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A CRITICAL NOTE ON RM. PM. RANGANATHAN CHETTIAR 
v. CHINNA LAKSHMI ACHI, ((1955) 1 M.L.J. 260). 


By 
R. SANTHANAM IYENGAR, Advocate, Namakkal. 


This decision deals with a point of law, that frequently comes up for consi- 
deration. In this case, His Lordship Rajagopala Iyengar, J., had to consider 
whether a Court has power to compel a party to.a suit to be examined by a doctor 
against his or her consent. His Lordship after holding that there is no statutory 
provision for making such an order and thatsection 151, Civil Procedure Code, could 
not be invoked eithér, for this purpose, observed that the Court might, however, 
draw an adverse inference against the party who refused to submit himself to medi- 
cal examination. With great respect, it must be pointed out that there may be cases 
where it may not be possible to draw any such adverse inference against a party. 


This decision, however, cuts no new ground. This question has already 
been considered in much the same way by Umamaheswaram, J., in Sreeramamurthy 
v. Lakshmikantam & another! and by Raghava Rao, J., in Venkateswaralu v. Subbayya? 
It does not appear that these two rulings were ever brought to the notice of Raja» 
gopala Ayyangar, J., and he appears to have dealt with the point as though it is a 
self-eyident proposition in a short judgment. ‘That, however, makes no difference 
since the view taken in all these decisions is the same. But it is really unfortunate 
that an earlier decision of Satyanarayana Rao, J., on an identical question in Mohamed 
Ibrahim Ummal v. Sheik Mohamad Marakayar®, was not brought to the notice of the 
learned Judges who decided those cases mentioned above, and it is a matter for 
consideration whether the view of the learned Judges taken in those decisions might 
not have been entirely different if their attention had been drawn to the ruling of 
Satyanarayana Rao, J., wherein His Lordship after an exhaustive analysis of both 
English and Indian Law on the subject has reached a conclusion that the Court 
has the necessary inherent power under section 151, Civil Procedure Code, to compel 
a party to undergo medical examination. 


The ruling of Satyanarayana Rao, J., may, at first, appear to be distinguish- 
able on the ground that the question there was considered as one arising under Order 


® 
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1. (1985) Andhra W.R: 13. 3. (1948) 2 M.L.J. 277, 
2. (1951) 1 M.L.J. 580. 
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32, rule 15, Civil Procedure Code, which empowers the Court to hold an enquiry“ 


as to the unsounduess of mind of a party, who has not already been adjudged to. 
be of unsound mind, and therefore, it may be urged, that it has nothing to do, 


with a case where the question for consideration is whether section 151, Civil . 


Procedure Code, could be invoked in the absence of any statutory provision like 
Order 32, rule 1 A Civil Procedure Code. But a close examination of the facts of 
the case will clearly reveal that this distinction is not correct, and it will be evident 
from the facts of the case that his decision rests on much broader grounds and is not 
confined to Order 32, rule 15 alone. 


In the case before Satyanarayana Rao, J., the plaintiff through her next 
friend brought an action against her step brother and her husband for a declaration 
that certain transactions were void on the ground that at all material times the plain- 
tiff was of unsound mind and was not in a position to understand the effect of the 
transactions impeached. The defendants questioned the right of the next friend 
to institute the suit on behalf of the plaintiff on the ground that she was not of unsound 
mind. The attack on the validity of the transactions and the right of the next friend 
to institute the suit were both founded practically on the same set of allegations and 
both depended for decision on the only question of fact, viz., whether the plaintiff 
was of unsound mind or not. Not being content with the medical opinion obtained 
by the plaintiff and the evidence taken on commission at the instance of the plain- 
tiff of the doctors who had examined her, the 1st defendant took out a separate appli- 
cation for the appointment of a competent medical expert as commissioner to exa- 
mine the plaintiff and to report about her mental condition. This application. 
was opposed by the plaintiff but the Court over-ruled the objection and granted the 
application, and ordered the plaintiff to appear before the medical expert. In revi- 
sion against this order, the plaintiff raised a contention before Satyanarayana Rao, J., 
that though the Court might have the power and jurisdiction to direct a party to be: 
present in Court, examine such party and for that purpose summon an expert wit- 
ness to assist it in reaching a satisfactory conclusion on the question in issue yet it 
was not open to a Court to compel a party to undergo medical examination. This 
contention did not find favour with His Lordship and in reaching the conclusion 
which he did His Lordship felt himself free to travel outside the provisions of Order 
32, rule 15, Civil Procedure Code and to seek support for his views from other provi- 
sions of Civil Procedure Code and rested his conclusions on general principles mainly 
relying on section 151, Civil Procedure Code. According ®© His Lordship the power 
to resort to medical assistance does not rest on any statutory rule but is inherent 
in every Court. In this connection it is pertinent to refer to the following observa-. 
tions of His Lordship at page 280 :— 

“ Under this rule it would be seen that the Court has the right and jotidicion 
to enquire into the question in a case, where a person was not already adjudged 
to be of unsound mind, whether the person was really of unsound mind or not.. 
That this jurisdiction does not rest on any statutory rule but is part of the inherent 
jurisdiction of the Court is clear from the decision of Lee v. Ryder!” 

It must be observed that the question before Satyanarayana Rao, J., was 
one of fact arising not only under but also independent of Order 32, rule 15, Civil 
Procedure Code. This will be clear from the facts of the case as well as from the 
following observations of His Lordship at page 281 :—* œ ° 





1. (1822) 6 Madd. 294: 56 E.R. 1103. 
d 


+ 
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“Tn the present case, the question arises not only under Order 32, rule 15 but 
also as substantial issue in the suit as the basis of attack levelled against the impugned 
transactions is the same. ‘The Court has therefore ample jurisdiction to enquire 
into the question whether the plaintiff was really by reason of unsoundness of mind 
or mental infirmity incapable of protecting her interest or not. For this purpose 
as pointed out by the Vice-Chancellor in Lee v. Ryderlit is open to seek medical 
assistance.” ‘ 

After examining the rules of the Supreme Court and some English and Indian 
decisions in regard to the powers of the Court to summon expert witnesses to 
assist it, His Lordship concluded the question in clear and unmistakable terms in the 
following words at page 281 :— 


“The Court has ample power under Order 16, rule 14, Civil Procedure Code 
, to examine not only the parties and the witnesses summoned by them but also 
other persons whom the Court thinks are necessary. Ifso much is conceded or estab- 
lished the only point is, has the Court no jurisdiction to make that power effective? 
It is said that an expert may be examined but the expert should not have the neces- 
sary data to form his opinion by examining the plaintiff. I think the contention 
so stated reduces the power of the Court to a mockery. If a jurisdiction exists in a 
Court, the Court has always the right and duty to exercise that power as effectively 
as possible. It is an inherent power of the Court to make its power effective even 
though there is no specific provision in the Code or elsewhere to cover that parti- 
cular power. It is to cover such cases, I think, section 151, Civil Procedure Code 
was enacted.” : 

Therefore, it must be clear from the foregoing discussion that Order 32, 
rule 15, Civil Procedure Code does not by itself empower a Court to compel a party 
to undergo medical examination, but such a power could be traced only to the provi- 
sions of section 151, Civil Procedure Code. If so much is granted, it must necessa- 
rily follow that whenever a question, which the Court has the power and jurisdic- 
tion to decide as an issue of fact on the merits of the case, arises for consideration 
apart from any statutory provision, the Court is entitled to call in aid section 151, 
_ Civil Procedure Code and compel a party to submit himself to medical examination, 
if the justice of the case so requires it. ‘This much follows from the judgment of 
Satyanarayana Rao, J. If this is the correct view to take on the point at issue, 
then with all respect it is submitted, the decisions of Rajagopala Ayyangar, J., 
Umamaheswaram, J., and Raghava Rao, J., would all seem to require some 
reconsideration. 

There is another aspect of the case which calls for further investigation. 
The decision of Satyanarayana Rao, J., was rendered some time prior to the coming 
into force of the Constitution. Article 21 of the Constitution enacts that “ no person 
shall be deprived of his life or personal liberty except acéording to, procedure esta- 
blished by law”. The question is whether the law as laid down by Satyanarayana 
Rao, J., is repugnant to Article 21 of the Constitution. This aspect of the case has 
no doubt been noticed by Umamaheswaram, J., but it does not appear to have 
been considered in the other two decisions. However, until the question is autho- 
ritatively settled by a decision of a Bench, there is much to be said in favour of the 


view taken by Satyanąrayana Rao, J» ; 





1, (1822) 6 Madd. 294 5.56 E.R. I 103. : 
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FREEDOM OF SPEECH v. DEFAMATION OF PUBLIC SERVANTS. 
l 
Paras DIWAN, LL.M. 


FREEDOM OF CRITICISM, ` 


“ Down with the bureaucracy ”’ was one of the main slogans of our freedom 
movement ; the struggle for freedom was. launched not only against the British Raj 
but also against those who ran its colonial machinery, the bureaucrats. 'There- 
fore, along With the British Government the public servants were also the target 
of severe public criticism. 

‘It was one of the fundamental demands of our freedom movement that we should 
have freedom of criticism ; freedom of criticism implies freedom of speaking. To 
crush the criticism of the Government and of those who carried the administration, 
the most ruthless measures of suppression were employed by the British Government. 

In the post-freedom era the people very legitimately thought that the tyranny 
of bureaucracy would come to an end, and some thought as though by a miracle. 
And, probably, all that is expected of a public servant has not been achieved. The 
system remains the same, the nature of the service remains the same, and the person- 
nel of the service almost remain the same. 


The fundamental democratic right to freedom of speech has now been erishrined 
in our Constitution. 

The public in exercise of its right to freedom of speech criticises the adminis- 
tration. Sometimes the criticism runs amock. The administration has become 
very conscious of the criticism. It feels that the criticism has to be harnessed. 

In all democratic countries, a question has always arisen : How far can this 
right to freedom of speech go? Or, can this freedom be absolute ? Or, can a citi- 
zen indulge in all sorts of speech making, irrespective of the contents of the speech 
and irrespective of its effect? 


RicutT to REPUTATION. 


From the very dawn of democracy, it has been recognized that freedom of 
speech cannot be absolute, it cannot mean freedom to say anything or everything. 
We all know that many crimes, such as sedition, criminal intimidation, etc., are com- 
mitted by spoken words, Obviously, the freedom of speech has never extended that 
far as to protect them. Sometimes, spoken words may be used in an offensive 
manner, they may be insulting, they may be abusive, they may injure somebody’s 
reputation, in short they may be defamatory. The freedom of speech has not 
protected them, either, though in political cases its protection is still invoked. 


A balance has always been struck between the individual interest in the free- 
dom of speech and the social interest in limiting it. This balance has been achieved 
differently in different cases. In some cases, spoken words have been interpreted 
to mean criminal offence, sedition is one of the examples. In other cases they have 
given cause to civil offence, the obvious example is slander. Thus, the freedom 
of speech has been limited. Sometimes, the freedom of speech is controlled, 
limited and curtailed by special measures, either legislative or executive. Special 
measures are taken recourse to only in ‘the tłmes of crisis e 

Thus, jyst as an individual has a right to freedom of speech, similarly he TA a 
~ rjght to reputation ; if freedom of speech infringes the right to reputation, it would 
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be an offence, aneoffence for the redress of which the injured patty can bring a 
legal action ; this action may either be a civil action or criminal IAE 

This falls under the law of defamation. 

Just as an individual has a right to reputation, so has the public Serai though 

a citizen has greater reasons of criticising the public servant than an ordinary citizen. 
But then, it is said, the public servant, since he carries the administration, needs 
special protection. 

And before democracies this has been a vital question how to pratect the right 
to reputation without ‘infringing the freedom of. eee the real test of democra- 
cies is how rightly this is achieved. 

Democracies have endeavoured to achieve a Balance between the two: 


The Government of India has brought a measure, the Code of Criminal Proce- 
dure (Amendment) Bill, which inter-alia proposes to harness the public criticism 
and give the public servant special protection. This measure has been passed by 
the House of People. 

Law OF DEFAMATION. 

It isan old adage that a good name is far better than the riches of the whole 
world; and in most cases suffering caused by loss of reputation and character is far 
more than the suffering caused by physical pain orbylossof property. Itis recognized 
under our law that every individual has a right to his reputation. A statement, 
written or oral, or expressed by signs or visible representation, which exposes a 
person to hatred, contempt; ridicule, or injure him in his trade, business, profession, 
calling or office, or which leads to his being avoided in society, is defamation. _ 


The essentials of defamation are: (a) there must be a defamatory statement, 
(b) the statement should refer to the plaintiff, and (c) the statement must be publish- 
ed, ie., it must be communicated to some person other than the plaintiff. 


Under section 499 of the Indian Penal Code, a person who makes or publishes 
any imputation by words, spoken or written, or by signs or visible representation, as 
caricatures or cartoons, concerning any person, would be committing the criminal 
offence of defamation ; it is also necessary that such an imputation should be made 
with the intention or with knowledge or reason to believe that it will harm the repu- 
tation of the person congerning whom it is made. 


When. the defamatory statement is in writing; or in some other permanent 
form, it is technically known as libel : when it is made orally it is known as slander. 
Defamation is both a criminal and civil offence. 


The English law makes a distinction between libel and slander : the explanation 
of this distinction is purely historical and recently it has been under heavy fire. 
Indian Law makes no distinction between these two. Under the Indian Law there 
is also no substantial distinction between the criminal offence of defamation and 
the civil wrong of dafamation. The difference is in the proceedings and in the 
result of proceedings, In civil proceedings of defamation only damages can be 
claimed, while in the criminal proceedings of defamation, the offender may be sent 
to jail and may also be fined. : 

e Since defamatiorw is*both criminal and civil offence, the persorf concerned has 

the option of bringing either a civil suit or a criminal suit. If he brings a criminal 
suit, the offender may be punished with simple imprisonment which may extend toe 
s 


6 THE MADRAS LAW JOURNAL. i [1985 


two years or with fine or with both. If he brings a civil suit he çan claim damages. 
The quantum of damages varies with each individual case; itdepends upon the nature 
and character of defamation, the extent of its circulation, the position in life of the 
parties and other circumstances attending the case. 


In a suit of defamation, if the defendant can prove that the statement was true, 
that it was made in the nature of fair and bona fide comments on matters of public 
interest or that it was privileged statement, then he would be exonerated of the 
offence. 


Democratic Duty or CRITIOLM. 


It has been seen above that every citizen has a right to freedom of speech and 
this right is mostly exercised in criticising the Government, its administration and 
the public servant. Freedom of speech is a very potent weapon in the hands of 
opposition and without the freedom of speech, we all know, the functioning of 
democracy is impossible. In democracies, it is not merely a right, not merely a 
privilege of the opposition to criticise the government but it is also its duty : A duty 
and a responsibility of the opposition. If opposition fails to perform this duty, it 
is considered to be the failure of democracy. By criticising, directly or indirectly, 
it influences the government and acts as a check on the arbitrary exercise of power 
of government. In all demcracies the opposition performs this duty. This is 
done through the press and platform, from inside and outside of the Parliament. 


Since such is the importance of criticism in democracy, naturally enough its 
protection is very necessary. Constitution of every democratic government provides 
this protection. An exception to section 499, Indian Penal Code provides that it 
is not defamation to express in good faith any opinion whatever respecting the 
conduct of a public servant in the discharge of his public functions, or respecting 
his character, so far as his character appears in that conduct. Therefore, a 
person making the conduct of a public servant subject of his comment for public 
good cannot be condemned for defamation, provided that the comments were 
made honestly or that the maker honestly believed that the facts stated were 
correct and that there was neither any wilful misstatement of facts nor any mis- 
statement of fact to his knowledge, and provided that the corrupt or dishonest 


motives were not imputed to a public servant, except in so far as such imputations 


were warranted by the facts. r 


DEFAMATION PROCEEDINGS. 
t 


Under the Criminal Procedure Code, defamation is a non-cognizable offence, 
that is, an action against the offender can be brought only upon the complaint of 
the aggrieved party ; the police cannot lodge the proceedings, even if it wishes to 
do so. If the aggrieved party, be he the citizen or the public ‘servant, does not 
want to bring an action nothing can be done. The defamation proceedings are 
rather cumbersome....Most people are reluctant to bring defamation proceedings 
for the reason that in the cross-examination of the complainant, the defence can 
put up questions leading to the proof that the complainant has no reputation to 
lose ; cohsequently the defamatory statement of the accused is no offence. Some 
High Courts have taken the view that if the reputation of the complainant has 
gone so low that it cannot go lower thah what it is by the publication of fresh 
defamatory statement, no action can succeed. The Patna High Court hag 
dissented from this view, 
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It is seen that the public servants refrain from lodging the complaint even if 
they are defamed profusely. The Government wants that police should have the 
power to bring the proceeding against the offender. 


THe PROPOSED AMENDMENT. 


In the ‘Statement of Objects and Reasons’ of the Bill, the Government has 
thus expressed itself: “Often grossly improper, unfounded and defamatory allega- 
tions and charges are made against public servants in regard to their actions in the 
discharge of their official duties. It is desirable, in the public interest, that 
enquiries should be made into such charges. ‘Therefore, such cases are being made 
cognizable so that they may be brought before a Court by the police after proper 
investigation. Such cases are being made triable exclusively by a Court of Session. 
Offences under sections 162-164 of the Indian Penal Code (which deal with taking 
illegal gratification to influence or to exercise personal influence with a public 
servant or to the abetment of both these offences) have been made cognizable.” 


Thus the amendment proposed to lay down: 


(a) the offence of defamation of the President of the Union, the Governor 
, or Rajpramukh of a State or a Minister shall be a cognizable offence ; 


(b) the offences under sections 162, 163 and 164 of the Indian Penal Code 
shall be cognizable offences. i 


Y 
Probably no other measure has suffered such a severe criticism in recent times 


than this amendment of the Criminal Procedure Code. In deference to the 
criticism of the public the Government has accepted an amendment, under which 
only libel has been made a cognizable offence. Even after this amendment in 
the final reading of the Bill opposition members continued to criticise the Bill. 


After listing some of the improvements of the Criminal Procedure Code Bill, 
Shri N.C. Chatterjee speaking from the floor of the Lok Sabha said : 


“There were many black-spots still remaining in the Bill ; the blackest among 
them was the defamation clause, which created a special privileged category for 
Ministers and public servants. After what has happened, namely, the omission 
of slander from its purview, I feel, the Indian press will be justified in thinking that 
Or. Katju’s real aim was to strike at the opposition Press and gag it.” 


° 
Mr. Chatterjee speaking about the effect of the amendment said that “whereas 
a member making a slanderous speech against a minister at a~public meeting would 
go scotiree, a poor rag of a newspaper with a circulation of 250 copies saying 
something against some ministers or public servant would be punished.” 


Similarly, on December 9, 1954, the Deputy Leader of the Communist group, 
Mr. Mukerjee said from the floor of the Parliament : The law relating to defama- 
tion militates against the freedom of the Press, but the Home Minister has specialized 
in attacks on the Press over and over again by legislation and other methods, 


CONCLUSION. 


In our submission what is needed is not a reform in the procedural law but 
in the substantive law., The view of the Patna High Court should be given legisla- 
tive recognition. It should be laid down that the character ofa person can never 
go so low that there cannot be any fresh soe asm: It is submitted ‘that if that is 


a 
` 


3 THE MADRAS LAW JOURNAL. Í [1955 


done it would be sufficient. The present amendment will net even be able to 
achieve the aim of the Government ; even after the amendment the defence will 
have the right to adduce evidence iesdine to the proof that the aggrieved party has 
no character to lose. 

It would simply mean giving the police one more pretext to harass the public. 


Thus, it is submitted that it would be much better if this provision is deleted 
altogether. The Lok Sabha has already excluded slander from the list of cogniza- 
ble offences. It is hoped that the Rajya Sabha will also exclude the libel from 
the purview of the clause. If the Government feels that the public in making the 
criticism of the public servant is exceeding the limits, it can administratively ask the 
public servant to lodge the complaint in a Court of law. It may give all possible 
legal assistance to the public fservant; it may even fight out the case for him. 
But making slander or libel a cognizable offence would mean going against the 
established fundamental principle of democracy, the freedom of expression which 
would naturally be thwarted by the amendment. 


THE ROLE OF THE JUDICIARY IN INDEPENDENT INDIA. 
By 
V. G. RAMACHANDRAN, M.A., B.L., 
[Author of Law of Contempt of Court and Law of Preventive Detention]. 


It is a trite saying that the visible symbol of sovereignty is in a country’s inde- 
pendent Courts of Justice while the disappearance of that symbol marks the end of 
the rule of law heralding the jungle state. To be frank, a civilized state exalts 
itself to the extent it exalts the position of the judiciary of the land. The body 
politic must needs develop a sense of legalism t.¢., “a general willingness to yield 
to the authority of law Courts.” In Dicey’s words, a Federal system (as the Re- 
public of India ) can flourish only among communities imbued with a legal spirit 
and trained to reverence the law. . It is therefore regrettable that there is a prevalent 
fashion even among educated gentry of political parties to decry even the inter- 
pretative jurisdiction of Courts of law and to hail their own conceptions of what is 
good for the country as pearls of wisdom. If there is orfe bulwark that guards the 
freedom of the average citizen it is the law Court. Courts of justice are even more 
important than even the military to guard the freedom of the country and of the 
individual. Even the executive derive their strength from an adherence to the 
rule of law. Even the supreme law making Parliament of the land exalts itself 
when it respects by convention the judicial pronouncements of the Supreme Court 
of the land in their interpretative jurisdiction. To set at naught a judicial verdict 
by an Act of Parliament is not always healthy or wise. Dicey pithily puts it ‘yet 
any nation who cannot acquiesce in the finality of even possibly mistaken judg- 
ment is,hardly fit to form part of a federal state.” The latter day tendency of prohi- 
biting certain matters from being justiciable is ‘unfederal’ and suicidal of all demo- 
cratic principles. The more the people resort to Courts the more does it indicate that 
the rule of law is gaining hold. Itis therefore best that the executive, the party in 
power, and the people realized that federalism means legalism, realize also that the 

3 judge must be deemed to be not ony the guardian of the rights of the people and 
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of the state but that at any given moment they must-be ae in ithe words of 
Dicey masters of the Constitution. As Berridale Keith would put it, there can be 
only three limiting principles to guide us: (1) the Judicial decisions should be 
upon fixed. principles already established. (2) Legislation must favour the 
limitation of the executive and judicial power to deal arbitrarily with individual 
rights. (3) The Government should jealously respect its legal limitations. 


Therefore it may be urged that respect for the Constitution, for the law of the 
land, for the rule of law and for Courts of justice is the only pivot round which the 
Taian Federal Democracy can grow into its full stature. 


It is with these settled principles that the Constitution of India has envisaged 
the Supreme Court of India as the one unifying, life giving apex of justice i the 
Judicial structure of Federal India. The position of the Supreme Court of India is 
peculiarly adopted to the conditions in India. The American Supreme Court is 
not the final Court of appeal in all ‘matters ; it is the interpreter of the Constitution 
but it cannot impose on State Courts a uniform interpretation of the general law. 
America has a hierarchy of Federal and State Courts each applying the Federal 
and State laws respectively. In Australia while the dual system of Courts is possi- 
ble under parliamentary sanction the latter has been chary in according such sanc- - 
tion. The Australian High Court is a general Court of appeal, and is not only 
an interpreter of the Constitution but the interpreter of the general law of Australia. 
The Constitution of India permits new Courts to administer Union laws, apart 
from the existing Supreme Court but this power is to be sparingly used. The 
Supreme Court lays down not only the law of the Constitution but also the general 
law. It is also the Supreme general Court of appeal. The scheme is to herald 
uniformity and centralization of all laws throughout the territory of the Republic. 
The Supreme Court has also original jurisdiction over disputes between State and 
State, between Union and States and between individual and the State. In so far 
as the guaranteed fundamental rights are concerned, the Supreme Court has the 
special writ jurisdiction. The position of the High Courts in the various states 
deriving as they do their powers. under Letters Patent and the Constitution of 
India, is sacrosanct, both in its original, special and appellate jurisdiction. The 
powers of the High Courts in their special jurisdiction as to writs is wider than 
that of the Supreme Court under article 226, As laid down in Elstiton Commission, 
India v. Saka Venkata Rao! ‘*'The framers of the constitution having decided to 
provide for cértain safeguards for the people in the set up which they call funda-- 
mental rights, evidently thought it necessary to provide also a quick and inexpen- 
sive remedy for the enforcement of such rights, and finding that the prerogative 
writs which the Courts in England had developed and used whenever urgent neces-- 
sity demanded immediate and decisive interposition were peculiarly suited for the 
purpose, they conferred in the states’ sphere new and wide powers on the High 
Courts of issuing directions, orders, or writs primarily for the enforcement of funda- 
mental rights the power to issue directions, etc., ‘for any other purpose’ being also 
included with a view apparently to place all the High Courts in the country in the 
somewhat the same position as the Courts of King’s Bench in England.” We may 
mention what Monarchical England cherishes, Democratic India cannot with any 


grace spurn by whittling down the special powers of the High Coun. The amend- 
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We may boast in India that while we imbibed the best traditions of English 
jurisprudence, our Courts of justice have given eloquent testimony to the juristic 
excellence and talent richly available in our country. Ancient Dharma of our 
land had got enriched by the later incursion of English jurisprudence. While 
our Courts and our jurists have earned the approbation of world opinion it is some- 
what saddening that there are certain groups in our land inspired by power politics 
who envy the exalted position of the judiciary. They do so not knowing that it is 
suicidal even for them, to whittle down Courts’ powers. As the Hon’ble the Chief 
Justice Mr. Patanjali Sastri stated in State of Madras v. V.G. Row}, “What is some- ° 
times overlooked is that our Constitution contains express provision for judicial 
review of legislation as to its conformity with the Constitution unlike in America 
where the Supreme Court has assumed extensive powers, of reviewing 
legislative Acts under cover of the wider interpreted “Due Process’ clause in the 
Fifth and Fourteenth Amendments. If then, the Courts in this éountry face up to 
such important and none too easy task, it is not out of any desire to tilt at legislative 
authority in a crusader’s spirit, but in the discharge of duty plainly laid upon them 
by the Constitution. This is especially true as regards “the fundamental rights 
as to which this Court has been assigned the role of a sentinel on the ‘gut sive’. 
While the Court naturally attaches great weight to legislative judgment, it cannot 
desert its own duty to determine finally the constitutionality of an impugned statute. 
We have venturéd on these obvious remarks because it appears to have been sug- 
gested in certain quarters that the Courts in the new set up are out to seek clashes 
with the legislatures in the country.” In a Calcutta case%, their Lordships of the 
High Court put it more forcibly—‘‘It has always been the tradition of this Court 
to stand between the subject and any encroachment of his liberty by the executive 
or any of the authorities however high. ...Amidst the strident clamours of political 
strife, and the tumult of the clash of conflicting’ classes we must remain 
impartial. This Court is no respecter of persons and its endeavour must. 
be to ensure that above this clamour and tumult the strong calm voice of Justice 
shall always be heard—Fiat Justitia ruat coelun.” 


‘Such is the tradition of our judges in Independent India. Their role in the 
emancipation of India into a pre-eminent Federal Democracy of the world is indeed 
worthy of the highest judicial traditions. Those are pigmies who do not see the 
need for preserving, fostering and exalting such a magnificent judicial set up in 
Republic India. ‘These pigmies are the traitors of the nation. Public opinion 
should assert itself and put these pigmies in their proper places so as to facilitate 
the heralding of a full blown Federal State with the judiciary, the legislature and 
the executive all working harmoniously in their respective spheres within the three 
limitations we had set out above. 
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THE JOINT COMMITTEE ON THE CONPASVERS BILL : 


A COMMENT ON THE MAJOR AMENDMENTS Le BY +5 
By - = 
A. Ramarya, Advocate, MADURAI. 


The Bill as originally presented to Parliament was framed Ah on the model 
of the English Act and the recommendations of the Company Law Committee. 
The Joint Committee have however introduced certain major changes of a sweeping 
character, especially as regards the abolition of the Managing Agency System, 
which, being in disregard of the specific recommendations made by the expert 
committee which was specially appointed to enquire into and report on Company 
Law Reform, require some consideration. 

It would appear that in making their drastic proposals the Joint Committee 
or rather the majority of them were rather influenced by ideological considerations 
than by the practical needs of the community. For sometime past it has become 
the lot (whether happy or unhappy time alone can say) of the people of this Country 
to serve as laboratory specimens of one of the most elaborate of social and economic 
experiments now going on. Unless this process in vivisection is moderated by a 
certain amount of human toleration and practical good sense the process must prove 
_ a needlessly painful one. . 


When the original Bill was published the business interests concerned raised 
a cry that the provisions of the Bill imposing as they did numerous checks and res- 
trictions and onerous obĦłgations and severe penalties were not conducive to the 
expansion of existing industries or the promotion of new enterprises. But the res- 
trictions and checks and drastic changes now superadded by the Joint Committee 
are worse still and such as to actually attenuate the private sector of the country’s. 
economy by sapping the very springs of the corporate form of enterprise which, 
short of thorough-going socialism has been universally acknowledged to be by far 
the most eminently suitable democratic form of economic organisation for promoting 
the public good. 

The more important of the major amendments suggested by the Joint Commit- 
tee are as follows : ° 

(1) Certain provisions of the Companies (Amendment) Act LII of 1951 which 
had been enacted as a temporary measurg until the Companies Act is revised on 
the basis of the Reporteo?the Compaily Law Committee, conferring. ‘special powers 
on the Central Government requiring its approval for all appointmenjs, re-appoint- 
ments, changes in Constitution, term of office and remuneration of Managing Sea 
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Manmade Directors: e ‘other Directors of public companies evere in the Bill as 
originally drafted; relegated to a “Schedule—Schedule XI, and it was expressly 
provided by clause 598 of the Bill that those provisions were to remain in force for a 


period of three years from the commencement of the new Act, and thereafter repealed 
when experience of its working shows that these special powers are no longer neces- 


sary. ‘The Joint Committee haye incorporated these provisions in more rigorous 
eform in the body of the Bill and made them permanent. There is no convincing 
reason given by the Committee for this change, unless it be desired that the Central 
Government should have both detailed and overall control over the internal affairs 
of all Companies irrespective of whether any national or public interest is served 
thereby. One effect of this will be to create an unhealthy desire on the part of 
company management and their adversaries to seek the aid of pressure-group poli- 
tics and bring political pressure on Government Departmental executives to achieve 
their ends. i 

(2) As regards the managing agency system, the amendments proposed are 
(i) that the Central Government should have power and authority to declare by 
notification in the Official Gazette that companies engaged in any class or descrip- 
tion of industry or business shall not have managing agents after a specified date 
(section 323) ; (i) that in respect of any company, the appointment or re-appoint- 
ment, as the case may be, of a managing agent by the company in general meeting 
shall not have any validity unless the approval of the Central Government is obtained 
for it, and the Central Government shall not accord their approval unless they are 
satisfied that the person appointed is a fit and proper person to hold the office, 
that the terms of the appointment are fair and reasonable and the appointment 
itself is not against the public interest (section 325) ; (ifii) that while the transfer 
of his office by a managing agent is rendered void unless approved by the Central 
Government, succession by inheritance to the office is also forbidden unless in the 
opinion of the Central Government the successor is a fit and proper person to hold 
the office (sections 34.2, 343 and 344); (tv) that where the managing agent is a firm 
or body corporate, any change in the constitution of the firm or body corporate 
shall cease to have validity unless approved by the Central Government under the 
conditions stated (section 345); (v) that no person (whether individual, firm 
or body corporate) shall after the 15th August, 1960, be the managing agent of 
more than ten companies (private companies which are not subsidiaries of public 
companies being exempted) irrespective of the nature, size and imp6rtane of the 
undertakings of those -companies (section 331).” 

In respect of these provisions one is left wondering as to why the approval 
of the Central Government is required in the case of all companies whatever may be 
their status or nature of their business. One can understand Government inter- 
ference on the ground of public or national interest as regards any particular under- 
taking or class of undertakings. If Government is to interfere in other cases, it is 
brazen State: Socialism of the worst ‘Hitlerian type. It is upto Parliament to 
ponder over the dangerous consequences of Government interference in all matters 
of private business activity, even though no public interest is involvedin it. Under 
the Industries (Development and Regulation) Act as amended by Act XXVI of 1953 
there is ample provision in Chapter IM-A which is headed “ Direct management 
or control of industrial undertakings by Central Government”? in certain cases 
for checking mismanagement of industrial undertakings of national tee and 


” ‘cansidered essential to the life og community. 
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As regards termination of the managing agency system section 323 vests the 
Government with an extraordinary power, the exercise of which is liable to be influ- 
enced by political considerations. With the Damocles’ Sword always hanging over 
their heads, working companies will have to carry on in an atmosphere of uncertainty 

, and unbalance while initiative and enterprise will get damped and cramped. 
The psychological effect is likely to be more disastrous than the physical effect. 


(3) Another amendment of doubtful utility but potent for mischief is the intro- 
“duction of a new provision by section 407, giving parallel power to the Central 
Government co-extensive with the power given to the Court under sections 396 to 
‘ 406 (corresponding to the provisions of section 153-C of the existing Act), to appoint 
from out of members of the company two additional Directors whenever on the 
application of members holding not less than one-tenth of the total voting power, 
that Government is satisfied that the affairs of the company are conducted in a 
manner oppressive to any members or prejudicial to the interests of the company. 
In the case of an application to the Court there is sufficient protection against 
possible mischief and malice, in the elaborate procedure prescribed for enquiry 
and disposal of the case in a judicial manner, but where the application is made 
to Government the latter can act at their own discretion in a summary manner. 
The section does not even provide for the company affected being given an 
opportunity of being heard. If there is any provision in the Bill which gives scope 
for mischief-makers to invoke the interference of Government for their own selfish 
ends, it is this section first and foremost. The introduction of two hostile persons 
in the Board of Directors of a Company will not only paralise its management but 
will be a certain road to bring the company to ruination. The hostile elements in 
the Directorate will lose no time in availing themselves of every possible provision in 
the Act to bring the company’s management to disrepute, unless one and all of the 
Directors make abject surrender to them. The section is a direct invitation to 
busy bodies among the minority elements in the company to blackmail the Directo- 
rate by threatening to seek- the interference of the Central Government wherever 
possible. Pressure-group politics will come into play and whichever ‘side is able 
to influence the Government will have the day. 

(4) The amendment introduced by section 331 which enacts that no person, 
firm or body corporate, shall hold office as managing agent of more than ten compa- 
nies, irrespective of the kind or kinds or size of business carried on by the managed 
companies is useless for good and will serve no purpose. A single company can, 
if so authorised by its Memorandum, carry on any humber of businesses to an unlimi- 
ted extent in the same manner as several companies carrying on one business each ; 
and the profits earned by one giant company may far exceed the total profits of a 
hundred small undertakings, and give to its managing agent for his proportionate 
share far larger profits than many small companies put together. The amendment 
by itself is innocuous and may simply induce managing ' agents to concentrate their 
activities on the development of ten or less companies instead of diffusing their 
energies over numerous independent concerns of small size. In the case of new 
companies the purpose will be sought to be achieved by making the objects clause 
of the Memorandum of each company as wide as possible, so that each may engage 
jn as many undertakimeas it can. ° . 

(5) One other matter which calls for notice is the question of the appointment 
of a Central Authority to administer the Act. In this respect the Joint Comittee - 
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have expressed themselves emphatically in favour of the Central Government directly 
assuming responsibility instead of shifting the responsibility to any independent 
body as suggested by the Company Law Committee. ‘‘ The Committee are of 
opinion that responsibility for the due fulfilment of the functions assigned by the 
Bill to the Central Government should squarely be placed on the Government and 
that nothing should be done to impair or obscure this,responsibility (Notes on clauses, 
para. 147). Accordingly the Committee have enacted section 630 curtailing the power 
of delegation of their powers by the Central Government and provided by section 
409 to 414 for the retention on a permanent footing of the Advisory Commission 


set up under the Act LXII of 1951 for advising Government not only in respect of » 


the specific matters provided by that Act but also in respect of certain other matters. 
The responsibility of Government under the Bill if it is passed into an Act is very 
heavy and its powers have to be exercised with reference to asmany as 125 statutory 
provisions, and this in relation to companies numbering about 20,000 at the present 
moment and likely to grow further in the near future. If Government is to dis- 
charge its responsibilities properly, an efficiently equipped Department under a 
separate Ministry (as suggested in the Minute of Dissent of Messrs. Kilachand and 
Somani) and staffed by able men of the highest character will have to be set up ; 
and even that will be ineffective unless the functions of the Advisory Commission 
are widened and the Commission entrusted with the task of inquiring into and advi- 
sing on all matters requiring Government sanction or approval before the final 
decision is taken up by Government. The powers given to the Advisory Commis- 
sion under section 410 will have to be extended to all matters in respect of which 
the Central Government has a duty to perform or power to exercise under the Act. 

ct tN A ESS 





THE LATE SIR M. D. DEVADOSS. 

It is with deep regret that we have to record the death of Sir M. David 
Devadoss, retired Judge of the Madras High Court, on Monday (11th July, 
1955) at his residence. Sir David Devadoss, was 86 and in normal health ang 
he passed away rather suddenly. He is survived by one son and four daughters. 
We offer our heart-felt condolences to the members of the bereaved family. 

Tributes were paid in the High Court on Tuesday morning to the late Sir 
David Devadoss, both as a man and as a Judge, by His Lordship the Chief Justice 
and as a token of regard and mark of respect to the deceased, the Chief Justice 
adjourned the work of the Bench for an hour. 

Born in Tirunelveli district on December, 18, 1868, Sir Devadoss had his 
early education from the C. M. S. High School, Palayamcottah, and his higher 
education in the Hindu College, Tirunelveli and the Presidency College, Madras. 


. He took his B.L. degree in 18912 He was enrolled as a vakil in Madras in 1892. 


After serving a course of apprenticeship under Mr. Gantz, a well-known Attorney 
of the High Court, he practised in the Courts of Tirunelveli district from 1892 
to 1908. He was the Secretary,of the Provincial Lawyers’ Conference held in 
1906. During 1908 to 1909 he qualified himself as a Barrister-at-law and was 
called to the Inner Temple in 1909. He was enrolled as an Advocate of the 
Madras High Court in the same year. While practising in Madras, he was 
connected with the management of a number of Christian institutions. He pre- 
sided over the All-India istian Conferences held in 1917 and i931. He was 
a Councillor of the Madras Corporation from 1917 to 1921 and a member of 
the Madras Legislative Council from Igtg to 1921. He became a Judge of the 
Madras High Court in‘November, 1921, and continued as a judge till his retire- 
ment on December 17, 1928. He became a member of hq Council of State in 
1930. He was the Vice-President of the Cosmopolitan Club for some years an 
was also intintately connected with the Masonic Lodge. 
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THE COMPANIES BILL. 
A PLEA FOR AMENDING CERTAIN CLAUSES 


By f 


A. Ramaryva, Advocate, MATHURA, 


Certain major changes recommended by the Joint Committee were considered 
in a previous Note. There are also certain other matters in respect of which the 
Bill as.revised by the Committee will require further consideration when Parliament 
takes up the Bill for discussion at the next Session. They are noted hereunder : 


Private Companies —Private Companies not being subsidiaries of public compas 
nies are in the same position as that occupied by ‘ exempt private companies * 
in the United Kingdom, and their special position is recognised by the Joint Com- 
mittee throughout the Bill except in respect of the matters covered by the following 
‘sections | 219, 325, 342, 343 and 344. There is no reason why a private company 
which is more or less a family concern or private concern of a few persons should 
file copies of its Balance Sheet with.the Registrar. No doubt, following the recom- 
mendations of the Cohen Committee the U.K. Act requires all companies including 
‘exempt private companies’ ‘to file such copies. But the Cohen Committee give 
no reason for their recommendation, and the Indian Company Law Committee, 
simply adopted without discussion the Cohen Committee Report and recommended 
the filing with the Registrar by all companies of copies of their balance-sheets. 


Section 219.—It is not easy to comprehend why a third party should know 
more about the financial position of a private company than about a partnership 
firm with which he has no concern. I would suggest that unless the Central Govern- 
ment by notification in the Official Gazette declares that in the public interest 
the provisions of section 219 shall apply to a private company or class of private 
companies, private companies which are not subsidiaries of public companies should 
be exempt from the obligation under the section. So at the end of section 219 
a sub-section has to be added as follows : 


(4) This section shall not apply to a private company which is not the subsi- ` 


diary of a public company, unless the Central Government by notification in the 
Official Gazette declares that the provisions of this section shall apply to private 
companies of any class guglescription.’* i . 

Sections 325, 342, 343 and 344.—There is no reason for requiring Central 


Government approval for appointment of managing agents, transfer of managing - 


Fs 


” 


16 THE MADRAS LAW JOURNAL. t [1955 


agency or succession to the office of managing agent in the case of a private company 
which is not a subsidiary of a public company. The sections incorporate in the 
body of the Bill the provisions of sections 87-BB and 87-CC of the existing Act (intro- 
duced by the Amending Act LII of 1951) and the same provisions adopted in Sche- 
dule XI of the Bill as originally presented to Parliament. Both in the existing 
Act and the said Schedule XI, private companies other than subsidiaries of public 
companies were expressly exempted from the requirement of Central Government 
approval in-respect of these matters. It has to be borné in mind that in view of 
the number of members of a private company being limited and transfers of shares 
restricted, various difficulties may arise in practice in cases where Central Govern- 
ment approval happens to be withheld. As regards the need for Central Govern- 
ment approval in the case of private companies, one may well ask the question 
and exclaim gui bono /, It is my considered view that private companies other than 
subsidiaries of public companies should be exempt from the condition of Government 
approval in respect of the above matters. 


Limitation of voting rights: Section 86 (1).—In view of the concentration of 
shares in the hands of managing agents and their circle of friends including the Direc- 
tors, a provision limiting the maximum number of votes that any single shareholder 
may exercise will be conducive to the interest of the company as a whole. It is 
within the knowledge of the present writer that in the case of some Insurance Com- 
panies, Textile Mills and Plantation Companies in South India the‘ shares are so 
accumulated and concentrated in the hands of the managing agents, their nominees 
and associates (in some cases to an extent of so much as 8o per cent. or more of 
the total number of shares) that no resolution however beneficial to the company 
if it is not favoured by the managing agents, can succeed at any general meeting. 
Any good-intentioned shareholder is simply cowed down. 


There is no reason why the provision in section 12 (iv) of the Banking Companies 
Act which enacts that the voting rights of any ope shareholder are not to exceed 
five per cent. of the total voting rights of all the shareholders, should not be 
extended to all companies or at least public companies and their subsidiaries, 

Sections 175 (1) (b) and 182.—Section 175 (1) (b) by necessary implication 
gives the right to a shareholder of a public company having more than one vote, 
to appoint more than one proxy to represent him or as «any proxies as he may 
desire and they all may vote’ differently on his behalf; and section 182 gives the 
shareholder the right to use his votes differently, some for and some against a resolu- 
tion in respect of which a poll is taken. The conception of plural voting rights is not 
in conformity either with common sense or philosophy, inasmuch as it confers 
divisive rights destructive of one’s individuality and right of judgment and it is 
not justifiable on any rational grounds. Both section 175 (1) (6) and section 182 
may have to be deleted. 
| There are two Proxy Forms given in Schedule IX and both of them are exactly 
the same in wording. It is not made clear anywhere in thé Bill why two forms are 
given. ' 

Auditor’s Report : Section 226 (3).—Shareholders have no access to the accounts 
and no means of knowing the state of affairs of the company i in which they have 
_ invested théix* moneys, except to the extent disclosed in the balance-sheet, Profit 
~ anel Loss Account, and the ieee’ i Report and Auditors’ Report. In the case 
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of altnost all companies the Auditors’ Report simply repeats the wording of the sec- 
tion as.to what is required: to be stated, thus: ‘‘ We have examined the Balance- 
Sheet and Profit and Loss Account for the year ended 31st December, 1954, with the 
Books and Accounts of the Company. We have obtained all the information and 
explanations we have required. In our opinion the said Balance-Sheet and Profit 
and Loss Account are drawn up in conformity with the law and the Balance-Sheet 
exhibits a true and correct view of the state of the Company’s affairs according to 
the best of our information and the explanations given to us and as shown by the 
books of the Company. In our opinion books of accounts have been kept by the 
Company as required by section 139 of the Indian Companies Act.” 


_ Ifany transactions of the company are not carried on in accordance with the 
provisions of the Act, if there is any apparent illegality in any respect, if any act 
is prima facie unauthorised, is it or is it not the duty of the Auditor to repert the same 
to the shareholders ? If the auditor of a company is merely to make a report com- 
plying barely with the form required without drawing attention to apparent ille- 
gality or irregularity, what is the use of an auditor’s report which simply says that 
the books of account are kept as required by law and the Balance-Sheet and Profit 
and Loss Account are in conformity with the books and that in his opinion they give 
a “true and correct view ” or “ true and fair view ” of the company’s affairs. It 
is not enough that the accounts should be “ kept ” as required by law but the items 
disclosed therein must be ‘ regular’ in the sense that they, have been lawfully incur- 
red and within the powers of the Directors or the other managing authority. Ifan 
illegal or unauthorised expenditure is disclosed in the accounts, it must be the duty 
of the auditor to scrutinise its regularity and report it to the shareholders. 


At least what the Banking Companies Act (section 30 (3), requires an auditor 
te state in his Report should be required of him in the case ofall companies. In the 
Banking Companies Act he has to state in his Report: 

“ (a) Whether or not the information and explanations required by him have 
been found to be satisfactory ; 

(b) whether or not the transactions of the company which have come to his 
notice have been within the powers of the company ; 

(c) whether or not the return received from branch offices of the company 
have been found adequgte for the purposes of his audit ; 

*(d) whether the profit and loss account shows a true balance of profit and loss 
for the period covered by such account.” 

The Report of the auditor in its existing form which merely complies with the 
letter of the law is useless for good and makes auditing an empty farce. 

In connection with the Auditors’ Report, one other matter also demands 
consideration. Section 230 only requires that notices of all general meetings should 
be given to the auditor and says that he will be entitled to attend and be heard at 
any such meeting. In the case of the annual general meeting where the Balance- 
Sheet and Profit and Loss Account are laid and the Auditors’ Report ig.read, it 
should not only be the right but the duty of the auditor to attend and explain his 
report and answer relevant questions touching it. This will bring him im direct 

-contact with the sharoletders and make him feel that he has a duty not to the mana- 
gement but to the shareholders. I commend this suggestion for consideration by 
Parliament. ' i : 


\ e 
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Miscellaneous Provisions : Section 168 (9).—This clause provides that the company 
may recoup itself of the expenses paid to requisitionists, by recovering the same 
from the Directors in default. The language of the clause in its present: form is 
cumbrous and the procedure suggested needlessly circumflex. For the second 
part of the Clause the following may be substituted : 

‘‘ And any sums so repaid shall be recovered as debt due to the company — 
from such of the Directors as were in default.” 


Section 203.—Sub-section (2) as amended by the Joint Committee is inadver- 
tently defective in grammar and phraseology and conveys no sense as regards sub- 
clauses (ii), (iii) and (iv). Sub-section (2) of section 293 of the original Bill 
which this has replaced, being clear and full has to be substituted, or the entire 
words beginning with “ unless the firm or body corporate.......... ” and ending 
with the words “of such body corporate ”`may have to be deleted. 


Section 263.—In this section the words “ shall not be capable of being ‘appoin- 
ted ” will mean that a candidate is not to stand as a candidate for election as Direc- 


tor unless before he so stands, he has filed with the Registrar a consent in writing’ . 


to act as Director. The filing of a consent by each and every candidate irrespective 
of whether he is subsequently elected or not, is needlessly wearisome to the candidates 
without serving any purpose. And further in the case of mofussil companies when 
the Registrar’s office is situate at a great distance away, considerable inconvenience 
will be experienced by candidates who happen to decide to stand for election just 
a few days before the annual general meeting. As the consent is required to be 
filed with the Registrar before the election, if for any reason the Registrar delays the 
filing or refuses to file for any alleged defect or returns it for rectification and re-pre- 


sentation or takes time to decide (as he usually does in many cases) whether to file’ 


or not, the candidate will lose his chance of standing for the election. The filing 
of papers with the Registrar is sometimes delayed for months. That apart the pro- 
vision can be effectively so used as to prevent new candidates coming in, especially 
when such candidates are not relished by the Directorate or the’ management. 
The language of the section is such as to enable the Chairman if he so chooses to 
insist upon proof of the filing by a new candidate of his consent with the Registrar 
—which proof cannot possibly be given—if the Registrar delays the filing or com- 
municating the filing to the candidate in time. 


~ 


I therefore suggest that the section be amended as follows : 


“ A person other than a retiring Director who is appointed Director of a com- 
pany shall not be capable of acting as Director unless „He has by himself or by his 
agent. authorised i in writing, mene and filed with the Registrar a consent in writing 
to act as such Director.” 


Section 292 (1) (¢).—This clause in the process of amendment by the Joint 
Committee has been rendered meaningless by the inadvertent omission of some 
words by the Committee. The expression “ sale proceeds resulting from the acqui- 
sition °”, has.no meaning as it now stands. The original clause (section 272 (c)) 
was meaningful and it is not clear why an unintelligible alteration has been made. 

Section 313.—Sub-section (3) of this section is defective and is not in parity 
with or justificative of sub-section (1). It tovers only Wwe case of the Directogs 
holding office or place of profit and does not cover the case of his partner or the private 
conipany of which he is a director or a member. The sub-section has to be amen- 


í 


í 
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ded by substituting the word “ person ” for “ director ” where it first occurs and 
deleting the words “ as such director ” occurring after the word “ entitled.” Other- 
wise the obtaining of salary, etc., by a partner of the director will not come within 
the meaning of sub-section (1). As it is, the sub-section (3) will apply only if the 
director concerned, himself obtains qua director anything over and above his 
salary, etc. 


Section 345.—In the Explanation to the section there is an inadvertent omis- 
sion of what constitutes a change in the constitution of a firm. The section has 
been adopted from section 87-BB of Schedule XI of the original Bill and in the 
process of the change the omission has inadvertently occurred. Explanation 1 of 
section 87-BB in Schedule XI of the original Bill has to be included, if the section 
is to be made applicable to firms. 


Section 367.—The scope of the section does not apparently cover rights 
arising by reason of the cessation or termination of the managing agent’s rights as 
clause (a) refers only to rights before the cessation or termination ; and clause (b) 
confines itself to the rights and liabilities of the managing agent in any other capa- 
city. If, for instance, the company removes the managing agent for alleged “ gross 
negligence ” under section 337, has or has not the managing agent a right of action 
under this section ? The right arises because of the termination. It does not arise 
before the termination, nor in any other capacity than that of managing agent. 
The section has to be made clear by adding the words “‘ or by reason of” after the 
word “ before ” in clause (a). 


Section 368.—This section is somewhat confusing. If the managing agent 
is given a particular power under the Memorandum of Articles, can he be preven- 
ted from exercising such power by the Board of Directors in virtue of the powers 
of supervision, control and direction given to them under this section? If the Direc- 
tors intervene, the provision of the memorandum or Articles is nullified ; if they 


cannot intervene, the power of direction and control given to the Board by this’ 


section is nullified. , 

Section 627 (1).—The sub-section as it stands would seem to confer jurisdiction 
on any Court—a civil Court hearing a case relating to breach of trust, etc., or a 
magistrate’s Court trying any proceeding. As this is not the intention of the sub- 
section it is necessary that in order to avoid any doubt or ambiguity the words 
“hearing the case ”?” occtirring after the words “ the Court ” should be deleted so 
that the words “ the Court ” will only mean the Court having jurisdiction under 
this Act within the meaning of the definition:given in section 2 (11). 

Sections 636 and 648.—Possibly through inadvertence the Joint Committee 
as well as the framers of the original Bill have omitted to consider the effect of these 
two sections. ‘These have been adopted from the English Act section 459 (2) and 
(14) without appreciating their effect. Section 636 lays down that. “‘ Nothing in 
this Act shall affect............ any regulation, appointment.............. 
docümentisssssssas aggreement made...... resolution passed........ under or 
in pursuance of any Companies Law ; but any such regulation, appointmekt...... 
etc. etc., shall, if in force at the commencement of this Act, continue to be in force 
and so far as it could have been made.,............ PASSO secies executed 
ARETE under or #™bursuance of this Act.” The phraseology°of this section 
is such that the latter part of it cannot control the earlier part, so that the intention 


is to save from the Act all regulations, agreements, resolutions, eta., existing on e 
\ e 


b 


20 THE MADRAS LAW JOURNAL. —t [t955 . 


the date of the Act. This means that the specific provisions, regulations, etc. gover- 
ning existing companies, such for instance as those relating to managing agents, 
will stand unaffected by reason of al positive saving phraseology: ‘‘ Nothing in 
the Act shall affect....... Ossie Mees i 


Having regard to the detailed provisions in the body of the Act itself as to the, 
period of contiriuance, termination, etc., of the varjous matters affected by the enact- 
ment, the present section is wholly unnecessary and will only serve as a subter- 
fuge. 

Section 648 again says that : “ Nothing in this Act shall affect..........-- 
Table A of the first Schedule to the Indian Companies Act 1913......-+++5+ sO 
far as the same applies to any existing company at the commencement of this Act.” 
This means and can only mean that if any existing company had adopted and was 
governed by all or any of the regulations of Table A of the First Schedule to the 
Companies Act, 1913, to the extent to which they applied, no provision of the new 

_ Act inconsistent with those regulations shail affect the company concerned. Is 
this kind of consequence contemplated by this new enactment? If so, the object 
of the enactment will be defeated. These two sections coming at the fag end of 
the Bill have apparently escaped scrutiny at the hands of the Joint Committee. 


THE VALIDITY OR OTHERWISE OF THE INCREASE IN 
SMALL CAUSE JURISDICTION BEYOND RS. 1o00—A note. 


By 


T.. S. RAMANATHA AYYAR, Advocate, TENKASI. 


By Madras Act XVI of 1951, the Small Gause jurisdiction has been imcreased 
to Rs. 2000 by amending section 28, Madras Civil Courts Act and in exercise of 
the powers conferred by section 28 of the Madras Civil Courts Act IIT of 1873 the 

, High Court of.Madras, has by notification inthe State Gazette, Part II, dated 22nd 
June, 1955, at page 648, empowered all Subordinate Judges except those at Coimba- 
tore, Ramanathapuram at Mathurai and Salemto have and exercise with effect’ 
from 19th May, 1955, the jurisdiction ofa Judge of Court of Small Causes for the 
trial of suits cognisable by such Courts upto Rs. 2000. Originally the Small Cause 
jurisdiction was limited to Rs. 500 and it was increased to Rs. 1000 by Madras Act 
XVIII of 1926 and now to Rs. 2000 by Madras Act XVI of 1951. 


‘ ./ The jurisdiction for the Court of Small Causes is derived from section 15 
of the Provincial Small Cause Courts Act (Central Act IX of 1887). ‘Section 
15 (2) of the said Act fixes the upper limit of Small Cause jurisdiction at Rs. 500 
and by sub-section (3)the State Governments are empowered to increase the juris- 
diction upto Rs. 1000 and it was so increased by Act XVIII of 1926. It follows 
that State Governments have no right to further increase it beyond Rs. 1000. 

Thus a conflict has arisen between the Central Act and State Act. Section 
28 of Madras Civil Courts Act has been amended in 1951 but the amendment is 
beyond. the powers conferred under section 15 (3) of the Provincial Small Cause 
Courts Act and seems to be ultra vires. 

In the interests of the litigant public and to ensure fixity of E and to 
prevent waste of time and money, this confliet and doubtwdeserve to be resolved as 
early as possible. 
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BOOK REVIEWS., 


INDUSTRIAL Law Dicesr (1953—1954) by N. K. Khare and L. B. Bhide. 
Published by Messrs. N. M. Tripathi, Ltd., Princess Street, Bombay. Price Rs. 15. 

The. Authors and Publishers should be congratulated_on bringing out this 
volume in continuation of their first volume of the Industrial Law Digest which 
ewas reviewed in our columns. The volume covers the years 1953 and 1954. We 
had occasion to point out that a book of this nature has its value and utility especially 
in these days, when Labour Laws are very much at work. The present volume 
follows the same pattern as the previous one for 1952—1953 and is divided into 


_two parts. The first part contains'a digest of the decisions of the Labour Appellate 


Tribunal of India. The digest of cases under this follows the subject heading. 
Part II contains a digest of the decisions of the various High Courts and the Supreme 
Court of India on the interpretation of the several provisions of the various statutes 
relating to Labour. The utility of this section would be very much enhanced, 
by giving reference to the regular law reports in which some of the cases are to be 
found. 


HAND-BOOK OF Hinpu Law by M. D. Manek (Eighth edition). Published by 
Messrs. N. M. Tripathi, Ltd., Princess Street, Bombay. Price Rs. 8-12-0. (1955). 


Though the book under review is mainly intended for the students of the 
Bombay University it is not without its use to the other University students and 
practitioners as well. It contains a short exposition of the Principles of Hindu 
Law based on the texts and decided cases. A special feature of interest to students 
is the indication of the Bombay University examination questions relating to 
several topical discussions. The Legislative changes effected by the Central Legisla- 
ture in any particular branch of Hindu Law is indicated under the relevant dis- 
cussion. So far as State legislations are concerned only the Bombay enactments 
are noted. Certain topics like Impartible Estates, Religious Endowments, etc., 
which field is being encroached upon by the Legislature, could have been given 
a wider treatment in the book. 

The book contains eighteen chapters, each devoted to one topic like Adoption, 
Joint family, Marriage, etc. Each Chapter is well analysed and topical headings 
are provided. The exposition of the law and principles is simple and clear with 
citation of authority. 


Tae MADRAS Co-operative SOCETES Acr (VI of 1932) with commentary 
by S. Rajagopalan, 8.A., with a Foreword by J. C. Ryan, M.A., 1.a.8., Registrar 
of Coperative Societies, Madras. Published by V. 8. N. Chari and Company, 
Nungambakkam, Madras-6. Price Rs. 8. (1954). 

This book will meet the demand in recent years for an up-to-date commentary 
on the Madras Co-operative Societies Act. Co-operative Societies have come into 
existence in many spheres nowadays. Its importance in the future social set-up 
cannot be ignored either. Hence a thorough understanding of the Act and the Rules 
is quite necessary for the department, administrators and the public who are or are 
likely to be members of Co-operative Societies. The book under review is written 
by a person of long experience in the department of co-operation and the benefit 
of that experience is shown in the explanatory notes on each section. The notes 
with case-law is quite clear and analytical. The book will be found useful by the 
Officers of the Co-operative department and by the legal profession. It will be 
found instructive even for the lay public, who have any connection with a 
co-operative society in any field of their activities. . 
Tae Mapras Hinpu (BicaMy PREVENTION AND Drvorcr) Act OF 1949) 
In Tam by M. S. Parthasarathy Iyengar, B.A., B.L. Published by the Tamil All 
India Law Journal Offige, Tiruvallur (1955). Price Re. 1. ‘ 

“* This small booklet of about 45 pages purports to explain in the regional langu- 
age the provisions of this rather important piece of social legislation which affects 
the Hindus in the State of Madras. The Act or now been at work foreover 5 yeags 
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and quite a few cases have arisen underit. But still one cannot fgil to notice that the 
enlightened public have not resorted to it for getting any remedy under it. Even 
among the larger section of the population it has not been quite popular. While 
the attention of the author to explain in Tamil the provisions of the Act is to be 
appreciated, its utility either for the lawyer or the layman is not adequate. It 
could have served its purpose better if it had been more exhaustive and critical. 
The translation of the sections, taken from the then Gazette edition, ought to have 
been suitably amended by substituting ‘ State’ for ‘ Provinces’ which were carried 
out by the subsequent Adaptation of Laws Orders. 





LAW RELATING TO JOINT Hivpu FAMILIES AND THEIR ASSESSMENT : By Prem Nath 
Chadha, B.A., LL.B., Published by Wadhwa & Company, Agra (1955). Price Rs. 10. 

The title of the book suggests that it deals with that particular branch of Income- 
tax Act which relates to assessment of a Hindu joint family as an assessee. But a 
perusal of the book shows that the emphasis is really on the exposition of the law 
of joint family under Hindu Law. The first ten Chapters out of a total of twelve 
Chapters is taken up in the exposition of the Hindu Law relating to joint family. 
The other two Chapters is each devoted to assessment to income-tax and estate duty 
ofa Hindu joint family respectively. The book could have a better justification and 
utility if greater importance is attached to the exposition of the law relating to the 
taxation of a joint family witha short note on theprinciples of the law on which it 
is based. Otherwise in its present form it has the unenviable lot of falling between 
the stools. Works like Mayne and Mulla on Hindu Law and standard commenta- 
ries on the Income-tax Act åre familiar to the lawyer and layman. If the Author 
wants to justify his work as a special study of a particular technical branch of taxa- 
tion, as it purports to be, the emphasis shoul@sreally be on that. In Chapter XII 
is found a brief treatment of the recent Estate Duty Act in so far as they relate to 
Hindu joint family. 





COMMENTARY ON THE Evipence Acr (mN Two voLumes) by V.B. Raju, M.A., 
1.0.8., District and Sessions Judge, Sholapur, Bombay, Vol. I (1955). Published by 
the Author. Price Rs. 32 per set. - 

The Indian Evidence Act is admittedly an important legislation which is of | 
frequent reference by lawyergand Courts. A great volume of case-law has grown 
around it and almost every section of the Act has come in for interpretation before 
the various High Courts. Some of the more important sections have been consi- 
dered by the Privy Council and the Supreme Court of India, The decisions of 
the English Courts and of the House of Lords have laid down the principles of the 
Jaw in England,on which the Indian Act is based. It is one of those very few enact- 
ments (the Indian Penal Code being another instance) hat has stood in its original 
form without beimg subjected to frequent and piecemeal amendments. 

Standard American and English works on the subjett like Wigmore, Phillips, 
Taylor, Stephens, Phipson, to mention a few, have become established in the field 
and are still referred to in cases of doubts. Commentaries on the Indian Act have 
also been in the field and some of them have been of unexceptional value. Still 
the author feels that a clear and lucid commentary on the Indian Evidence Act 
is desirable. With that object he has placed the first volume of his commentaries. 

About the quality of the work there can be no two opinions. It follows the 
traditional method of commentaries section-war, with topical headings. References 
to case-law, standard English books, etc., are quite adequate. But the mistakes 
uniformly committed throughout the book regarding the citation of the Law Reports 
and cases is rather irksome. One finds “‘ Indian Cases”? cited as ‘i.e.’, Bombay, 
Lahore {and all other series) being cited as ‘ bom.’, ‘ lah.’, ‘ punj.’ in small letters 
instead of capitals. Again a reference like 1921 mad. 248 (Secretary), (1955) all. 
59 (Rana), 1955raj. 45 (Kisan), 1941 B. (Shri) isprovokingly meaningless. Evidently 
they are intended to denote the names*of parties! Thgguthor could have done 
well in printing the bare Act with a short summary of the principles of the law at” 





the beginning of the book. With some attention devoted to the editing the book 
- could have been made much better than what it is. 
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SOVEREIGNTY IN THE INDIAN REPUBLIC. 
By 
V. G. RAMACHANDRAN, M.A., B.L. 
(Author of The Law of Contempt of Court and The Law of Preventive Detention). 


The quest as to where sovereignty rests in the Indian Republic under the Cons~ 
titution of India has been taken up by His Excellency Shri K.M. Munshi, Governor 
of Uttar Pradesh in his recent lectures under the Rt. Hon’ble V.S. Srinivasa Sastri, 
Endowment, University of Madras. He observed ‘‘ The Constitution itself is not 
so sovereign. It is maintained by the support of the people whose representatives 
can unmake it in the same way as they made. We have seen in recent times how 
this Constitution can be amended with ease and promptitude.” Later he adds 
“In substance the sovereignty in India was transferred to the Congress High Gom- 
mand as regards India and the Muslim League High Command for the areas which 
are now included in Pakistan.......2.0..-0se2se00s0e08s In this sense therefore 
the Constitution making sovereign power now in fact vests in the majority parties 
in the Legislatures for they represent that dominant minority in the country the 
leadership of which is accepted by the people and the power agencies of the army 
and the police by active support or passive acquiescence.............. This 
discussion would show that the sovereign power ina State vests in the dominant 
minority in the country whose representatives control the legislative and executive 
organs of GOVernment...s.ssessressserereserse The sovereign power therefore 
has to be exercised by the leaders under conditions in which public opinion 
develops the courage to resist coercion.’ 


We must confess that this theory of sovereignty being vested in the dominant 
political party may not be accepted by any constitutional jurist. It does not accord 
with the provisions of the Constitution of India nor is it safe for the future of the 
Indian Republic to propound such a doctrine which may ultimately give a sort of 
constitutional sanctity to the totalitarian excesses of a political party long in power, 
Sovereignty must be adjudged with the eye of a jurist and not with the coloured 
glasses of a political chief puffed up with power. To suggest that the limitation 
to the sovereign power which is wielded by the dominant political party is the 
strength of public opinion to resist coercion, is indeed giving a carte blanche cheque 
to the puffed up politician of the dominant party. Public opinion may not rebel 
for long even under party tyranny for various reasons. To shift sovereignty from 
the people to the dominant political minority is a negation of democratic principles, 

\ . 
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It is an abdication of*power to such totalitarian bodies in a measure akin to the 
‘Commuinform’ of the U.S.S.R. In England the sovereign power is vested with 
the king in Parliament. In India it can only be with the people of India. The 
mouthpiece of the people is the Parliament of India as a whole. It is never the 
dominant political party such as the Congress party in Parliament. Shri K.M. 
Munshi’s analysis makes it worse and appears to vest sovereignty not only in the 
Congress Legislative Party but in the Indian National Congress as a whole, since it 
had the thumping support of the people since independence. Hence according to 
this conception, if the ruling party is the Socialist party or the Communist party, 
sovereignty automatically shifts to them from the Congress. But sovereignty never 
shifts. It always resides in the people. Ifa political party gets into power by the 
majority vote of the people, the former is only the agent of the people to run the 
Government till it retains the people’s confidence. The agent can never assume 
the role of the principal and usurp sovereignty to himself. To be allowed to use 
sovereign powers as an agent is not the same thing as owning sovereignty. 
According to the Constitution of Eire ‘ Sovereign or Supreme Power is that 
which is absolute and uncontrolled within its sphere.’ Cooley puts it thus “ A State 
is sovereign when there resides within itself a supreme and absolute power 
acknowledging no superior.” In the United States the supreme power resides in the 
body of the people. In the Indian Republic also the supreme power resides in the 
body of the people, enfranchised by universal adult suffrage (Vide Articles 325-326 
of the Constitution). The word ‘ Republic’ in the Preamble of the Constitution 
denote a Government where no one holds the public power as a proprietary right 
and where all power is exercised for the common good. In other words the inhabi- 
tants: are subjects and free citizens at the same time. Republic is different from 
oligarchy, or class rule or party rule. Madison posited that a ‘ Republic is a Govern- 
ment which derives its power directly or indirectly from the great body of the people 
and is administered by persons holding their offices during pleasure, for a limited 
period or during good behaviour. It is essential to such a Government that it be 
derived from the great body of the society, not from an inconsiderable proportion 
or a favoured class.” Mark ye, once we let in the fungus of a conception that 
in India the favoured or popular class as the Congress has sovereign power vested 
in it, the peoples’ republic is erased and a totalitarian party in power is allowed 
to usurp the people’s prerogatives of sovereignty. Such dangerous doctrines if 
promulgated by those in power will only herald utter ruin to the future of Bharat. 
Shri K.M. Munshi appears to be taken in by the dominance of the Congress in the 
legislative and executive fields. But the Congress is not the Nation. May be, 
it may lead the Nation. May be it is a very sound and patriotic organisation. 
But power corrupts the best. Hence if the doctrine of sovereign power vesting in the 
Congress is pushed far, the divesting may be difficult by constitutional means, resul- 
ting in power madness, chaos and a negation of constitutionalism. The expression 
‘Democratic Republic’ in the Preamble can only mean that not only in substance 
political power must vest in the people but also that the form of Government must 
be repūůblican. Terms such as ‘Democratic’ and ‘Republic’ convey a conception 
of Government by the people either directly or through elected representatives. If 
the latter, for a time the legislative and, executive power is vested by the people to 
their representatives. That does not mean it is for all fe nor does it mean that 
the people hawe divested their basic, sovereign power in favour of their representatives, 
The people van register their me against the ruling party’s antics by public 
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opinion, a vote of ho confidence in Parliament and finally by refusing their 
franchise to the party that misused power at the next election. Thus the basic 
attribute of sovereignty always resides with the people of India. 

As the Preamble indicates the sovereignty vests in the Republic of India (which 
includes both the Union and the States). The authority who constituted this 
Republic of India is according to the Preamble ‘the people of India? who it is that 
solemnly resolved to constitute India into a Sovereign Democratic Republic and to 
secure to its citizens, justice, liberty, equality and fraternity. Since it is the people of 
India that gave unto themselves a Sovereign Democratic Republic as set out in the 
Preamble and as the Constitution does not contain any mention of vesting of 
sovereignty in any body, it is futile to state that the people’s severeignty 
is taken away by any other body. Under the Constitution all the organs of Govern- 
ment, the Executive, the Legislature and the Judiciary are fully subordinate to 
the Constitution. No mention is made of political or legislative parties deriving 
sovereign power. Of course our Parliament as a whole has sovereign powers. 
This ultimate or political sovereignty does not oust the legalistic sovereignty 
vested in the people. As Prof. Laski opined the attempt to discover the sovereign 
authority in a Federal State, from the legalistic point of view is ‘ an impossible adven- 
ture.’ May be by democratic practice the peoples’ power passes to their represen+ 
tatives in the Parliament. Even the power of Amendment of the Constitution 
under Article 368 is vested in the Parliament. The ultimate sovereign power in 
India is vested at the Centre and is indivisible unlike in America where it is divided 
between the Union and the States. But all this power of Parliament as a sovereign 
body is derived solely from the people who it is that by their votes elect represen- 
tatives to Parliament. But to say that sovereignty rests in the dominant minority 
in the country whose representatives control the legislatures and the Executive 
organs of Government is to betray the basic principle that in a Democratic Repub- 
lic it is the people who are sovereign. Group leaders of a political party may 
wield much or all the power but so long as the Constitution of India stands as to-day 
it is indeed preposterous to urge that the dominant political party in India have 
sovereignty vested in them. Such doctrines may sound political propaganda for 
the party in power but it is certainly disastrous to National interests. India that 
is Bharat is owned by the people of India. Bharat can never be equated with the 
Indian National Congress or any other political body. The latter are all subordinate 
to the former and to the sovereign will of the people of India. We will conclude 
with the observations of their Lordships of the Allahabad High Court in Motilal 
v. Government of Uttar Pradeshi. “ The framers of the Constitution attached all 
importance to the sovereignty of the people. It is a ‘controlled constitution ° 
in the sense of that its terms can only be altered with due formality............ 
The laissez faire doctrine of the last century was given up and a new dominant 
will to secure social, economic and political justice for the people was present in the 
life organism of the Constitution.” It is the duty of the party in power to secure 
this for the people with the aid of the Instrument of ‘Instructions adumbrated in 
Part IV of the Constitution—Directive Principles of State Policy. The party in 
power can only claim that much privilege to carry out the Directives for the bene- 
fit of the people. It can never claim more.e Its privilege is in its duties and not in 
the usurpation ofsovereign power which certainly cannot at any time be taken away 





from the people of India. —$-—- . ; 
7 1, ALR. 1951 Al 257 (F.B). ° 
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ENHANCEMENT OF SMALL CAUSE JURISDICTION 
UP TO Rs. 2,000. 


By 
A. S. Kuppuswamy, Advocate, Tiruneloels. 


Is the provision in Madras Act (XVI of 1951) which enhances the limit of Small 
Cause Jurisdiction for District and Subordinate Judges to Rs. 2,000 intra-vires the 
State Legislature in view of section 15 (3) of the Provincial Small Cause Court’s 
Act which prescribes a limit of Rs. 1,000 for small cause jurisdiction ? This issue 
has been raised by Sri T. S. Ramanathan, Advocate, in the Madras Law Journal 
dated 21st July, 1955. The answer is furnished by the Entries 65 and 3 in the State 
List or List II of the Seventh Schedule read with Article 246 (3) of the Constitution 
of India. Entry 65 of the State List runs as follows : “ Jurisdiction and powers 
of all Courts, except the Supreme Court with respect to any of the matters in this 
List.” Entry 3 of the State list mentions ‘‘ Administration of Justice ” among others. 
Article 246 (3) of the Constitution of India confers exclusive power to make laws 
for the State on the State Legislature with respect to all the matters enumerated in 
the State List. The provision in Madras Act (XVI of 1951) enhancing the limit 
of small cause jurisdiction to Rs. 2,000 is in accordance with Entries 65 and 3 of the 
State List. The Small Cause Jurisdiction of District and Subordinate Judges’ in 
the Administration of justice is fully covered by these entries. The provision is 
thus quite intra vires. It lies in the realm of the State’s exclusive power under our 
Federal Constitution. This power of the State Legislature under the Constitution 
of India is in no way affected by section 15 (3) of the Provincial Small Cause 
Courts Act (Central Act IX of 1887) enacted long before the Constitution Act. 
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THE VALIDITY OF THE ENHANCEMENT OF THE LIMIT OF SMALL 
CAUSE JURISDICTION BY MADRAS ACT XVI OF 1951. 


By 
S. VAIDYANATHAN, Advocate, MADRAS. 


With reference to the Note on the above subject published at page‘2o of the 
Journal Part of the current volume of the Madras Law Journal and the criticism 
thereon appearing in page 26 of the same volume, it is pertinent to note that really 
no question arises as to the vires or competence of the State Legislature to enact 
Madras Act XVI of 1951. As pointed out by Mr. A.S. Kuppuswamy at page 26, it is 
indubitable that the State Legislature has the power to make a law on the lines of 
Madras Act XVI of 1951 under the powers vested in it by Article 246 (3) of the 
Constitution read with Entries 3 and 65 of List 11 of Seventh Schedule thereof. But, 
it is equally clear that there is a conflict between section 15 of the Provincial Small 
Gause Courts Act (Central Act IX of 1887) and the provision in Madras Act XVI of 
r951 empowering the High Court to invest certain District Judges and Subordinate 
Judges with the jurisdiction of a Judge of Court of Smal] Causes for the trial of suits 
cognisable by such Courts, “up to the amount of two thousand Rupees.” By 
sub-sections (2) and (3) of section 15 of the Central Act IX of 1887, the maximum 
limit of the jurisdiction of a Court of Small Causes is fixed at five hundred 
rupees subject to the said limit being increased to one thousand rupees, 
in the case of particular Courts by a written order of the State Government 
in that behalf. Thus, the provisions of the recent Madras Act are plainly repugnant 
to the provisions of the Central Act of 1887, as regards the maximum limit of the 
jurisdiction of the Provincial Courts of Small Causes and of the Judges thereof. 


2. The question therefore arises: How is this conflict to be solved? The answer 
is furnished by the very terms of sub-sections (2) and (3) of section 15 of the Central 
Act according to which the said provisions are, each of them, “ subject ” not only 
“to the exceptions specified in the Second Schedule” but also “to the provisions 
of any enactment for the time being in force.” Thus, after the enactment of Madras 
Act XVI of 1951, the provisions ieee operate to contro] and override the provi- 
sions in the Central Act in fixing the maximum limits of the jurisdiction of a Court 
of Small Causes. 


3. There is another aspect from which the matter may be viewed. The Central 
Act in question, Act IX of 1887, is an “existing law” as defined by clause (10) of 
Article 366 of the Constitution. Article 254 which provides, inter alia, for thre resolu- 
tion of conflicts between a law made by a State Legislature and “ an existing law 
with respect to one of the matters enumerated in the Concurrent List” is silent as 
to how similar conflicts Between the provisions of a law enacted by, the State and 
the provisions of " an existing law ” with respect to a matter in the State List, are 
to be resolved. It is submitted that on the principle of the maxim “‘ deges posteriores 
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priores contrarias abrogant’’ if the provisions of the earlier Act arearepugnant to those 
of the later Act, the earlier stands impliedly repealed by the later. See Maxwell 
on “ the Interpretation of Statutes ’? Ninth Edition, Chapter VII, pages 163 and 164. 
Also Broom’s “ Legal Maxims,” Tenth Edition, Chapter VIII, pages 347 to 349. 
In this view the provision in Madras Act XVI of 1951 by which the High Court 
is empowered to confer on District Judges and Subordinate Judges, the jurisdiction 
to take cognizance of and try suits of a Small Cause ‘nature up to the limit of Two 
thousand rupees, must be held to override sub-sections 2 and 3 of section 15 of Cen- 
¿ral Act IX of 1887. 


4. Therefore, it is submitted that in any view the doubts raised by Mr. T.S. 
Ramanatha Ayyar in his note at page 20 of this Journal about the validity of 
Madras Act XVI of 1951 are not well founded, though for reasons differert from 
those given by Mr. A.S. Kuppuswamy. 


BOOK REVIEWS. 

Century Dicest or STATUTORY NOTIFICATIONS (1854—1954). IN THREE 
VOLUMES by B.L. Goswamy, B.A., LL.B., P.C.8., with a Foreword by the Hon. 
Mr. Justice A.N. Bhandari, 1.0.8., Chief Justice, Punjab High Court. Published 
by oe Publications, Delhi. Price Rs. 25, per volume. Volume I—A to 

ef. (1955): l 

2: first volume of this ambitious work is now before the profession and the 
public. The Publishers have launched upon a difficult task which deserves credit. 
But the welcome it will have at the hands of the people to whom it is intended is 
not quite certain. 

As the Publishers have pointed out the work is intended to collect together 
Statute-wise the several Notifications issued under the various Statutes in force in 
the country for the past 100 years. Its utility is unquestionable so far as it goes. 
In these days of administrative legislation these Notifications have gained great 
importance. As the Publishers themselves realise the whole material in these 
volumes may not be required by all. In fact many of the Notifications may not 
at all require or merit any reference in the course of another century. But there 
might be some one Notification required by somebody at some stage and he will 
be indebted a great deal to this compilation. ‘To that individual the work is worth 
its weight in gold for the success or failure of his cause might depend on this discovery, 
which would, but for a work of this kind, involve a great effort and in many cases 
be almost an impossibility. The author’s work would have involved a great deal 
of strain and effort and one can take it that the matters given are correct till the 
contrary is discovered by someone in the course of a more intensive search of any 
particular Notification. The niga see of the subjects in the alphabetical order 
of the Statutes and the collection of the Notifications under proper Statute heading 
is good. The loose leaf binding system to keep up the°work current by issue of 
annual parts for a period of 5 years to come is praiseworthy. 

But when all is said, it is still difficult to say whether the work has really solved 
the problem completely. For one thing this work relates to the Notifications issued 
by the Central Government under the various Statutes passed by it. But where 
does it carry the vast majority who have to deal with the various Notifications issued 
by the several States even under the Central Acts, not to mention of the various 
Notifications under the State legislations. Even with reference to the Noti- 
fications under the various Central Acts a mere collection of the Notifications carries 
the reader nowhere unless at least a reference is given to the main Act and Rules 
for the working of which the Notifications are issued. The Act and Rules thereunder 
have been subject to frequent amendments and the absence of a clue as to the effect 
of these amendments might sometimes lead to a misreading of the Notification. 
There are practical difficulties which one would experience which also deserves 
the attention of the Publishers if their effort ig to meet with the succeas it deserves. 
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THE LAW COMMISSION 
By 
R. S. SRINIVASACHARYA, Advocate, MADRAS. 

The Setalvad Commission has not arrived too soon. It is a far cry from 
18435 when the first Law Commission under Anglo-Indian auspices was appointed 
‘under the chairmanship of Lord Macaulay. Momentous changes have occurred 
in all spheres of Indian life since that date. A Law Commission has been long 
overdue and the Bar is grateful to the Government for appointing the above 


‘Commission. “Better late than never” is a relevant maxim that occurs to the 
mind. 


PERSONNEL. 


The personnel of this eleven-man team which includes all shades of legal 
‘talent calls for no special notice. Nevertheless, one cannot help expressing the 
view that it would have been, perhaps, more appropriate that the highest head of 
the Indian judicial system, namely, the Chief Justice of India, should have been 
invited to preside over this Commission, especially in view of the very compre- 
hefisive nature of the inquiry referred to it, about which more-presently. It may 
‘be added that in a comparable situation, the British Government would have natu- 
tally invited the Lord Ch&ncellor to preside. 


TERMS OF REFERENCE. 


The terms of reference which are only two in number are too well known 
‘to be set out. But, as the Law Minister, Biswas, explained them in Parliament, 
the inquiry proposed is quite comprehensive and all-embracmg. The Law Minister 
has, in his speech, expanded the first term of reference into four sub-headings and 
the second into six. It would be observed that there is a great deal of overlapping 
between the sub-headings. But, one supposes, it is not proper to dissect and scan 
ministerial pronouncements as one would be disposed to construe a statutory pro- 
vision. That only shows how comprehensive the enquiry is intended to be. 
"Two more points have to be added in this gonnection. The Commission has been 
-asked to report by the eff of 1956. That, obviously, is far too short a time and at 
east three years’ time would appear to be necessary. It is to be heped that the 
term of the Commission would be extended as in the case of the Press*Commissiqn 
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which took more than two years to report. (2) A right to ço-opt members has 

been given to the Commission, but, only for a limited purpose, +.e., when consi- 

dering work in a State. It would appear to be necessary that the Commission 

should be given permission to co-opt, upto certain specified limits, and with the 
_ previous approval of Government more members for its general work. 


MODE oF OPERATION, 


The Commission 1s to function in two Committees, one, to deal with the first 
term of reference and the second, with the second term of reference. This proce- 
dure, if one may say so, appears to be quite convenient. The first Committee 
with Mr. Setalvad as Chairman is to have overriding control over the entire in- 
quiry and this also seems to be quite proper. One supposes that Mr. P. Satya- 
narayana Rao is to be the Chairman of the Second Committee. Now follow 


observations, of a necessarily sketchy nature on the various sub-headings of the 
Commission’s work as outlined by Minister Biswas. 


I, LITIGATION CONTROL-—-SPEED¥Y AND CHEAP JUSTICE. 


The above three objectives are no doubt laudable, but, so far as the first two 
are concerned, their importance may be over-emphasized. Litigiousness is an evil, 
but is a necessary one and could not be entirely wiped out. If that is sought to 
be done, there will be a lamentable reversion to the old state of affairs when each 
man took the law in his own hands and “tit for tat” was the accepted mode of 
settling disputes. So far as the last is concerned, its importance can never be 
exaggerated. Justice in Britain is almost entirely free, thanks to the Magna 
Carta of 1215. But, for some unintelligible reason, the British, when they were 
here, evolved an eleborate system of Court-fees—the Court-fees Act (VII of 
1870). After 1920, the Provincial Legislatures were given power to amend the 
Act, themselves. The result has been that the States have come to regard the 
Court-fees Act and the allied Stamp Act (II of 1899) as quite useful sources 
of revenue. Resort to Courts has been made today an almost impossible step 
to be taken by the poor litigant. This process has gone so far that it requires 
to be curbed. One hopes that the Commission will make a firm recommenda- 
tion for the entire repeal of the Court-fees Act or, at least, for making it a Central 
subject and for softening its rigorous. So far as the first point is concerned, 
namely control over frivolous litigation there are already a number of legal provi- 
sions, €.g., section 35-A of Act V of 1908 and many other recent enactments, 
both Central and State. The Commission’s task would be to evolve a unified 
pattern. 


II. ORGANIZATION OF COURTS. 


It is not quite clear what the subject-matter of this division is. Perhaps, the 
idea may be to restrict the number of appeals that may be taken in a given cause 
and to restrict the number of appellate Courts. If that is the idea, it would 
require considerable thought before it is ymplementedy_ The existing gradations 
of civil Courts and criminal Courts, as well, do not appear to call for any radica¥ 

` transformation. 
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JL. RECRUITMENT TO THE JUDICIARY. 

This is a major item which requires separate treatment. It is enough to 
state here that the present mode of recruitment at all levels requires revision and 
that the-power of Government to intervene in the recruitment except for ‘formal 
ratification of appointments should be strictly regulated. 


IV. LEVEL oF THE BAR AND oF LEGAL EDUCATION. 


The term ‘level of the Bar’ appears to be rather vague and requires clarifica- 
tion which could be done only when a questionnaire is issued by the Commission. 
‘Legal education’ is a subject which also requires separate treatment. 


V. SIMPLIFICATION OF Laws. 


There could be no doubt that Law, in order to be effective, should be precise 
and simple in enunciation. This test, simple as it is, is one which many enactments, 
Central and State and particularly the latter cannot satisfy. Several instances 
can be given. The Suits Valuation Act (VII of 1887), a Central Act and Madras. 
Act (VI of 1939) are instances of gross defect in drafting. The Central Act, 
Hindu Women’s Rights to Property Act (XVIII of 1937) shows that an enactment 
containing only three sections could create any amount of confusion and cause the 
most severe headaches even to the best equipped minds. So far as procedural 
laws are concerned the recent extensive amendment of the Criminal Procedure 
Code (V of 1898) goes far in the direction of the simplification and a Bill now 
before the Parliament to amend the Civil Procedure Code (V of 1908) professes. 
to achieve a similar objective. 


VI. Laws—INconsIsteENcy WITH THE CONSTITUTION. 


There can, again, be no doubt that legal provisions whether existent or to be 
enacted in future, cannot be inconsistent with the Constitution. It is this idea 
which clearly underlies Articles 13 and 251 of the Constitution to mention a few 
instat-ces. The Commission will have an arduous task under this heading. 


VII. ANOMALIES AND AMBIGUITIES. 


From time to time, judicial decisions reveal several anomalies and ambiguities 
in existing legal provisions and in the existing state of the law. The task of the 
Commission herein is, perhaps, the most troublesome and tiresome one. To do 
this work will take as much trouble and will require as expert a knowledge as one 
finds taken and applied in the cases of the famous Halsbury’s Laws of England 
and the American Re-statement. 


VIII. Tue Concurrent List. 


There is a respectable body of opinion in the country which considers the 
whole scheme of the Constitution as envisaged in Part XI and the Seventh Sche- 
dule of the Constitution as unjustified and unworkable. To contemplate a series 
of Legislatures legislating on the same gubject is not a pleasant experience for the 
lawyer who aims at uniformity of law throughout India. The experience of the 
United States of America with its 49 State Legislatures producing a°welter and 
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chaos of legislation has not chastened the minds of the framers of the Consti- 
tution. Be that as it may, so long as the Concurrent List remains, it is impossible 
to prevent legislation by different bodies on the same subject. _ Here again the 
Commission’s task is not an easy one to discharge. 


IX. CONSOLIDATION OF ENACTMENTS. 


That country ‘has the best system of law, where its laws can be ascertained 
at a glance and in a compact form. Legislation in India started from about the 
middle of the 19th century when the great codes and the great laws, e.g., the 
Transfer of Property Act (IV of 1882), and the Succession Act (X of 1865), 
were placed on the statute-book. Every lawyer knows that these great codes have 
been repeatedly amended and require fresh codification. Civil Procedure Code 
(V of 1908) has been amended repeatedly and a Bill lies now before the Parliament 
to amend it again. Section 122 of that Act, which was passed in an unfortunate 
moment had resulted in a chaos of enactments at the instance of the various High 
‘Courts. One would wish that this section 122 were repealed and an unified code 
were enacted for all India just on the model of the great code of 1859. Similarly, 
Act IV of 1882, was extensively amended under Acts XX and XXI of 1929 and 
Act X of 1865 under Act XXXIX of 1925. A general and authoritative redac- 
tion of extant Jaw is a desideratum. Article 44 of the Constitution also is a valu- 
able in guide in this context and one is surprised that Article 44 is limited only to 
a “unform Cim? Code”. 


X. Part IV oF tHe CONSTITUTION. 


This is a rather delicate matter. The Fourth Amendment to the Constitution, 
like the Third has been intended to enforce the ideas underlying the Directive Prin- 
ciples. The Commission will have neither an easy nor an enviable task under 
this sub-heading, the object of which is to suggest laws to bring into effect the ideas 
underlying the “Directive Principles of State Policy.” | 


CONCLUSION. 


This note is necessarily brief and sketchy. An ambitious task is set before 
the Commission. Every lawyer will wish it success. As and when a question- 
naire is issued the lawyer will consider it a duty to suggest for consideration of the 
Commission specific proposals. 
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Rajamannar, C.F. and Panchapakesa Aiyar, F. Spl. Land Acquisition Officer v. 
6th Fely, 1955. Kanthimathi Mills: 
App. No. 195 of 1950. 


Land Acquisition Act (I of 1894)—Compensation for well on the land—Separate come 

_pensation for the water in the well—When permissible. 

* ` Ordinarily under the Land Acquisition Act no compensation is awarded for a 
well which is situated on land acquired and separately and in addition compensa- 
tion for the value of the water in the well. There may be exceptional features in 
certain cases, which might justify a separate award; for instance, where the water 
in the well is the source of irrigation to other lands of the owner which had not been 
acquired, or for lands belonging to others from whom the owner might have received 
money for permitting them to make use of the water. In rare cases, the owner of 
the well might make a commercial use of the water by selling it out for industrial 
or domestic consumption. In the absence of such exceptional circumstances cn prin- 
ciple no award of compensation for a well in respect of the structure and in addition 
compensation for the value of the water in the well could be given. 


The Government Pleader (C. A. Vaidialingam) and V. Balakrishna Eradi for 
Appellant. 


A. Narayana Pai for Respondent. 


R.M. ——— Appeal allowed in part: 
Krishnaswamy Nayudu, F. _ Nagammal v. Agoramuthu. 
12th Fuly, 1955. S.A. No. 968 of 1951. 


Specific Relief Act (I of 1877), section 42—Declaratory suit under—When could be 
entertained—Declaratory decree——Scope of—Discretion of Courts to grant. 


The discretion of Courts in granting declaratory decrees is rather wide, but 
as in the case of the exercise of any judicial discretion, it must be exercised only 
when the circumstances of the case require such exercise. In the application of 
section 42 of the Specific Relief Act to any declaratory suit, it is not a question of 
the Court having jurisdiction to grant the declaration but the Courts having a 
discretion in the matter. The question is whether, where a discretion has been 
exercised, such exercise was in accordance with sound judicial principle. Stress 
is not to be laid so much on the question of its maintainability as on that of the pro- 
priety and utility of granting relief by way of declaration. 

Quaere : Whether section 42 of the Specific Relief Act is exhaustive of the 
reliefs for a declaratory decree ? 

(1937) 1 M.L.J. 41 and A.I.R. 1950 P.C. 70, referred to. 

While it is true that a person cannot sue for a declaration of his right to immove- 
able property which may never come into existence and a mere contingent right, 
which may never ripen into an actual existing right is not always a sufficient ground 
for an action for such a declaration, it cannot be laid down as a general proposi- 
tion of law that in all cases where a person seeks to obtain a declaration as to property 
in which he has a contingent interest, such a declaration should not be granted: 

ILL.R. 35 Cal. 777, explained. 

A.LR. 1946 Cal. 118, referred to. 

K. S. Naidu for Appellant. 


K. S. Desikan and K. Raman for Respondent. 


R.M. eta Appeal dismissed—Leave refused. 
Ramaswami, F. Govinda Konar v. Murugan Transports. 
15th July, 1955. . C.R.P. No. 866 of 1953. 


* Limitation Act (IX of 1908), Articles 7 and 102—Applicability—‘ Artisan’ — 
Meaning of—Limitation for recovery of wages—Interpretation of statutes—Statute of Limi- 
tation—Rule of construction. . 
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Industrial Disputes Act (XIV of 194.7)—Order of reinstatement nf a dismissed employee 
~——Order silent about back pay— Jurisdiction of civil Court to entertan suit for arrears. 


Suits for wages of household servants, artisans or labourers fall under Article 7 
of Schedule I of the Limitation Act only. Suits for wages not falling under any 
specific Article of the Limitation Act would be governed by the residuary Article 
102. E 


An artisan is one trained to mechanical dexterity in some mechanical art or 
trade. A motor-car driver would fall within the category of an artisan and he must 
therefore sue for his wages within one year from the date when his wager accrued 
due and he cannot be given the benefit of the longer period under Article 102. 

LL.R. 5 Rang. 477, A.L-R. 1936 Cal. 808, A.I.R. 1936 Lah. 661, referred. 

(Domestic servant—-Test to determine, discussed.). 

Laws of limitation are founded on the noblest policy. Controversies are limi- 
ted to a fixed period of time lest they should be immortal while men are mortal. 
Courts of justice should not view in an unfavourable light defence of limitation 
as unjust and discreditable. 

When an Industrial Tribunal under the Industrial Disputes Act directs that a 
particular employee who has been dismissed should be reinstated, though the order 
is silent about the arrears of pay till reinstatement from the date of dismissal, a civil 
Court has jurisdiction to decide the controversy about arrears of pay since reinstate- 
ment should necessarily include that he must get back his pay. 

A. Ramachandran for Messrs. Rao and Reddy for Petitioner. 


C. A. Seshagiri Sastri for Respondent. 


R.M. a Petition dismissed. 
Rajagopalan, J. Standard Cotton and Silk Wvg. Co., Calicut v. 
15th July, 1955. Regional Provident Fund Ccmmr., Madras. 


W.P. Nos. 687 and 688 of 1954. 


Employees Provident Fund Act (XIX of 1952), section 5—Scope of—Power of Gover- 
ment to frame a scheme under the Act and to specify the classes of factories to which it will 
apply under the scheme itself—Employees Provident Fund Scheme, 1952——Cl. 3 (a) as amend- 
ed by Ordinance (I of 1953)—Validity. 


Section 5 (1) of the Employees Provident Fund Act though it provides for (1) 
framing and notification of the Provident Fund Scheme and (2) specification of the 
factories to which the scheme should apply, there is no prohibition in the said sub- 
section against the specification of the factories being itself part of the scheme framed 
and notified under that sub-section. What the Government is authorised by sec- 
tion 5 (1) of the Act to do is to issue a notification framing a scheme and specifying 
the factories to which the scheme should apply. Obviously both the powers of 

ing a scheme and specifying the factories could be exercised through the medium 
of a single notification. It would in any event be a necessary and preper matter 
for the purpose of implementing the scheme within the meaning of item 18 of Sche- 
dule II of the Act. 


Clause (3) of the Employees Provident Fund Scheme, 1952, as amended in 
1953 is a valid provision of the Act, well within the scope of section 6 (2) of the Act 
read with item 18 of Schedule II of the Act and is inira vires and the retrospective 

-effect of the scheme under clause 3 (v) is also valid. 


V. Balasubramaniam for Petitioner. 
The Special Government Pleade» (V. V. Raghavan) for the State. 


"7 RM. = Petition dismissed. 
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THE HINDU MARRIAGE ACT, 1955 
r By 
S. VENKATARAMAN, 


The Hindu Marriage Act (XXV of 1955) is now in force having obtained the 
assent of the President on 18th May, 1955. It is both an amending and codify- 
ing Act applicable throughout the whole of India except the State of Jammu 
and Kashmir. It is an important part of the new social planning and is bound 
to have wide repercussions. The Act has an overriding effect in the sense that 
any text, rule, or interpretation of Hindu law, or any custom or usage as part of 
that law in force immediately before the commencement of the Act shall cease 
to have effect with respect to any matter for which provision is made in the Act; 
and so also any other law in force immediately before the commencement of tha 
Act shall cease to have effect in so far as it is inconsistent with any of the provi- 
sions contained in the Act.* The persons governed by the Act, namely, the 
Hindus as defined in the Act form about eighty per cent. of the total population 
of the country. It has been said that Hindu society presents almost every possi- 
ble form of conjugal relationship from the grossest polyandry verging on promis- 
euity to the most rational form of monogamy, that while the sage idealised mar- 
riage as a samskara the savage practised it as a pastime. It is therefore all to 
the good that there should be a uniform law of marriage for all Hindus. The 
policy underlying the Act seems to be not to regard marriage any longer essen- 
tially as a tie consecrated and sanctioned by religion but to a large extent as one 
resulting from the free consent of the parties. It is noteworthy that under sec- 
tion 12 (1) (¢) a marriage may be avoided on the ground that the consent of the 
petitioner thereto had' been obtained by force or fraud. The religious element 
yields its primacy in faveur of the secular element. Having regard to thd 
objectives and the far-reaching character of some of the provisions of the Act, 
it is somewhat strange that the Act has not been given wider publicity and 
there has ‘been no serious attempt at educating the publie at least in regard to 
the major features of the Act particularly in rural areas. Monogamy has been 
made compulsory all over India among Hindus for both man and woman. 
Marrying again during the lifetime of a spouse with whom the marriage is sub- 
gisting is not merely an offence punishable under the Penal Code but renders the 
second marriage totally void.*sIn passing, it may ‘be observed that though sec- 
tion 5 (i) of the Act prescribes as one of the conditions for a Hindu marriage that 
neither party has a spouse living at the time of the marriage the reference has to 
be read as reference ‘to a living spouse with whom a marriage is’ subsisting at 
that time and not as'including the.case of a'spouse who may be living but marriage 
-with whom has been dissolved. Support iş afforded to this view by the provision 
in section 15 declaring that a divoreed person is free to marry again. after the 
a ee A A ee ee ee ire ences 

1. Section 4. l 1. Section 11. 
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lapse of a specified period from the date of the decree granting divorcee. Tt is 
also useful to remember that though in the States of Bombay and Madras legisla- 
tion had provided for the dissolution of Hindu marriages for specified reasons 
from 1947 and 1949 respectively, yet in other parts of India among Hindus the 
tule of monogamy for man equally as in the case of woman as well as the provi- 
sion for dissolution of Hindu marriages are new features introduced practically . 
for the first time. It is true that in the case of marriages terminated under sec- 
tions 16 or 17 of the Native Converts Marriage Dissolution Act, 1866, the res- 
pective parties, which term will ‘include the spouse remaining in Hinduism, ac- 
quire liberty and can lawfully marry again (see section 19). This result for 
the Hindu is reached only indirectly and incidentally. And such cases may 
not be many. In effect, therefore, the dissolubility of a Hindu marriage with 
both spouses continuing to be Hindus setting free each of the parties to marry 
again constitutes an innovation for the major part of the country. The result 
of a remarriage during the subsistence of a previous marriage will be that the 
woman will not acquire the status of a wife through such alliance and the 
children, if any, born of the union will be illegitimate. These are momentous, 
and far-reaching results. There is therefore the need for intensive publicity 
in respect of these changes in the domestic law of the Hindus. 


The achievement of a homogeneous Hindu society is evidently an objective 
of the Act. Section 2 (2), however, provides that nothing contained in the Act 
shall apply to the members of any Scheduled Tribe within the meaning of 
Article 366, clause 25 of the Constitution unless the Central Government other- 
wise directs by notification in the official gazette. The reservation is probably 
due to the low cultural level and high degree of illiteracy of these tribes render- 
ing the enforcement of the provisions of the Act both inexpedient and difficult. 
A large part of the Hindu society is thus bound to remain for many years 
untouched by the Act. Even in regard to Hindus other than those belonging 
to the Scheduled Tribes, while section 4 lays down that customs inconsistent 
with the Act are overridden, sections 5 and 7 contain savings of customs and 
usages on a number of vital matters. The savings so made would not merely 
perpetuate the position as it existed prior to the passing of the Act but would 
also render the law nebulous and uncertain, thereby retarding the achievement 
of uniform laws for all Hindus. Thus among the conditions of a valid marriage 
are that the parties should not be within the degrees of prohibited relationship 
and should not be sapindas of each other. Each of these requirements is made 
subject to any custom or usage governing each of the parties.t The custom or 
usage may be local, tribal, or appertaining to a community, group or family.* 
Thus marriage with the maternal uncle’s daughter, father’s sister’s daughter or 
even a sister’s daughter will be valid in South India. The status gue in the 
matter is retained. Again, in regard to the ceremonies and: rituals of marriage, 
section (1) provides that a Hindu marriage may be solemnised in accordance 
with the customary: rites and ceremonies of either party. Under the law prior 
to the Act, non-performance of ceremonies will invalidate a marriage, Venkata- 
charyulu v. Rangacharyulu.* Ceremonies were essential even in the case of 
unapproved forms of marriage, Brindavana v. Radhamani* Particular cere- 
monies may be dispensed with by custom, Audikesavalu v. Ramanuja® Even 
the tying of a tali round the neck of the bride in the presence of the idol in a 
temple and friends and relations may suffice, In re Ponnusamt.6 Whether a 
marriage is religious or customary, ceremonies prescribed by religion or custom 
must be performed ; otherwise the marriag will not be valid, Deivanai v. Chidam- 





1. Section 5 clauses (iv) and (o). s .4- a IL.R. 12 Mad, 72. 
2. Section 3. 5. (1909) I.L.R. 32 Mad. 512: 19 M.h.J. 
3. (1890) I.L.R. 14 Mad. 316: 1 M.L.J. . 

85. ğ 6 (1950) 2 M.L.J. 260. 
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baram.1 The use pf the word ‘may’ in section 7 (1) of the Act may lend itself 
to an argument that observance of ceremonies is not essential and that a marriage 
may be valid even in the absence of ceremonies, particularly as there is no provi- 
sion anywhere in the Act prescribing that a marriage solemnised without cere- 
monies is void. But inasmuch as section 7 (2) lays down that where the cus- 
tomary rites and ceremonies include the saptapadi the marriage becomes com- 
plete and binding when the seventh step is taken, it looks as if the previous law 
on the matter is left untouched. Anyway the Act seems to proceed on the foot- 
ing that even sastraic ceremonies are observed only by virtue of their incorpora- 
tion into custom. 


A novel feature of the Act is the recognition of a separate category of marri- 
ages as voidable marriages. The need for their recognition as a distinctive 
category is not clear. The grounds mentioned as rendering a marriage void- 
able may well have been included among the grounds on which a dissolution of 
the marriage may be had. Muslim law has a comparable classification of mar- 
riages which are not valid into batil and fasid marriages. The basis of distinc- 
tion between void and voidable marriages is not, however, the same as that bet- 
ween bats! and fasid marriages. In neither of these latter forms the woman has 
the status of a wife; but in a voidable marriage the woman will have that status 
till avoidance. 


Another new feature of the Act is the postulation of degrees of prohibited 
relationship in section 8 (g). The rule is analogous to the rule against virud- 
dha sambandha under the sastras. The enunciation of such relationship takes 
the form of categories, whereas under the Special Marriage Act, 1954, it consists 
of an enumeration of individuals. Analysis and comparison reveal that in sub- 
stance the persons prohibited are the same under both the Acts except in some 
eases. While the Hindu Marriage Act makes every lineal ascendant or descend- 
ant of a person a prohibited person, the Special Marriage Act stops with the . 
third generation exclusive of oneself either in the ascending or in the descending 
line. Again while the Special Marriage Act does not prohibit marriage with 
the widow of a collateral, such as the widow of a brother, the Hindu Marriage 
Act prohibits such alliances by express mention. Curiously enough though. 
marriage with a brother’s widow is not allowed there is no corresponding bar of 
marriage of a woman with the husband of her deceased sister. 


The provision for judicial separation as a matrimonial relief is a new fea- 
ture. Before the Act, a wife was permitted to sue for separate residence and 
manitenance for the reasons specified in the Hindu Married Women’s Right to 
Separate Residence and Maintenace Act of 1946. Hiven earlier under the gene- 
ral Hindu law a wife could resist a suit for restitution of conjugal rights for; 
similar reasons and where she was not maintained by the husband without justi- 
fication she could enforce her right to maintenance by suit. The Act makes 
the relief of judicial separation equally available to both the spouses. The 
husband also may sue for the relief. The Act has added more grounds for the 
grant of the relief than were available in the case of a claim for separate resi- 
dence and maintennce earlier, such as adultery. Another novel feature in rel 
gard to matrimonial relief is the provision for the grant of maintenance pendente 
lite, and permanent maintenance and alimony when decreeing matrimonial re- 
lief, to the husband by the wife in appropriate cases. In so far as sections 24 
and 25 place the wife in the same position as the husband in the matter ef such 
liability to provide maintenance the provision constitutes a new feature. It is 
true that the sagtras had permitted the husband to have recourse to the stridhane 
of the wife during a time of distress but that was a strictly circumscribed right 


I. (1955) 1 M.L.J. 120. : 
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by way of provision for an emergency and carried with it the obligation to repay 
subsequently . 


The Act contains a number of provisions relating to the effect of unsound- 
ness of mind of a party to the marriage. Unless sorted out they are apt to 
puzzle. Under section 12, a marriage is liable to be avoided on the ground of 
either party having been a lunatic or idiot at the time of the marriage. The 
right arises by virtue of the requirement imposed in section 5 that neither party 
should be a lunatic or idiot at the time of the marriage. It seems to be clear 
that the provision is no more than a reproduction of the earlier law which had 
held that the validity of the marriage of a lunatic depended on the degree of 
lunacy at the time of the marriage, whether it was such as to preclude an under- 
standing of the nature of the transaction, Moujs Lal v. Chandrabatt. Thad 
relevant time is the time of the marriage and the fact that the lunacy or idiocy 
may later on be cured can have no significance. What is needed is the free con- 
sent of the parties and where the infirmity precludes consent being free, the 
marriage becomes voidable. Cases may, however, occur where the party may 
be of sound mind at the time of marriage but may become unsound in mind subse- 
quently. Under section 10 judicial separation can be had in such cases if the 
respondent had been continuously of unsound mind for a period of not less than 
two years immediately before the petition. Under section 13 (1) (sii) if a 
spouse had been continuously of unsound mind for a period of not less than three 
years before the petition it would afford cause for the dissolution of the marriage. 
Dissolution can also be had where after obtaining a decree for judicial separation 
on the ground of unsoundness of mind of the other spouse the parties had not 
resumed cohabitation for two years thereafter. In the result either decree for 
judicial separation by reason of unsoundness of mind for not less than two years 
coupled with non-resumption of cohabitation for two years thereafter or con- 
tinuous unsoundness of mind for a period of not less than three years before the 
' petition will suffice for obtaining dissolution of the marriage. 


One of the grounds on which dissolution of a marriage can be sought is re- 
nunciation of the world by the other spouse and entering a religious order. 
This is reminiscent of the provision in the text attributed to Parasara permitting 
remarriage to women in five specified circumstances one of which is asceticism 
of the husband. Another ground permitted by the Act for dissolution of mar- 
riage is that the other spouse had not been heard of as alive for a period of seven 
years or more. The presumption of death which in such circumstances section 
108 of the Evidence Act permits to be drawn becomes a lever for obtaining dis- 
solution of the marriage. 


The provision dealing with the legitimacy of a child begotten or conceiv 
before a decree of nullity issues is rather cumbrous. It states that a child be- 
gotten or conceived before the decree of nullity is passed who would have been 
treated as legitimate if it was a case of divorce instead of nullity shall be deemed 
legitimate but no rights will acerue to the property of any person other than 
the parents except where such rights would have been available before the pass- 
ing of the Act. In the case of divorce the status of the child conceived before 
but born after the decree is passed is controlled by section 112 of the Evidened 
Act, which provides that the fact that any person was born during the continu- 
ance of a valid marriage between his mother and any man or within two hundred 
and eighty days after its dissolution, the mother remaining unmarried shall be 
conclusive proof that he is the legitimate child of that man, unless it can be shown 
that the parties to the marriage had no access to each other at any time when he 
could have been begotten. For the ule'in section 142 to operate there must 








1. 1911) 21 M.L.J. 933 : L'R. 98 LA. 122: LL.R. 38 Cal. 700 (P.C.). 
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be a valid marriage between the mother of thé child and the man to whom the 
child is affiliated. A decree of nullity under the Hindu Marriage Act may be 
passed firstly under section 11 in the case of void marriages and secondly under 
section 12 in the case of voidable marriages. In the case of void marriages the 
requirement postulated by section 112 of the Evidence Act is not present and 
hence the child of a void marriage cannot be legitimate. It would thus seem that 
the provision as to legitimacy of the child in section 16 must be understood as 
referring to those cases only where a decree of nullity is granted on the ground 
of the marriage being voidable. 


Difference of caste is immaterial in regard to the validity of a marriage. 
The Hindu Marriages Validity Act, 1949, had enacted that no marriage between 
two Hindus shall be deemed to be invalid or ever to have been invalid by reason 
only of the fact that the parties had belonged to different castes. Identity of 
caste as a condition of a valid marriage having been abrogated by the Act of 
1949, the Hindu Marriage Act does not advert to if except to incorporate in sec- 
tion 29, the rule enacted in 1949, with reference to marriages solemnised before 
the passing of the Act. Curiously enough the Hindu Marriage Act also like 
the Act of 1949 has not made any provision postulating equality of status as 
among children born of wives or husbands belonging to different castes. Sas- 
traic law had regarded pratiloma marriages as void and in the case of anuloma 
marriages discriminatory provisions had been laid down regarding the rights 
of such mixed marriages. Under the Act of 1949 as well as under the Hindu 
Marriage Act of 1955, though the validity of mixed marriages is ensured there 
is no mention of the rights of children. It is not as if property rights have not 
at any point been touched upon by the present Act. In fact, in section 16, 
there ig provision relating to rights of a child begotten or conceived before a 
decree of nullity is passed. It is desirable that the matter is clarified. 


The Act contains provisions relating to registration of Hindu marriages. 
These are rather pitiful. If registration had been made obligatory it could bė 
understood. Equally, if there was no provision on the matter. Registration 
under the Special Marriage Act is compulsory. Under the present Act section 
8 empowers the State Government to make rules for the recording of the parti- 
culars relating to a Hindu marriage in a register called the Hindu Marriage Re- 
gister, to be maintained for the purpose. The object is to facilitate proof of 
marriages. Registration is, however, to be optional. The State Government is 
given power to provide that registration shall be compulsory for all or any classes 
of persons. All the same non-registration is not to affect the validity of a 

iage. Failure to register will at the worst entail liability to pay a fine up’ 
to Rs. 25. It looks as if the provision is only by way of a sop to those advoca- 
ting complete secularisation of marriage and proceeds out of the realisation that 
public opinion is not yet ripe for such a transformation in the concept of mar- 
riage. 


With all its weaknesses, the Act constitutes a bold social experiment. It 
ean be successful in operation only if its principles are brought home to the com- 
mon man and woman. Else it may cause considerable hardships, particularly 
to those who are away from the madding crowd and the hum and bustle of publie 
and social life. Will government and concerned agencies act betimes? 
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(Madras Act XVI of 1951) increasing the Small Cause jurisdiction 
of a Subordinate Judge beyond Rs. 1,000—À note on the validity of. 


By 


U 


M. NARAYANA RAO, B.A., B.L. Pleader, Rajahmundry. 


1. By Madras Act XVI of 1951, the State Government has increased the 
Small Cause Court jurisdiction of a Subordinate Judge from Rs. 1,000 to 
Rs. 2,000. (The Madras Civil and Village Courts (Amendment) Act XVI of 
1951). In exercise of the powers conferred by section 28 of the Madras Civil 
Courts Act ITI of 1873, the High Courts of Madras and Andhra have empowered 
all Subordinate Judges (excepting certain subordinate Courts in Madras) to try 
Small Cause suits upto the value of Rs. 2,000. The question is whether this 
extension of powers increasing the pecuniary jurisdiction, is valid. 


2. The jurisdiction of a Court of Small Causes is derived from section 15 
of the Provincial Small Causes Court Act IX of 1887 (a Central Act). Section 
15 (2) of the said Act fixes the upper limit of small cause jurisdiction at 
Rs. 500; and by sub-section (3), the State. Governments are empowered to 
increase jurisdictional value upto Rs. 1,000 by passing an order. It was so 
increased by Act XVIII of 1926 in Madras. It follows that unless the Central 
Government amends section 15 (8) of the Central Act IX of 1887 empowering 
the State Governments to further increase the upper limit to Rs. 2,000, the State 
Governments have no power to further increase it beyond Rs. 1,000. The 
Amending Act XVI of 1951 seems to be beyond the powers conferred under 
section 15 (8) of the Privincial Small Causes Court Act IX of 1887. 


8. Thus a conflict has arisen between the Central Act IX of 1887 and the 
State Act ITI of 1873 on account of the Amending Act (Madras) XVI of 1951. 
The question therefore that arises is: ‘‘Is the Madras Civil and Village Courts 
(Amendment) Act XVI of 1951, validly enacted, or is it ultra vires of the 
powers of the State Legislature ?’’ 


4. This is an important question; and unless ites settled and the conflict 
and doubts are resolved, it results in waste of public money and time and much 
uncertainty about jurisdiction. 


5. Article 246, clause (3) of the Constitution Act of India, which came 
into force in January, 1950, gives power to Part A and B States to legislate in 
respect of items of Entries in List No. II to 7th Schedule (State List). Entry 
65 of that List empowers the State Government to pass laws in regard to the 
Entries in List No. Il-and Entry No. 3 is- the relevant entry which deals with| 
adminigtration of justice, constitution and organisation of all Courts, ete. 
Mr. A. 8. Kuppuswamy, Advoeate, in his Note published at page 26 of the 
Mapras Law JOURNAL, dated 11th August, 1955, seems to think that the above 
provisions of¢the Constitution Act furnish tthe complete answer to the question 
and opines that the amendment by the State Legislature to section 28 of Madras 

-~ Act IE of 1878 is valid and intra vires of the powers of the State Legislature. 
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6. The real question to consider is, whether the State Legislature has got 
the power to make the Amending Act so as to enhance small cause jurisdiction 
of a Subordinate Judge from Rs. 1,000 to Rs. 2,000 in the face of section 15, 
clause (3) of the Central Act IX of 1887% In other words can the State 
Legislature arrogate to itself more power than what was given to it by the Central 
law? The conflict and repugnancy between the State law and Central enact- 
ment is apparent. Can the State law prevail against the Central law? The 
reference made to section 246, clause (3), Entry 65 of the List No. II of the 
7th Schedule of the Constitution Act does not provide an answer, unless tt can 
be sad that the mere enactment of the said provisions in the Constitution Act 
stself, without any express provision to that effect, empowers the State Legisla- 
ture to make the law under controversy. The scope of Article 251 is confined 
to cases of Union laws made under Articles 249 and 250 only, which shall 
prevail against the law made by the Legislature of the State. Articles 254 is 
confined only to repugnancy between the State and Union laws within the con- 
current field. The State law is void to the extent of its repugnancy (but sub- 
ject to the provisions of clause 2 to that article) when it conflicts with the law 
made by the Parliament or to any provisions of an existing law with respect to 
one of the matter enumerated in the Concurrent list. Obviously, neither Arti- 
cle 251 nor 254 helps to answer the question. 


7. Mr. 8. Vaidyanathan, Advocate, Madras in his short note published 
in the Mapras Law Journan, dated 25th August, 1955, supports the view taken 
by Mr. A. S. Kuppuswamy, Advocate, on three grounds, viz. :— 


(+) Reliance is placed on the words ‘‘subject to the provisions of any enact- 
ment for the time being in foree’’ occurring in section 15 of the Provincial Small 
Cause Courts Act and it is suggested that the Madras Act XVI of 1951 is such an 


enactment and therefore the same prevails against the provisions of the Central 
Act. The words ‘‘subject to any enactment, ete., mean only any enactment of 


the Central Legislature in force at the time of passing of Act LX of 1887 and not 
any enactment of any other legislaure that may be passed subsequently. Again 
that clause relates to the category (¢6.g., a suit for damages for infringement of 
copyright) of a suit than*to value of the suit. 


(w) Article 254 is cited. I have already referred to that article. It pro- 
vides for a case of conflicting enactments in regard to matters falling in the 
Concurrent List. It is said that the Article 254 is silent on the matter and there- 
fore it is suggested that the silence lends support. One fails to understand this. 
On the other hand it may point the other way. 


(iii) Maxwell on “Interpretation of Statutes” and the Latin maxim are quot- 
ed and it is said that a later Act may be taken as repealing an earlier Act. Thig 
may be so if both the later and earlier laws are passed by the same legislative 
authority. Such an interpretation is not possible in a case where a State law 
conflicts with the Union Taw. If thaf is so the question as to confliet of laws does 
not arise at all. The repeal of any Union or Central law can be achieved by a 
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THE SECOND FIVE-YEAR PLAN AND NATIONALISATION 
By 
C. S. Supramanta Aryan, Apvocats, MADRAS. 


Before embarking on a discussion of the constitutional aspects of Nationali- 
sation and the incidental right of States to trade and enter into commercial 
transactions including contracts, purchases and dispositions of property, it might 
be proper to consider for a while the relevaney of the question of Nationalisation 
to the proposed Second Five-Year Plan, which is intended to further India’s 
progress towards the Welfare State. 


As we'all.kmow the Draft Plan Frame of the Second Five-Year Plan prepared 
by Prof. P. C. Mahalanobis has already been submitted to the National Develop- 
ment Council and published with a view to eliciting public opinion. In para. 
17 (2) of Page 6 of the Plan Frame he mentions thus: ‘‘The publie sector must 
be expanded rapidly and relatively faster than the private sector for steady 
advance towards a Socialistic Pattern of Economy. In order to make available 
large capital resources for investment and National Development, and to facilit- 
ate the implementation of the Plan, Government will be prepared to enter into 
Such activities as Banking, Insurance, Foreign trade or Internal trade in 
selected commodities.” Para. 17 (8): ‘‘Government would also promote 
enterprises in partnership with the Private Sector so that, although Government 
would hold a controlling share, initiative can be left to private management 
subject to policy decisions by Government.’ 


Suffice it to say that the above advocated principle of Nationalisation and, 
Government control is in line with the policy of the five well-known Welfare 
States, New Zealand, Australia, Norway, Sweden and England. 


In New Zealand, as early as 1935, the Labour Government had control of all 
Railways, Telephone, Telegraph and Radio services, nearly 7 |8th of the State’s 
Timber and Coal services were under Government control, and the State con- 
trolled and managed Life Insurance, Fire Insurance and Public Trust Offices 
and purchased all the Reserve Bank shares by an Act of 1946 as well as the shares 
in the Bank of New Zealand. 


In Sweden the Government owned the Telephone and Telegraph Systems, 
important Railroads, 1/5th of the forest timber, and managed The Central Bank, 
The Radio, The Tobacco and Liquor Manufacture. It held a major share 
im the Iron Ore Companies and held majom shares in Iron Ore mines and Arma- 
ment Industry. ° 


England nationalised The Bank of England in 1945 besides rationalising 
kelected Industries like Railways, Coal, Iron, Electricity, Iron Ore, ete. ` 
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The Australian Government started the Commonwealth Bank in 1912 and 
the Act of 1945 further empowered the State to establish branches in various 
parts of the country and controlled the Credit Policy of the country. An Indus- 
trial Finance Department helped the Government in controlling financial policies 
and the Government passed several pieces of legislation for the enlargement of 
control over public activities, Natural Resources, and Basic Industries. Australia 
nationalised its Inter-State Airlines in 1945. 


Norway has assumed control and management of various. Basic Indus- 
tries in 1946 like Iron and Electricity and took over huge plants, producing steel, 
aluminium, electro-chemicals, agricultural machinery, ete. 

Our Indian National Government has also set before itself the goal of The 
Welfare State and a Socialist Pattern of Society as contained in the Resolution 
of the Avadi Session of the Indian National Congress in January, 1955. It 
has already nationalised the Railways, The Reserve Bank and the Imperial. Bank 
and the Airways and is intending to nationalise many more Industries of magni- 
tude either by acquisition or by starting new industries. 


It is in this context that one has to consider how far the principle of Nation- 
alisation with its incidental right of: the State to trade and enter into commercial 
transactions, which is adumbrated in the Plan Frame submitted by Prof. 
Mahalanobis and Avadi Congress Resolution, is compatible with the provisions of 
the Indian Constitution. - 

I had occasion to consider this question at page 59 of my book “Planning 
the Indian Welfare State” and I had mentioned that the right to ownership. of 
properties by the State and the right to contract under Article 298 of the Indian 
Constitution carry with it the concomitant right to trade or do business. The 
above view was in line with the observations of the Full Bench in Mot#al v. 
The Government of the State of Uttar Pradesh’, to the effect that the mght to 
Trade by instituting a Bus Service was incidental to the exercise of Executive 
Power of the States and that no specifie legislative authority was necessary for 
the purpose of starting the Bus Service and that the Right to carry on a Trade 
by the State was one of the incidents of the ownership of property by the States. 

In a recent case Rai Saheb Ram Jawaya Kapur and others v. The State of 
Punjab*, the Constitution Bench of the Supreme Court of India laid down that 
a modern State is certainly expected to engage in all activities necessary for the 
promotion of the Social and Economie Welfare of the Community, and that so, 
long as the Trade activities of the State are carried on in pursuance of the policy 
which the Executive Government has formulated with the tacit support of the 
majority in the Legislature, no objection on the score oftheir not being sanction- 
ed by specifie legislative provisions can possibly be raised, but that specific legis- 
lation may indeed be necessary if Government assume certain powers in excess 
of what they possess under ordinary law in order to carry on the particular 
Trade and or Business, 4.¢., in cases where it is necessary to encroach on private 
rights in order that the Government may carry on their business. The Con- 


stitution Bench therefore held that the Government of The Punjab were within 


their rights in nationalising the issue of Text Books for Schools in the State as . 


there was no fundamental right for the citizen of the Punjab in a matter which. 
is entirely at the discretion of the Government. 7 

This decision of the Supreme Court of India is in aecord with the declared 
policy in countries like Great Britain, The Dominions and other Socialist States. 
The Supreme Court of the United States in New York v. United States*. has ‘ 
clearly recognised that Government enterprise is no less a legitimate function of 
the Government than other functions fraditjonally regarded ‘as Governmental. 
eet NN RT CT nner 


1, LL.R. r951 All. 269. 59: 1955 An.W.R. (S.C.) 313. 
a. 1955 S.C.J. 504: (1955) 2 M.L.J. (8.C.) 3. (1946) 326 U.S. 572. 
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The decision in Adtorney-General v. Fulham Corp, where the statutory power 
of a Borough Council to establish a Wash-House for the People was held to ex- 
clude the establishment of a Municipal Laundry, cannot now be regarded as 
correct state of the present law. 


As remarked by Friedman in his Book “Legal Theory”, page 347: “Thus 
with the emergence of the State as a social service instrument, the trend of the 
law hag been to avoid, reduce, or discard the doctrine of sovereign immunity”’ 
for the liabilities like taxations, etc. arising out of the State’s right to trade. 
In British Jurisprudence, the immunities and privileges of Government and 
Public Authorities in the matter of Contract, Tort, and Property transactions 
have been greatly reduced. The independently constituted Public Corporations 
such as The British Transport Commissions have been saddled with full legal 
responsibility as decided in Tamlin v. Hannaford? 


As Friedman says at page 346 in the same book: ‘‘It is now recognised as 
legitimate that Government may itself conduct economic enterprises of all kinds, 
as departmental activities, or through the semi-autonomous form of Public 
Corporations. The statutory constitution, in Great Britain, the Dominions 
and many other countries, of a great variety of public enterprises, is evidence 
of this agreed legislative policy.” 


The Supreme Court of America considered the constitutionality of creating 
an Industrial Commission of North Dakota and three distinct State enterprises 
under its control, firstly the North Dakota Mill and Elevator Association which had 
for its. purpose the Management, the Manufacture and Marketing of Farm pro- 
ducts, secondly the Home Building Association which was created to provide 
houses at a fixed price, and thirdly The Bank of North Dakota with a large re- 
serve fund of One Crore Dollars to provide funds to replace money laid out on 
certain loans to be financed by the issue of Bonds. The Supreme Court of the 
United States in the case of Greens v. Frazier’, declared all these acts as Con- 
stitutional. The same principle was applied’ also in the case of Standard Od 
Co. v. City of Lincolnt, and in Jones v. City of Portland’ .* 


On the above considerations we should have no hesitation in recommending 
the principle of nationalisation as adumbrated by Prof. Mahalanobis in his Draft 
Plan Frame of India’s Second Five-Year Plan, to the people of our country. 





e 1 LR. (1921) 1 Ch. 5. eon” (245 U.S. 217) (Vide “ Planning 
a, L.R. fe K.B. Be The In Welfare State ” by C. 5. Subramania 
3- ee a 253 U.S. 233. Iyer, p- Tee 
4. (1927) 275 U.S. 504. i 
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ENHANCEMENT OF SMALL CAUSE JURISDICTION OF 
SUBORDINATE JUDGES UP TO R&S. 2,000. 


I have read the notes on this point by Messrs. T. R. Ramanatha Iyer, A. S. 
Kuppuswami and S. Vaidyanathan, Advocates, at pages 20, 26 and 27 of (1955) 
2 M.L.J., and, to my mind there does not appear to be any conflict between the 
Provincial and Central Acts. The controversy seems to be due to a misunder- 
standing of the provisions thereof. 


Section 15 of the Provincial Small Cause Courts Act (Central Act, IX of 
1887) speaks of a Court of Small Causes, ¢.e., a Court established under section 4 
of that Act. For example, in cases where an official receiver is invested with the 
jurisdiction as a small cause judge, his Court and the District Munsif’s Court 
(in exercise of small cause jurisdiction) to which he is attached constitute a 
Court of Small Causes which comes within section 15 of the Central Act (IX 
of 1887) and it cannot in any event, have pecuniary jurisdiction of over 
Rs. 1,000. 


But, can a Court of a Subordinate Judge or a District Munsiff deriving his 
small cause jurisdiction under section 28 of the Madras Civil Courts Act (Madras 
Act ITI of 1873) be called a Court of Small Causes? Obviously not. The 
section says: ‘The High Court may........ invest any District or Subordinate 
Judge with jurisdiction of-——(not ‘as’)—a judge of a Court of Small Causes’’, 
and this section is independent of section 15 of Act IX of 1887. Turning to 
section 32 of Act IX of 1887 we see that so much of Chapters ITI and IV (of that 
Act) as relates to the ‘nature’ of the suit cognizable by Courts of Small Causes 
ey era E appltes to Courts invested by or under any enactment for the 
time being in force with the jurisdiction of the Court of Small Causes. Here, 
the word ‘nature’, has reference to clause (1) of section 15 and the 2nd Schedule 
and the enactment ‘for the time being in force’ gives the Court the jurisdiction 
(territorial and pecuniary) and for the District and Subordinate Judges and the 
District Munsiffs the enactment is the Civil Courts Act. The limitations regard- 
ing the pecuniary inrisdiction placed on account of small causes are not appli- 
cable to Courts established under the Civil Courts Act. This view is suvvorted 
by the fact that all District Munsiffs were not exercising pecuniary Small Cause 
jurisdiction up to Rs. 500 before the Madras Act (XVI of 1951) came into force, 
in spite of section 15 (2) of Act (IX of 1887). The notifications made under 
section 28 of the Civil Courts Act by the composite State of Madras as also the 
notifications issued by the States of Andhra and Madras and their respective 
High Courts in pursuance of Madras Act (XVI of 1951) are in consonance with 
this view. A 

If, therefore, we remember that a Court of Small Causes is something dis- 
tinct from a Court invested with the jurisdiction of a Court of Small Causes, then, 
there can be no doubt that the States Governments can invest the latter Court 
with such pecuniary small cause jurisdiction as it may deem. fit, under section 
28 of the Civil Courts Act without reference to section 15 (3) of the Provincial 
Small Cause Courts Act. 

There is, therefore, no conflict or repugnancy between the Central Act (TX 
of 1887) and the Madras Act (III of 1873) as amended by Madras Act (XVI of 
1951) and the consequential notifications. The reference to the Constitution 
of India, or to Maxwell on the ‘‘Interpretation of Statutes’’ or to Broom’s ‘‘ Legal 
Maxims,” is, in my opinion, not only unnecessary but also irrelevant. 


M. KRISHNAMACHARI. 
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RECRUITMENT TO THE JUDICIARY 
BY 


R. S. SRINIVASACHARYA, M.A., B.L., Advocate, Madras. 


The work before the Setalvad Commission has been broadly outlined in these 
columns earlier (ante pages 29 to 32.) It was stated then that more submissions 
could ‘be made as and when a questionnaire was issued. Two of the subjects 
specifically mentioned in Law Minister Biswas’s speech, as before the Commission, 
could, however, be dealt with even now: “Recruitment to the Judicial Service” 
and “Legal Education”. This article deals with the first of these two. 


i : 
INTRODUCTION. 


The subject under notice is as important as it is interesting and, in competent 
hands, can be well dealt with in a full volume. In these columns, however, a 
‘brief outline alone is possible. The profession will remember ‘that, a few years 
back, a Joint Memorandum was submitted to the Union Government by the Chief 
Justice of India and the Chief Justices of seven High Courts. That document 
has never been released to the public, but, it has been said that it related, inter 
alia, to the very question under notice in this article. It can also be recalled that 
Dr. Katju, when he was Home Minister, had to tell Parliament that great care 
was, being taken in the recruitment of Judges to the Supreme Court and to the 
High Courts. l D | 


e GENERAL OBSERVATIONS. 


z The Legislature, the Executive and the Judiciary are three vital component 
-parts of the mechanism of any modern State. Smooth working of these vital 
organs of Government requires that a perfect equipoise should be constant- 
ly maintained among them: a slight‘tilt of this balance would lead to undesirable 
‘repercussions. And among these three, competent opinion has always considered 
the Judiciary as “Prinus inter pares”. To play its part fully, the Judiciary must 
be manned by competent personne] and also men of, integrity. And, its members 
‘should be allowed to function in an entirely independent atmosphere and without 
fear or favour® These-principles which are of general application are recognised 
in all modern States. However, one has to note with some alarm a growing 
tendency to interfere in various ways with the free functioning of the Judiciary. 
Such interference takes various forms, (i) interference in individual matters, as 
Dr. Malan’ of South Africa unsuccessfully attempted to do with Cent-Livers, C.J., 
with a request to stay pronouncement of judgment in an important matter between 
the Government and the citizen, (ii) attempt to create an overriding “Judicial 
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Body” even superior to the Supreme Court, as was done, agatn in South Africa 
by Prime Minister Malan with his new concept of a “High Court of Parliament”, 

(iii) an attempt to “swamp” the Court as was threatened by President Roosevelt 
when he found the Supreme Court of the United States of America an inconvenient 
obstacle to the Government’s “New Deal”. policies, (#v) sudden dismissal of Judges, 
as was done in Soviet Russia in 1954, shortly after the demotion of Prime: Minister 
Malenkov, when seven Judges of the Supreme Court were suddenly relieved of 
their duties and substituted by eleven, and (v) slicing of the normal domain of 
Courts, as has been done in free India by the Fourth Amendment of the Consti- 
tution, It has to be observed that Regulations and Rules regarding recruitment to 
the Judicial Service would be of little use if interference is made by the Execu- 
tive Government with the working of the Judiciary, whatever form such inter- 
ference may take. 


A BRIEF RETROSPECT. 


In ancient times, the King was also the Judge, as he was also, the Commander- 
in-Chief. It was only far later that the concept of a separate body of Judges 
came to be evolved. In England, one hears of such a body of Judges from the 
12th century onwards. Judges were entirely the protege of the King. In the 
16th and 17th centuries one finds Judges actually fighting the King. It was not 
till the 19th century that a regular hierarchy .of Judges came into being in England. 
British India closely followed the English model in the establishment of a judiciaf ` 
set-up with important variations to be noticed below. 


THE ANGLO-INDIAN PRACTICE. 


However interesting this subject might be, it is not possible nor necessary 
in these columns to go back beyond the Government of India Act, 1935 (26 Geo. 
V, Ch. 2), on which free India’s Constitution, in respects of the judicial: system, 
is entirely based. It is enough to refer to five sections of the 1935 Act, sections 
200, 220, and 254 to 256, inclusive. As stated, they provide the pattern for free 
India’s judicial system and provide for a graded hierarchy with different prescrip- 
tions for recruitment to the four main judicial offices, the Federal Court, the High 
Court, District Judges, “the subordinate Civil Judicial Service” and also “the 
subordinate Criminal Magistracy”. 


THE PRESENT Position. 


The Indian Constitution, following the 1935 Act, ‘provides for a graded judicial 
hierarchy and prescribes also for different methods of recruitment in respect of. 
each cadre. Here again, it is unnecessary to do more than refer the learned pro- 
fession to Chapters IV and V of Parts V and VI respectively and, in particular, 
to Articles 124, 127, 214, 217 and to the fasciculus of Articles grouped. under the 
heading “Subordinate Courts”. (Articles 233-237 inclusive. ) 


DoMINANT FEATURES. 


Certain dominant. features of the present methods of recruitment for all levels. 
may now be mentioned: (+) The executive Government virtually makes alf 
judicial appointments at all levels. Though, the Constitution declares that the 
appointing authority is the President in the case of the Judges af the Supreme 
Court and that of the High Court and the Governor of the ‘State fills a similar 
position in respect of the manning of “Subordinate Courts”, the true position 
would appear to be that in both cases, it is virtually the executive Government that 
really approves of the selection. The President and the Governor are both, under 
the Constitution, mere Constitutional Heads end, it would seem, have neither an 
independent nor, much less, an overriding control over the selection. (#) There 
is a regular hterarchy of Judges, of a larger nurhber of categories than under the 
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English practice. 4) Promotion from oné cadre to the next'.superior one is 
the normal method of recruitment to, all but the lowest category, but such promotion 
gets restricted when recruitment is made to the High Court and to the Supreme 
Court. (iv) A certain amount of consultation is required at all levels. Thus, 
when the President appoints puisne Judges of the Supreme Court, he is required 

„to consult the Chief Justice of India and such other Judges of the Supreme 
Court and of the High Courts, as he “deems necessary.” Similarly, when he makes 
an appointment of a puisne Judge of a High Court he is expected to consult the 
Chief Justice of India, the Governor of the State concerned and the Chief Justice 
of that State High Court. Likewise, the High Court “recommends” persons for 
appointment as District Judges and the Governor .is expected to consider such re- 
commendations. Lastly, in the case of still inferior Civil Judicial posts, the State 
Public Services Commission makes out a list from out of which the Governor 
selects. But these lists themselves are made out under rules framed by the 
Governor in consultation with the relevant High Court and the Services Commis- 
sion. (v) But, such consultation, it is apprehended, is purely advisory and not 
compulsory. 


A FEW CARDINAL PRINCIPLES. 


It is submitted that certain fundamental principles ought to be borne in mind 
if a truly competent and independent judiciary is to be recruited. (1) The 
executive Government should not have any voice in the selection of judicial per- 
sonnel at any level. (2) Formal appointment alone should vest in the President 
who must be required to accept persons recommended, unless such persons are 
objectionable on any ground. (3) Merit must be the only consideration govern- 
ing recruitment at any level and every other consideration must be rigorously ex- 
cluded. (4) Judicial service, except at the village panchayat or honorary magis- 
tracy level, must be of an All-India character. (5) The existing graded hierarchy 
has worked well both under Anglo-Indian auspices and to-day as well and there 
seems to be no reason for altering or modifying such arrangement. (6) Different 
considerations would appear to apply to recruitment to the High Court and to the 
Supreme Court. This would appear to require a separate treatment, but the fore- 
going six points in this paragraph can be amplified in a single paragraph which. 

ollows. l 


Interference by the executive Government at any stage with the judiċial 
machinery must be deprecated, and, most certainly, at the stage of recruitment. 
Such interference would necessarily affect the independence of the Judiciary. 
Entry. to judicial service must be based on`the results of competitive examina- 
tions for any office below the level of the High Court and it is somewhat surprising 
that no suggestion for such a method of recruitment has been seriously made from. 
any responsible quarter. There seems to be no reason why an All-India Judicial 
Cadre could not be set up on the model of the 1.A.S., and why competitive exami- 
nations could not be held under rules prescribing adequate standards. Article 312° 
(1) of the Constitution enables the formation of the suggested type of Judicial’ 
Service. If this suggestion were to be adopted, certain advantages may be ex- 
pected, (i) the elimination of the influence of the executive Government (ii) the 
creation of a new service of an All-India character in one of the most important 
sectors of public activity and (itt) a very satisfactory method of recruiting compe- 
tent personnel upto and inclusive of the rank of District Judges. ° 


THE SUPREME COURT AND THE HicH Court. 


, Totally different considerations wéuld appear to apply to the cast of recruit- 
ment to these two Courts. Fresh blood and fresh talent would appear to be neces- 
sary in these two exalted atmospheres. While a certain percentage may be 
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reserved for District Judges and Judges of the High Court in.the High Court and 
the Supreme Court respectively a much larger percentage would appear to be 
necessary to be reserved for direct recruitment from the Bar and the selecting 
authority should be the Chief Justice of the Court concerned. He can be natu- 
rally expected to assess the relative merits of suitable personnel and to recommend 
appropriate names to the President whenever the occasion arises. The President, 
must be expected, except for the gravest of reasons to be recorded in writing, to 
accept the recommendation of the Chief Justice of India so far as the Supreme 
Court is concerned and of the Chief Justice of a High Court where his recommenda- 
tion is endorsed by the Chief Justice of India as well. If such endorsement is not 
available, the President would have to request the Chief Justice of the High Court 
to make another recommendation for acceptance. The office of the Chief Justice 
of India is as exalted as that of the Lord Chancellor of England and there is 
every reason for accepting implicitly the recommendations of this high judicial 
personage. 


JUDICIAL AUTONOMY. 


Whatever may have been the reasons that might have prompted the authors of 
the Government of India Act to vest the executive Government with powers of 
appointment and, in the case of District Judges, the right to “post and promotion” 
as well, it seems to be necessary to-day to adopt a different rule. Under the 1935 
Act, Members of the Indian Civil Service were eligible for appointment to the 
High Court Bench, though not to the Federal Court (section 220). Free India has 
tejected members of the Administrative Service from the judicial machinery and 
one hopes that rejection will be maintained permanently. . Even under the present 
Constitution, the High Court has no jurisdiction over the appointment, or the post- 
ing or promotion of: District Judges and in the case of the Judicial Offices below 
that of a District Judge, the High Court gets control only after those offices are 
filled up. There appears to be no reason for preserving the relics of foreign and 
bureaucratic administration and for denying to the highest Court in a State its 
legitimate powers, namely, control over all ranks of judicial officers including 
District Judges. 


THE PLACE OF THE BAR. 


It would have been observed that no mention of the Bar has been made with 
reference to the recruitment to thé judiciary at any level. It is submitted that the 
omission is deliberate. The Indian Bar, though it has earned great and deserved 
appreciation from all quarters, must wait for some more time before it could be 
entrusted with the authority to recruit judicial personnel. The English Bar, with 
its longer traditions, has not got this power and there seems to be little reason for 
applying a different yard-stick to the Indian Bar. 


CoNCLUSION. 


' The submissions made in the foregoing paragraphs do not certainly represent 
the last word on the subject and the writer, duly conscious of that fact, has only 
presented the above tentative suggestions for consideration by the learned profes- 
sion. It has to be added ‘finally that if the suggestions put forward are accepted, 
an Amendment of the Constitution itself would become necessary. That, of 
course, can be had whenever necessary. 
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LEGAL EDUCATION. 
By 
R. S. SRINTIVASACHARYA, M.A., B.L., Advocate, Madras. 


“Legal education is the second subject referred to earlier (ante pages 
29 to 32) as one that could be dealt with even before a questionnaire is issued 
by the Law Commission. This subject also is a vast one and one feels a certain 
sense of cramp when dealing with it in these columns, because of the ines- 
capable pressure for space. A brief outline is, therefore the only possible 
method of dealing with the subject and that is attempted below. 


Introduction. 


The term “Legal Education” is too well-known to require any definition, 
For the purpose of this Article, it may be considered under four heads, appro- 
priate to four different categories of persons:—A. For the general public, 
B. for the entrant to Legal Profession, C. Specialised Legal Education and 
D. for the clerical and administrative staff in Courts of Justice. 


One is not quite sure whether the classification above suggested was pre- 
sent to Government when it appointed the Law Commission. Ifa guess could 
be made, the second of the above heads alone was probably in contemplation. 
Having regard, however, to the comprehensive nature of the inquiry and of 
the subject under notice, it would appear to be permissible to deal with it 
in the manner suggested above. 


A—Legal Education for the General Public. 


“Ignorantia Juris Non Excusat” is a well-known maxim. Free India, like 
other countries, believes in this maxim and enforces it in its full rigour, The 
coralary seems to be plain. It is the duty of the State to acquaint its citizens, 
in such manner as is suitable, with a knowledge of at least the elements of 
the Law. Some attempt in this direction was, indeed made, b Governmenz, 
some time back, when it broadcast from the All India Radio Delhi Station a 
series of talks on “Law for the Laymen”. Madras also was represented among 
the speakers. That was Mr. V. L. Ethiraj, as well-known for his long aud 
bright career as Public Prosecutor of undivided Madras as for his multifold 
munificence, Good as these talks undoubtedly were. no one could pretend 
that these few talks could have touched more than the fringes of the problem. 
For one thing, the talks were delivered in English Language and were too 
brief, in all cases, taking under half an hour. ' 


o One would like to sfiggest in fhis connection that it is the dity of the 
Bar as much as that of Government to confer together and to devise an appro~ 
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priate machinery for imparting Legal Education, at least in an elementary 
form to the general public. 


B—Education for the Entrant to the Legal Profession. 


There are no doubt today several Law Colleges in the country func- 
uioning under different Universities, each with its own pattern for the curri- , 
culum. . It must, however, be said that the present system of imparting Legal 
Education is not really needed nor, is really helpful for the intended practice 
at the Bar. These Law Colleges generally serve more as useful sources of 
Revenue and as providing comfortable jobs for a few individuals than provide 
a necessary and indispensable course of education for the would-be-Lawyer. 
Many instances may be probably given of many distinguished Lawyers who 
naverthless had played the truant during their term in the Law Colleges. The 
study of law does not appear to require any special coaching or any tutorial 
guidance as for example, the study of other professional subjects like Medi- 
cine and Engineering. One should think that any graduate of an Univer- 
sity should be allowed, after a certain prescribed period to sit for the quali- 
fying Examination and seek to get a pass therein. Some specific suggestions 
are-made in the next succeeding paragraph. : ee 


1. Before an University graduate is allowed to sit for a Law Examina- 
tion, he must be required to satisfy some conditions :—-(a) During his gradua- 
tion, he must have taken Law as one, or the only one subject besides any 
language subject that might be otherwise prescribed. (b) A certain period 
to be prescribed must elapse after the graduation, and this, on the analogy 
of students being required to wait for some time before they are allowed to 
appear for the M.A., Degree. | 2. The syllabus for the Degree Course as 
also the syllabus for, the Law Examination should be carefully thought out 
and prescribed. 3. Pre-eminently, one should think, it is the Bar Council 
which should have the dominant if not the exclusive voice in prescribing 
the appropriate syllabus. 4. Tht number of examinations that have to be 
passed and the interspacing of these examinations must also be similarly left 
to the Bar Counc!. 5. A period of apprenticeship also should be compul- 
sorily required to be undergone in all cases: such requirement is not universal 
today in India. 6. ` If the long desired All India Bar Council comes into 
‘being, it should be naturally expected to have the authority and the credentials 
to prescribe the necessary standards. 


C—Specialised Legal Education. 


. On this head, it must be , stated with regret “that India.is somewha: 
lagging behind other modern countries, although in point of the general equip- 
ment and efficiency of its Bar and its Judiciary, it is probably one of the fore- 
most countries in the madern world., There is plently of legal talent, in the 
country: . only, it requires to be discovered, tapped and encouraged. If only 
some attention could be devoted to the subject, India could very soon boast of 
having an institution of the type of the Harvard Law School and Journals 
of the standing and reputation of the Law Quarterly Review or the Cambridge 
Law Journal. The Madras Law Journal has indeed a great tradition but 
its attention is split between its two sections, the Reports and the Journal 
section and, under a long standing practice, greater attention has been 
all along devoted to the former section. No doubt the Journal Section and, 
therein, the editorial notices are in no way inferior in standard to those in 
Western Journals, but one would like to see the day when India would have 
its Law Journals extlusively devoted to theoretic and abstract study of Law 
and, the formulation of Legal principles. The same remarks apply. in more 
or less degree to the Calcutta Weekly Notes, 


A 
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Reference, must, in this connection, be made to the famous Tagore Law 
lectures some of which, in fact, many of it are legal master-pieces. It would 
be difficult to -find material in other countries as brilliant as U. N. Mitra's 
lectures on Limitation and Dr. Rash Behari Gose on the Law of Transfer. 


If a suggestion could be made, a. Journal of the tradition and resources 
of the Madras Law Journal may be well expected to sponsor the establish- 
ment of an institution of the type indicated. In that case, if is entitled to 
call upon the Government to take its own share of the necessary financial 
burden. An All India Institution is a desideratum and Madras, with its rich 
legal traditions, may be appropriately suggested as a proper venue for such 
an institution. 


It has to be added finally on this subject that in order to ensure the 
achievement of such an ideal, the necessary climate requires to be created 
from the lowest levels. In the Madras State today, even children are re- 
quired to take as one of their subjects, “Civics”, which relates to the struc- 
ture of the Governmental and Local administration. It would be a great 
thing if the subject. of Law were to be prescribed in an elementary form 
in the school classes at an appropriate stage and to be prescribed as one 
of the optional subjects for the Secondary School Leaving Certificate 
Examination and also for the Pre-University Course shortly proposed to be 
introduced for the Madras University as well. It would also be desirable 
ko prescribe.a rule that no one could enter the legal Profession unless he 
had studied Law as a subject from his school days onwards. It would be 
equally necessary to prescribe that no one could be admitted into the cleri- 
cal or alministrative service of Law Courts unless he had taken the subjtct 
of Law at least upto the Pre-University level. A rule of the type of the 
first one suggested would ensure that no one drifts into the legal profession 
or drifts out of it as is unfortunately too often the case today. The creation 
of such a climate on some such lines as suggested above would help provide 
the material out of which the future Masters of Law and legal experts of 
the country could naurally evolve. 


D—Administrative staff in Law Courts. 


It is notorious fact today, that most of the clerical and administrative 
staff of the Law Courts have had nothing to do with the study of Law in 
any form befdre entering on their duties. Only those who.have had experi- 
ence of Law Courts could appreciate the numerous difficulties which arise 
from this regrettable state of affairs. If the suggestions mentioned in the 
preceding paragraph were to be accepted and implemented, the Courts may 
rely on a competent staff to carry out the assignments intelligentiy and 
expeditiously. 


Conciusion, 


The views breifly formulated above may appear, to some minds, to be 
temerarious and even iconoclastic. Unconventional they probably are, but, 
there appears to be little reason for being apologetic and much less, repen- 
tent. It is for the learned profession to consider them. 
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VALIDITY OF MADRAS ACT XVI OF 1951. 


INCREASING SMALL CAUSE, JURISDICTION OF SUBORDINATE 
JUDGES BEYOND RS. 1000. 


BY 
K. V. VENKATASESHADRI, M.A., B.L., Advocate, CUDDALORE, N.T. 


The Artickesso far published in the Law Journal on the above subject have 
overlooked Article 372 of the Constitution read with Article 246 (3). Article 372 
furnishes a complete answer to Mr. Narayana Rao’s question. Under Article 
372, “the law in force before the commencement of the Constitution” (which will 
include the Central Act IX of 1887), shall continue in force unti altered or repeal- 
ed or amended by a competent legislature or other competent authority. Under 
Article 246 (3), the legislature of a Part A or Part B State has exclusive power 
to make laws for any such State with respect to any of the matters enumerated in 
the State List. So, the combined effect of these two Articles is that the Central 
Act stands automatically amended so’ far as Madras State is concerned, by Madras 
Act and there is no question of the Madras Act being wira vires. And so, there 
is no néed to invoke either Article 254 by analogy or the Latin Maxim. The 
Latin Maxim can be of no avail, if the State had no power to interfere with the 
earlier Central Act. : 


' -It has been assumed by me as well as in all the discussion so far, by others 
that the trial of a case as a Small Cause suit comes under the head “Administration 
of Justice or Constitution and organisation of Courts” (Entry 3 in the State List). 
_ Article 65 is not of any importance, as it only says (omitting words which are not 
relevant for our present purpose) “jurisdiction and powers of Courts with res- 
pect to any of the matters in this List.” If the subject does not come under this 
entry, it may not come under any other specific head in any of the lists, with the 
result that it will come under the residuary Entry No. 97 in the Union List, “Any 
other matter not enumerated in List II or List III” and the State Legislature will 
have no power over the subject. The words “Administration of Justice” are, 
however, wide enough to cover the subject of power of a Court to try a case as a 
small cause suit and so Act XVI of 1951 seems to be quite within the competence 
of the State Legislature. If it is a concurrent subject, as the President’s assent 
does not.appear to have been taken, Article 254 cannot be invoked. 


+. 


» 
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° BOOK REVIEWS. 


Spectal Marriage Act (XLIII of 1954) by V. S. Kulkarni, Advocate, 
Bombay. Published by Law Book House, Laxmi Road, Poona 2. Price Rs. 6. 
(1955). 


One of the more important legislations undertaken by our Government in 
the field of social reform is the new Special Marriage Act, 1954. A special 
Marriage Act of 1872 has been in existence in our country with a limited applica- 
tion. The present Act is on the same lines generally with certain marked differ- 
ences in its applicability and operation. Permissive laws that regulate the. per- 
sonal relationship of parties have to depend on popular support for its success. 


Judged by by this test of public popularity it is highly debateable how far and 
how long the present Act will be a live wire in our society. Even during the 
passage of the measure in the Parliament opinions were sharply divided. The 
wisdom of placing such legislations on the statute book was doubted. Whether 
our social ways and customs and set up in general would benefit by such legislation 
was questioned. " 


It was said that the legislation was being forced by a few upon an unwilling 
majority and it had the effect of disturbing the traditional concepts of our religion. 
That the measure is highly controversial and is fraught with grave risks needs no 
emphasis. While the intention of the legislature may be good, the potentialities 
of mischief of the weapon given by the law cannot be underestimated. But the 
measure has come to be and the public should know its implications. 


The Author of this small commentary on the provisions of this enactment is 
known to the legal profession by a number of his prior publications. His present 
book will be welcome as a timely publication on a topical subject. 


Explanatory notes with pleading and practice under the sections on the basis 
of analogous law would have been more useful than the separate printing of case- 
law in the appendix. 


Recorps oF THe INTER GOVERNMENTAL Copy RIGHT CONFERENCE, Pub- 
lished by the United Nations Educational Scientific and Cultural Organisation, 19 
Avenue Kle’ber, Paris-16. Royal Soil, 415 pp. Price $3.50; Rs. 21; Fr. 1,000. 
Available at all National Distributors of Unesco Publications—Messrs Oriental 
Longmans, Ltd., 36-A, Mount Road, Madras. 


This bulky volume of 415 pages contains proceedings of about 50 countries 
that met at Geneva between the 18th August, and 6th September, 1952, at the Inter- 
Governmental Conference. India also took part in the Conference. In addition 
to containing the minutes of the proceedings the book under review contains, the 
text of the Universal Copyright Convention. Text of the three Protocols 
List of partictpients, Index of States Organisations and Personalities Advocates 
of conventions and a subject Index. Among the many institutions founded by 
the United Nations Organisation, UNESCO is one and its main object which is 
entrusted in its first Article is that of maintaining increasing and diffusing know- 
ledge “by assuring the conversation and protection of the worlds inheritance of 
books, works of art and monuments of history and science and recommentiing to 
the nations concerned the necessary International Convention.” And one of the 
methods by which this object is to be realised is that the organisation must initiate 
“methods af international cooperation calctilated to give the people of all countries 
aecess to the printed and published materials produced by any of them”. And at 
the suggestion of the Belgium Government the international problem*of copyright 
was included in the UNESCO programme. ` 


\ 
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“The actual law of nations” observes Mr. Curtis “knows*no exclusive right 
of an author to the proceeds of his book, except, that which is enforced by the 
municipal law of his own country which can operate nowhere but in its own juris- 
diction. As soon as a copy of a book is landed in any foreign country, all com- 
plaint, of its republication is, in the absence of a treaty fruitless because of no means 
of redress exist, except under the law of the authors own country. It becomes 
public property not because the justice of the case is changed by the passage across 
the sea or a boundry but because there are no means of enforcing the private right” 
(Copinger on Copyright 6th Edn. pp. 271.) 


Originally a book written by a foreigner and published abroad could not 
obtain any protection here. To remedy this defect prior to 1886 international copy 
right was regulated by treaties. The general object was to secure to the authors 
of works first published in one of the treaty States the same privileges in the 
other States as would have been enjoyed if the work had been first published there. 
In 1885, an attempt was made by several great Powers meeting in Conference to 
secure uniformity in the matter. Great Britain was a party to this conference 
which resulted in the framing of a convention known as the Berne Convention. 
Under it the contracting States were “constituted into a Union for the protec- 
tion of the rights of the authors over their literary and artistic works.” (Copinger 
pp. 272). It is in furtherance of this policy that the Imperial Copyright Act 1911 
was passed by Great Britain which was adopted in India in 1914 by our Copy- 
tight Act. We have passed a long way from Berne Convention and in the 
changed circumstances of the world today a universal convention has become a 
necessity. The UNESCO is general Conference held in Mexico in 1947 estab- 
lished a Copyright Division and form that year till 1951 four committees of experts 
were at work. They prepared a draft of the Universal Copyright Convention 
which was sent to all Governments of the world. The replies received served as 
the basis for the proceedings of the Conference. 


The preamble of the conventions says that a universal “copyright system will 
facilitate a wider dissemination of works of the human mind and increase inter- 
national understanding.” 


The first Article says that each contracting State shall extend to work 
originating in other States the protection it gives to works of its own nationals both 
as regards published and unpublished works. The work should bear the symbol. 
C accompanied by the name of the copyright proprietor and the year of first pub- 
lication placed in such manner and location as to give reasonable notice of claim 
of copyright. The other articles deal with the definitidn of copyright, translation 
tights, definition of publication retroacttvity and procedural matters. Indias 
contribution to the debates and its conclusions are noteworthy. The book will 
serve as a great help to all students of International Jaw on copyright to under- 


stand the subject. The proceedings will enable the average reader to appreciate 
the Articles. 
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. BOOK REVIEWS. ° 
THE LAWYER. 


The Madras State Bar Federation may well be proud of having realised 
“one of the long cherished objects of its founders’’ with the bringing out of their 
. official organ, aptly called “ The Lawyer”. “The Lawyer” as we understand, 
is at present a quarterly, and so we shall be able to hear its ‘lusty natal’ voice 
only ie times a year.” ) 


“The Lawyer” has set for itself a great objective. We are told that it will be 
not merely the spokesman of the legal profession but that it will concern itself in 
enabling the ordinary citizen of India to understand and abide by the Rule of 
Law. During the period of transition in India, when the whole fabric of society 
is undergoing a vast and complete change, the need for such a forum of 
enlightened thought and a medium to propagate the sound views advocated by men 
of learning, cannot be over-emphasised. We have no doubt that, with the 
excellent personnel guiding it, “The Lawyer” will meet with success in its 
endeavours. : 


The first issue which has been received by us contains an impressive array of- 
contributors and the subjects dealt with are so varied and absorbing that not 
merely a lawyer-but also the layman will find it interesting to read. 


With the regular law journals in the country getting wholly absorbed in 
reporting the ever-growing volume of case-law, they have neither the time nor the 
space to cater to the wider public who might have a need for knowing the law. 
Sometimes the lawyer likes to turn to the lighter side of his profession—if at 

- leagt as a relief f.om the dry routine. .' There are no journals in this country that’ 
provide such an ‘entertainment to a lawyer. The excellent journal ‘Case and 
Comment’ published by the Lawyers’ Co-operative Society, New York; has been 
serving a very useful purpose in this direction for the past several decades. We 
are glad that a section of “The Lawyer’ is devoted to quips and quirks, nice. 
jokes and racy experiences and incidents which are at once interesting and 
instructive. 


We wish “ The Lawyer” a long and successful career of service for the 
public and the profession. 


Gagi 


Law AND Practice or Încomt-rax by Kanga and Palkhivala, third edition 
1955, N. M. Tripathi Ltd, Bombay-2 Price Rs. 40. 


Making its first appearance in the field of legal commentaries in 1950 this 
excellent handy volume on the “ Law and Practice Income-tax in India” has 
gained a place for itself among the public and the professions. The popularity of 
the book is evident from the necessity of its editions in such short intervals. - ` 


We had occasion to review the previous editions of this work in our columns. 
Needless to state that the present edition retains all the fine aspects of the previous 
editions. Clear and exhaustive notes under each section, well documented y case- 
law, English and Indian, critical comments on certain provisions of the Act, useful 
elucidation on doubtful points are all features of the book that have made it so 
useful and popular. e 


But we would like ‘o point out that the Authors ought to have given reference in 
the cjtation ‘of cases to the regular Law journals, like Indian Law Reports, All- 
Iadia Reporter, Supreme Cour Journal, Madras Law Journal and many local 
law journals of S ates like Bombay Law Reporter or Calcutta Weekly Notes, in- 


stead of confining the citation to the Income-tax Reports only. The waylaw reports 
e 
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are multiplying is bad enough. It is worse when reports are devoted specially to 
articular classes of cases, whatever their utility or popularity. A practising lawyer 
ould like to have a report that covers the entire case-law on all-subjects instead of 
going in for one kind of report for each subject. It cannot be denied that most 
of the important Income-tax cases are reported in the regular law journals‘and re- 
ports and a reference to those reports would make the book more useful to the 
lawyers. i A . 
The book with its commentaries on Income-tax Act and the useful alied Rules 
and Statutes in Part II is bound to receive the same warm support as its earlier 
editions. „The printing and get-úp of the book is quite good, keeping up the tradi- 
tional high standard of the publishers. . 


THE Bompay Rent Acr by F. H. Dalal, B.A.LL.B., Advocate, High Court, 
Bombay (and Edn. 1955), published by N. M. Tripathi, Ltd., Bombay. Price 
Rs. 12-8-0. Foreword by the Hon’ble Mr. Justice J. C. Shah, High Court, Bombay. 


The Rent Control Legislation is probably one of those few emergency measures, 
affécting the community at large, that is still alive. With the abolition of controls 
in many spheresit was expected in several quarters that the control over rents and 
lettings of houses would also be lifted leaving the landlords and tenants to adjust 
themselves. It was even thought that this legislation has become a spent force. 
But the facts have proved otherwise. Whatever may be said about the conditions 
in the smaller towns in the Districts, it cannot be denied that the problem of 
accommodation in the bigger cities is still acute. The tendency on the part of 
many houseowners to rack rent on threat of eviction has still not completely 
disappeared and the situation of shortage of accommodation is being exploited 
though not to the same extent as in the war days. 


Though the legislation itself began as a war measure and was intended to be 
in force for a short duration it has been extended in almost all the States of the 
country and is kept in force even now. In England where also Rent Restriction 
Acts started a3 an emergency measure due to the situation created by the world war, 
it has become a permanent legislation on the Statute Book. In our country too, 
though the scope and extent of the control might diminish in cour-e of time, it is 
highly doubtful if complete decontrol in this sphere is possible in the near future. 


. The book under review is a commentary on the Bombay Rents, Hotel and 

Lodging House Rates (Control) Act, 1947 as amended, which is the Act 
now inwforcein that State. The earlier Acts repealed by this Act are given 
in the appendices. The Rules and Notifications under the Act are also 
given. ere is a good topical discussion of the subject profusely documented with 
case-law. But one finds omissions here and there of even the more important deci- 
sions under analogous statutes in other States. As an illustration there is no reference 
in the commentaries under section 10-C at pages go to g2 of the book to the Full 
Bench decision of the Madras High Court, rendered under the analogous Madras 
Act, which lays down elaborately he tests to determine whether a building is resi- 
dential or non-residential. Similarly in the notes under section 13 there is no 
reference to the several Madras decisions that contain a good exposition of the 
law. The inclusion of those decisions would have enhanced the value of the book. 
The reference to English decisions are quite adcquate and useful. The book is 
bound to be greatly appreciated by the Bench and the Bar. 


Tse Hinpv Marriace Aor (XXV of 1955) by D. H. Chaudhari, B.SC., LL.B. 
Pleader, with a Foreword by the Hon. H.V. Pataskar, Law Minister, Government 
of India, Eastern Law House, Calcutta. Price Rs. ioj-. ° 


The Hindu Marriage Ac* recently placed on the statute book is yet another 
step in the direction of adapting and codifying the Hindu Law to suit modern 


I 


= 


conditions. The pyinciple behind the legislation, as far as it relates to prevention of 
bigamous marriages, is not new as several States like Madras and Bombay had 
similar legislations for some years past. What is really revolutionary is in the provi- 
sions relating to Divorce and Judicial Separation. A limited right of divorce has 
been in vogue in this country in recent years. But this Act has extended the princi- 
ple and scope to a greater extent. 


The wisdom of a legislation of this kind in the present set up of our society 
is highly debatable if not doubtful. The great controversy it has evoked in the 
Parliament during the passage of the Bill in the two houses is evidence enough 
of the sharp difference of opinion among enlightened thinkers. The Special 
Marriage Act, 1954, another social legislation of our Government, repealing the 

-earlier Act, has made great changes in the law relating to husband: and wife within 
its limited sphere. Similar presumbaly beneficial provisions are sought to be 
given to the Hindus at large. The Select Committee has of course made’ many 

. changes for the better, and the Act as it stands today is an improvement on the 
original bill, which to say the least, was reforms let loose on our society. 


Among the Hindus the marital tie and domestic life is still viewed in a light which 
our legislators have not realised. To impose the ideas of a few modernised groups 
on the masses who have lived a better and safer life is not quite proper. One can 
only hope that the unwanted provisions of the Act would become obsolete by disuse. 
The book under review is a commentary on this important legislation. The com- 
mentator has made good use of the decisions of courts under analogous statutes. 
The section analysis and notes are at once clear and useful. The publication is 
quite timely and would be found useful by the public and legal practitioners. 
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-STUDIES IN Musı™m Law, Vol. I (Batil & Fasid Marriage) by Dr. N. U. A. 
Siddique, M.A., B.C.L. (OXON)LL.D. (DUBLIN) BAR-AT-LAW. Dean of the Faculty 
of Law, Dacca University (1955) Price Rs. 15. 


This is a original scholarly work on a branch of Muslim Personal Law—namely 
marriages. Though there has been in recent years a spate of legislation affecting 
the customary personal laws of the people of this country, Muslims, as a class have 
not been affected much by these. They are still governed by their personal laws 
as laid down in the sacred texts and as interpreted by judicial decisions. As in the 
case of Hindu Law, where the law as expounded by the judicial decisions have 
sometimes been quite opposed to the ancient texts, so in the field of Muslim law, 
the interpretation of certaia Quranic texts by the courts have not been quite happy 
or accurate. A 


, The learned author of this treatise has gone deep into the sources of the law 
and has pointed out the rather illogical, if not incorrect developments of the law 
in modern times. Text-books on Muslim Law like Ameer Ali’s, Baillie’s and Mulla’s 
are quoted in extenso. Whether the Muslim socitty could at this distance of time 
adopt the more accurate form of the textual law, superseding the established law 
of the courts these long decades, is a doubtful matter. The value of the”present 
book is not so much in its practical utilitarian text-book character but in its scholarly 
research. It is an eye opener to students and jurists who are interested in the 
academic study of the law and its history. 


JuRIspRUDENCE by M. J. Sethna, PH.D. (Bom.), BAR-AT-LAW, published by 
Lakhani Book Depot, Bembay-4. Price Rs. 10 -. 


The book will be welcomed by students of law in the several, Universities, 
With his experience as a Professor of Law the Author has dealt with this abstract 
e 
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subject in a simple and interesting manner, Standard works, of Analytical Juris- 
ee like Austin and Salmond and authoritative works on the history of the 
aw like Maine, Holmes, Holdsworth are quoted in appropriate places. Though 
essentially a student’s book it is not without its use to the lawyer who might have 
occasion to go to the principles and basis of the law. ’ 


Expert Evence (Medical and Non-medical) by Y. H: Rao, Advocate. Pub- - 
lished by Criminal Law ‘Publications, Gudur (Nellore Dt.), Price Rs. 17-840. 


This is yet another volume in the author’s series of publications on the Law of 
‘Evidence. The prior volumes dealing with circumstantital and presumptive evi» 
dence, admissions and confessions, accomplices and approvers, etc. have been 
reviewed by us and we have nothing but praise for the great service the author is 
rendering by his exhaustive and analytical treatment of the special branches of the . 
Law of Evidence. The system of grouping the several decisions, statewar, under the 
relevant statutory provision is at once useful and interesting. Though the ‘book 
is not a regular a on any statutory provision and one would not find it 
complete as a text book, still the author has adopted a system of treating the sub- 
ject under several heads, each in a separate chapter. 


Expert evidence is still a field in which many lawyers and Judges have not 
probed with their usual searching intelligence. It may be partly due to the fact 
that the expert talks some highly technical language which the laymen do not 
grasp. Butit is due mainly to the fact that the courts, in the absence of any other 
evidence, takes the expert evidence as an impartial exposition of the probabilities 
and the lawyers, eminent as they may be, are not equipped or qualified to directly 
attack or contradict his testimony. l i 


The book under review will be fouhd useful to lawyers and investigating offi- 
cers. ; 


.  Hanp-Book or Mercante Law by E. Venkatesam, B.A., M.L., Advocate, 
Supreme Court and High Court, Andhra, Guntur, with a Foreword by Hon'ble 
Mr. Justice K. Subba Rao, Chief Justice, High Court of Andhra. Third edition 
(1955), Price Rs. 11. 


This hand- book deals with a vast subject and is intended for students of com- 
merce. The learned author with his experience as a Lecturer has dealt with the 
subject in a compendious manner. The principles of the law are stated in simple, 
clear and concise manner with reference to the more important decisions—English 
and Indian. The book deals with the principles of the Law of Contract, Sale of 
Goods, Partnership, Carriers, Companies, Insurance, Insolvency and Arbitration. 
Assuch, the book is very useful to students of Accountancy and Commerce in the 
Universities and students of law. 


That the book has gone through three editions is proof positive of its utility 
and popularity. As the learned Chief Justice of the High Court of Andhra points 
out in his preface, the book will be found useful not only by the students but also 
by the merchantile community. ` 
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SMALL CAUSE JURISDICTION AND MADRAS ACT XVI OF 1951 - 
By i 
T. S. RAMANATHAN, B.A.B.L., | 
: Advocate, TENKASI. 

My note on the validity or otherwise of the increase in small cause jurisdiction 
beyond Rs. 1,000 appearing in (1955) -2 M.L.J. 20 (J) has been followed up by 
comments from five learned friends of the profession poe at pages 26, 27, 38, 44. 
and 52. l 

Sri M. Narayana Rao of Rajahmundry a page 38) agree with my view that 
the increase is hot valid. 

Sri A. S. Kuppuswamy Iyer (at page 26) would justify the increase on the 
ground of competency of the State Legislature and Sri K. V. Venkataseshadri 
(at page 52) would support the increase under Articles 372 and 246 (3) of our 
Constitution that the Central Act stands automatically amended by the Madras 
Act. But the question is whether the Madras Act has really amended section 15 of 
the Provincial Small Cause Courts Act and increased the pecuniary jurisdiction? 

Sri S. Vaidyanathan (at page 27) admits that the Madras Act is plainly 
repugnant to the Central Provincial Small Cause Courts Act of 1887 and Srj 
M. Krishnamachari (at page 44) concedes that section 15 appliep to Small Gause 
Courts established under section 4 and any increase beyond Rs. 1,000 is not valid, 

However Sri S. Vaidyanathan would justify the increase on the grounds that 
the Madras Act being later prevails over the earlier Central Act and section 15 (2) 
is subject to thé provisions of any enactment for the time being in forcen The 
first ground is on the legislative competency and the second can govern only the 
nature of the suit and not its-pecuniary jurisdiction. Section 15 (2) is as follows : 

“Subject to the exceptions specified in the schedule II and to the provisions of 
any other enactment for the time being in force, all suits of a civil nature of which 
the value does not exceed Rs. 500 shall be cognisable by a Court of Small Causes. 4 

Sri M. Krishnamachari contends that section 28 of the Madras Civil Courts 
‘Act is independent of section 15 .(2) of the Provincial Small Cause Courts Act and 
Small Cause Courts undew section 32.0f the Central Act come within the purview 

-of section 28 of the Madras Civil Courts Act. On his own showing that a Judge 
must be invested with small cause powers before he could exercjse i and a mere 
F. ® 
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mention of the pééiitiary jurisdiction will not be sufficient by citing the example ` 
that all District Munsifs were not exercising small cause jurisdiction upto Rs. 500 
inspite of section 15 (2), the distinction that he seeks to draw between whole time 
Small Cause Courts and part time Small Cause Courts under section 32 is not, 
with respect, correct because under section-33 of the Provincial Small Cause Courts ` 
Act the Court invested with small cause jurisdiction and the same Court with. 
respect to the exercise of its jurisdiction in other suits of a civil nature shall for 
the purpose of “the Act and Civil Procedure Code be deemed to be different 
Courts. A Small Cause Judge whether full time or part time is a different Court 
and can be appointed only under the-Small Cause Courts Act and not under the 
Madras Civil Courts Act. 


The Central Perdana has provided es the establishment of Courts of Small 
Causes to try simple money suits of a civil nature and by section 15 of the Act, 
has-conferred an exclusive and residuary jurisdiction on such Courts. Any money 
suit below Rs. 500 and not excepted under schedule II or of any other enactment 
forthe time being in force shall be cognisable by the Court of Small Causes 
established under sections 4, 5 or 32. The pecuniary jurisdiction is limited under 
this Act but any exclusion of the nature of the suits is permitted to be made by 
any other enactment. The pecuniary jurisdiction can be altered only by 
amending section 15 and not by any other Act. 

My point is that the existence of a jurisdiction is different from the exercise 
of it and while the existence of a jurisdiction is ‘a condition precedent for the exercise 
of it, the jurisdiction cannot be exercised beyond the limit prescribed. Section 15 
of the Act confers jurisdiction and section 28 of the Madras Civil-Courts Act em- 
powers the High Couyt to invest some Judges or Courts with the jurisdiction of a 
Judge of a Court of Small Causes. The High Court may invest any District Judge 
or Subordinate Judge with the Jurisdiction of a Judge of a Court of Small Causes 
upto Rs. 2,000 and any District Munsif upto Rs. 500. Section 28 of the Madras 
Civil Courts Act does not by itself confer small cause jurisdiction ; but it’only deals 
with the manner of its being exercised by some Judges on being so empowered 
by the High Court upto a limit and this limit cannot exceed the maximum prescri- 
bed under section 15. The difference in language between section 12 of the Madras 
Civil Courts Act, conferring ordinary jurisdiction and tlte said section 28 may be 
noted. Such Judges appointed under section 28 betome Small Cause Judges 
under section 32 and 33 of the Small Cause Courts Act. 

‘The matter can be remedied by amending section 15 of the Provincial Small 
Cause Courts Act by subtituting Rs. 2,000 for Rs. 500 by the State Le islature 
if it is otherwise competent to do 80. 
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Tae Lare Sri B. SOMAYYA. 


It is with deep regret that we have to record the pasing away of 
Sri B. Somayya after a short illness last week at his residence in New 
Delhi. He was a former Judge of the Madras High Court and since his 
retirement in 1946 he had been practising as a Senior Advocate in the 
Federal Court of India and its successor, the Supreme Court. He was 
active in spite of indifferent health, till the last. Soon after his retirement his 
services were availed of by the Central Government and he was appointed as 
a member of the Calcutta Disturbances Enquiry Commission. Recently the 
Andhra State made him a Trustee of the Tirupathi Devasthanam. 
Homeopathy claimed his attention and interest and he did much to 
popularise it in South India by the establishment of a Homeopathic College. 
He had a brilliant academic career and won the Bhashyam Ayyangar 
Gold Medal for Hindu Law. Enrolled as a member of the Madras Bar in 
1g12 he soon built up a varied and successful practice. Recognition of his 
abilities was not slow to come and in 1939 he was elevated to the Bench of 
the Madras High Court and occupied the office with conspicuous ability 
and distinction till his retirement in 1946. l 
References were made in the Supreme Court and in the Madras High 
Court touching the death of Sri Somayya. An emergent meeting of the Bar 
Association of the Supreme Court was convened to condole the death of 
Sri Somayya. A meeting of the Madras Advocates’ Association passed a 
resolution placing on record the sense of loss sustained by the bar in 
Sri Somayya’s death. 
Our heartfelt condolences go to the members of the bereaved family. - 





SRI B. SOMAYYA, MY MASTER 
By, 


Sar S. Vagaparayutu NADU , 
District Magistrate (J.) 


While some eminent men were born with silver spootts in their mouths, 
Sri Somayya was born with the spoon of human kindness, and he freely used it 
in manifold ways to help all those that came to him for succour of one kind or other. 
Supremely modest, he did not allow his léft hand to know, what his right hand 
dtd in this respect. But this could not eae be kept up, as, for instance, 
when he made an endowment to his home town, Kuppam, by causing the elevation of 
the Secondary School there into a High School. Later he served tha Telugus of 
Madras, by inspiring Doctor Kesari, in collaboration with like-minded friends, 

` 
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to open the first Telugu High School in Mylapore. His home town was ever 
in his mind, and he foresaw that its salubrious climate would make it fit to be a 
first class sanatorium in the Andhra Desa, if properly moulded. May the new 
colony that is fast springing up there, be honoured by being named “Sri SOMAYYA 
NAGAR”. 

Stepping into his office for the first time in the Summer of 1927 to be one 
of his apprentices-at-law, I and my co-apprentice were rudely shaken by our 
discovery that we ran the risk of failing to obtain his certificate for our enrol- 
ment, if we had continued to share the then widely-prevalent notion that appren- 
ticeship is a mere farce. Later I was one day dumbfounded when I noticed 
that he could tell even the portion of a page in the I.L.R., (Madras series) 
and in the M.L.J. reports, where I could find observations, obiter in nature, 
of this or that learned Judge, that could be used in bettering a bad case. I 
remember the flutter, caused in the dovecotes of the subordinate judiciary, when 
Sri Somayya, in the course of his judgment in Raghava Mannadiar v. Theyyunni 
Mannadiar,’ pointed out that there is a duty cast upon the members of the judi- 
ciary to keep themselves informed of the current decisions of at least our High 
Court. One would, on such occasions as that, be wondering if he was the same 
simple and genial Somayya that he was in private life. He was fortiter in re 
suaviter in modo, even while he was judge, as he was in private life. He belonged 
to a generation of lawyers, that is fast fading out, that pinned its faith on learning 
and on industry for ascending the legal profession’s ladder. 


Competent observers, like Sri Alladi Krishnaswami Aiyar, were not niggardly 
in their praise of Sri Somayya’s great power of comprehension, and unique 
mastery of details, the wood not being lost among the trees, mental qualities, 
which in combination with his learning, experience of life, and amiable character 
had raised his stature to heights in the hearts and in the estimation of the mem- 
bers of the Bar, of the Bench, and of the public alike. When after retirement 
from the Bench, he decided to re-enter the lawyers’ arena as Senior Advocate of 
the Supreme Court, it was like bome-coming. He enjoyed both the fight and 
the fun of this fresh forensic life, but alas his not-too-good health had often 
drawn its door across him. 


As a Judge, it may be said, without fear of contradiction, that he lives in 
the pages of the law reports both official and non-official. Sri Pappu Soma- 
sundaram in bidding farewell to him on the 6th day of August, 1946, at the 
Madras High Court Advocates’ Association adverted to Sri Somayya’s contri- 
bution to the enrichment of Hindu Law, and Land Tenures in particular. One 
may re-read several times with increasing profits, his jldgment in Subbaramayya 
y. Venkatasubbamma,? where his Lordship reviewed dil the Sanskrit texts, and 
authorities, on the question of Anuloma marriages, argued before him by very 
eminent counsel on both sides. His masterly treatment of another topic of Hindu 
Law in Seshamma v. Venkatanarasimha Rao, arrests our attention. On the 
question whether a Hindu widow was under a necessity to consult her daughter’s 
son, in addition to a divided agnate of her husband, for a valid adoption of a son 
to her husband, his Lordship discussed the text of Sri Vasishta, “Nor let a 
woman give or accept a son, unless with the assent of her Lord”, as well as the 
text of Yagnavalkya, restricting the independence of a Hindu woman. Recalling 
the Ramnad case,* Sri Somayya authoritatively opined that the Smrithis and 
the commentators had not given any lead as to who all should be consulted by a 
Hindu ‘widow in the absence of her husband’s authority. Space forbids refer- 
ence to other judgments, bespeaking his vast erudition, foreshadowed even at 
the Law College, when he secured the Sir V. Bhashyam Iyengar Gold Medal 
for proficiency in Hindu Law. ° : 
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Style, polish er grandiloquence could not be expected from Sri Somayya, 
the core of whose interest lay in bending every fibre of a case to do justice or 
equity in the widest sense, if necessary, by annihilating technicalities and the 
rigours of a statute like the Indian Limitation Act, which came in the way. 
Posterity will not judge amiss a Judge, who does not leave behind him studded 
learning either in dusty Law Reports or in bulky text books, but it is sure to weep 
over, nay, may even curse, as has Lord Birkenhead done in his “Fourteen English 
Judges”, a judge, like Lord Chancellor Bacon of the time of Queen Elizabeth I, 
who fails to be a Judge in its widest import, but vainly erects a niche in the Hall 
of Fame, by mere bookish learning. 


May be the lamp was broken on the 8th day of this month at New Delhi.’ 
But the light continues to shine, and it will ever Saad 


A CRITICAL NOTE ON ORDER 21, RULE 89, OF THE CODE OF 
CIVIL PROCEDURE (MADRAS AMENDMENT) 
By 
M. N. KrisHNAMOORTHY, M.A., B.L., Advocate, GQUDDALORE. 


In a case where there are several judgment-debtors and the property of one 
of them is sold in Court-auction, an interesting question of law arises ‘ whether 
any of the other judgment-debtors having no interest in the property sold, could 
apply under the above rule to set aside the sale’ ? 

The Madras amendment is the belated outcome of conflicting precedents, but 
apparently the framers of the rule in 1936 did not see the necessity to make it more 
explicit in the conviction that the answer to the above question admits of no doubt, 
when the rule is read as a whole. The rule reads “ where immovable property 
has been sold in execution of a decree, the judgment-debtor or any person deriving 
title from the judgment-debtor, or any person holding an interest in the property» 
may apply to have the sale set aside, etc.....” 


It would appear that the sine qua non for competency to apply is that the person 
so applying must have an interest in the property sold. That it must be so would 
also be easily seen by tracing the history of the rule. 


Before the amendment of the Code in 1908, under section 310-A of the old Code 
“ any person whose immovable property has been sold under this Chapter è might 
apply to have the sale se® aside. Apart from judicial interpretation of the above 
section in its other ramifications, it confined the remedy only to such persons as had 
any interest in the property sold. A straight answer to our question has been 
given in the negative in Ram Singh v. Salig Ram! according to the section as it 
then stood. 

But judicial interpretations of the section varied from Court to Court, beside 
being contradictory in the same Court, as regards the questions whether a purchaser 
from the judgment-debtor before the execution sale but subsequent to attachment 
and a purchaser after the execution sale, were competent to apply under the sec- 
tion. Vide Srinivasa Ayyangar v. Ayyathorai Pillai?, Ramachandra v. Rakhma Bat?, 
Arjan Mollah v. Jadunath Roy Chowdhry*, Appayya Shetti v. Kunhati Beari® and Kallar 
Singh v. Moril Mahton®. 
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. The conflict was sought to be set at'rest by the amendment in 1908, recasting | 
the old section into the present rule (Central Act). But the new rule gave rise 
to fresh problems, though no doubt, as regards our present question the rule is 
quite clear. Only persons who own the property or hold an interest by virtue of a 
title acquired before such Court sale can apply to set aside the sale. The conflict 
veered round questions such as: (1) Did the judgment-debtor, after a private 
sale by him to a third party after the Court auction, own the property to enable 
him to apply ? (2) Did the private purchaser after such Court sale own the property ? 
(3) Did the phrase “ holding an interest ” limit itself to persons owning an inferior 
right in the property than one of absolute ownership ? (4) Did the words “‘ by virtue 
of a title acquired before such Court sale ” qualify only the owners of such lesser 
rights ? (5) Could there be two owners of the same property so as to clothe both 
the judgment-debtor and his vendee to separately apply under the rule? It will be 
useful in this connection to refer to the decision in Sundaram v. Mamsa Maouthar? 
which has discussed the several conflicting decisions before it, and has answered 
the questions in one way, after overruling certain decisions of its Court. It held 
that the purchaser from the judgment-debtor subsequent tp the Court sale is not 
entitled to apply ; and fifteen years passed before the present Madras amendment 
did away With all the problems raised supra. 

It will now be seen that the introduction of the words “ the judgment-debtor ” 
which did not and do not find a place in the Central enactments has given rise to a 
fresh problem. It might be urged with plausible force that the definite article “ the ” 
before the word “‘ judgment-debtor ” and the subsequent category of persons “ or 
any person deriving title from the judgment-debtor” following ‘‘ judgment-debtor ” 
ruled out any interpretation seeking to bring in any other judgment-debtor, 
who has no interest in the property sold. But yet a liberal interpretation, not to 
speak of a literal one, peculiar to legal casuistry, may lend weight to an affirmative 
answer to our question, running contrary to the spirit of the rule as it has been under- 
stood over the years and serve as a justifiable quip to the wag “ that law is not logic.” 


Would it not therefore be advisable, to add the words “‘ whose property has 
been sold” after the word “ judgment-debtor ” in the Madras Rule? 


[END or VoLume (1955) 2 M.L.J. (Jowrnat.).] 
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NOTES OF INDIAN CASES. 
KARUTHAYYA v. KARUTHAYYA, (1954) 1 M.L.J. 675. 


This decision illustrates the operation of Article 142 of the Limitation Act 
in practice. The Article prescribes a period of limitation of 12 years for a suit 
for possession of immovable property, when the plaintiff while in possession has 
been dispossessed or has discontinued the possession. Article 144 provides the same 
period of limitation for a suit for possession of immovable property or any interest 
therein not otherwise specially provided for. The scope of these two Articles has 
now become fairly clear, it being held that Article 144 is only a residuary Article 
which can be invoked only in the absence of any ether provision for the case, Maham- 
mad Amanulla Khan v. Badan Singh. In regard to recovery of possession, it is well 
settled that “it would be contrary to all legal principles to permit the squatter 
to put the owner of the fundamental right to a negative proof upon the point of 
possession,” Secretary of State for India v. Chellikanit Rama Rao*. Standing a title in A, 
the alleged adverse possession of B must have all the qualities of adequacy, conti- 
nuity, and exclusiveness which should qualify such adverse possession ; but the onus 
of establishing these things is upon the adverse possessor, see Kuthalt Moothavar v. 
Kunharankutty®. These principles evidently apply only where the issue is confined 
merely to a plea of adverse possession in particular circumstances. In Mohima 
Chunder Mozoomdar v. Mohesh Chunder Neoghi*, the plaintiffs had proved that they 
were the proprietors of the land to which they alleged title and from which they 
claimed to oust the defendants. They had, however, been dispossessed or at any 
rate their possession had been discontinued some years prior to the suit 
and the land was in the occupation of the defendant who denied their title. In 
those circumstances, the Privy Council held that the burden lay on the plaintiffs 
to prove their possession at some time within twelve years immediately before the 
suit. The Privy Council said: “In all actions for ejectment where the defendants 
are admittedly in possession and where, as in this particular case, they had been in 
possession for a great number of years and under a claim of title, it lies upon the 
plaintiff to prove his own title. The plaintiff must recover by the strength of his own 
title, and it is the opinion of their Lordships that, in this case, the onus is thrown 
upon the plaintiffs to prove their possession prior to the time when they were admit- 
tedly dispossessed, and at some time within twelve years before the commencement 
of the suit....and it does not lie upon the defendant to show that in fact the plain- 
tiffs were so dispossessed.” On the strength of this decision and others where similar 
views had been expressed, in Oficial Receiver, East Godavari v. Gouindarajulu®, it was 
held by a Full Bench that a plaintiff who is suing for possession of property in the 
occupation of another cannot rest his case on title alone and he must show that he 
has exercised rights of ownership by being in possession within twelve years of suit. 
What precisely the word ‘ possession’ in the context means has not been easy to 
lay down There is perhaps no legal conception more open to a variety cf meanings. 





“3. (1889) ILL.R. 17 Cal. 197 P.C). *4. (1888) ILL.R. 16 Cal. 473 (P.C). ` 
#098) LL.R. 31 M.L.J. 324: 39 Mad. 5. LL (1940) Mad. 953 : (1940) 2 M.L.J. 
17 (P.G). 190 (F.B.). j 
3. (1921) I.L.R. 44.Mad. 883 (P.C.). Á 


2 THE MADRAS LAW JOURNAL, [1955 7 


than possession, Lyell v. Kennedy. It is a flexible term not necesgarily meaning eccu- 
pation, Lake v. Dean?. In Mahomed Áli Khan v. Khaja Abdul Ghunny® it was said that 
it should be such acis of ownership as are natural under the existing conditions of 
the land during the critical period between twelve years before the suit and the actual 
dispossession which forms the cause of action. Possession means possession of that 
character which the property is capable of, Lord Advocate v. Young’. ‘The kind and 
nature of possession that would suffice in any particular case will depend largely 
on the character of the land, the locality and the use to which it can be ordinarily 
put. Lord Advocate v. Lord Lovat5. In Ramanathan Chettiar v. Lakshmanan Chettiar ® 
it was stated that as a general rule when the plaintiff seeks on the strength of title 
and dispossession to oust defendants in possession he must prove possession within 
twelve years before suit, but that the possession to be proved is such possession as the 
property is capable of or such as has been the normal method of user, and that when 
each party who claims possession is unable to prove any sort of effective possession 
and therefore the normal method of possession is not referable to any such act posses- 
sion must follow title since the defendants are no more able than the plaintiffs to 
claim effective possession for twelve years before suit, Whether the principle so 
stated was in any way affected by the later pronouncement of the Full Bench in 
Official Receiver, East Godavari v. Govindarajulu? was considered in Avissa v. Kunhat- 
kalanthan®. In this last case it was held (i) that a plaintiff suing in ejectment on the 
strength of his title and dispossession should establish not only title but also posses- 
sion within twelve years prior to suit ; (n) that if once the plaintiff establishes that 
the date of dispossession or discontinuance of possession is within twelve years before 
the date of the suit as required by Article 142, in order to establish prior possession 
within the meaning of the first column cf the Article, it is permissible having regard 
to the nature of the property such as vacant site or land or having sard to the 
absence of evidence of effective possession or conflicting evidence as to possession 
before the date of dispossession to invoke the aid of the presumption of possession 
following title ; and (iti) that the Full Bench decision in Official Receiver, East Goda- 
varı v. Gomndarajulu? has not in any way altered the law laid down in Ramanathan 
Chettiar’s case! and that the Full Bench did not purport to deal with the mode or manner 
of establishing possession but only laid down the requisites to be proved in a suit 
falling under Article 142. In the instant case, the suit was for declaration of title 
and for dispossessing the defendant of enjoyment. The suit was in 1946. ‘The evi- 
dence showed that from some time prior to 1934 there was no exercise of any act 
of possession by the plaintiff. Between 1934 and 1936 the defendant had cultivated 
the land. There was no cultivation between 1936 and 1943 and from the latter 
date the defendant was again cultivating. It was held that though the defendant 
could not show continuous enjoyment throughout twelve years, still that fact will 
not absolve the plaintiffs of their obligation to show that, before twelve years before 
suit acts of enjoyment by them could be proved if the property was capable of enjoy- 
ment in any particular manner. It was pointed out that the property was not 
one which could not be made use of, that it was not such that it could only be left 
vacant and in fact it had actually been cultivated by the defendants. 


SUBBARAYA SETTY, In re, (1954) 1 M.L.J. 670. 

This decision deals with an interesting point of criminal procedure. After 
the hearing of the prosecution witnesscs and the framing of a charge, the Magis- 
trate who heard the matter went on leave. An application under section 350 of 
the Criminal Procedure Code was filed before his successor for the resummoning 
of the prosecution witnesses who had already been examined for the purpose of 
re-examining them. Before however they could be heard, the original magistrate 
returned from leave and he refused to resummon the witnesses already summoned 
by the interim magistrate. The question was whether the magistrate’s' refusal was 
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justified. Differentyjiews have been taken on the matter. In Jago Singh v. Emperort, 
the Patna High Court held that when on the transfer of a magistrate a criminal case 
pending before him is taken up by another magistrate and the trial is started de novo, 
the proceedings which had already taken place before the magistrate who had been 
transferred are wiped out and that magistrate had no jurisdiction on his return 

, to proceed with the trial from the point where he had left it. In Sardar Khan Sahib v. 
Athanulis®, a magistrate who had almost completed the trial of a case was transferred 
to another station and his successor taking up the case granted a de novo trial to the 
accused, Thereupon the District Magistrate ordered the case to be transferred 
to the original magistrate who had tried it as he thought it would obviate the neces- 
sity for a de novo trial. The High Court held that the grant of a de novo trial by the 
successor of the magistrate who originally tried the case had the effect of wiping 
out the prior proceedings and hence in law even the old magistrate could not proceed 
with the trial from the point where he had left it. The same view was taken in 
Sriranga Chettiar v. Subramania Asari®?, A contrary view was, however, propounded 
by Devadoss, J., in In re Aynan Muthirian*, The learned Judge held that the mere 
fact of the transfer of a case to a magistrate’s file and his having the case for a short 
period and then adjourning it to a certain date after directing the issue of summons 
to some of the witnesses who had already been heard by a former magistrate would 
not entitle the accused to a de novo trial so long as the magistrate had not recorded 
any evidence and it was only whem the magistrate had heard or recorded 
any part of the evidence that it could be said that the transfer of the case from his 
file would entitle the accused to a de novo trial. The difference narrows down to 
this namely, as to the stage when the previous proceedings are to be deemed to be 
wiped out, whether on the issue of summons by the successor magistrate to the 
witnesses already heard or on the hearing or recording of evidence of at least some 
of the witnesses so summoned. The conflict of opinions was noticed by Bardswell, 
J., in Ramalingam Pillai, In re’. In that case a calendar case on the file of the 
Stationary Sub-Magistrate cf Vriddhachalam was heard by one officer and nearly com- 
pleted when that officer was transferred to Panruti. On the new magistrate takin 
charge the accused applied for the case to be tried de nove and the magistrate directe 
the issue of summons to the prosecution witnesses. On an application by the com- 
plainant, the District Magistrate ordered the transfer of the case to the Sub-Magis- 
trate, Panruti, who had heard most of the evidence befere his transfer. It was 
held dissenting from the view of Devadoss, J., that the succeeding magistrate must 
be deemed to have taken cognisance of the case by ordering the issue of fresh 
summons and hence whoever is to hear the case in those circumstances should hear 
it de novo and the fact that there had been no fresh examination of witnesses by the 
succeeding magistrate makes no difference. Yet another view-poirt that has emerged 
is that where after the suecessor magistrate has issued summons to the witnesses 
at the request of the accused for a de novo trial, but before he records any evidence 
the case is retransferred to the magistrate who originally tried the case the accused 
cannot ask for a de novo trial before the original magistrate as he cannot be regarded 
as “another magistrate ’’ as SEE E section 350 (1), Isher Singh v. Nirmal 
Kaur. More or less the same opinion has been expressed in Durga Prasad v. State’. 
In the instant case, it is pointed out that the object of the provision in section 350 
is to enable the new magistrate to hear the witnesses afresh so that he can watch 
their demeanour and when this has been done by the magistrate on leave there is 
no reason for his re-examining the witnesses again when he again takes up the case 
though during his leave his successor had directed issue of summons to the prose- 
cution witnesses. This line of thought will make the succeeding magistrate’s order 
resummoning the witnesses brutem fulmen. In view of the importance of the ques- 
tion involved it is desirable that the matter is finally settled by a pronouncement of 
the Supreme Court. 
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SARMA Vv. SATISH CHANDRA, (1954) 1 M.L.J. 680 (S.C.) » 

The interesting question whether an order directing the issue of a search warrant 
is repugnant to the right guaranteed by Article 20 (3) of the Constitution fell to be 
decided by the Supreme Court in this case. In the American Constitution the 
right to privacy is made a fundamental right by the Fourth Amendment, which 
states: “ The right of the people to be secure in their person, houses, papers and 
effect against unreasonable searches and seizures, shall not be violated ; and no* 
warrants shall issue, but upon probable cause, supported by oath or affirmation 
and particularly describing the place to be searched and the persons or things to be 
seized.” It will be noticed that the guarantee is against unreasonable searches. 
The Fifth Amendment among other things declares that “ no person shall be com- 
pelled in any criminal case to be a witness against himself.” The history and scope 
of these provisions have been examined in a number of decisions. In English law 
the principle of protection against self-incrimination had a historical origin and was a 
reaction against the inquisitorial methods adopted and the brutal sentences imposed 
by the Star Chamber. The principle came to be recognised that the accused 
should not be put upon oath and no evidence should be taken from him. In course 
of time the principle developed into its logical extension by way of privilege of 
witnesses against self-incrimination when called upon to give testumony or produce 
documents. The Criminal Evidence Act of 1898 had made the accused a compe- 
tent witness on his own behalf but the other parts of the principle against self-incri- 
mination in regard to the testimony of witnesses and production of documents stood 
untouched. The principle in the form in which it stood prior to the statute of 1898 
was imported into America and became part of the American Common Law and 
later on incorporated into the Fifth Amendment. The decision in Eniick v. Carrington! 
was regarded in America as a leading exposition in regard to the principle against 
self-incrimination. In that case the action was really trespass for entering the plain- 
tiff’s dwelling house and breaking open his desks and boxes etc., and searching 
and examining his papers. Lord Camden observed : ‘‘ There is no process against 
papers in civil causes. It has been often tried but never prevailed. Nay, where the 
adversary has by force or fraud got possession of your own proper evidence, there 1s 
no way to get it back but by action. In the Criminal law such a proceeding was 
never heard of.......... It is very certain that the law obligeth no man to accuse 
himself.” Lord Camden added: “ Upon the whole we are of opinion that the 
warrant to seize and carry away the party’s papers in the case of a seditious libel 
is illegal and void.” It is to be noted that though he referred to the’ principle of 
protection against self-incrimination with great force Lord Camden was only pointing 
out that the legal philosophy underlying protection against self-incrimination and 
protection against search and seizure was about the same. This is apparent from 
what Lord Camden said : “It is very certain that the law obligeth no man to 
accuse himself; because the necessary means of compelling self-accusation, falling 
upon the innocent as well as the guilty, would be both cruel and unjust ; and it 
should seem that search for evidence is disallowed upon the same principle. There 
too the innocent will be confounded with the guilty.” Lord Camden did not go 
to the length of saying that a seziure on a search warrant is ipso facto self-incrimina- 
tion. The search warrant in that case was held to be unauthorised and illegal 
and what was said would at best apply only to illegal searches. Lord Gamden’s 
jadgment was held by the Supreme Court of the United States as affording founda- 
tion for the view that protection against self-incrimination and protection against 
unreasonable search run into each other and hence a seizure in pursuance of a sear 
may fall within the scope of the Fifth Amendment. In Boyd v. Lnited States?, the 
question was whether section 5 of the Actof June 22, 1874, entitled ‘An Act to amend 
the Customs Revenue Laws’ authorising a Court in revenue cases, on motion of the 
Government Attorney, to require the defendant or claimant to produce in Court 
his private books, invoices or papers or glse the allegations of the Government Attor- 
ney are to be taken as confessed was EER Is was held it was repugnant 
to the Fourth and Fifth Amendments. Bradley, J., who delivered the leading judg- 
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ment observed : “ For, the ‘ unreasonable searches and seizures’ condemned in 
the Fouth Amendment are almost always made for the purpose of compelling a man 
to give evidence against himself which in crimninal cases is condemned in the Fifth 
Amendment, and compelling a man in a criminal case to be a witness against him- 
self which is condemned in the Fifth Amendment, throws light on the question as 
to what is an unreasonable search and seizure within the Fourth Amendment. And 
* -we have been unable to perceive that the seizure of a man’s private books and papers 
to be used in evidence against him is substantially different from compelling him 
to be a witness against himself. We think it is within the clear intent and meaning 
of the terms.” What the decision really established was that the obtaining of 
incriminating evidence by illegal search and seizure is tantamount to the violation 
of the Fifth Amendment. In Felix Gould v. United States! the Court observed : 
“ the result is the same to one accused of a crime whether he be obliged to supply 
evidence against himself or whether such evidence be supplied by an illegal search 
of his premises and seizure of his private papers. In either case he is the unwilling 
source of the evidence and the Fifth Amendment forbids that he shall be compelled 
to be a witness against himself in a criminal case.” It is clear that the obtaining 
of incriminating evidence by illegal search is what is repugnant to the Fifth Amend- 
ment. In India under the provisions of the Criminal Procedure Code a general 
questicning ‘of the accused after all the prosecution witnesses have been examined 
is compulsoiy but no oath or affirmation shall be administered to an accused person. 
The only change is that made by section 7 of the Prevention of Corruption Act, 1947, 
‘by virtue of which an accused will be a competent witness on his own application 
in respect of offences under that Act. So far as witnesses are concerned the Evi- 
dence Act provides for compellability to answer even incriminating questions but 
with immunity from arrest or prosecution on the basis of such evidence or any other 
kind of use thereof in criminal proceedings except prosecution for giving false evi- 
‘dence. In regard to documents the only protection afforded is that enacted in 
section 130 of the Evidence Act that no witness who is not a party to a suit shall be 
compelled to produce his title-deeds to any property, ef. From the foregoing it is 
clear that the protection against incrimination is more or less the same as in England 
under the common law so far as the accused and the production of documents 
are concerned. As to oral testimony of witnesses it is modified by the introduction 
of compulsion coupled with immunity from prosecution on the basis of such com- 
pelled evidence. Article 20 (3) of the Constitution provides against testimcnial 
compulsion. Every positive volitional act which furnishes evidence will be testi- 
mony. ‘The evidence may be oral or by gestures, or by production of documents 
or things. Also the protection against testimonial compulsion is not merely in 
respect of compulsion in the Court room but will cover compelled testimony pre- 
viously obtained from him. The protection will therefore be available to a person 
against whom a formal acgusation relating to the commission of an offence has been 
levelled which in the normal course may lead to a prosecution. It follows that the 
protection would extend to any compulsory process for production of evidentiary 
documents which are reasonably likely to support a prosecution against them. In 
the words of Mr. Justice Day in Fremont Weeks v. United States*, the efforts of the 
‘Courts and their officials to bring the guilty to punishment praiseworthy as they are, _ 
are not to be aided by the sacrifice of those great principles established by years of 
endeavour and suffering which have resulted in their embodiment in the fundamen- 
tal law of the land. e question is whether issue of search warrants for seizure 
of documents from persons against whom a formal accusation relating to the com- 
mission of an offence has been levelled will be unconstitutional as repugnant to the 
protection afforded by Article 20 (3). Under the English and American laws it is 
only illegal searches or unreasonable searches that are prohibited but not all Searches. 
There is nothing corresponding to the Fourth Amendmenxtin America in the Indian 
Constitution, enabling the Court to import the test of unreasonableness or any other 
criterion for discrimination between illegal and legal searches. - Seizure of docu- 
ments on search is provided for in sections 94 and 96 of the Criminal Procedure Code. 
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Section g4. provides for the issue of a summons or notice for protiuction and in case 
there is no compliance with it or if the magistrate is satisfied of likelihood of non- 
compliance a search warrant is to be issued under section g6. In Satya Kinkar 
Ray v. Nikhil Chandra Jyotish Opadhyaya), the Calcutta High Court has held that 
section 94 is applicable to an accused person as well. It may also be taken that 
there is an element of compulsion in regard to the production of the document | 
sought in that manner, Still it is apparent that these provisions are not opposed. 
to Article 20 (3) as entrenching on the protection afforded by it. A notice to produce 
a document is addressed to the party and if he produces in compliance therewith 
it may amount to a testimonial act by him within the meaning of Article 20 (3). 
But a search warrant is addressed to an officer, generally a police officer, and neither 
the search by him nor the seizure of any article by him will be an act of the occupier 
of the premises. They are not therefore testimonial acts of the occupier attracting 
Article 20 (3). In America, in Hale v. Henkel? McKenna, J., observed : “‘ Search 
implies a quest by an officer of the law ; a seizure contemplates a forcible disposses- 
sion of the owner,” and added: “ The quest of an officer acts upon the things 
themselves,—may be secret, intrusive, accompanied by force. The service of a. 
subpoena is but the delivery of a paper to a party—is open and above-board, There: 
is no element of trespass or force in it.” Jn the instant case the Supreme Court 
takes the view that a power of search and seizure in any system of jurisprudence is 
an overriding power of the State for the protection of social security and that power 
is necessarily regulated by law and that there is nothing to show that the constitu- 
tional guarantee in Article 20 (3) would be defeated by the statutory provision for- 
searches. It holds that the issue of a search warrant is normally the judicial func-- 
tion of the magistrate and when such judicial function is interposed between the 
individual and the officer’s authority for search, no circumvention thereby of the 
fundamental right is to be assumed. 


Hem Ray v. STATE ar AJMERE, (1954) 1 M.L.J. 694 (S.C.) 

This is an important pronouncement of the Supreme Court in regard to corro- 
borative testimony in the case of confessions. Concerning the weight to be attached. 
to confessions there have been conflicting statements, sometimes even by the same 
Judge ard that too within a very short interval. The classical example is that 
afforded by the rulings given by Sir William Scott (Lord Stowell). In 
Williams v. Williams®, the learned Judge observed: “ The Court must remember 
that confession is a species of evidence which, though not inadmissible is 
regarded with great distrust. There is a canon particularly pointed. 
against them which says nec partium confessioni fides habeatur.” In less than two 
years from then be observed in another caset: “I, need not observe that 
confession generally ranks high, or I should say, highest in the scale of evidence 
—~habemus conjfitenien reum is demonstration unless indirect motives can be assigned.” 
It has, however, always been the practice to regard confessional statements with 
caution and to look for corroboration. In Mata Din v. Emperor5, the Court 
found that the confession bore no mark of truth on the face of it and proceeded to 
lay down : “ A true confession by a person who takes part in a murder invariably 
adds something to the knowledge already possessed by the investigating officer and. 
that is the greatest test of its truth.” And in Abdul Salam v. State? it was held that 
antecedent recoveries cannot in any way be used to corroborate or test the truth 
or otherwise of a confessional statement. In the instant case it was argued that 
a confession can only be corroborated by eviderce discovered by the police after 
the confession was made and that any material already in their possession cannot be 
put in evidence in support of it. Reliance was placed on Mata Din’s case as lending 
support to the argument. The Supreme Court rejected the argument and held. 
that Mata Din’s case5 only bears on the value of the confession and does not bear on the 
SN A r el mene tse 
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mature and character of the evidence that can be led to corroborate it. ‘The Supreme 
‘Court points out that a confession may be made in the course of a trial and the evi- 
dence already recorded may well be used to corroborate it ; likewise it may be 
made in the Court of the Committing Magistrate and materials already in possession 
of the police may well be used for purposes of corroboration. In this view, the opinion 
held in Abdul Salam’s case+ does not seem to be correct. There is no rule that a con- 
fession cannot be corroborated by materials already in the possession of the police. 


PANACHAND GANDHI v. STATE oF BomBay, (1954) 1 M.L.J. ee (S.C.). 

COMMISSIONER FOR Hinnu Rezicious ENDOWMENTS o. SRI 
THIRTHA Swamiar (1954) 1 M.L.J. 596 (S.C.). 

One question common to both cases and falling to be decided inter alia 
‘was as to what is the line to be drawn between what are matters of religion 
and what are not. Two Articles of the Constitution deal in particular with 
religious freedom. Article 25 guarantees to every person, citizens and others, 
the freedom of conscience and the right freely to profess, practise and propagate 
religion, subject always to public order, health and morality and subject also to the 
power of the State to make laws regulating or restricting any economic, financial, 
political or other secular activity which may be associated with religious practice 
and to the State’s power to make laws providing for social reform and socia! welfare 
even though they might interfere with religious practices. Every person has thus 
a fundamental right under the Constitution subject to the limitations set out not 
merely to hold any religious beliefas may be approved by his conscience or judgment 
but also to exhibit his beliefs and ideas in such overt acts as are enjoined or sanctioned 
by his religion, as well as to propagate his views for the edification or enlighten- 
ment of others. State regulation cannot touch religious practices as such unless 
they run counter to public health or morality, but it can be made in regard to activi- 
ties which are in substance of an economic, commercial or political character despite 
their being associated with religious practices. Article 26 adverts to one particular 
aspect of religious freedom only. It gives a religious denomination or section of it 
the guaranteed right to establish and maintain institutions for religious and chari- 
table purposes and to manage in its own way all affairs in matters of religion. It 
‘empowers the denomination or section to hold and acquire property and manage 
the same in accordance with law. In regard, however, to the latter it is emphasised 
that the right is only to hold and administer according to law, which means that the 
State can regulate the administration of the trust properties subject always to the 
principle that the religious denomination itself has been given by Article 26 the 
right to administer its property in conformity with any law which the State can 
validly impose. Any law which takes away the right to administer its property 
from the religious denomination and vests it in another body or authority will 
be repugnant to Article 26. The question then is what are matters of religion and 
what are not. The exact connotation of religion is rather baffling. The dictionary 
meaning is that religion is “action or conduct indicating a belief in, reverence for, 
and desire to please a divine ruling power ; the exercise or practice of rites or obser- 
‘vances implying this”?. In Baxter v. Langley? Willes, J., observed: “What is religion? 
Is it not what a man honestly believes in and approves of and thinks it his duty to 
inculcate in others, whether with regard to this world-or the next? A belief in any 
system of retribution by an overruling power ? It must, I think, include the principle 
of gratitude to an active power who can confer blessings”. In Bouvier’s Law Dic- 
tionary*, it is pointed out that religion from re, back and ligo, to bind means “‘real 
piety in practice consisting in the performance of all known duties to God and our 
fellowmen” and “it has been held to include the principle of gratitude to an active 
power who can confer blessings’. When analysed these definitions postulate that 
religion involves (3 the existence of an over-ruling or active power, a divine power, 
God ; (ii) the holding of certain beliefs ; and (ii) the exercise or practice of rites 
or observances associated with such beliefs.* An American view on the matter is to 
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be found in Davis v. Beason! where Fields, J., observed : “The term religion has 
reference to one’s views of his relations to his Creator and to the obligations they 
impose of reverence for His Being and character and of obedience to His Will. 
It is often confounded with cultus or form of worship of a particular sect, but is 
distinguishable from the latter”. ‘This definition assumes that religion is necessarily 
theistic and consists merely of beliefs and is distinct from forms of worship. ` Reli- 
gion is undoubtedly a matter of faith witb individuals or communities but is note 
necessarily theistic as involving a belief in the existence of God or of any active power 
or Intelligent First Cause. Buddhism and Jainism are not theistic. Nor will it be 
correct to regard religion as mere doctrine or belief. It is certainly true that reli- 
gion has its basis in a system of beliefs or doctrines which are regarded by the votaries 
as conducive to their spiritual well-being but it is also something more, A religion 
may not only lay down a code of ethical rules for its followers to accept but also 
prescribe rituals and cermonies and modes of worship which are regarded as an integ- 
ral part of the religion. In other words religion is not merely an opinion or belief 
but it has its outward expression in acts as well. In Adelaide Company v. Common- 
wealth*, Latham, C.J., observed: “It is sometimes suggested in discussions on the 
subject of freedom of religion that, though the civil government should not interfere 
with religious opinion, it nevertheless may deal as it pleases with any acts which 
are done in pursuance of religious belief without infringing the principle of freedom 
of religion. It appears to me to be difficult to maintain this distinction as relevant 
to the interpretation of section 116. The section refers in express terms to the 
exercise of religion, and therefore it is intended to protect from the operation of any 
Commonwealth laws acts which are done in the exercise of religion. Thus the 
section goes far beyond protecting liberty of opinion. It also protects acts done 
in pursuance of religious belief as od of religion”. The Indian Constitution con- 
tains no definition of religion and in the absence of one the Supreme Court has 
adopted the view expounded by Latham, C.J., as applying fully to the provision 
relating to freedom of religion embodied in the Indian Constitution. 


SuyamM LAL v. STATE OF U.P., (1954) 1 M.L.J. 730 (S.C.). 
This decision of the Supreme Court holds that compulsory retirement of a per- 
son from service does not amount to dismissal or removal so as to attract Article 311 
of the Constitution. Article 310 (1) reiterates the constitutional theory of the 
tenure of office being ea the pleasure of the President, Governor or Rajpramukh 
as the case may be. Article 311 (1) is a reproduction of the provisions of section 
240 (2) of the Government of India Act, 1935. Article 311 a provides: “No 
such person shall be dismissed, removed or reduced in rank until he has been given 
a reasonable opportunity of showing cause against the action proposed to be taken 
against him”. In Satishchandra Anand v. The Union of India3, following [.M.Lall’s 
caset, it has been held that removal is on the same footing as dismissal. In regard, 
however, to an order of compulsory retirement there are some features which 
distinguish it from removal or dismissal. In removal or dismissal the person removed 
or dismissed is held to be blameworthy or deficient ; there is no such charge or im- 
putation in complusory retirement. It carries no stigma, or imputation of misbeha- 
viour or incapacity. Again removal or dismissal operates as a penalty and involves 
loss of benefit already earned ; he is ineligible to draw any pension. But an officer 
who is compulsorily retired will be entitled to the pension, etc., that he has already 
earned, and there is no diminution of accrued benefit. But compulsory retirement 
in one sense is like removal or dismissal from service, narnely, it deprives the officer 
of the chasice of serving and getting his pay till he reaches the age of retirement 
and thereafter to get an enhanced pension. The distinction, however, is that the 
latter ig only a loss of prospect of earning more and not a loss of benefit alread 
earned. For these reasons it is not possible to equate compulsory retirement wi 
either removal from service or dismissal for claiming the benefit of the provision. 
in Article grr (2) of the Constitution. 
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ANDHRA Bang, Lro. v. Narayana Rao, (1954) 2 M.LJ. 38. 


Section 227 (2) of the Indian Companies Act provides that in the case of a 
winding up by or subject to the supervision of the Court, every disposition of pro- 
perty of the company, and every transfer of shares, or alteration in the status of its 

* members, made after the commencement of the winding up shall, unless the Court 
otherwise orders, be void. The section corresponds to section 153 of the English 
Companies Act, 1862; section 205, clause (2) of the Companies (Consolidation) Act, 
1908 and section 173 of the Companies Act of 1929. ‘The scope of the provision 
has been examined in a number of decisions in England and India. The locus classicus 
on the matter is the decision of Lord Cairns in In re Wiltshire Iron Co. ex parte Pear- 
sont, where he said: “ The 153rd section no doubt provides that all dispositions 
of the property and effects of the company made between the commencement of 
the winding up (that is, the presentation of the petition) and the order for winding 
up, shall unless the Court otherwise orders be void. This is a wholesome and neces- 
sary provision to prevent during the period which must elapse before a petition 
can be heard the improper alienation and dissipation of the property of a company 
in extremis. But where a company actually trading which is the interest of every- 
one to preserve, and ultimately to sell as a going concern, is made the object of a 
winding up petition which may fail or may succeed, if it were to be supposed that 
transactions in the ordinary course of current trade, bona fide entered into and com- 
pleted, would be avoided and would not, in the discretion given to the Court be 
maintained, the result would be that the presentation of a petition, groundless or 
well-founded, would ipso facto paralyse the trade of the company and great injury 
without any counterbalance of advantage, would be done to those interested in the 
assets of the company.’ According to Lord Cairns the discretion given to the 
Court is one to be exercised for the benefit and in the interests of the company to 
enable it to obtain necessary funds for carrying on its business during the period 
between the presentation of the petition for the winding up and the Court’s order on 
it so as to avoid the business being paralyzed. The transaction must be one entered 
into in the ordinary course of its current trade bona fide. A very good illustration 
of such a “ transaction in the ordinary course of current trade.bona fids entered into 
and completed” is afforded by the facts in In re Park Ward & Co. Lid.*. In that 
case between the date of the presentation of a petition for the winding up of the 
company and the date of the order for its compulsory winding up a debenture was 
issued by the Company in favour of one Rowley to secure to him the repayment 
of £1,200 advanced to enable the company to pay wages due to the staff. The vali- 
dity of the issue of the debenture came up for consideration with reference to sec- 
tion 205 (2) of the Companies (Consolidation) Act, 1908. Apropos of it Romer, J., 
observed : “ Had he not done so the wages would not have been paid and the 
business temporarily at any rate, would have had to be closed down. The £1,200 
was accordingly advanced by Mr. Rowley for the purpose of preserving the busi- 
ness as a going concern. The transaction between him and the company was 
therefore just the sort of transaction which Lord Cairns thought it was the object 
of the proviso to the section to preserve and which ought to be rendered valid by an 
order of the Court.” It was also argued that the power ẹ f the Court under the 
proviso ought not to be exercised in favour of a person wh , «t the date of the tran- 
saction in question had knowledge that a petition for windi, up had been present- 
ed. In rejecting the contention, Romer, J., observed: ‘‘%{ I were to adopt the 
view put forward by Mr. Clayton, a company would in very few cases be able 
to obtain the assistance r ecessary to enable it to carry on business as a going con- 
cern. Lord Cairns evidently regarded the power given to tie Court by tae sec.ion 
as one given for the benefit and in the interests of the company so as to ensure that 
a company which is made the subiect of 4 winding up petition may nevertheless 
obtain money necessary for carrying ‘on its business and so to avoid its business 
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being paralysed.” The exposition’ of thé Court’s poWér under section 227 (2) 
of the Indian Companies Act has been practically on the same. lines. Tulsidas v. 
Iidustrial Bank} points out how the words of the sectién are prima facie wide enough 
to include any sale or payment which a ¢émpany may make after the presentation 
‘of the petition for winding up thereby making the business come to a standstill 
and how it is for that reason the Court has very properly laid downi that, speaking 
generally, any bona fide transaction carried out and completed in the ordinary course * 
‘of current business will be sanctioned by the Court under the section while at the same 
time ensuring that the assets shall not be disposed of at the mere pleasure of the com- 
pany in violation of the fundamental principle of equality amongst creditors. ‘The 
raison d’etre behind the discretion given to the Court under the section is stated in 
‘Official Liquidators, Gorakhpur Electric Supply Go., Bid. v. Sıemens (India), Lid.* to be that 
where the business of the Company is continued in good faith either because it is 
hoped it may not be necessary eventually ta wind up the company or because in the 
interests of all concerned it would_be better that-the company on being wound up 
‘should be transferred as a going concern, it will be necessary for the company to 
enter into various transactions, and that it would be impossible for it to do so if 
it was not able to.make any transfers. The Court recognised that it will net be 
possible to make a definite rule to meet all circumstances because these may be 
extremely varied. In Ramlal v. Official Liquidator, Benares Bank,? Braund, J., stated : 
‘* Section 227 (2) is a discretionary section by virtue of the words ‘ unless, the Court 
otherwise orders.’ That gives the Court discretion at any time to make an order 
in a proper case validating a disposition notwithstanding that it is one made after 
the commencement of the winding up.. In dealing with every question as to the 
way the discretion is to be exercised the Court must. have in mind the fundamental 
principle that the assets of the company shall so far as it is possible and subject to 
certain well recognised exceptions be distributed pari passu between the creditors 
and, subject as aforesaid, no creditor shall obtain an advantage over any other 
creditor’. The learned Judge remarked that the test for the exercise of the Court’s 
discretion is whether the Court would have sanctioned the transaction on an applica- 
tion in that behalf. It must be in the nature of.a salvage or of real necessity or the 
only means-of keeping the company. going. In the instant case a company had 
borrowed money from a bank after a petition for the winding up of the company 
and the appointment of a provisional liquidato1, and created a charge in its favour. 
It was held by the Court that on the facts found the transaction in question could 
not be held to be bona fide and the charge was therefore not one.to be validated. 


-COMMISSIONER oF Income-rax; BomsAy v. Ooae Grass Works, Lrp., 
(1954) 2°M.L.J. 67: 1954 S.G.J. 522 (S.Q). 5 TE 

This decision examines inter alta the precise effect ofehe acceptance of a negoti- 
able instrument in payment. In Stedman v. Gooch,* a bill hac been taken in dis- 
charge of an amount due in_respect of millinery goods supplied and a receipt had 
been passed for the bill. Lord Kenyon held that if in payment of the debt the 
creditor is content to take a bill or note payable at a future day he cannot 
legally commence an action on his original debt unless and until such bill or note be- 
comes payable or default is made in the payment ; but that if such bill or note is 
of no value, as if, for example, drawn on a person who has no effect of the drawer: 
im his hands and who therefore refuses to. accept it, in such.case he may consider 
it as waste paper and resort to his original demand and sue the debior on it. The 
decision establishes that payment by bill even if stated to be in discharge is not 
tantamount to satisfaction. The word ‘payment’ is not a technical word and has 
been imported into law proceedings from the exchange and not from law treatises ; 
so much so, when one speaks of paying in cash it means in satisfaction whereas when 
it is by bill it does not import satisfaction unless the bill is ultimately taken up. 
Ot ne nt ttt enc ert NA. 
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This aspect is brought out, in Maillard v. The Duke of Argyle?! where referring to Lord 
Kenyon’s observation in the earlier case, Tindal, C.J., said: “The word payment 
does not necessarily-mean payment in satisfaction and discharge but may be used 
in a popular sense.” Maule, J., added that a bill cannot be said to be paid until 
it reaches maturity and is duly honoured. The matter came up in Kemp v. Wait® 
and Baron Parke observed : “Mr: Browne has argued that the word ‘discharge’ 
imports no more.than that the bill was-given for and on account of-the debt and 
therefore was no payment and I think that is the true construction of the plea”: 
Apart from a payment by bill not operating as satisfaction till the bill is honoured 
another aspect of the matter is brought out in Robinson v. Read*, where Parke, J., 
laid down that unless-a bill-is taken by choice instead of cash it is not equivalent 
to payment. In other words, it is only where the creditor elects to’ take a bill or 
cheque having it in his power to.obtain payment in cash that it could be taken as an 
agreement by the creditor impliedly that he was accepting the bill as an unconditional 
and absolute payment. The law is fully reviewed by the Court of Appeal in In re 
Romer and Haslam*, In that case Lord Esher, M.R., observed: It is perfectly well- 
known law acted-upon-.in every form of mercantile business, that-the giving of a 
negotiable security by a debtor to his creditor operates as a conditional, payment 
only, and not as a satisfaction of the debt, unless the parties agree so to treat it.” 
Bowen, L.J., added : “A bill of exchange given -for a debt amounts to conditional 
payment of that debt, and is only conditional payment so long as it is running ; 
the payment is liable to be defeated when the bill is dishonoured.” It was also 
held that the-execution of a formal receipt for the amount carried by the bill of 
exchange is not sufficient to rebut the presumption of discharge being only- condi- 
tional. A cheque no doubt is a conditional payment only ; but unless dishonoured 
is payment. In other words, where it is not in fact-dishonoured, it cannot be denied 
that it constitutes payment. In Felix Hadley & Co. v. Hadley®, the defendant 
had sold to the company his business as existing on 31st December, 1887, with the 
goodwill, stock-in-trade, and “all book and other debts due to the vendor in connec- 
tion with the said business and the full benefit of all securities for such debts”. On 
ist January, 1888, the defendant had in his possession certain cheques and bills 
given for trade-debts which had been received by him prior to that date and were 
subsequently honoured. On the question whether the trade debts-to which the 
cheques and bills related were to be regarded as paid: on or before 31st December, 
1877 and as such did not pass to the company, Byrne, J., observed - “In this case, I 
think what took place amounted to a conditional payment of the debt; the condition 
being that the cheque or bill should be duly met or honoured at the proper date.” 
The learned Judge held that the cheques and bills having been met they would 
not be debts outstanding on 31st-December, 1887 and did not pass to the company. 
The matter is also dealt with in Rokhana Corporation v. Inland Revenue Gommissioners®, 
where Lord Maugham stated : “Apart from the express terms of section 33, sub- 
section (1) [of the Finance*Act, 1924] a similar conclusion may be founded on the 
well known common law rules as to the effect of the sending of acheque in 
payment of a debt, and in the fact that the payment is subject to the condition subse- 
quent that the cheque must be met on presentation ;.the date of payment if the 
cheque is duly met is the date when the cheque was posted.” These are equally 
the principles of law-applied in India, vide Jambu Chetty v.-Palaniappa Chetty,’ Palam- 
appa Chettiar v. Arunachellam Chetty®. The instant decision is in line with these 
authorities and holds that a cheque unless dishonoured is payment, that delivery 
of the cheque to:the post office at the request. of the addressee is delivery to him, 
and that the place of the posting of the cheque is the place where the payment 
is to be deemed to be made. p - - 





1. (£843) 6 Man & G. 40: 194. E.R. Bar. *5. L.R. (1898) 2 Ch. 680. - 

2. Er 15 M. & W. Baa: ii E.R. 1028. A L.R. (1938) A.C. 380. 

$. (1829) 9 B. & C: 109 E.R. 167. * 4 (1908) LL.R. 26 Mad. 526 
4 L.R, (1893).2 Q.B. 286 8. (1911) a1 M.L.J. 432. œ 
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SULTAN AHMED ROWTHER v. STATE OF Manpras, (1954) 2,M.L.J. 93- 


This case decides an interesting question, namely, the meaning of the words 
“ agricultural’ or horticultural produce grown on any land in which the assessee 
had an interest” in section 2 (i) of the Madras General Sales Tax Act, 1939. Under 
that section the assessee is entitled to exclude from his turn-over the proceeds of the 
sales of such produce for purposes of assessment. ‘To claim exemption the assessee 
must have had an interest in land as owner, usufructuary mortgagee, tenant or 
otherwise. From the collocation, it is clear that the woras ‘or otherwise’ should. be 
interpreted ejusdem generis. Other enactments like the General Clauses Act, the 
Tranfer of Property Act and the Registration Act have defined ‘immovable property’ 
for purposes of the Act concerned, and there is a large volume of decisions explaining 
what will amount to an interest in immovable property. The leading pronounce- 
ment is that in Marshall v. Green!, where the sale was of growing timber to be taken 
away as early as possible by the purchaser. It was held that it was not a contract 
for the sale of land or of any interest therein within the meaning of section 4 of the 
Statute of Frauds, It was pointed out that at one time the principle was that wher- 
ever at the time of the contract it is contemplated that the purchaser should derive 
the benefit of further growth of the thing sold from further vegetation and from 
the nutriment afforded by the land the contract was to be deemed as for an interest 
in land ; but where the process of vegetation is over or where the intention of the 
parties is an immediate or early removal of the thing sold from the land the contract 
is to be taken as one for goods. In later days according to the learned Chief Justice 
Coleridge, C.J., the principle was modified and it became settled law that with re- 
gard to corn and other growth of the earth which are produced not spontaneously 
but by labour and industry, a contract for the sale of them while growing irrespec- 
tive of whether at that time they were in a state of maturity or have still to derive 
nutriment from the land to reach that state, is contract for the sale of goods and not 
of any interest in land. In other words, in regard to fructus industriales though they . 
are to derive a benefit from the land after the sale to become fit for delivery neverthe- 
less it will be a sale of goods only. If however they are not fructus industriales 
if the intention was that they are to remain in the land for the advantage of the 
purchaser and are to derive a benefit from so remaining then the contract will 
in part relate to an interest in land. In case the thing not being fructus industriales. 
is to be delivered immediately, whether the seller is to deliver it or the purchaser is 
to enter and take it, the buyer is deriving no benefit from the land and the contract 
is not for an interest in land. In Kauri Timber Company, Lid. v. Commissioner of Taxes,” 
a considerable portion of the concerned property had been acquired under leases for 
a period of 99 years by the company. There was no obligation on the company to. 
cut down and remove the timber or indeed to do so at any special date, the rights 
in regard to the timber being coextensive with the periôd of the leases. On these 
facts, Lord Shaw delivering the judgment of the Privy Council observed: It 
appears to the Board that the present case involves no refinement of distinction ; 
for the transaction under which the timber rights were acquired was not one under 
which a mere possession of goods by a contract of sale was given to the appellant 
company but was one under which they obtained an interest in, and possession of 
land. So long as the timber at the option of the company remained upon the soil, 
it derived its sustenance and nutriment from it. The additional growth became 
ipso jure the property of the company. All rights of possession necessary for working 
the business of cutting or even for preserving the standing and. growing stock of 
timber were ceded under the leases. All this together with the business facilities 
for removal and sale was granted to the company, which became thereby invested. 
with the possession of and an interest in the land’. Thus according to English 
law, ii a distinction exists between things being fructus industriales and things not 
being fructus indusiriales ; in regard to the former though the thing sold has to remain 
on the land and derive nutriment from the soil for any period of time it will be a sale: 





1. (1875) LR. 1 C.P.D. 36. 2. L.R. (191g) A.C. 771 (P.C.). 
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of goods and no interest in land passes; in regard to things not fructus industriales it is a- 
question of intention of the parties to be gathered from the facts of the case whether’ 
itis a sale of goods and no more. (ii) Ifthe things sold is to be removed immediately 
or within a short period and entry on the land is only ancillary to that object it will 
be a sale of goods ; but if there is no obligation to remove immediately. or on any 
set date and the acts of user permitted amount to giving possession of the land 
the contract will be as for an interest in land. The law of India also seems to be 
the same. In Stent Chettiar v. Santhanathan Chettiar1, the plaintiff had assigned by 
document to the defendatn for consideration the right ‘“‘to cut and enjoy the trees, etc.,, 
in a tank for a period of four years from its date”. The question was whether the 
document conveyed an interest in immovable property within the meaning of the 
Registration Act. ‘The trees were of spontaneous growth. The right passed was 
not merely to the trees existing at the date of the transaction but also to those that 
may grow later. The period during which the right was exercisable was not a 
short period. In these circumstances it is fairly clear that the arrangement conveyed. 
an interest in land within the meaning of the Registration Act. In Natesa Gramam v. 
Thangavelu Gramani*, the arrangmenet covered a period of two years. The right 
conferred was to draw toddy from and pick fruits of palmyrah trees on a certain 
land. Neither the trees nor even the leaves were to be cut. It was held that no 
interest in immovable property was created for purposes of the Registration Act, 
the right of entry on the land for climbing the trees being only a license and no more. 
An instructive decision on the point is that-of the Judicial Committee in Mohanlal 
Hargovind v. Commissioner of Income-tax, C.P. & Berar.® In that case, the appellants 
were doing business as bidi manufacturers. ‘The bidis were composed of tobacco 
contained or rolled in leaves of a tree known as tendu leaves. The appellants 
obtained the leaves by entering into a number of short term contracts with Govern- 
ment and other owners of forest. The contracts allowed the appellants to coppice 
small tendu plants a few months in advance to-obtain good leaves and to pollard the 
tendu trees a few months in advance to obtain better and bigger leaves. On these 
facts it was held that the contracts created no interest in the land. Lord Greene 
observed : “They are simply and solely contracts giving to the grantees the right 
to pick and carry away leaves, which of course implies the right to appropriate 
them as their own property. The small right of cultivation given....is merely 
ancillary and is of no more significance than would be e.g., a right to spray a fruit 
tree given to a-person who has bought the crop of apples. The contracts are short 
term contracts. The picking of the leaves under them is to start at once or practical- 
ly at once and.to proceed continuously. Itis true that the rights under the contracts 
are exclusive but in such a case as this that is a matter which appears to their Lord- 
ships to be of no significance”. In the case under notice, the contract was for one 
year and gave the right to oollect the usufruct of the arecanut palms on the concerned 
land. Applying the tests mentioned supra it was held that no interest in land was 
created by the transaction. 


BALASUNDARA MUDALIAR 2. MurauvENKATACHALA MUDALIAR, (1954) 2 
M.L.J. 141. 


Whether time is of the essence of the contract in the case of a sale and an inde- 
pendent agreement to reconvey within a specified time was the question raised. 
and answered in this case. In equity time is not of the essence of the contract. 
The object of it is to do justice between the parties. The Court looks at the substance 
and not at the mere form of the contract for the purpose. -The scope of this principle 
has been elucidated in a number of decisions. In Roberts v. Berry’, Turner, LJ., said 
that “time may be made to be of the essence of the contract by express stipulation 
between the parties, by the nature of the property or by surrounding circumstances 





® 2 

g. (1896) 6 M.L.J. 281 : I.L.R. 20 Mad. 3. (1949) 2 M.L.J. 571: L.R. 76 LA. 235: 
58 (F.B.). I.L.R. (1949) Nag. Gi). 

a. (1913) IL.L.R. 38 Mad. 883. 4. (1853) 3 De.G. M. & G. 284: 43 E.R. 112- 
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showing the intention of the parties:that the contract was to be completed within a 
limited time.” Where a contract mentions a particular time for the doing of an 
act without anything more such intention is not inferred. _In the above case, Turner, 
L.J., remarked: .“‘In order to give legal rights it is necessary. that some time should. 
be specified at which the contract is to be completed; but this Court looks at such 
a stipulation as being merely intended to create legal right and not to determine 
the substance of the contract or ‘anything beyond the legal right”. Developing 
the thesis, it was ‘stated by Lord Cairns in Tilley v. Thomas1,: “A Court of equity 
will indeed relieve against, and: enforce specific performance, notwithstanding 
failure.to keep the dates assigned by. the contract either for completion or for the 
steps towards completior, if it can do justice between the parties and if there is 


nothing in the express stipulations between the parties, the nature of the property,,. 


or the surrounding circumstances which would make it inequitable to interfere 


with and modify the legal right. That is what is meant and all that is meant when. 


it is said that in equity time is not of the essence of the contract.” That these princi- 
ples are applied in India also is clear, Section 55 of the Contract Act provides 
that where a party to a contract promises to do a certain thing at or before a speci- 
fied time and fails to do any such thing at or before the specified time, the contract 
or so much of it as has not been performed, becomes voidable at the option of the 
promisor, if the intention of the parties was that time should be of the essence of the 
contract. In Jamshed Khodaram v. Burjorji Dhunjibhat*®, Viscount Haldane after advert- 
ing to the principles of English law and the provision in section 55 of the Contract 
Act observed : “Their Lordships do not think that this section lays down any princi- 


ple which differs from those which obtain under the law of England as regards’ 


contracts to sell land.” After pointing out that the principle is well expressed in 
Lord Redesdale’s judgment in Lennon v. Napper®, and adopted by Knight Bruce, L.J., 
in Roberts v. Berry* and is again formulated by Lord Cairns in Tilley v. Thomas! and. 
by the House of Lords in Stickney v. Keeble®, Viscount Haldane said : “Their Lord- 
ships are of opinion that this is the doctrine which the section of the Indian statute 
adopts and embodies in references to sales of land.” He went on to add: “The 
special jurisdiction of equity to disregard the letter of the contract in ascertaining 
what the parties to the contract are to be taken as having really and in substance 
intended as regards the time of its performance may be excluded by any plainly ex- 
pressed stipulation. But to have this effect the language of the stipulation must 
show that the intention was to make the rights of the parties depend on the obser- 
vance of the time limits prescribed in a fashion whichis unmistakable. The language 
will have this effect if it plainly excludes the notion that these time limits were 
merely of secondary importance in the bargain and that to disregard them would be to 
disregard nothing that lay at its foundation.” In regard to the observance of time 
limits prescribed for the exercise of a privilege or option given to a party the afore- 
said considerations will not apply, and the time limits will have to be strictly complied 
with. In Barrell v. Sabine’, it was stated that ‘where there is a clause or provision 
in the conveyance for the vendor to repurchase, the time limited for that purpose 
ought to be precisely observed.” In Joy v: Birch’, one W.G. by indenture dated 
in 1800 for the consideration of two sums of £2,000 and £2,000 granted to G.J. two 
annuities of £300 each charged on certain freehold lands of his. The indenture 
contained powers of repurchase by W.C., his heirs and assigns at any time after 
6th March, 1804, on giving twelve months’ notice in writing and paying all arrears. 
The Lord Chancellor observed : “ It is a well established rule, that under a clause 
of repurchase of this description being for the;-purpose of determining an 
interest, the terms of the proviso of repurchase must be strictly complied with ”. 


~ _ 


F 





I1. L.R (1868) 3 Ch.A. 61. È 112. 

2. (1915) go M.L.J. 186: LR. 43 I.A. 263-- -5.- L.R. (1915)- A.C. 986. 
i.L.R. 40 Bom. 289 (P.C.). 6. x Ver. 283 : 23 ER. 462. : 
3. ae 2 Sch. & Lef. 682. 7. (1836) 4 Cl. & Fin. 57: 7 E.R. 22. ° 
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In Dibbins v. Dibhinst; articles of partnership had provided that on the death of 
either partner, the survivor should have the option of purchasing the deceased 
partner’s share on giving notice of his intention to do so within three months from 
the death. The surviving partner was of unsound mind and notice of intention 
to purchase was given on his behalf by his solicitor within the specified time, though 
such notice cannot be valid in law. An order was subsequently made under the 
Lunacy Acts authorising notice of purchase. to be: given and a second notice was 
accordingly given. By them however the three months’ period had expired. ~ It 
was held that the first notice being mvalid it cannot be ratified by the issue of the 
second notice ; and the second notice having been given beyond the time limit 
prescribed there was no compliance with the contract. In so deciding Chitty, J., 
observed : “ The doctrine of equity that time is not of the essence of a contract 
is not one of universal application, and it is settled with reference to opticns uf this 
kind that there is no difference as to time between the rule of equity and the rule 
of common law ; in other words, iu exercising an option of this nature where time 
is limited the option must be exercised (if at all) within the time for which it is 
expressed to be given, both at law and in equity’, In Coote’s Law of Mortgages?, 
it is stated that “ the right of repurchase is a privilege and is only to be exercised 
on a strict performance of the terms ”. In India the matter-was considered in 
Samaropuri Chcitiar v. Seetharama Chettiar®, where Sadasiva Ayyar, J., held that where 
the transaction is not a mortgage the right to repurchase being an option must bé 
exercised according to the strict terms of the power, In the instant case, where 
there was a completed sale and on the same date an agreement to reconvey within 
a specified time had also been executed, applying the principles set out above it 
was held that-time is of the essence of the contract as otherwise the position of the 
purchaser would be very difficult as he would not kn»w at what point of time his 
title to the property has become perfected and net questioned. 


Virniant v. Mercun, (1954) 2 M.L.J. 202 : (1954) 8.C.J. 626 (S.C.), 

The drawee is not as such ordinarily liable on a negotiable instrument. His 
liability arises only when he accepts the bill. In Sheth Kahandas Narandas v. Dahia- 
bhai4, West, J., observed that where there has been no acceptance no cause of action 
can have arisen to the payee against the drawee. Section 32 of the Negotiable 
Instruments Act enacts that “ in the absence of a contract to the contrary, the maker. 
of a promissory note and the acceptor before maturity of a bill of exchange are 
bound to one amount thereof at naturity according to the apparent tenor of the 
note or acceptance respectively, and the acceptor of a bill of exchange at or after 
maturity is bound to pay the amount thereof to the holder on demand”. This 
section does not postulate any diffrent principle. Secticn 61 provides for present- 
ment for acceptance only ,when.the bill is payable after sight-and not when it is 
payable on demand. Thi does not however mean that in the latter case present- 
ment for-acceptance is dispensed with. In the case of a bill payable on demand 
both the stages synchronise. The presentment is both for acceptance and payment. 
If payment is made, acceptance is necessarily implied. If no payment is made 
it signifies non-acceptance. In the-case of a bill payable after sight the two stages 
stand separated. But in either case there can be no liability of the drawee in the- 
absence of acceptance. In the case of a bill payable after sight section 61 provides 
that the bill should be presented for acceptance by the holder or on his behalf. 
It is true there is no similar provision in regard to a bill payable at sight. But 
inasmuch as in the case of such a bill presentment for acceptance and presentment 
for payment synchronise it follows that under section 78 the person entitled to. 
receive payment is the person entitled to present it for acceptance. Such being 
the case it would follow that where an unauthorised person presented the bill and 
got paid there is no valid acceptance and therefore no privity can arise between 
the drawee and the payee. The instant decision elucidates the position in the 
above manner. . e l 





1. L.R. (1896) 2 Ch. 348. Ea: 19) 37 M.L.J. r09 LLR, 42 Mad. 8o2. 
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STATE OF MADRAS v. BAFFAKI THANGAL, (1954) 2 M.L.J. 296. 

In English Law, certain principles have become settled in respeét of privilege- 
claimed by officers of Government against production of documents. Privilege 
does not attach to a documert merely because it is a State or official document 
but only if its disclosure would be contrary to the interests of the public. The 
privilege is a narrow one most sparingly to be exercised. The principle of the rule 
is public interest and the rule accordingly will be applied no further than what 
the attainment of the object requires. The privilege should normally like any 
other be claimed under the sanction of an oath, the oath being that cf a responsible 
minister of State whose mind has been directed to the question, Robinson v. State of 
South Australiat. The matter was fully considered by the House of Lords in Duncan 
v. Cammell, Laird & Company, Lid.*, and it was pointed out that the decision to 
object should be taken by the minister who is the political head of the department 
concerned and that he should have seen and considered the contents of the docu- 
ments and himsclf formed the view that on grounds of public interest they ought not 
to be produced. It was also emphasised that the mere fact that the minister or the 
department does not wish the document to be produced is no adequate justifi- 
cation, and that production should only be withheld when the public interest 
would otherwise be damnified, as where disclosure would be injurious to national 
defence, or to good diplomatic relations, or where the practice of keeping a class 
of documents secret is necessary for the proper functioning of the public service. 
It was further laid down that in such a case the Court should not require to see the 
document for the purpose of ascertaining whether disclosure would be injurious 
to public interest or not and that ministerial obiection taken in the proper form is 
conclusive. In India, however, the matter is governed by specific statutory provi- 
sion. Section 123 of the Evidence Act states that “ no one shall be permitted to 
give any evidence derived from unpublished official records relating to any affairs 
of State except with the permission of the officer at the head of the department 
concerned, who shall give or withhold such permission as he thinks ht”. The 
language of the section would seem to allow the claim of privilege whatever may 
be the nature of the evidence provided it is derived from unpublished official records. 
That the privilege can be sustained only if the evidence if given will be against 
public interest does not follow from the language. The analogies of the English 
law may not therefore be relevant. Another point of some difficulty is as to what 
is meant by the words “officer at the helad of the department concerned”. Even 
in England the practice seems to be to place the permanent head of the department 
on the same footing as the minister for this purpose. Taylor states? : “ The objec- 
tion that a document is protected from production’as being a State document cannot 
however be given effect to unless it be taken by the proper officer Uf the Government 
himself, that is, a minister or head of the department ”’.” In J. M. Lall v. Secretary 
of State*, Abdul Rashid, J., has pointed out that the principle and foundation on 
which section 123 rests is concern for the public interest and that, if an affidavit 
is made by the head`of the department that he does net wish to produce certain. 
documents as they constitute unpublished official records relating to affairs of State, 
he is deposing by implication that the document will be prejudicial to the public 
interest. The learned Judge also held that affidavits from a Secretary to Govern- 
riment in the Department or from the Chief Secretary will suffice. The decision. 
in Din Bat v. Dominion of India® also seems to assume this position. In the instant 
case, the same view of section 123 has been taken and it is held that affidavits by 
permanent heads of departments like Secretaries to government claiming privilege 
on the ground that the documents related to affairs of State is sufficient compliance 
with seetion 123 and that it is not correct to say that the Secretary is not an officer 
at the head of a department within the meaning of the section. 





1. L.R. i A.C. 704 (P.G.). 4 
2. L.R. (1942) A.C. 624. 5. 
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NOTES OF RECENT CASES. 


[FuLL Benca.] 


Govinda Menon, Basheer Ahmed Sayeed and Subramania Chettiar v. 
Ramaswami, {F Narayanan. 
15th April, 1955. A.A.A.O. No. 140 of 1951. 


Limitation Act (IX of 1908), Article 182 (5)—“ Final Order ’—Execution petition 
validly presented into Court and returned for compliance with directtons—Dhtrections not 
complied with in time— Execution petition unnumbered and dismissed—If a ‘ Final Order’ 
Jor purposes of saving limitation. a 


An execution petition which was in conformity with law was presented into 
Court and was returned by the office for certain amendments and it was eventually 
found that notwithstanding the return the requirements of Order 21, rules 11 to 14 of 
the Code have been complied with. The petition was re-presented after the expiry 
of the time granted for such re-presentation, with an application to excuse the.delay 
and both the unnumbered execution petition and the application to excuse the 
delay were dismissed. 


¥/eld : Such dismissal of the execution petition would still amount to a ‘ Final | 
‘Order’ within the meaning of Article 182 (5) of the Limitation Act. D 


Held further : The correct and more acceptable view is not to treat the numbering 
and admitting of the execution petition as a necessary sine qua non for any order 
passed upon it to become final, if as a matter of fact the initial presentation complied 
with the provisions of the Code. The finality of the order de not depend upon 
the addition of the petition to the numbers of the executicn petitions pending before 
the Court, but what has jo be considered is the essence of the disposal. If after 
an order is passed it is ngt possible for the Court to do anything further with the 
paper that is rejected, then the order would be a final one ; but if something more 
has to be done even after the passing of the order in which case the Court will be 
enabled to take into consideration other matters arising out of the same petition, 
then it is difficult to say that it is a final order. The view that unless a petition 
4s numbered it has no legal existance in the eye of the law is not correct. 


(1942) 2 M.L.J. 768, overruled. g 

(1948) 1 M.L.J. 327; (1950) 2 M.L.J. 539; (1952) 2 M.LJ. 73; (1948) 
2 M.L.J. 768, referred. 

(1945) 1 M.L.J. 4285 (1945) 2 M.LJ. 152 ; (1947) 1 M.L.J. 393; (1943) 
1 M.L.J. 445 ; (1947) 2 M.L.J. 553, approved and followed. 

(1939) 2 M.L.J. 671 ; (1941) 2 M.L.J. 1018 ; (1948) 2 M.L.J. 374, “referred 
and dissented from. 


@ 


V. Srinivasan and T. R. Ramachandran for Appellant. 
¢ Respondent not represented. 


R.M. ee “Appeal allowed. 
L 
M—N RC i 


(F ULL BENCH.) + 
Rajamannar, C.J., Rajagopalan and _ Hajee Abdul Shukoor & Co. v. 
Rajagopala Ayyangar, FF. State of Madras. 
18th April, 1955. T.R.C. No. 20 of 1954. 


Madras General Sales Tax Act (IX of 1939)— Turnover and Assessment Rules—Rules 
4 Ha 16—Scope and function of—Tax on sale of hides and skins—Stngle point taxation— 
c of. i 


Though section 3 (1) of thé Madras General Sales Tax Act levies a tax on the 
sale of goods on every dealer on his total turnover, in the cases of hides and skins 
this provision is subject to the terms of section 5 of the Act enacting a single point 
taxation in respect of certain specified sales. Section 3 of the Act would therefore 
be subject to the provisions of, among others, section 5 i) of the Act relating to 
hides and skins. The single point of taxation in a series of sales in such cases has. 
to be fixed by the rules. Rule 4 (2) of the Turnover and Assessment Rules does not 
amount to the fixation of a single point within section 5 (ot) but is merely designed 
to determine whether it is the buyer or the seller that shall be liable to be taxed. 
The single point is fixed and the liability to tax is established only under rule 16. 
Under rule 16 (2) (i) it is only the sale of untanned hides and skins by a licensed 
dealer to a licensed tanner who tans the same that gives rise to a tax liabi- 
lity and hence purchases of untanned hides and skins by tanners from persons other 
than licensed dealers are not within the taxing provision. 

(1952) 2 M.L.J. 598 at page 612 held obiter. 

- (1954) 2 M.L.J. 668 observations approved. 

In computing the purchase turnover of a licensed tanner only the sales to him 
from licensed dealers should be included. 

Quaere : Whether a licensed tanner, who purchases untanned hides and skins 
from „an unlicensed dealer is liable to be taxed on his turnover under rule 16 (2) 
or under any other provision of the Act and rules framed thereunder ? 

T. T. Srinivasan and A. N. Rangaswami for Petitioner. 

The Advocate-General (V. K. Tiruvenkatachari) and the Assistant Government 
Pleader (K. Veeraswami) for Respondent. 


R.M. a Reference answered accordingly. 
Rajagopalan and Rajagopala Ayyangar, FF. Hari Ram Sait v. 
18th April, 1955. Commissioner of Income-tax, Madras. 


R.C. No. 26 of 1952. 

PE oe Income-tax Act (XI of 1922), section 28 (1) (¢)—Penalty under— When could be 

In order to levy a penalty under section 28 (1) (c) ofthe Income-tax Act, what 

has to be proved is that the person who has to be penalised has concealed parti- 

culars of his income. The concealment must be of the assessee’s income and the 
assessee should be conscious cf it. 


The fact that the father of the assessee (a minor) was guilty of concealment 
or suppression of income in the previous accounting year could not be a ground 
to penalise the assessee after the death of the father. 


S. Swaminathan for Applicant. 
C. S. Rama Rao Sahib for Respondent. 


R.M. —— Answer in favour of the assessee. 
Rajagopalan. F. Jayalakshmi Ammal v. State of Madras. 
21st April, 1955. W.P. No. 794 of 1953. 


Madras District Municipalities Act (V of 1920)—Sectign 252 read with sections 250- 
and 251-—Powers of State Government under—Licence granted by Munictpality—Extent 
of the power of Government to cancel—Powers of Municipality and Government are to be 
governed by same principles. 
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The jurisdiction of the State Government to act under section 252 of the Dis- 
trict Municipalities Act is controlled by the provisions of section 250 or section 
251 of the said Act. The limits oft he jurisdiction of the Municipality to refuse to 
grant a licence are set out in section 250 ( 3) of the Act. The power of the Government 
under section 252 of the Act to cancel a licence has also to be governed by the same 
limits as are placed on the powers of the Municipality under section 250 (3) of the 

* Act. 


Where a licence has been granted by the Municipality after due consideration 
of the provisions of section 250 of the Act, the Municipality can only act thereafter ` 
under section 251 of the Act by imposing restrictions on the use of the machinery, 
etc. The State Government also, acting under section 252 could impose only those 
restrictions as provided under section 2 51 if the Municipality has omitted to do so. 
The State Government cannot purport to act under section 250 of the Act and cancel 
a license duly and validly granted by the Municipality. In such cases the Munici- 
pality or the Government could only exercise the powers under section 251 of the 
Act and they could only take steps to abate any nuisance and cannot cancel the 
license acting under section 252. 

The scheme of section 250 and section 251 of the Act makes a distinction between 
the stage before the installation of the machinery and the stage after installation, 
restricting the powers of the Municipality at each stage. The State Government’s 
powers to act under section 252 must be read with section 250 or section 251 as 
the case may be. œ 

M. S. Venkatarama Atyar for Appellant. 


The Special Government Pleader (V. V. Raghavan), T. Muntswamt edi: R. S. 
Venkatachkari and S. Ramachandra Ajyar for Respondents. 


R.M. -=m Rule made absolute, 
Rajagopala Ayyar, F. Balasubramania Pillai v. 
21st April, 1955. i Govindarajulu Naidu. 


C.R.P. No. 1420 of 1954. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 12-B— 
Revistonal powers of District Court under—Scope and extent of. 


The only proper way of defining the relative jurisdiction of the appellate and 
revisional authorities constituted under the Madras Buildings (Lease and Rent 
Control) Act is tọ hold that while an appellate authority is entitled to examine 
every question of fact and law dealt with in or arising out of an order of the Rent 
Controller, a revisional authority, while undoubtedly it can interfere with questions 
of law where the Rent Control Act or any provision has been misconstrued, cannot 
normally interfere with figdings of fact unless (a) there was no other materials on 
which such a finding could be based or (b) the finding has been reached by a consi- 
-deration of irrelevant or inadmissible matter or (c) it is so perverse that no reasonable 
person could have reached that conclusion or (d) the finding has been reached by an 
erroneous understanding’ of the law applicable to the matter. To hold that a revi- 
sional authority could interfere with findings of fact of an appellate authority without 
regard to these limitations would be to convert a revision into a regular appeal and 
to obliterate the distinction between appeals and revisions which Act has taken 
care to provide. 

A. V. Narayanaswami Ayyar and R. Venkatachalam for Petitioner. 

K. S. Desitkan and K. Raman for Respondent. 


R.M. ——— Petition allowed. 
Rajamannar C.F., and Somasundaram, F., Gopalan Nambiar v. Krishnan Nambiar, 
22nd April, 1955. C.R.P. No. 1870 of 1952. 


Code of Givil Procedure (y of 1908), section 48—Applicability to execution of decrees 
of Village Courts. 


There is no provision in tHe Village Courts Act making the Code of Civil 
Procedure or any part of it applicable to proceedings under the Village Courts Act, 
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It follows therefore that section 48 of the Code as such does not*apply to the execu- 
tion of a Village Court decree. The Village Courts Act provides for execution of a 
village Court decree by two classes of Courts, namely a Village Court itself and the 
Court of the District Munsiff to which it is transmitted or to which it is withdrawn. 

A decree of a Village Court is a decree of a Civil Court, though no doubt that 
of a special Court with limited powers. There are provisions in the Village Courts. 
Act for execution of the decrees passed by a Village Court by that Court itself. 

[Difference between a decree of such a Court and an award ofa Registrar under 
the Co-operative Societies Act or an order under the Religious Endowments Act 
which are not capable of execution by themselves but only by a transferee Court 
pointed out]. When a decree passed by one Court is transferred to another Court 
for execution the law of limitation applicable to a petition for execution is the law 
applicable to a decree of the Court which passed the decree and not the law appli- 
cable to a decree passed by the transferee Court. The fact that the Court to which 
the decree has been transferred is a Court, the decree of which will be governed by 
section 48 of the Code of Civil Procedure, would not make any difference. 

The fact that a decree of a Village Court is transferred to a District Munsiff’s 
Court for execution would not have the effect of making section 48 of the Code of 
Civil Procedure applicable to the execution petition. The Indian Limitation 
Act applies to proceedings-in a Village Court. The Law of Limitation applicable 
to Village Court decrees is governed by that Act alone. 

I.L.R. 36 Mad. 108 : 21 ML.J. 777 ; (1950) 1 M.L.J. 437; I-L.R. 17 Cal. 
491; A.LR. 1942 Pat. 128, referred. 


(1939) I M.L.J. 695 ; (1940) I M.L.J. 268, explained. 

I.L.R. 56 Mad. 712 : 65 M.L.J. 364; I.L.R. 58 Mad. 760: 68 M.L.J 200, dist. 
V. P. Gopalan Nambtar for Petitioner. 

A. Achuthan Nambiar for Respondent. 


R.M. —— { Petition dismissed. 
Rajamannar, C.F., and Somasundaram, F., Muthappa Chettiar v. 
j 22nd April, 1955- Salem Rajendra Mills, Ltd. 


Appeal No. 296 of 1950. 


Company Law—Refusal of a company to register the transfer of shares in the name of 
the transferee —When justified—Dtscretion ofthe directors—If could be interfered with by 
Court—Reasons for the refusal—If should be given. j 

If a discretion as to ee transfers of shares of a Company is given by the 
Articles of Association of the Company to the Directors, a Court will not control 
the exercise of such discretion unless it is proved that the Directors are not exercising 
the discretion bona fide or are acting in other ways oppressively, capriciously or 
corruptly or in some way mala fide. 

Palmer’s Company Law i1gth Edn., p. 109; In re Gresham Life Assurance, 
Society, L.R. 8 (Gh. App.) 446; Buckley’s Companies Act, gand Eda., p. 175 
referred. 

A Court will not draw an unfavourable inference ‘against the Directors because 
they did not give their reasons for refusing to pass a particular transfer; for they 
are under no obligation to disclose their reasons either in Court or out of Court. 
It is enough that they in fact fairly considered the question of transfer but that 
in exercise of the discretion given to them by the Articles they have not passed it. 


In re Coal Port China Company, (1895) 2 Ch. D. 404 at 407, referred. 

But if the Directors do give their reasons the Court must consider whether 
they are legitimate or not (t.¢.) with a view to find out whether the Directors acted 
on right or wrong principles. . A 

In re Bell Brothers, Ltd., 7 T.L.R. 446. ' . 

‘If a person who applies for transfer of shares in his name is of such a charac- 
ter as to thtow the company into confusion (¢.g.,) by indulging in unnecessary 
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litigation and if he*is not a desirable one, the Board of Directors would certainly 
be acting in the best interests of the company in refusing to register the share in his 
name and such a reason is quite a valid one. 


R. Gopalaswam: Ayyangar and R. Sundaralingam for Appellant. 
S. Thyagarajan, K. Subramaniam and Alladi Kuppuswamt for Respondent. | 
R.M oe Orders accordingly. 


Krishnaswamy Nayudu, F. Mohideen Batcha Rowther v. 
28th April, 1955. Sulaiman Sahib. 


»C.R.P. No, 2523 of 1952. 

Code of Civil Procedure (V of 1908), section 51 (d), Order 21, rule 11 (i) (iv) and 
Order 40, rule 1—Appointment of Receiver in execution of decree under Order 21—If appeal- 
able as an order under Order 40. 

The substantive provision of law empowering a Court to order execution of a 
decree is section 51 of the Civil Procedure Code which provides that subject to 
such conditions and limitations as may be prescribed, a Court may, on the applica- 
tion of the decree holder order execution of a decree by the several modes including 
the appointment of a Receiver. Thus the power of Court to appoint a Receiver 
in execution is defived from section 51 of the Code of Civil Procedure. In an execu- 
tion application under Order 21 of the Code one of the modes in which the assis- 
tance of Court can be asked for is by appointment of a Receiver. But the procedure 
to be adopted in such an appointment not being provided for in Order’a1 rela- 
ting to execution, the provisions of Order 40, rule 1 of the Code have to be 
applied by the Court, f it decides to appoint a Receiver in execution. 

Hence in appointing a receiver in execution, the executing Court has necessa- 
rily to rely on Order 40, rule 1, Civil Procedure Code and could make such an 
appointment only under the conditions and limitations specified therein. Though 

order is primarily in execution under section 51 (d) of the Code, it is in substance 
and reality one made under Order 40, rule 1 and third parties who are affected by 
such an order need not resort to a suit but could appeal against such an order under 
Order 42, rule r (s). The test will be whether a stranger who objects to the order 
is a person that could be said to be one against whom such an order is made or is 
otherwise affected by such order and if it is shown that he is a person affected by the 
order, the order should necessarily be considered to be one under Order 40, 
rule 1 and therefore appealable. 

A.LR. 1927 Lah. 190; 48 LC. 133; 78 I.C. 1931; 36 Cal. 713; 59 Cal. 
205; (1928) M.W.N. 390; A.I.R. 1929 Mad. 20, referred. 


M. R. Narayanaswami and K. Thirumalai for Petitioner. 
K. Rajah Ayyar, N. R.»Govindachari and S. K. Ahmed Meeran for Respondent. 


R.M. e —— Petition dismissed. 
Mack, 7. Arunachala Naicker v. Gopal Stores. 
28th April, 1955. C.R.P. No. 32 of 1955. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (c) and 
proviso—Landlord requiring additional accommodation—If could be maintained in respect 
of a different building—Two buildings situated contiguously—tf one could be asked as an 
additional accommodation of another—Equities to decide balance of convemence—Availability 
of alternative accommodation—If could be taken in consideration. 

The proviso to section 7 (3) is of particular application to cases coming under 
section 7 (3) (c) which applies only to landlords occupying only a part of a building 

ing to evict a tenant occupying the whole or other parts of the same building,, 
if he requires additional accommodation. Part of a building also comes within the 
scope of the definition of the word ‘building’ under section 2 (1) of the Act 
and it is in the light of this definition’ that section 7 (3) (e) of the Act hasto be 
interpreted. e ° 

* A landlord doing business in one building purchasing a building next to his 
cannot seek to evict the tenant of that building under section,7 (3) (c). The mere fact 
that two buildings let separately, and as such constituting separate buildings under- 
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the Act, are comprised in one structural building does not make any difference. 
It is sufficient for the purpose of excluding the operation of section 7 (3) (c) of the 
Act if the petitioner and respondent were in occupation of aa buildings as 
defined in the Act. 

Equitable protection is afforded to long standing tenants under the Proviso 
to section 7 (3). In the Madras Buildings (Lease and Rent Control) Act, there is | 
no reference to availability of alternative accommodation as under the English 
Act. But this is undoubtedly a circumstance to be taken into consideration in 
applying the equitable proviso, which gives the Court very wide discretion to reject 
an application for eviction, if it is satisfied that the hardship which may be caused 
to the tenant will outweigh the advantage to the landlord. In case of conflict 
of equities a Court has to resolve it by considering the balance of equity in the light 
of the proviso. 

V. Srinivasa Ayyar and K. Raman for Petitioner. 

W. S. Venkataramanjulu for Respondent. 


R.M. eea Petition allowed. 
Rajamannar, C.J., and Somasundaram, 7. Kumaraswami Pillai v. 
and May, 1955- Venkataramana Rao. 


W.A. No. 146 of 1954. 

Elections—Municipal elections—Power of Election Commissioner to order amend- 
ment of an election petition by adding an additional ground after the time for presenting an 
` election petition has lapsed. 

. Madras District Municipalities Act (V of 1920)-—Rule for decision of Election 
dispules—Rule 6—Applicability of the Code of Civil Procedure to proceedings under—Amend- 
ment of election petihod—Applicability of Order 6, rule 17, Civil Procedure Code. 

The general rule is well settled that the statutory requirements of election law 
must be strictly observed and an election contest is not an action at law or a suit in 
‘equity but is purely a statutory proceeding unknown to the common law and the 
Court possesses no common law power. Any petition seeking to set aside an 
election must strictly conform to the requirements of the law. 

An election tribunal has no power to permit new charges to be introduced 
by way of amendment to an election petition after the expiry of the period within 
which alone an election petition could be filed. 


(1954) S.C.J. 257: (1954) S.C.J. 695, referred. 

Quaere :—Whether the provisions of Order 6, rule 17, Civil Procedure Code 
apply to the procedings before an Election Tribunal ? 

W.A. No. 49 of 1953; (1953) 2M.LJ. 30 (N.R.C.) 3 LL.R. (1953) Bom. 
865; A.LR. 1954 Mys. 102; A.LR. 1955 Pat. 81, referred. 

Assuming that Order 6, rule 17, Civil Presa “Code, would apply to the 
trial of an election petition by an Election Tribunal, the power to amend an election 
petition does not extend to allowing an amendment by which a totally new charge 
is sought to be added to the charges already made in the election petition when 
filed, after the time for filing the election petition has expired. The rule of English 
Law which is based on equity and justice should be taken into account. The 
plain language of Order 6, rule 17, of the Code of Civil Procedure does not also 
permit a new charge to be added by way of an amendment. 

Merely because the Election Commissioner ordered some costs -to be paid 
in the order of amendment and that costs was drawn out by the party opposing 
the amendment it does not operate as a bar to the maintainability oe an appli- 
‘cation’ under Article 226 of the Constitution. 

A.LR. 1933 Mad. 410, distinguished. 

S. Mohan Kumaramangalam and V. Meenakshisundaram for Appellant. 

T.R. Ramachandran and the Special Government Pleader (V.V. Raghagan) 
for Respondents. 


R.M. ° l EE Appeal dismissed. 


? 


Govinda Menon and Basheer Ahmed Sayeed, FF. Thangavelu Mudaliar v. 
29th April, 1955. Thirumalswami Mudaliar. 
A.A.O. No. 726 of 1952. 


Transfer of Property Act (IV of | 1882), section 100—Charge—Scope of—Charge 
created by a decree of Court—If within the scope of section 100—Extinguishment of charge— 
, Property charged with several debts—Sale in execution of one debt—If extinguishes the other 
charges. 


A single charge, as distinct from a simultaneous charge in favour of more than 
one party for different amounts, stands on a different footing. A single charge, 
over property in favour of a creditor can become extinguished if the property is - 
sold in execution of the decree creating the charge, but the same cannot be said 
_ to be the result when one of two simultaneous charges is enforced and the property 

is sold in the course of such enforcement. l 


(Analogy of property charged with payments of maintenance—sale for arrears 
‘of maintenance does not extinguish the charge for future maintenance pointed 
out). When there are more charges than one in respect of the sanie property if it 
is sold in the enforcement of‘one charge, it cannot amount to the ‘extinguishment 
of the other charge which has not been enforced. ; 


Even on a consideration of the language of section 100 of the Transfer of Property 
Act itself it seems to be reasonable to hold that the section does not include within 
the scope of the phrase ‘ by operation of law’ what is brought into existence by 
reason of orders or decrees of Court. The distinction furnished between transfer 
by operation of law and that by or in execution of a decree by a competent Court 
would afford sufficient indication of the intention of the legislature that the charge 
created by operation of law must be understood to be distinct and different from a 
charge-created by a decree of Court and the former cannot include the latter. A 
charge created by a decree of Court cannot be a charge created by act of parties 
or by operation of law. It is altogether a different category not contemplated by 
section 100, Transfer of Property Act. The scope of section 100 is limited only to 
charges created by Act of parties or by operation of law. 

A.LR. 1939 All. 579; A.LR. 1940 Nag. 163 ; A.IL.R. 1945 Pat. 278; A.LR. 
1948 Pat. 199 followed. 


A.LR.. 1944 Nag. 1; A.I.R. 1941 Pat. 95; (1945) 2 M.L.J. 388 differed. 
V. C. Srikumar and P. S. Varadan for Appellant. 
S. Ramachandra Aiyar for Respondent. 


R.M. Order set aside and case remanded. 

s 
Rajamannar, C:F., and Somasundaram, J- Jobn v. Vasantha Pai. 
29th April, 1955. ' _ W.A. Nos. 25 & 26 of 1955. 


Representation of the People Act (XLII of 1951), sections 81, 84, 98, 100 and 
101-——-Cumulatioe effect of—Election Petitioner—If could pray for more than one reltef— 
Conduct of Election and Election Petition Rules—Rule 119. i 


Section 8r of the Representation of the People Act provides that an election 
petition calling in question any election under the Act may be presented on one or 
more of the grounds specified in sub-sections (1) and (2) of section 100 and section 
J01 of the Act. Sub-section (1) of section 100 relates to relief (c), sub-section (2) to 
relief (a) and section 101 to relief (b) in section 84 of the Act. Section 81 permits an 
election petition on one or more of the grounds specified in these several provisions. 
There is nothing to prevent an election petitioner from alleging in the same petition 
grounds some of which would fall within sub-section (1) and others under sub-section 
(2) of section 100. It follows that an election petitioner may pray for more than 
one relief. But it is clear that the Tribunal can actually grant only one of the three 
reliefs or dismiss the entire petition under section 98 of the Act, The-language,’ 

M—NRG : 
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namely “a petitioner may claim any one of the following declarations ” in section 


84 of the Act is not inconsistent with a petitioner claiming any one of the three 
_alternatively. - 


A.LR. 1954 AU. 245 ; A.LR. 1954 Nag. 26 ; (1954) S.C.J. 723 referred. 


The two clauses of rule 119 of the Election Petition Rules, 1951, must be 
taken to provide for any election petition that may be presented, whatever the 
. relief or reliefs prayed for might be. Clause (a) would apply to every petition, 
in so far as it is directed against a returned candidate. If there is only one returned 
candidate clause (a) will apply whether the relief prayed for is that his election 
should be set aside or the election should as a whole be set aside because the result 
comes to the same thing, though the grounds may be different. When there are 
more returned candidates than one, an election petition may pray for a declaration 
that the election of any pne of them to be void. Even then, clause (a) would apply. 
It would equally apply when the election of more than one’candidate is impugned 
individually. In such a case, though an election petition may comprise reliefs 
directed against several candidates, for the purpose of limitation such a petition 
should be deemed to comprise several petitions, each directed against one of the 
candidates returned, and time must be calculated under clause (a) of the rule with 
reference to each of them. 


, Clause (b) of Rule 119 would apply only to a case where there are more returned 
candidates than one,and the election petitioner prays that the election should be 
declared to be wholly void. "The words “ calls in question the election as a whole ” 
in the rule must be construed with reference to the provisions of section 84 (c) and 
section 100 (1). The expression “as a whole” in the rule should be understood 
in the context with reference to the specific relief which is allowed to be claimed, 
namely, a declaration that the election is wholly void. 


M. K. Nambiar, T. Ramaprasadg Rao, N. Srivatsamant and V. P. Raman for Appel- 
lants 


* 


K. VWenkatasubramania Aiyar, T. Krishna Rao and A. Narayana Pai for 
Respondents. 


R.M. ) Appeals dismissed—Directions given. 
Somasundaram, F. ` Public Prosecutor v. Alangaram Chettiar. 
29th April, 1955. Crl. Appeal No. 780 of 1954. 


Madras District Municipalities Act (V of 1920), sections 244 and 249—Coffee- 
hotel on Railway premises with the permission of the Railway Authorities—Necessity to obtain. 
a licence under the Municipalities Act. ° 


- Under section 249 of the District Municipalities Act for the purpose of running 
a coffee-hotel in any place within the limits of a Municipality the licence of the exe- 
cutive authority of that Municipality is undoubtedly necessary. According to 
section 244 of the Act the licence prescribed under section 249 of the Act is not 
necessary if the Central or State Government or any Committee appointed under 
the Marketing of Commercial Crops Act does anything in a place in their occu- 
pation or bare: their control, for which a licence is otherwise required as per the 
Schedule of the Act. But if a private person does coffee-hotel business in the place 
under the occupation or control of the Central or State Government he has to take 
out a licence and pay the prescribed fee as required by the Act and section 244 a 
the Aet does not confer any exemption in such cases. Sections 244 and 249 o 

the Act have to be read and interpreted only in this way. 


Public Prosecutor (V. T. Rangaswami Aiyangar) in person. ' 
S. Krishnamurthi for Respondent. j i r 
RM, , : Appeal allowed. 
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Rajamannar C.F. and, Somasundaram, 7. University Registrar v. Sundara Shetty. 
and May, 1955. W.A. Nos. 27, 28 & 29 of 1955. 

Evidence ‘Act (I of 1872), section 115—Equitable. estoppel—Doctrine’ of—University 

of Madras Regulations—Eligibility of a candidate for the University course.of studies and to 
appear for the University examination—Wrong endorsement of eligibility by the Secretary, 


„Secondary "Education Board on behalf of the University—University, when estopped from 


questioning the validity or correctness of the endorsement of eligibility—Doctrine of equitable 
estoppel— Applicability. 


Under the Ordinances and Rules of the University of Madras, a student is eligi- 
ble for admission into the University course of studies only if he is declared eligible 


(on the basis of marks obtained) by the inclusion of his name in the list of such ` _ 


candidates published in the Fort St. George Gazette which is the authoritative 


slist. But due to the exigencies of the situation such as time and convenience, the 


practice of affixing a stamp of eligibility to the Secondary School Leaving Certifi- 
cate Book of the candidates was adopted. On the basis and strength of such an 
eligibility stamp a candidate sought. and obtained admission to the University 
course of studies and’ had undergone the course to a great extent. A few months 
prior to the termination of the course and before the University examination it 
was discovered that the candidate -had not been declared eligible to the 
University course of studies afid- that he had embarked on the studies on the 
basis of the wrong stamp of eligibility in his Secondary School Leaving Certificate 
Book by the Board of Secondary Education. a 


Held, that though the list of eligibility as published in the Fort St. George Gazette 
may be the only valid list as per the Rules and Ordinances of the University and the 
endorsement of eligibility on the Secondary School Leaving Certificate Book may not 
be strictly authorised by the rules, still the list published in the Gazette itself is not 
conclusive but is subject to corrections and it cannot therefore be held to be the 
only proof of eligibility. 


Held further, that the candidate having expended time and money in pursuing a 
course of study on the strength of the endorsement, even though wrong, made by 
the Secretary, Secondary Education Board, acting presumably on behalf of- 
the University, it is a case of legal or equitable estoppel which satisfies practically 
all the conditions embodied in section 115 of the Evidence Act and the University 
of ee was estopped from saying that the candidate could not continue his 
studies. , T 


(Cases of fraud or mala fide might stand on different footing. In cases such’ as 
these the question of ‘givipg an opportunity to. the candidate to explain’ is not 
very material and the conduct of the University is not in any way mala fide’) 


K.V. Venkatasubramania Ayyar and C.N.S. Chengalvarayan for Appellant. ` 


The Special Government Pleader (V.V. Raghvan), S. Mohan Kumaramengalam, 
S. Gopalaratnam, K.V. Sankaran, M.K. Nambiar, V. Meenakshisundaram and A. Shanmuga- 
vel foy Respondénts. : i ' 


N 


R.M. | Appeals dismissed. 
Rajagopalan and Rajagopala Ayyangar, 77. Sadasivan v. C.I.T., Madras. 
6th May, 1955. R.G. No. 16 of 1952. 


Income-tax Act (XI of 1922), section 10—Capital and revenue receipts—Nature of— 
Consideration received for the surrender of right to future profits of the exploitation of a film 
—AIf capital receipt. i : 

Where two parties produced a talkie film jointly but not in partyership, and 
one of them recejves a lump sum amount from the other, which included the remu- 
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~ neration for past services and the right to future profits the amounts so received is 
not wholly a revenue receipt. A distinction should be made between payments 
made for past services or in discharge of past liabilities. Such payments are wholly 
in the nature’of revenue receipts and its nature is not changed merely because they 
also form part of a transaction by which future-rights also in the capital‘asset are 

- released and a single consideration is received for the two sets of items. But where 
one gets a payment for the surrender of the rights to a share of the future profits” 
and income of film, which is the capital asset, that sum is a sum received by way 
of capital and not an income receipt. In giving up one’s rights for years ahead and 
receiving one sum down aggregate of profits which one would étherwise have received 

_ over a series of years, the lump sum might be regarded as of the same nature as the 
ingredients of which it was composed. But it is not necessarily in itself an item 
of income. Mbney laid out to secure or money receiyed for the cancellation or 
surrender of so fundamental a right as the future rights in a capital asset, cannot bes 
regarded as an income disbursement or income receipt. The money received for 
such surrender of the congeries of rights which one enjoyed, is a capital asset. 
It is the surrender of ‘the share in the asset. : 


\ 
' Van Den Berghs Lid., v. Clark, 19 Tax Cases 390 (H.L.) and Barr, Crombie & 
Company Lid., v. Commussioners of Inland Revenue (1947) 15 I.T.R. 56 (Sup.) Ref. 


In such cases where the consideration receiv@ consists of both revenue receipts 
and capital assets, there should be an apportionment between the sum attributable 
to either. Carter v. Wadman, 28 Tax Cases 41 referred. f 


Where a lump sum payment is made in respect of two different matters, one 
of which would lead to an assessment for tax and the other would not, the Commis- 
sioners have to apportion the same. 


T. V. Balakrishnan for Applicant. 
C. S. Rama Rao Saheb for Respondent. 


R.M. Answered accordingly and directions given. 
" Krishnaswamy Nayudu, 7. Logambal ‘Ammal, In the Petition of. 
1oih May, 1955. - S.R. No. 3489 of 1955 (O.S.A.) 


Court-fees—Leave to sue in forma pauperis refused by the Master—Appeal to the 
Judge in Chambers dismissed—Original Side Appeal—Court-fee payable—High Court Fees 
Rules, Item 45 (1)—-Applicability. l l 

An order by the Master refusing to grant leave to sue in forma pauperis to an 
applicant is one under Order 33 of the Code of Civil Procedure and is as 
such appealable under Order 493, rule (1) (nn) of the Code. An appeal to the 
Judge in Chambers from an order of the Master, though in the form of a Judge’s , 
summons as required by the Original Side Rules is an appeal under the said provi- 
sion of the Code of Civil Precedure and the character of the proceedings before 
the Judge is not changed. An ey awe from ah order passed by the Judge in Cham- 
bers, on appeal from the order of the Master, is an appeal under clause 15 of the 
Letters Patent and Item 45 (1) of the High Court Fees Rules would not apply to 
such an appeal and the proper court-fee payable is that provided under item 45 (2), 
because a Judge of the High Court sitting in Chambers is not subordinate to the 
High Court, notwithstanding that an appeal is provided against the order or judg- 
ment of a single Judge of the High Court to a Bencli of the same High Court. 

®. Radhakrishnan for Petitioner. 

G. Ramanujan for Government Pleader (C, A. Vaidialingam) for Respondent. 

R.M, Directions accordingly. 


IÍ : 
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Mack and Krishnaswayit Nayudu, FF. Kuljttalai Bank ù. Nagamanickkame 
4th March, 1955. Appeal No. go2 of 1950. 


Hindu Law— Joint family—Debts—Business debts—Binding nature—Trading family 
whose hereditary vocation or kulachara is trade or commerce—Powers of manager to start 


new trade—Scope and extent of. 


° Per Mack, 7.—‘‘ A managing member of a Hindu joint family, whether he is 
the father or a senior coparcener cannot start a new trade or business so as to impose 
upon the minor members the risk of such business. This limitation on the powers 
of a manager does not apply to the manager of a trading family or one whose kula- 
chara or hereditary vocation is trade. In the case of such a family the borrowings 
ofthe father for purposes of the family business he entered upon for the benefit 
of his family need not be justified on the ground of legal necessity or benefit. The 
family’ can extend its enterprise from a shop business into a rice business, which 
to an extent is of a different kind. Risk or loss is inevitable and expected and 
except in cases where the business can be shown to be imprudent or rash, m the 
case of a business family the debts contracted by the father for the business will be 
binding on the sons.” 


Per Krishnaswami Nayudu, 7.—‘‘ Even as regards a hereditary trading family. 
the manager of a joint Hindu family has no authority to impose upon a minor 
member the risk and liability of a new business started by him and it will not make 
any difference whether the manager is also the father or not.” The mere fact 
that a new business is started by a trading family which may not be the very same 
identical ancestral business, would not by itself be a sufficient defence to the minor 
sons to resist any proceedings against their interests in the family properties for 
debts incurred by their father in such a business. Even in such a case, it may not 
be open to the father or manager to start a new business which would be attended 
with risk and not akin to or of the nature carried on by his ancestors. The trade 
or business carried on need not be the identical one. It will be a question of fact 
in every case. whether even in a trading family a new business started is one which 
is akin to or of the nature carried on by the family or is one attendant with risk 
and should not therefore have been started, which might result in detriment to the 
interests of the minor. An extension of the old business may not be considered 
_ to be a new business, but a new business started must be shown to be a business 
‘which is not one that would ordinarily lead the members of the family to great risk. 


(Case-law reviewed—Rationale of the law discussed). 
A. V. Narayanaswami Aiya: and R. Venkatachalam for Appellant. 
T. A. Anantha diyar for Respondent. 


t 


R.M. å —— Appeal allowed, 
Ramaswami, 7. Rangayyan v. Innesimuthi Mudali. 
28th March, 1955. S.A. No. 741 of 1954. 


Evidence Act (I of 1872), sections 11, 13, 32 ($) and 157—Recitals of boundaries ` 
in documents inter partes and between party and strangers and between strangers—Admissi- 
bility and probative value. 


The recital of boundaries of a property in a document inter partes is a joint 
statement made by the parties:to the document and therefore relevant against 
all of them as an admission. Where such recital is in a document between a party 
and a stranger it is relevant against the party as an admission but is not admissible 
in his favour. But where such recital is in a document between strangers if is not 
ordinarily admissible to prove possession or title as against a person who is not a 
party to the document except in cases falling under sections 11, 13, 32 (3) or 157 
of the ‘Evidence Act, the particular circumstances of the case determining the 
particular section Pane The probative value to be attached will also equally 
depend upon the circumstances of each case and may vary from nothing to almost 
clinching evidence. r 

M—N RC 


` 12 


A.LR. 1940 Mad. 450 and (1947) 1 M.L.J. 60 followed. | 
A.LR. 1928 Mad. 105 differed. 
Case-law reviewed. 


G. R. Jagadisan, A. R. Ramanathan and C. Ramanathan for Appellant. 
K. Narayanaswamy Mudaliar and T. Sundaram for Respondent. 
R.M. . Appeal allowed—No leave." 


Rajagopalan and Rajagopala Ayyangar, JJ. Gandhi Sons, Ltd. o. State of Madras. 
5th April, 1955. T.R.C. No. 11 of 1954. 


‘ Madras General Sales Tax Act ‘(IX of 1939) and Article 286 (1) of the Constitution 
of India—Section 2 (h) Explanation (2)—Sale—Locus of—How determined—‘ Export 
sale’ and ‘sale in the course of export’—Meaning of—C.I.F. contracts—When exempt 
From levy of sales tax. f 


In order to find out whether a particular sale is exempt from the levy of ‘sales 
tax under the Madras General Sales Tax Act as a result of Article 286 (1) of the 
Constitution, the locus of the sale for the ee ag of tax liability is to be determined 
as per Explanation (2) to section 2 (h) of the Act, except to the extent such 
sales are taken out of the purview of the tax liability by the Constitution. 


An ‘export sale’ which gets immunity from sales tax under Article 286 (1) 
of the Constitution is one in which the assessee figures as exporter—privity having 
been established between him and the foreign buyer, either through direct negotia- 
tion or delivery or through the local representatives of the latter. In order to 
determine whether a particular sale is one ‘in the course of export’ within the 
the meaning of Article 286 (1) (b) of the Constitution the crucial question to be 
considered is whether the sellers continued to be the owners of the goods up to or 
beyond the time when the goods, so to speak, entered the export stream. In a 
G.I.F. contract where the goods are consigned in the name of the buyers two views 
are possible as to the inference to be drawn. One is that the seller reserves the 
jus disponendi in himself till the documents are presented to the buyer and the pay- 
ment is made. (Section 25 (3) of the Sale of Goods Act).’ The other is that the 
property passes immediately and the sellers retain possession of the bills only for 
the purpose of claiming a lien on the goods to secure payment of the price, he having 
parted with the property in them. The first of the two alternatives will be the 
normal rule because the taking a bill of lading in the name of a buyer does not 
ipso jure negative a conditional appropriation or the reservation of a right of dis- 
posal. 

(Case-law discussed). : , 


The fact that the invoice showed that the goods yo loadèd on account and 
at the risk of the buyer refers to the situation after the shipping and may even nega- 
tive the passing of the property at any earlier stage. 


M. K. Nambiar, C. F. Louts and G. K. Gonnda Bhat for Petitioner. 
The Assistant Government Pleader (K. Veeraswami) for Respondent. 


R.M. — Assessment varied—Petition allowed. 
Rajamannar, C.F. and Rajagopala Sivaramakrishnan v. Kaveri Ammal. 
Ayyangar, F- 2 Appeals Nos. 217 of 1950 & 

qth April, 1955. 151 of 1951. 


Hindu Law—Joint family—Property acquired by sole coparcener in partition—When 
could become ancestral joint family property—Property acquired out of income of joint family 
property in the hands of a sole coparcener—If joint family property—Theories of accession, 
accretion amd detriment to the estate— Scope of—Detriment to the estate—Loan .raised on 
ancestral property and subsequently discharged—If detriment. * | l . 

Property obtained by a coparcener on partition is not always ancestral joint 
family property in which sons born or adopted subsequently have rights, notwith- 


$ 
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standing that, at the date of the partition, the dividing tnember was a sole copar- 
cener. A sole coparcener has absolute rights of alienating properties thus obtained 
by him on partition and subsequently born or adopted sons cannot question such 
alienations for the property has ceased to be family property at the date of their 
birth or adoption. 


F Where ancestral property is sold by a coparcener and the sale proceeds are 

utilised for thc acquisition of other property, either with or without self-acquired 
funds, the property so acquired would partake of the character of ancestral property 
in which sons subsequently born or adopted would acquire coparcenery rights 
because such property has been acquired “ by detriment to the paternal estate ”, 
the detriment being that the original property, which wduld have come to him but 
for the alienation, is not available at the subsequent date. Apart from cases 
of such detriment, where from the income of ancestral property a sole copar ener 
makes purchases the only legal basis for imputing joint family character to the 
subsequent acquisitions is the theory of accretion which would be dependent upon 
the intention of the acquirer. In such cases the mere utilisation of any portion 
of the income from ancestral property would not ipso jure render the acquisition 
part of the ancestral property in which a son subsequently born or adopted would 
acquire a right by birth. The income received by a sole coparcener from what 
might become joint family property on the emergence of a coparcener is till such 
date at the absolute disposal of such owner. 


Where on the security of ancestral property money is received for business 
by a coparcener and out of the profits of such business done acquisitions are made 
and the debts on the ancestral estate are discharged before the birth or adoption 
of a son, there could be no ‘ detriment to the parental estate’ since the debts have 
been discharged before the son’s birth and the ancestral property was available 
to him when he was born. There is no detriment to the interests of any copar- 
cener, nor can the subsequent acquisitions be treated as coparcenery property 
by recourse to the theory of accession ur accretion in the absence of evidence of 
such intention. 


LL.R. 28 All. 347 approved. 

LL.R. 11 Mad. 24 disapproved. 

I.L.R. 25 Mad. 351 and L.L.R. 8 Cal. 191 Referred. 

LLR. 10 Bom. 528, 13 M.I.A. 542 and A.I.R. 1940 Bom. 200 explained. 

16 L.W. 936, observations in, held obiter. Texts and case-law reviewed and 
discussed. > 


T. S. Kuppuswami Aiyaç, S. Sitarama Aiyar, S. Rajaraman and N. Arunachalam 
for Appellant in appeal No. 217 of 1950 and Respondent in Appeal No. 151 of 
IQ5I. 

M. S. Venkatarama Aiyar, M. Natesan and K. Sambasiva Atyar for Responden 
in Appeal No. 217 of 1950 and Appellants in Appeal No. 151 of 1951. f 


R.M. —— Appeal No. 217 of 1950 dismissed. 
Appeal No. 151 of 1951 allowed. 

Rajamannar, C.F. and Somasundaram, 7. Desai Gounder & Co.-v. Deputy 
and May, 1955. -- Chief Controller of Imports, Madras. 


W.P. Nos. 495 and 605 of 1954. 


Imports and Exports (Control) Act (XVIII of 1947) and Import Trade Control Regu- 
lation—Znsistence on production of Income-tax Verification Certificate by applicants for import 
quota—Validity—If amounts to unreasonable restriction on the fundamental right to carry on 
business—Object of Government—If bona fide. 


The object of the Government in laying down the conditions that an applicant 
for licence to import under the Import Trade Control Regulation should produce 


t4 : 


the Income-tax Verification Certificate is not to ‘collect the ineome-tax arrears but ° 
is intended to satisfy the Controller that the applicant will be able to meet the 
financial commitments involved in the import trade, and the solvency and integrity 
of the importers. Where the Government has necessarily to make a selection of 
some persons from among a number of applicants for import quota licence it is not 
unreasonable if the Government prefers persons who are not in default of payment 
of tax io the Government over defaulters. ‘The condition requiring the production® 
of an Income-tax Verification Certificate is not an unreasonable restriction on a 
person’s fundamental right to carry on business because no one has a fundamental 
right to obtain a quota under a licence. 


(1952) 2 M.L.J. 544 distinguished and explained. 


(1955) 1 M.L.J. 234, (1955) 1 M.L.J. 231, (1952) 1 M.L.J. 532 and (1952) 
2 M.L.J. 113 referred. 


K. Srinivasa Rao, R. Aravamudha Aiyangar and M. F. Swami for Petitioner. 


The Government Pleader (C. A. Vaidyalingam), the Special Government. 
Pleader (V. V. Raghavan) and C. S. Rama Rao Saheb for Respondents. 


R.M. c Petitions dismissed. 
Rajagopala Ayyangar, J. Kumaraswami Chettiar v. Krishnaswami Chettiar. 
grd May, 1955. C.R.P. No. 260 of 1953. 


Limitation Act (IX of 1908), section 10—Extended period of limitation under—If 
would apply to cases of ordinary bailment. 


. The whole scheme of the Indian Limitation Act proceeds upon a sharp dis- 
tinction between a bailment as such and an express trust for a specific purpose 
covered by section 10. The provision of section 10 of the Act cannot be extended 
to the cases of ordinary bailments. 

T. R. Thyagarajan for Petitioner. 


R. Santhanam for Respondent. 


R.M. _——— Petition dismissed. 
Rajagopala Ayyangar, F. Kudumbachi v. Shanmugam Chettiar. 
5th May, 1955. ' G.R.P. Nos. 229 and 771 of 1953- 


Civil Procedure Code (V of 1908), Order 41, rule 39—Scope of—Power of Court to 
reopen a decree under—When could be exercised. ° i 

Order 41, rule 33 of the Code of Civil Procedure, confers jurisdiction on an 
appellate Court to pass such orders as the case may require in favour of any res- 
pondent even though such respondent has not filed any appeal or objection. But 
this power could be exercised only in a pending appeal. There is no provision 
for enabling a Court to disturb the finality which an appeal has reached by reason 
of its disposal. The only known methods under the Code for reopening a decree 
which has become final are appeal, revision, review and possibly amendments 
which are really not in the nature of reopening of proceedings. If by resort to 
any of these methods a proceeding could not be reopened, there is nothing pending 
before the Court, in the course of which the jurisdiction under a provision like 
Ordér 41, rule 33, could be exercised. 


(1949) 2 M.L.J. 20 (F.C.) referred and distinguished. 
P. N. Appuswami for Petitioner. ` $ 
R. Ramamurthi Atyar for Respondent. i 


R.M.” —— Petitions dismissed. 
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Rajamannar, C.F. and Somasundaram, J. te . Thayammal v. 
15th April, 1955. _ _ Rangaswami Reddiar. 
A.S. No. 246 of 1950. 

Practice—Suit originally instituted by three persons as joint plaintiffs-+Suit in. time as 
two of the plaintiffs could claim the benefit. of the extended period of limitation under section 6 
of the Limitation Act—Subsequent withdrawal of such plainiiffs—Suit if could be continued 
* by the other plaintiff. T i 

Indian Limitation Act (LX of 1908), section 6—Benefit under—When available to a 
transferee. 

Code of Civil Procedure (V of 1908), .Order 32, rule 13—-Withdrawal of a co- 
plaintiff from a suii—Scope and effect of. ou 

Hindu Law—Reversioner transferring his interest in property after the opening of the 
reversion——Property already alienated by the limited owner—Reversioner if could affirm the 
alienation by limited owner to the detriment of the purchaser. 

A suit was originally instituted by three plaintiffs, two of whom were entitled 
to the benefit of the extended period of limitation due to minority undef section 
6 of the Limitation Act. These two plaintiffs subsequently withdrew from the suit 
leaving the first plaintiff to continue the same. The- suit if originally instituted 
by the first plaintiff alone would be out of time. On the question whether in the 
circumstances the suit would be in time and the first plaintiff could continue the 


SAME ; - = s 
Heid : The question whether a suit is barred by limitation should be decided on 
the facts as they stood on the date of the presentation of the plaint. There is no 
provision in the Limitation Act under which a suit, which was in time on the date 
of the institution, could subsequently become barred by time except in cases of 
an additional party coming on record. For the purpose of deciding the question 
of limitation the allegations in the plaint and the reliefs claimed must be analysed 
to ascertain the real nature and scope of the suit. ; 
Held further that,the special provision of section 6 of the Limitation Act confers 
a purely personal exemption on a certain class of persons and the exemption as 
such cannot be taken advantage of by a transferee from the person under disability. 
I.L.R. 9 Gal. 663 and I.L.R. 42 Mad. 637, referred. | 
It is equally clear that when a person entitled to the benefit of section 6 of the 
Limitation Act as aforesaid transfers property to another a suit could be filed by the 
transferor and the transferee and such a suit would not be barred though ultimately 
the benefit of the decision in the suit would go to the transferee. 
I.L.R. 49 Bom. 309; AIR. 1938 Bom. 358 ; 56 M.L.J. 332, referred. 
Order 32, rule 13 of the Code of Civil Procedure provides that where 
a minor co-plaintiff on attaining majority desires to repudiate the suit he can apply 
to the Court to have his name struck out and the Court, if it finds that he.is not a 
necessary party, shall dismiss him from the suit. But if the Court finds that he is 
a necessary party, the Court may direct him to be made a defendant. Under 
Order 32, rule 1 (4) of the Code, a Court is not authorised to permit one of 
several plaintiffs to withdraw from a suit withcut the consent of the others. . 
Where a minor purports to transfer property which had already been alienated 
by his guardian to another he cannot convey title to the property as such. He is 
really transferring his right to recover the properties after setting aside the aliena- 
tion. But this reasoning cannot apply to a sale by a reversioner, after the reversion 
has opened, of property belonging to the last male holder which were alienated 
by the limited owner. The alienation by the limited owner is not per se binding 
on the reversioner and he is not bound to set aside that alienation. A reversioner 
who has transferred his interest in'the property cannot thereafter affirm the aliena- 
tion by the limited owner to the detriment of the purchaser. i U 8 
D. Ramaswami Ayyangar and P. S. Srinisasa Desikan for Appellants. 
M. R. Narayanaswami, N. S. Venkdtasubba Ayyar, P. S. Balakrishna Ayyar and 
P. S. Ramachandran for Respondents. — H oe ae 
R.M. ae SSS Appeal allowed. 
" M-NRC 
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-Ramaswami and Ramaswami Gounder, J J. : Janardhasam v. Prabakhara. 
TETE qo April, 1955. A.A.O. No. 494 of 1948 and 
Bi i: aN A.A.A.O. No. 144 of 1947. 


t Nile EE E T of property belonging to a Stanom—Arrears of income 
—-Right of succeeding Stani--Customary law of Malabar—If valid and enforceable. 


-- Under the Customary law of Malabar the income of the property belonging 
to a Stanom is part of the property of the Stanom. Ifa Stani collects that income it 
‘becomes his own.. If he does not collect the income but ceases to be a Stani, the 
income becomes the property of the succeeding Stani, if he collects it. 

w. ‘(History of the law in Malabar as to origin and position of a Stani and his rights, 
and obligations discussed). 

The law which goverhs the Stanoms in Malabar is Marumakkattayam Law 

and, as administered by the Courts, it is body of customs and usages which have 
received judicial recognition. The question whether the unappropriated arrears 
ofincome ofa Stani, when that Stani goes up to a higher station, or dies, would become 
the property. of his personal heirs or of the successor in title to the Stanom is still 
in the stage, of Customary law and proof of it is required before it can be judici- 
ally enforced or recognised. 
„ı „Such 4.custom is ancient, certain and invariable and obligatory and the custom 
is not contrary to justice, equity, and good conscience. This custom also forms 
an essential part of the Malabar agricultural economy and the custom of allowing 
the unappropriated or uncollected arrears of income to go to the coffers of the 
gy is, necessary for upholding the dignity of the Stanom. 

| K: Kuttikrishna Menon, V. Balakrishna Fradi and T.C. Raghavan for Appellants. 

Us Munikanda Menon for ga isa | 


a ae RLM, ————_ : Orders accordingly. 
Rajagopala pantie Kondayya Chetti v. 
21st April, 1955. 3 Sivasankara Naicker. 


G.R.P. No. 870 of 1952. 


Madras Avriculturists Relief Act (IV of Genny section 8, Explanation 1iJ—Scaling 
down of debts under—Renewal' of debt—What amounts to. 


There is difference between:a promissory note executed in renewal of a debt 
anda fresh note. Where after the commencement of ‘the Madras Agriculturists 
Relief Act’ parties with the knowledge of the provisions of the Act clearly intended 
to’ effect a-severance between oné transaction and another, there is nothing in the 
Act which prevents this intention of the parties, expressed in’ unequivocal terms, 
being given effect to: Where the effect of a transaction is to discharge a promissory 
note as if by cash payment and the same or different amount of cash is taken on 
the same date as’consideration for a new promissory-nete, legal effect should be 
given to the new transaction and it cannot be traced back into- any earlier 
transactions which have been closed. 

o M. . E. -Rajagopalachan for Petitioner. 
v F. Natesan for Respondent: 


R.M. . —— Petition allowed. 
Krishnaswami Neyudu, 2 = -o -Duggappa Shetty v. 
ist April, 1955. ` ' Ragunatha Prabhu. 


S.A. No. 625 of 1955. 


_ Transfer of ficial Act ane of 1882), section ‘40—Covenant running with the land— 
Personal “liability of, convenantor—If attached to ownership of property—Transfereé when 
bound. 


Ordinarily i in’a ‘partition when for purposes of equalisation of shares of immove- 
able ‘properties a certain sum of money is directed to be paid by one party to the 
other, the liability arising out of such payment must be deemed to have been impliedly 
charged on the sharé.of the immoveable property of the party who is liable to make 
the payment. It is not'a mere personal covenant but'‘is a restrictive one in the 
nature of an obligation annexed to the ownership of immoveable property within 
the meaning,of section 40 of the T. P. Act. Such a covenant is binding upon a 
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transferee, either under a private alination or in Court auction sale, with notice, 
actual or constructive. 

65 M.L.J. 390; 5 L.W. 294; (1940) 1 M.L.J. 831, referred. 

In such a case even if no charge attaches to the property the personal liability 
to discharge the obligation remains and it is an obligation attaching to the ownership 
of the property and whoever acquires it does so subject to that liability. 

: T. Krishna Rao for Appellant. 
K. Srinivasa Rao for Respondent. 


R.M. e Appeal allowed—No leave. 
Rajagopalan and Rajagopala Ayyangar, IJ- Sivagurunatha Mooppanar & sons v. 
6th May, 1955. Income-tax Officer, Madurai. 


W.P. Nos. 683 to 686 of 1954. 

Indian Income-tax Act (XI of 1922), section 28—Legislative competence of—-Levy 

of penalty for evading tax——Validity—Constitution of India, Article 14-—If offended by 

section 28 of the Income-tax Act—Levy of penalty by the Income-tax Officer after the assess- 
ment ts completed—Validity. 


Entry 54 of the Federal list in Sch. VII of the Government of India Act, 1935) 
empowered the Central Legislature to enact laws with respect to “ Taxes on income’ 
and entry 42 of the same list with respect to “ offences against laws with respect 
to any of the matters in that list.” The expression ‘Taxes on income’ is of the 
widest import and would include taxes in relation to the taxation of evaded income. 
The content of a law relating to income-tax would comprehend a law designed 
to prevent evasion of the tax by the levy of suitable penalties. Section 28 of the 
Income-tax Act introduced by the amending Act of 1939 was validly enacted and 
within the competence of the Central Legislature. 

The said section does not offend the equal protection of laws guaranteed by 
Article 14 of the Constitution. In some concrete instances there might be over- 
lapping between the provisions of section 28 and the provisions of sections 51 to 53 
of the Act. But the two sets of penal provisions are directed to secure very diffe- 
rent objects. Sections 51 and 52 have been enacted for vindicating public justice 
and for the punishment of an offender for deliberate infraction of the law, whereas 
section 28 is enacted for the purpose of rendering evasion unprofitable and of secu- 
ring to the State compensation for damages caused by attempted evasion. Sec- 
tion 28 (4) of the Act provides for a concession to the assessee in overlapping cases 
and if a penalty had been levied from an assessee a prosecution on the same facts 
is not to be launched. The two remedies are not mutually exclusive but are con- 
current. 

Helvering v. Mitchell, 303 U.S. 390: 82 L.Ed. 912. 

Spies v. United States, 317 U.S. 492: 87 L.Ed. 418. 

The penalties imposed ‘under the two sets of provisions of the Income-tax Act, 
viz., section 28 and sections’51 to 53 to enforce the tax law embrace both civil and 
criminal sanctions. The former consists of additions to the tax by way of levy of a 
penalty upon determination of the fact of concealment of income, by an adminis- 
trative agency and with the burden on the Government to prove its case beyond 
reasonable doubt. The latter consist of penal offences enforced by the criminal 
process in the familiar manner. The invocation of one does not exclude resort 
to the other. 

The proceedings for the levy of a penalty under section 28 of the Act must be 
initiated by an authority when such authority was in seisin of the assessment or 
other proceedings in the course of which it is found that the assessee has brought 
himself within the mischief of section 28. It may be that the computation of the 
exact amount of penalty may have to wait the final assessment after appesi, etc. 
But this does not mean that the proceedings before the.officer has come to an end 
ousting his jurisdiction to issue a notice to hear the party or to levy a penalty. 

R. Kesava Ayyangar and K. Parasgran for Petitioner. 

«The Advocate-General (V. K. Thiruvenkatachari) and C. S$. Rama Rao Sahib for 
Respondents. . 


R.M. ———_——— Petitions dismissed. 
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Govinda Menon and Basheer Ahmed Sayeed, F7. _ + Ramanathan Chettiar v. 
6th May, 1955. Veerappan Chetti. 
A.A.O. No. 428 of 1954. 
Code of Civil Procedure (V of 1908), Order 32, rules 7 and 7 (1-A) as amended 
in Madras—Olbyect of—Suit for partition of joint family property against the manager and 
other minor coparceners——Manager how far could represent the munors—Memo. of compromise 
in such a suit—Essenttals required fer validity. 
Under Order 32, rule 7 of the Code of Civil Procedure a suit by or against 
a minor can be compromised only with the leave of Court on application made in 
that behalf. Sub-rule 1-A of rule 7 of the said Order, introduced by the Madras 
amendment, lays down the essential formalities to be gone through before such 
leave can be granted. The first requirement is that along with an application 
for leaye to enter into an agreement or compromise on behalf of a minor, where such 
a person under disability is represented by a counsel, the counsel shall file into 
Court with the application a certificate to the effect that the compromise is for the 
benefit of the minor. The rule further provides that the Court should in its decree 
or order recite that sanction has been granted and set out the terms of the compro- 
mise. Unless the Court grants permission there is no compromise at all so far as 
minors are concerned and there is nothing on record on which a decree could be 
passed. 
A.ILR. 1952 S.C. 358 at page 360, referred. 


Quaere: A compromise being one and entire, can a decree be passed on its 
footing against some of the executants alone if the others fall out of it? 

44 M.L.J. 728 and 27 M.L.J: 76, referred. 

In a partition suit where the manager and other adult members are parties 
and the minor coparceners are also impleaded as ¢o nomine parties it is true that 
the manager or father does not lose his capacity as such to represent the minor 
coparceners and enter into a valid compromise binding on them. But where a 
minor coparcener is represented in a suit by someone else other than the father or 
manager, a decree cannot be passed binding on the minor without the minor’s 
guardian applying to the Court for leave to enter into compromise according to the 
provisions of Order 32, rule 7, Civil Procedure Code. 

Mayne 11th edn., paragraphs 459 and gor ; 71 M.L.J. 388; I.L.R. 13 Lah. 
483; ILL.R. 1 Pat. 361; ALR. 1933 All. 138; 27 M.LJ. 76; 70 M.L.J. 700; 
(1937) 1 M.LJ. 384; (1944) 1 M.L.J. 182, referred and explained. 

The manager’s right to represent the minor in a suit for the purposes of a com- 
promise is taken away by some one else acting as guardian or next frend. 

Order 32, rule 7 of the Code of Civil Procadure overrides any general 
or customary law and should be strictly contrued so that a minor’s interest may not 
be jeopardised but protected. ‘The policy underlying the provision is that the Gourt 
has to protect the interests of a minor in settlement of suits where he is a party and 
that is best provided by the safeguards of an application for leave to compromise 
with a certificate from the counsel. 

A.I.R. 1951 S.C. 280, explained. 

A.LR. 1937 Mad. 869; I.L.R. 39 Mad. 409; A.I.R. 1952 Bom. 424, dis- 
tinguished.. , 

I.L.R. 39 Mad. 115 (P.G.) ; I.L.R. 39 Mad. 853 ; I.L.R. 20 Mad. 378; A.LR. 
1946 P.G. 72, followed. 

Where in a suit against a minor a next friend or guardian ad litem has been 
appofnted and he alone can represent the minor and the kartha of the family or 
the father of the minor cannot enter into a compromise so as to bind the minor 
unless the guardian ad litem is a party to it. 

O. Radhakrishnan and C. R. S. Chander Rao fo? Appellants. i 

R. Kesava Ayyangar’, K. Parasaran and S. Somasundaram for Respondents. 


RM.. an Appeal dismissed, 


+ 
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Krishnaswami Nayudu, F. . Dhanakoti Pillai v. Narayana Iyer. 

grd May, 1955. S.A. No. 75 of 1953. 

Madras Agriculturist Relief Act (IV of 1938), section 13 and Negotiable Instruments 
Act (XXXVI of 1881), section 44-—Promissory nots providing for interest at a higher 
rate than that allowed under the Agriculturists’ Relief Act—Applicability of the principle of 
failure of consideration—Validity of the promissory note—If affected. ? 

Where a promissory note executed by an agriculturist after the commencement 
of the Madras Agriculturists Relief Act, 1938, in renewal of an earlier promissory 
note which was liable to be scaled down under the Act it was contended that the 
second promissory note is not supported by consideration to the extent of the excess 
over the sum that would have been payable under the earlier promissory note 
as sealed down under the Act. 

Held : Notwithstanding that a Court can, under the provisions of Madras Act 
(IV of 1938) give relief to an agriculturist applying the appropriate provisions 
thereof and scale down a debt in accordance with the principles and at the rate 
of interest provided it would not make it illegal or unlawful to charge and recover 
interest at a rate higher than that provided under the Act. If an agriculturist 
chooses to enter into a transaction and borrows at a rate of interest higher than 
that provided in the Madras Act (IV of 1938) and discharges the debt by payment 
at the contract rate of interest it would not be open to him later to question the vali- 
dity of the consideration and plead failure of consideration and recover the amount 
so paid. 

Applicability of sections 8 and g of the Act to cases governed by section 13, 
considered. 

(1941) 2 M.L.J. 307: (1944) 2 M.L.J. 298, referred to. 

(1953) 2 M.L.J. 313, followed. 

I.L.R. 26 Cal. 238, referred. s 

The Madras Agriculturists’ Relief Act, 1938, is not declaratory as to rates of 
interest which should be considered as proper and legal in the case of borrowing 
by an agriculturist, but only a remedial enactment intended to give relief to agri- 
culturists, whose debts come up for adjudication in a Court of law, and who also 
can apply to a Court for a declaration of the amount of the debt due by them by 
applying the provisions of the Act. The Act, however, does not make it illegal 
for interest being charged and recovered at higher rates than that provided under 
the Act, even if the borrowing is by an agriculturist. Unless the charging of interest 
at a rate higher than that provided by the Act and the appropriation or recovery 
thereof is considered to be illegal, there cannot be a failure of consideration. 

T. S. Kuppuswami Atyag for Appellant. 

C. S. Vidyasankaran for Respondent. 


R.M. a Appeal allowed. Leave granted. 


Govinda Menon and Basheer Ahmad Sayeed, F. Dasaratha Rao v. Ramaswami Iyer. 


grd May, 1955. G.R.P. No. 672 of 1952 & 
A.A.O. Nos. 214 and 215 of 1952. 

Arbitration Act (X of 1940), section 14 (1)—Arbitration award—Signing of the award 
by all the arbitrators—Necessity—Failure to sign—If invalidates the award—Doctrins 
of functus officio—Scope and applicability to ministerial’ acts. 

Limitation Act (IX of 1908)—Article 178—Scope and applicability—Arbttration pro- 
ceedings——Filing of award into Court by Arbitrator—Applicabtlity of Article 178.. 

The signing of an award by an arbitrator is only a formality after it has been 
made and pronounced. Where an arbitrator who has taken part in the arbitra- 
tion proceedings throughout, along with the other arbitrators and has been a party 
to he decision and pronouncement of the award, refuses to sign the award after 
it has been engrossed it could not be a valid ground to set aside the award 
which has been validly given. What is crucial in the matter of arbitration procee- 
dings is the making of the award and not the formality of signing the same after 
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it had been made, and mere non-signing of the award by one of the arbitrators who 
had been throughout a party to the making of the award would not vitiate the award. 


(1951) 2 M.L.J. 56, followed. 

I.L.R. (1948) Mad. 83: (1947) 1 M.L.J. 297 distinguished. 

The proposition that when once an arbitration award has been pronounced 
the arbitrators having done what they were called upon to do under the submission, * 
becomes functus officio thereafter, in regard to the reference, cannot be disputed. 
But certain ministerial acts such as the engrossing of the award on stamp paper 
and getting the award so engrossed registered are acts which cannot be put on the 
same footing as proceedings in connection with the pronouncement of the award. 


Where an award is passed, the writing out of it on a stamp paper which would 
be necessary before it could be filed in Court is merely a ministerial act. But if the 
award is re-written in the sense that there are substantial changes or material alte- 
rations made, then certainly the doctrine of functus officio would apply and the arbi- 
trator would be precluded from resorting to such a re-writing of the award already 
pronounced. 

A.ILR. 1941 Pat. 215; A.I.R. 1934 Bom. 6, referred. 

A careful scrutiny of Article 178 of the Limitation Act with reference to what is 
contained in the third column thereof makes it clear that the application to which 
that article applies is not the application by the arbitrator or umpire, but the appli- 
cation of the party making the reference to the arbitration on whom notice of the 
making of the award by the arbitrators has to be served. In so far as there is no 
time prescribed for an application by the arbitrators to file the award into Court 
either expressly or otherwise, Article 178 cannot apply to them ; and it applies 
only to applications made to the Court by the party who desires that the award 
should be filed. The mere fact that rules 1, 5 and 6 of the Rules framed by the High 
Court under the Arbitration Act require that the filing of the award should be 
by means of an application or petition and that such application or petition is one 
made under the Arbitration Act would not by itself be sufficient to say that the 
pra of the arbitrator to the Court to receive the award for the purpose 
of filing the same would be governed by Article 178 of the Limitation Act. The 
application contemplated in Article 178 cannot have any reference to the arbitra- 
tors as such but only to the parties to the reference. 


LL.R. (1946) Bom. 116; A.LR. 1952 AU. 856 referred. 


Article 178 of the Limitation Act does not apply to a case where the arbitrators 
take out an application to file the award in Court. 


Per Govinda Menon, 7.—‘‘ On a plain construction of Article 178 of the Limi- 
tation Act, along with its position in the third column ôf the First Schedule of the 
Limitation Act, it is clear that the article provides for*applications by the parties 
and not by the arbitrator himself. All provisions of the Limitation Act are inten- , 
ded to prescribe a period for taking steps by a party who has perforce to have res ./. 
course to a Court of law for getting relief. An arbitrator is not in that position. 
His situation is analogous to that of an adjudicator resembling a Court and unless; ! 
the provisions of the Limitation Act expressly provide a period of limitation for , 
any act to be performed by him it is unreasonable to impute any intention to the 

islature that an article of the Limitation Act should control his action. Article 
178 of the Limitation Act is applicable only to parties and not to arbitrators. Rules 
5 and 6 of the rules framed under the Indian Arbitration Act do not in any way 
attract the application of the said article to an arbitrator. 

ALR. 1942 Gal. 532; A.I.R. 1943 Sind 33; ALR. 1944 Lah. 398; ALR. 
1949 All. 234 referred. 

A.I.R. 1951 Nag. 32, followed. 


D. R. Krishna Rao, M. S. Ramachandra Rao and M.eKrishna Rao for Petitioner in 
G.R.P. No. 672 of 1952 and Appellant in C.M.A. Nos. 214 and 215 of 1952. ° 


D. Ranfaswamy Atyangar and P. R. Varadarajan for Respondents in both. 
R.M, a Appeals and petitions dismissed; 


at 


Krishnaswami Nayude, F. Arumugham v. Velusami Achari. 
17th May, 1955. S.A. No. 210 of 1953. 


_ Hindu Law—Adminisiration—Absence of specific provision in texts-——Principles of 
justice, equity and good conscience—Applicability—Murderer—When excluded from succeed- 
ing to the estate of the murdered person. 


° The principle of jurisprudence that a murderer is disqualified from succeeding 
to the estate of the murdered man is, even apart from Hindu Law, based on principles 
of justice, equity and good conscience and ‘must be regarded as a rule of public 
pene But there is no general disqualification in a murderer in the sense that a 
murderer ipso facto forfeits his right to property in general. What is prohibited 
is that a murderer cannot take se eee of his act and claim the property of the 
person he has murdered, Ifin any particular case there is no question of a murderer 
taking advantage of the murder, he cannot be excluded either from succession or 
from survivorship. The test is whether the murderer who claims the property 
has gained any advantage by the murder, which he could otherwise not have had. 


47 M.L.J. 401: L.R. 51 I.A. 368: I.L.R. 48 Bom. 569 (P.C.) ; LL.R. (1947) 
Bom. 518 and Mayne’s Hindu Law, 11th edn., pages 717-718, referred. 


A. V. Narayanaswamt Atyar and R. Venkatachalam for Appellants. 
Stvaswamt for Respondents. 


R.M. — Appeal allowed : No leave. 
Ramaswami Gounder, F. Shenbagavalli v. Dhanalakshmi. 
7th July, 1955. G.R.P. No. 157 of 1953. 


Madras Buildings Lease and Rent Control Act (XXV of 1949), Sections g and 12-B— 
Revistonal power of District Court as regards orders in execution. 


Section 12-B of the Madras Buildings Lease and Rent Conirol Act seeks to 
confer revisional powers on the High Gourt in respect of an authority functioning 
in the Presidency Town and in the District Court in respect of an authority function- 
ing in a District, in regard to both the classes of authorities viz. the one empowered 
by section g of the Act to execute an order and the other an appellate authority 
empowered under section 12. This is the natural meaning to be given to the expres- 
sion as used in section 12-B. The section enables the District Court to call for and 
examine the records relating to any order passed or proceeding taken under this 
Act and these words are comprehensive enough to take in execution proceedings. 


Quaere: Whether the District Court can entertain a revision from an order in 
execution where the execyting Court is also the District Court in the absence of 
a District Munsif’s or Subordinate Judge’s Court under section 9 (1) (e). 


S. Ramachandra Ayyar for Petitioner, 
R. Ramamurthy Ayyar for Respondent. 


. 
>? 


RM — Petition allowed. 
` Ramaswami Gounder, 7. Hateer Bhai v. John. 
7th July, 1955. C.R.P. No. 605 of 1953. 


Madras Buildings (Lease and Rent) Control Act (XXV of 1949), section 7 (2) (ii) 
(a)—Sub-letting—What amounts to. 


A sub lease means giving a right to possession for a definite period for a stated 
rent. To accommodate a guest, even’a paying guest temporarily will net con- 
stitute a sub-letting. 

O. K. Nambiar for Petitioner. 

* Daniel Oommen for Respondent. j 


R.M. Baimons nri Petition dismissed; 
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Ramaswami Gounder, 7. Kuppuswami Iyer » Tirunelveli M. G. 
8th July, 1955. C.R.P. No. 154 of 1953. 
Madras District Municipalities Act (V of 1920), section 80 (2) and Madras Buildings 
Lease and Rent Control Act (XXV of 1949), section 4A—Assessment of property tax—Rent 
at which the buildings may reasonably be expected to be let—If should be same as ‘ fair rent’ 
that may be fixed by the Rent Controller under the Madras Act XXV of 1949. 

The Madras Buildings Lease and Rent Control Act, 1949, is a special Act inten- 
ded to achieve certain special purposes. It has no connection with the provisions 
of the District Municipalities Act relating to the determination of the gross annual 
rental value of buildings. For the purposes of ascertaining the reasonableness of 
the rental value under section 82 (2) ofthe District Municipalities Act, the Muni- 
cipality need not be guided by the fair rent that may be fixed by the Rent Control- 
ler under the House Rent Control Act. 

T. M. Ramaswami Ayyar and A. R. Krishnaswami Ayyar for Petitioners. 

T. K. Subramanya Pillai and P. Pitchai for Respondents. 


R.M. E Petition dismissed. 
Ramaswami Gounder, F. Subramanya Bhatt v. Devadas Nayak. 
Sth Fuly, 1955- A.A.O. No. 663 of 1952. 


Arbitration Act (X of 1940), sections 2 (c) and 21— Comt’ If includes 
an appellate Court—Power of appellate Court to refer disputes between litigants for arbitra- 
tion. 
The definition of Court in section 2 (c) of the Arbitration Act includes an appel- 
late Court and so under section 21 of the said Act an appellate Court can refer 
disputes between litigants for the decision of arbitrators. The provisions of section 
107 (2) of the Code of Civil Procedure would still empower an appellate Court to 
refer disputes to arbitration, notwithstanding the fact that the provisions relating 
to arbitration contained in Schedule II of the said Code has been repealed and re- 
enacted as a separate Act of 1940. 

A.LR. 1955 All. 353, referred. 

A.LR. 1954 Pat. 106, followed. 

I.L.R. (1946) 2 Gal. 492, differed. 

T. Krishna Rao for Appellant. 


A. Narayana Pai for Respondent. 
E Appeal dismissed. 


R.M. 
Balakrishna Ayyar, F. Krishnaswami Ayyar v. Natesan. 
Bih Fuly, 1955. G.R.P. No. 459 of 1955. 


Madras Buildings Lease and Rent Control Act (XXV of 1949), Section 7 (2) (ii) (b) 
—Conversion-—— What amounts to— Tests to determine. 

In order to attract the provisions of section 7 (2) (#) (b) of the Madras Buil- 
dings Lease and Rent Control Act, 1949, which entails eviction of a tenant frorn a 
building on the ground that he has used the building for a purpose other than. that 
for which it was leased, it is not necessary that the entire demised building should 
have been put to a purpose other than that for which-it was let. If the building 
has been substantially diverted from the purpose for which it was leased this clause 


of the Act would apply. 


In order to decide whether a building let as a dwelling house is ‘being used for a E 


different purpose, the nature of the trade or business carried on, thë nature of the 
persons coming and going, the duration of their stay, their hours of arrival and depar- 
ture and purpose of their visits as also the manner in which they conduct themselves 
when on the premises would all be relevant and material. In cases of this kind 
the test would be this: Would a fair and reasonably minded person, taking all 
relevant circumstances into account be prepared to say “this building is no longer 
a dwelling house ; it has really become a shop or a nursing home or meeting hall 
or boarding house ?” a ~ Ma 
K. S. Sankara Ayyar and V. Sundaresan fOr Petitioner. 

C. R. Jagadisan and A. R. Ramanathan for Respondents. 


R.M 


4 


Petition dismissed. 
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Basheer Ahmed Sayeed, F. . '  Subbanna Sastry v. Abdulla. 
12th July, 1955. C.R.P. No. 1487 of 1954. 
Madras Buildings Lease and Rent Control Act (XXV of 1949), section 7 (2) (ii)— 

Sub-letting —Appointment of manager to conduct business of the tenant on a lump sum pay- 

ar amounts to sub-letting. 

ere a tenant of a business premises entered into an agreement with another 
by which the other is appointed manager of the tenant’s business in consideration of 
his paying the tenant a fixed amount daily keld that the document shows that 
there has been only an appointment of a manager for the conduct of the business, 
in the premises on certain conditions. ‘The transfer of the management of the 
business with certain obligations and responsibilities in respect of the management 
will not amount to sub-letting of the premises, 

K. Srinivasa Rao for Petitioner. 

K. S. Shetty for Respondent. 

R.M. tn Petition dismissed. 
Rajagopalan, F. ‘Tower Transports v. 
13th Fuly, 1955. Raman and Raman, Ltd. 

W.P. No. 926 of 1953. 

Motor Vehicles Act (IV of 1999), sachin 64-A—Revisional jurisdiction of the State 
Government—Fatlure to adopt a consistent standard—TIf vitiates the exercise of jurisdiction. 

It is no doubt true that the State Government can take into consideration the 
fact that a particular applicant for a route permit under the Motor Vehicles Act 
has not paid the tax and as such prefer an applicant who is not in arrears of tax as 
against one who is in such arrears. But the Government is expected to adopt a 
consistent standard in weighing the claims of parties and if default in payment 
of tax was of no consequence in granting to a petitioner two permits it could 
not be of any consequence in granting him an additional permit. Failure to adopt 
a consistent standard consistent with its previous orders in dealing with the claims 
of parties in relation to the other routes of the same service, vitiates the order of 
the Government. 

G. R. Jagadisan for Petitioner. 

The Special Government Pleader (V. V. Raghavan) and M. Natesan for 


eM Rule made absolute 
———— solute. 

Rrishnaswamt Nayudu, F. Avuddaimmal v. Ramaswami Naicker. 
13th July, 1955. S.A. No. 555 of 1951. 


Practice—Right of ownership and casement —If could be claimed in the alternative. 
A plaintiff may claim an easement and ownership in the alternative and a 
claim to a right of easement cannot be negatived for the reason that initially a 
right was claimed on the basis of, ownership. 
LL.R. 49 Mad. 820 5 I.L.R. 38 Mad. 1; L.R. (1914) 3 K.B. 911; LLR. 
(1939) we 140, referred ‘to. 
hampakesa Aiyangar and K. C. Srinivasan for Appellants. 


a ey for Respondents. 
R.M. Appeal allowed—Leave refused. 
Govinda Menon, 7. Soora Rangiah Chettiar o. 
15th July, 1955. | Narayana Chetti. 
C.R.P. No. 1163 of 1953. 
Limitation Act (IX of 1908), section 20—Payment by debtor without mentioning the 
purpose-—If could save limitation—Oral evidence—If could be let in. 
ere a payment is made under the signature ofa person as ‘ credit’ to a named 
person without mentioning that the payment is towards a debt, oral evidence can 
be let in to show the circumstances under which such payment has been*made. 
Such a payment when proved, could attract the operation of section 20 (1) of the 
Limitation Act. 
(1937) 2 fee 54; €1947) 2 M.L.J. 93; I.L.R. 1948 Mad. 351 ; (1945) 2 
MeL... J. 202, followed. 


R. Rangachari for Petitioner. « 
C. S. Swaminathan for Remondene : 
R.M. c Petition allowed, 
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Rajamannar, C.F. and Panchapakesa Ayyar, F. ' ə Gopala Menon v. 
18th July, 1955- State of Madras. 
C.M.P. No. 10611 of 1954. 

Press (Objectionable Matter) Act (LVI of 1951), section 3 (et)—‘Grossly indecent 
or obscene’—Subject of ‘ Family Planning’—-If per se obscene. 

Undoubtedly a pamphlet or a book on a subject like ‘‘ Family Planning ” 
dealing with different contraceptive methods will not prima facie fall within the cate- 
gory of indecent or obscene publications, though it may contain other descriptions 
of the sexual organs or may indirectly describe any detail of the act of intercourse, 
provided the reference has an intimate bearing on the subject, namely, con- 
traception, 

(1952) 2 M.L.J. 106, Referred. 

T. C, Raghavan for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 

R.M. 7 ————— Petitior dismissed. 
Basheer Ahmad Sayeed, F. Varadachari v. Kandaswamy. 

18th July, 1955. ' C.R.P. No. 1042 of 1954. 

Civil Procedure Code (V of 1908), Order 21, rule g5—Delivery of possession 
under— Tenant tn occupation—Right of auction purchaser to remove the occupant as obstruc- 
tor—Madras Buildings Lease and Rent Control Act (XXV of 1949)—Applicability. 

An auction purchaser in a Court auction sale of a' building no doubt becomes the 
owner of the building. But so long as the building is in the occupation of a tenant, 
even though the tenancy might have originated under the judgment-debtor 
all that the auction p er would-be entitled to will be a symbolic delivery of 
possession by attornment of the tenant to him, The tenant cannot be removed as 
an obstructor or trespasser. The auction purchaser will-have to resort to the reme- 
dies which the present state of law allows, viz., to evict the person in possession 
under the Madras Buildings Lease and Rent Control Act. 

R. Aravamudha Aiyangar for Petitioner. 

K. V. Srinivasa Aiyar for Respondent. 

R.M. ——— - Petition dismissed. 


Somasundaram and Ramaswami Gounder, 7-7. ' Kuppan, In re. 
18th Fuly, 1955- Cri. App. No. 124/ of 1955. 


Criminal Law—Practice—Death penalty—Levy of—Rule as to—Motive and extenu- 

ating circumstances—Dyfference between. 

rdinarily for the offence of muder, death penalty would be the appropriate 
sentence and only in cases where adequate reasons exist that rule should be departed 
from and the lesser ‘punishment thought of. 

There is a distinction between ‘ motive’ and ‘ extenuating’ circumstances’ in 
defence and the two should not be confused and ‘ motiye’ cannot be treated as an 
‘extenuating circumstance ’. ` 

T. Ramakrishna for Appellant. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 


R.M. ————_— Appeal dismissed. 
Somasundaram, F., . Mascreen v. Mascreen. 
28th Fuly, 1955- Crl. Rev. C. No. 179 of 1955. 

(Crl. Rev. Petn. No.-174 of a. 


Criminal Procedure Code ( V of 1898), section 488—Maintenance of children— 
Duty of—Children in the custody of the mother as guardian—Mother earning more than the 
Sather—If liability to` maintain shifts. 

Under the Code of Criminal Procedure the duty of maintaining a child is cast 
upon the father. No such duty is cast on the mother by the Code and there is no 
scope ‘for invoking any general principles whether the mother or anyone else is 
liable. ‘The Court is entitled to order a certain amount to be paid to the guardian 
of the minor children towards the maintenance of the children. 

S. Mohan Kumaramangalam for Petitioner. © 


The State Prosecutor (S.° Govind Swaminathan) for the State. s 
M. S. Venkatarama Aiyar and G. F. Arputhanath for Respondents. 
R.M. seeme Revision dismissed. 
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Rajagopalan, F. e Messrs. Kemp & Co. v. Gommr. 
18th Fuly, 1955. for Workmen’s Compensation, 
W.P. No. 157 of 1955, 

Madras Shops and Establishments Act (XXXVI of 1947), sections 2 (12), 4 (1) (a) 

and 4.1 (2)—Person employed in a position of management——Who is to decide—Tests. 
. Unless a given person is a person employed within the meaning of section 2 (12) 
of the Madras Shops and Establishments Act, he cannot avail himself of the appel- 
late right created by section 41 (2) of the Act. Even if be is a person employed, 
if he is a person employed in a position of management within the meaning of section 
4 (1) (a) the statute takes away the rights conferred on such persons employed by 
the provisions of section 41 (2) of the Act among others. 

In deciding whether a person is employed within the meaning of section 2 (12) 
of the Act, it is the requirement of the statutory definitions that will have to be exa- 
mined; the common law concepts of employer and employee and master and 
servant can have no application. The primary duty of deciding the questions 
‘whether an employee is a ‘ person employed’ and if so whether he is employed 
an the position of management is on the Tribunal, viz., the Commissioner. 

Messrs. Pais, Lobo and Alvares for Petitioner. 

_ The Special Government Pleader (V. V. Raghavan) for the State. 


K. Bashyam and S. R. Subramaniam for Respondent. 


R.M. Rule made absolute, 
Ramaswami Gounder, F. Murugesan v. Hameed Maracayar. 
20th July, 1955. C.R.P. Nos. 303 and 304 of 1955. 


Madras Buildings Lease and Rent Control Act (XXV of 1949), section 12 (1) (b)— 
Period of limitation under for filing appeals—-Delay—If could be excused under section 5, 
Limitation Act. 

The provisions of section 5 of the Limitation Act cannot be applied to appeals 
under section 12 (1) (b) of the Madras Buildings Lease and Rent Cc ntrel Act, 1949 
and the Court has no power to excuse the delay in filing an appeal under that sec- 
tion beyond the prescribed period of fifteen days. 

A.LR. 1953 Bom. 35, followed; A.LR. 1941 All. 207, referred. 

O. Radhakrishnan and G. R. S. Chandra Rao for Petitioner. 

A. Dorairaj for Respondent. 


R.M. —— Petitions dismissed. 
Somasundaram, F. Kadikachalam, In re. 
20th Fuly, 1955. : Grl. Rev. G No. 100 of 1955. 


: Cri. Rev. P. No. 96 of 1955. 
Madras Prohibition Act (X of 1937), section 4 (1) (4)—Prosceution for possession 
of ganja—Investigating officer conducting prosecutton—Validity. 
Criminal Procedure Code (V of 1898), section 495 (4)-——Dtisobcdience of the provi- 
~ sions of—If renders the proceedings soid. 
Disobedience of the mandatory provisions of section 495 (4) of the Code of 
Oriminal Procedure Code will render the entire proceedings void. Where in a 
prosecution under section 4 (1) (7) of the Madras Prohibition Act, the investigating 
officer conducts the prosecutien the procedure being prohibited by the provisions 
of section 495 (4) of the Criminal Procedure Code the proceedings are null and void. 


Obiter : However illegal the conduct of a prosecution by the investigating 
officer may be the case has to be considered by the evidence that has been tentlered 
in Court. The evidence is not in any way vitiated because the prosecution is con- 
‘ducted by the investigating officer. 


K. Narayanaswami Mudaliar, S. Swamikannu and R. Lajmi for Petitioner. 
“The Public Prosecutor (V. T. Rangaswami Aiyangar) for Respondent. 
R.M. c Convictoon set aside- 
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Somasundaram, J. s Mariappan, In ree 
arst July, 1955. Crl. Rev. No. 316 of 1955- 
(R.C. No. g of 1955)» 

Madras Probation of Offenders Act (III of 1937), section 3—1f applicable to cases. 
which are punishable only with fine. 

An offence punishable with fine only is an offence of a minor character, of very, 
much less gravity than an offence punishable with imprisonment up to two years.. 
Hence the expression ‘offences punishable with not more than two years’ imprison- 
ment” in section 3 of the Madras Probation of Offenders Act is intended to cover 
offences punishable with a less severe sentence than those indicated and therefore 
to include offences punishable only with fine. 

[Sections 561 and 561-A of Criminal Procedure Code compared]. 

I.L.R. 59 Bom. 352 and [.L.R. 60 Bom. 55, followed. 

N. T. Raghunathan and M. Ramachandran for Accused. 

The Public Prosecutor: (V. T. Rangaswamy Ayyangar) for the State. 


R.M. — Reference not accepied. 
Basheer Ahmed Sayeed, F. Ulaganathan v. 
22nd Fuly, 1955. M. C., Virudhunagar. 


C.R.P. No. 361 of 1955. 

Madras District Municipalities Act (V of 1920), section 50 (1) (i)—Failure to 
attend meetings—Disqualification for—Absents himself—Scope of—Failure to attend meeting 
due to causes beyond control, if disqualifies. ' 

The words ‘ absents himself’ in section 50 (1) (1) of the Madras District Muni- 
cipalities Act stand in ccntradistinction to the words ‘ fails to attend ’ and it means 
that the absence should be voluntary absence or there must be some violation 
on the part of the party which resulted in his not attending the meeting. In a case 
where a member is prevented from attending a meeting of the District Board for 
reasons beyond his control, the concept underlying the terminology ‘ absents hirn- 
self? must be given a more liberal interpretation. The words ‘ absents himself?’ 
must have some import. Taking the term ‘ absents’ by itself it implies some deli- 
beration and the term ‘ himself’ makes it more significant. Unless there is volun-- 
tary absence or there is absence which cannot be explained by a member by any 
sufficient or good cause, it cannot be said that the person ‘ absents himself’ from 
attending the meeting. 


In re London & Northern Bank, (1900) W.N. 114 and Subnom, L.R. (1go1) 1 
Ch. 728, referred. 


S. Mohan Kumaramangalam for Petitioner. 


Alladi Kuppuswami for Respondent. f 

R.M. —— ° Petition allowed.. 
Rajagopalan, J. Dandayuthapani Chettiar v. 
28th Fuly, 1955. Collector, Salern. 


A.A.No. 639 of 1952.. 

Civil Procedure Code (V of 1908), Order 93, rule 10—Court-fee due to the Govern- 
ment in pauper suit—Charge as to—Compromise decree providing for payment by a specified 
party—If affects the charge. 

‘The words ‘ shall be a first charge on the subject-matter of the suit ° in Order 33, 
rule 10, C vil Procedure C de, is a distinct provision, distinct from the other provi- 
sion that the State Government may recover the court-fee from the party ordered. 
by the decree to pay the same. 

(1945) 2 M.L.J. 140, followed. 

A.LR. 1941 All. 221, distinguished. 

T. R. Arunachalam and R. Mathurbuthamn for Appellant. 


T. Ramakrishna for the Government Pleader. o 
C. A. Vaidialingam for Respondent. 
R.M. ; Appeal dismissed.. 
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Rajagopalan, F. ° Vakkat Bapu 3 Regional Inspector of 
rith Fuly, 1955. M.C. & L.B., Coimbatore. 
$ W.P. No. 918 of 1953. 


Madras Village Panchayats Act (X of 1950)—Rules for the conduct of elections of the 
President of minor Panchayats—Rule 6—Polling at an election—If could be conducted 
piecemeal. E l 

Rule 6 of the rules for the conduct of election of President to a minor Pan- 
chayat under the Madras Village Panchayats Act, 1950, would imply that the 
election officer should begin counting the votes in each ward in the serial order 
consecutively, There is nothing in the rules or even in the scheme underlying 
the rules which provide for piecemeal polling. An election is a continuous process 
from the commencement of the nomination to the declaration of the result of the 
polling and its publication. 

Where an election of a President to a minor Panchayat could not be completed 
as a continuous process after its commencement at the appointed hour on the 
appointed day by the votes of the electors assembled in one of the wards not being 
counted, there is no alternative, as the rules stand, except to commence the whole 
process of election afresh, t.e., to count the votes of the voters in the various wards 
ın the course of a single transaction. ‘There is nothing in the rules which 
authorises the election officer to postpone or to adjourn the election with reference 
to one ward alone of a minor Panchayat and count the votes in other wards in 
which the elections are held. 


Quaere—Should the voters of each ward assemble in that ward alone or could 
they assemble in another ward at an election of the President of a minor Panchayat 
a the Act, and could the voters be assembled in different places within the same 
Panchayat ? 


M. K. Nambiyar and G. F. Louis for Petitioner. 
The Special Government Pleader (V. V. Raghavan) for the State, 


R.M, 


Rajagopalan and Rajagopala Ayyangar, FF. - M.S, Subbalakshmi v. 
~ 2164 Jub, 1955. i ; C.I.T., Madras 
R.C. No. 43 of 1953, 


Income-tax Act (XI of 1922), section 16 (i) (c)—Property settled in trusi— 
What amounts to—Settlement of the future income by exploiting a film subject to a 
deduction—-Validity—Trust of an accrued income retrospectivel)p—If could be made—Retros~ 
pective effect of a trust-——Test of. 

A trust under which the excess collection from the exploitation of a picture, 
after the recoupment of the*advances paid by the distributor to the author of the 
trust, is to be paid to the trustees in trust for a named beneficiary is a valid trust. 
Though it might appear for purposes of accounting that the trust account begins 
with a debit entry of the advance paid by the distributor against the beneficiary 
it does not constitute a transfer of a liability. It is a case of transfer of an asset 

-subject to a deduction. Such a trust cannot also be deemed to be a mere trans- 
fer of an income constituting its application by the author of the trust after it had 
accrued to her. In the absence of any benefit, direct or indirect to the settlor 
under the trust the requirements of the third proviso to section 16 (i) (c) of the 
Income-tax Act are satisfied and the income of the beneficiaries cannot be deemed’ 
to be the income of the settlor. 

Where the assessee had acted in a picture and as her remuneration for so atting 
she had obtained from the producer the distribution rights of the picture for certain 
territories for a period of ten years and the assessee transferred her right to another 
distributor for a period of four years : Aeld that though the distribution rights of the 
agsessee might relate to her remuneration for personal services in its origin, still 
it is an asset or a property right. ‘The right which the assessee has acquired is an 
incorporeal right—a species of intangible property-—a right to exploit a picture 
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for a limited duration in a defined territory. It caniiot be skid that the transfer 
of such an incorporeal right is only an application of an income and does not amount 
to transfer of an asset. The distribution rights of the assessee is an asset, which 
still continued to be hers. ‘The law does not require that any transfer of property 
should be absolute or permanent in order that it may be valid. But it is not how- 
ever open to an assessee to say in regard to an income which had accrued to her, 
from an asset which was hers on the date of the accrual of the income, that the 
asset shall belong to another as and from an anterior date and so convert the income 
which had accrued to her as the income of another for purposes of assessment to 
income-tax. 

Though a trust deed executed on a particular date recites that it shall be deemed 
to have commenced at an earlier date, the revenue authorities are not in any way 
concerned with such a retrospective operation given to that trust. The crucial 
test is whether the trust was valid and enforceable without the written document. 


G. R. Fagadisa Ayyar and T. V. Balakrishnan for Applicant. 
G. S. Rama Rao Sahib for Respondent. 


R.M. a Answer accordingly. 
Rajagopala Ayyangar, J. Subramanian v. R. Behari Lal. 
21st July, 1955. G.R.P. No. 2241 of 1952. 


Civil Procedure Code (V of 1908), Order 6, rule 17—-Amendment of cause title— 
Extent of—Substituting the real name for a trade name after judgmeni—Permisstbiltty. 

Trade names are not traps for the unwary and no person can obtain any advan- 
tage when sued in such trade name or in the name in which he had dealings which 
gave rise to the suit by saying that such a name was actually borne by a dead person 
and that therefore the suit and decree are nullities. 

When the substantive judgment is not being altered, but only the title of the 
action, the Court has ample jurisdiction to correct any misnomer or mis-description 
at any time whether before or after judgment. The Court has jurisdiction to alter 
the title of a suit by describing the defendant in the name he says is his correct name 
though trading in another name. 

The crucial test is ‘ whom did the plaintiff intend to sue’, It is the person 
with whom he had dealings. The fact that the name in which the defendant did 
business was a trade name and happened to be the name of someone who died 
long ago does not alter the identity of the person who either had dealings with the 
plaintiff or whom the plaintiff intended to sue. 


(1954) 3 Al E.R. 659 ; (1955) 1 M.L.J. 337, referred to, 
R. Gopalaswami Aiyangar for Petitioner. 


M. R. Narayanaswami for Respondent. ° 
R.M. enema .  Petttion allowed. 
Ramaswami Gounder, J. Lakshmana Ayyar v. State of Madras. 
28th July, 1955. Appeal No. 435 of 1951. 


Practice—Suit by a Government servant for a declaration of his right to pay and pension 
on the ground that his dismissal was wrong fid—Death of the plaintiff—Cause of action if 
survives to legal representative. 


In a suit in which a Government servant prayed for a declaration that his 
wrongful dismissal from service did not affect his right to get his pay and pension, ` 
it is obvious that if the dismissal were wrongful he would be entitled to his arrears 
of pay and pension till the time of his death. The suit is in substance for a decla- 
ration that he was entitled to certain sums of moneys, which became his, but were in 
the hands of the Government. The legal representative of the plaintiff in such a 
suit could ask for a declaration that they are entitled to such moneys, remaining 
undisbursed in the hands of the Government. The 4egal representatives would 
also by themselves be entitled to maintain an action for a declaration that because 
of the wrongful dismissal of the plaintiff they became entitled to the arrears of pay 
and pension he was entitled to at the time of his death. 


81 
-The right to ste jee: a declaration that a deceased plaintiff was entitled to get 
his pay and pension is a right which would survive to the legal representatives. 
Quaere—When once a legal representative is brought on record could the 
question whether the right to sue survives to him or not be allowed to be re-agitated 
at a later stage. 
N. Sundara Ayyar and V. R. Venkatakrishnan for Appellants. 


The Government Pleader (C. A. Vaidialingam) and N. S. Srinivasan for 
Respondent. 


R.M. S Appeal allowed. 
Rajagopalan, F. Srinivasan v. Collector of S. Arcot. 
29th July, 1955. W.P. No. 248 of 1955. 


Places of Public Resort Act (II of 1888), Rules under—Rule 18 (a)—Exemption from 
—Af could be claimed as a matter of right. 


The proviso to rule 18 (a) of the rules framed under the Places of Public Resort 
Act, 1888, vests a jurisdiction in the Sub-Divisional Magistrate to grant or to 1efuse 
the exemption from the operation of the said rule. But for this proviso, rule 18 (a) 
would be absolute and no licence could be granted under the Act unless the require- 
ment of 50 yards of open space all-round was satisfied. 

A statutory authority invested with a discretion is expected to exercise that 
discretion on a reasonably consistent basis. But the mere fact that an exemption 
was granted once before in respect of a particular place does not prevent the autho- 
rity from taking into consideration the then existing conditions at the time of a 
subsequent application, The exercise of the jurisdiction cannot be said to be vitia- 
ted. The grant of an exemption does not enure for ever ; it applies only to the 
particular licence. 

R. Sundaralingam for Petitioner. 

The Special Government Pleader (V. V. Raghavan) for the State. 


R.M. — Petition dismissed. 
Ramaswami, J. Narayanan v. Appukutty. 
29th July, 1955. C.R.P. Nos. 891 & 892 of 1953. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 8—Object 
and scope of—‘ Amenities — What constitutes—Roof of a building—If an amenity. 

An amenity is really a convenience. The object of enacting section 8 of the 
Madras Act XXV of 1949 was to check the prevalent tendencies on the part of some 
landlords who resorted to extra legal ways in order to make the tenant pay higher 
rent or make him vacate the premises by cutting off the supply of electricity, water, 
etc., or locking up a door-Way that normally constituted a passage or shutting off 
a source of natural light and air or in the case of furnished houses, the removing 
of a fan or a piece of furniture already existing in the house or removing certain 
articles of daily use that are provided in the kit het like a grinding stone or mortar, 
etc., or a bath. An interference with these conveniences would interfere with the 
proper enjoyment of the demised premises and would constitute an infringement 
under section 8 of the Act. 

But even in the case of interference with the amenities it must be shown that 
the landlord did so without just or sufficient cause. It would appear that in cases 
where the tenant in occupation has infringed any statutory rule or regulation, 
such as electricity ration, lighting restrictions, tampering with certain installations, 
etc., which makes the landlord liable to the ‘authorities, then the landlord will be 
justified į in cutting off the amenities allowed to the tenant till then. 

The roof of a building forms part and parcel of the building and to describe 
the roof as an amenity is opposed to common-sense. 

°” C. K. Viswanatha Ayyar for Petitioner. 

V. P. Gopalan Nambiar for Respondent. ` l 

R.M. — Petition allowed, 
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Rajagopalan, F. Kathia Pillai. State of Madras. 

and August, 1955. a. 4 ' W.P. No. 707 of 1954. 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 

23 (a) (i) and Madras Estates Land (Reduction of Rent) Act (XXX of 1947), section 3 
(2--A)-—Validity—Constitution of India (1950), Article 14. a 


Section 23 (a) (i) of the Madras Act XXVI of 1948 and section 3 (2-A) of ° 
Act XXX of 1947 are valid and they do not offend Article 14 of the Gonstitution. 
Article 31-A of the Gonstitution as amended by the Gonstitution (Fourth Amend- 
ment) Act, 1955, is a conclusive answer to any charge of discrimination based on 
Article 14 of the Constitution. During the transitional period for which section 23 
of Act (XXVI of 1948) provided, persons who held lands in the quondam estate 
villages were not in the same position as persons who held lands in ryotwari tracts, 
and any difference in the rates of assessment payable by the two sets of people would 
not provide ary basis for a charge that there has been a denial of equal pro- 
tection of laws in contravention of Article 14 of the Constitution. Any apparent 
discrimination in the rates imposed under section 23 (a) (i) of Act XXVI of 1948 
being higher than the rates prevalent in ryotwari villages could be justified on the 
basis of a reasonable classification. l 


V. C. Viraraghavan and R. Desikan for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) and the Special Government 
Pleader (V. V. Raghavan) for the State. 


R.M. meeen ` Petition dismissed. 
Rajagopalan, 7. Sastri Ammal v. Pranathartha Naicker. 
gth August, 1955. W.P. No. 425 of 1955. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 
57 (b) and g3—Suit to establish a claim to succeed to the office of hereditary trustee—If barred. 


A right to succeed to a hereditary office is a right to property and a claim to 
such a right is normally cognisable by a civil Court unless that jurisdiction is ousted 
by a statute either expressly-or by necessary intendment. The bar imposed by 
section 93 of the Madras Hindu Religious and Charitable Endowments Act would 
apply to determination by a civil Court of any dispute for determining or deciding 
which a provision has been made in the said Act XIX of 1951. 


Section 57 (6) of the Act only provides for determination of the question whe- 
ther the office of trustee of a given religious institution is hereditary.- A dispute 
between the claimants to succeed to an office, which is admitted on all hands to be 
hereditary, is not within the scope of section 57 (b) of Act XIX of 1951. Neither 
by express terms nor by necessary intendment does section 57 (6) of Act XIX of 
1951 divest the civil Court of its jurisdiction to take cognisance of a claim to succeed 
to the office of a hereditafy trustee and that jurisdiction is not vested in the Deputy 
Commissioner. The only dispute that falls within the scope of section 57 (b) is the 
dispute whether a trustee holds or held office as a hereditary trustee. That does 
not include within its ambit a dispute respecting a right to succession to a heredi- 


tary office. 
(Language of section 47 (3) and section 57 (b) compared. Scheme of the Act 
analysed). 
All classes of claims to succession to a hereditary trusteeship would appear 
to be outside the scope of section 57 (b). 
C. Santhamurthi Naidu and A. Venkatachari for Petitioner. 
The Special Government Pleader.(V..V. Raghavan) for the State. 
S. Ramanujachariar for Respondent. - i 


RM. eer Rule made absolute. 


è 
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Govinda Menon and Bhsheer Ahmed Sayeed, FF. Govinda Pathiyar v. 
8th Fuly, 1955. Ananthanarayana Iyer. 
A.A.O. No. 487 of 1952. 

Gods of Civil Procedure (V of 1908), Order 33, rules 1, 6 and 7 and Order 43, 
rule (nn)—Application for leave to sue in forma pauperis—Leave refused and time granted 
Jor payment of Court-fees—Non-ccmpliance with order—Main application for leave to sue 
in forma pauperis dismtssed—Revision against order refusing leave—Mainiainability—Order 
rejecting main application—If tantamounts to rejection cf a plaint—Fatlure to appeal 
‘from the order rejecting plaint—Appeal from the order refusing leave to sue in forma pauperis 
on the ground of plait not disclosing a cause of action—Maintainability. 

An order refusing leave to an applicant to sue as a pauper on the ground that 
the applicant is not a pauper is one from which no appeal is provided but only a 
revision. But where such an application is rejected on the ground that the allega- 
tions do not show a cause of action, an appeal is provided under Order 43, rule 
1 (nn) of the Code of Civil Procedure. The rejection of such an application for 
non-payment of the Court-fee directed to be paid within the time granted is only a 
dismissal for default against which no appeal lies. Hence such rejection is no_ bar 
to an appeal under Order 43, rule 1 (nn) from the original order refusing leave. 

(1955) Andhra W.R. 109 (F.B.) and (1951) 1 M.LJ. 474, followed. 

70 M.L.J. 223 ; I.L.R. 59 Mad. 777 ; (1942) 1 M.L.J. 281 and 59 M.L.J. 895, 
referred. 

The order of rejection of a pauper plaint for non-payment of Court-fee is not 
appealable and there is a remedy to the applicant by way of a suit. Even if that 
order is appealable, still since the two remedies flow from independent rights, the 
exercise of one such right is no bar to the exercise of another. 

The right to have ar appeal against the order refusing leave on the ground that 
the plaint does not show a cause of action is not lost because the original appli- 
cation for leave to sue in forma pauperis itself has been dismissed for non-payment of 
Court-fees. The rejection for non-payment of Court-fees is only a consequential 
order, flowing from the non-compliance of a basic order and if the basis goes, the 
consequence also disappears. 

EE 1 M.L.J. 544, differed and overruled. 

ee 1 M.L.J. (N.R.C.) 8, approved. 

1939) 1 M.L.J. 96: LL.R. 1938 Mad. 1060 ; 46 M.L.J. 254; (1947) I 
M.L.T. 11g and (1948) 2 M.L.J. 150, distinguished and explained. 
N. Sundara Ayyar for Appellart. 
C. K. Viswanatha Atyar for Respondent. 


R.M. —___--- Reference answered accordingly. 
Rajagopalan and Rajagopala Ayyangar, 77. Tirumalpad v. C.I.T., Madras. 
21st July, 1955. » R.G. No. 38 of 1952. 


Indian Income-tax Act (XI of 1922), section 34—Applicability— Definite information ° 
and discovery—What amounts to. 

What section 34 of the Income-tax Act requires is ‘ definite information’ and 
as a consequence of that definite information a ‘ discovery’ by the Income-tax 
Officer that a portion of the assessee’s income had escaped assessment. A mere 
change of opinion even on a question of law on the part of the Income-tax 
Officer is not ‘ definite information’ within the meaning of the section. A deferred 
assessment is not discovery of escaped assessment and section 34 could not be called 
in aid to complete an assessment deliberately deferred. Where due to the delibe- 
rate procedure adopted by an Income-tax Officer, which turned out to be wrong in 
law, an mcome has escaped assessment there is neither ‘ definite information’ nor 
‘discovery’ within the meaning of the section. 

_  Qiaere : (i) Whether an authoritative pronouncement ofa High Court on the 
interpretation of a statutory provision, whether or not it was a High Court that had 
terrstorial jurisdiction over the area in which the assessment proceedings were taken, 
constitute “definite information’ within the meaning of section 34 of the {ncome-tax 


Act. 
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(ii) If the pronouncement of a High Court on a questio#i of law on which the 
Income-tax Authorities held a wrong view constitute ‘definite information’ 
within the meaning of section 34, does it apply only to cases of assessment subse- 
quent to the pronouncement, which has been overlooked by the Income-tax Officer 
in the relevant assessment years. 


S. Krishnamurthy for Applicant. Š 

C. S. Rama Rao Sahib for Respondent. 
R.M. — Answer in favour of the Assesses. 
Rajagopala Aiyangar, J. Chellam Servai v. Ramalingam Servai. 
21st July, 1955. C.R.P. No. 966 of 1954. 


_ Code of Civil Procodure (V of 1908), sections 145 and Limitation Act (IX of 1908), 
Article 182 (5) of Schedule I—Application for execution of a decree against sureties— When 
would amount to an application for execution or step-in-aid of execution against the judgment~ 
debtor to save limitation. 

A surety for the performance of.a decree is not a debtor or one jointly liabl 
under a decree within the meaning of Explanation (1) of Article 182 (5) of the Limi- 
tation Act. But where the remedy pursued against a surety is in effect for the exe- 
cution of the decree, that is the decree against the judgment-debtor, such a petition 
is comprehended within Article 182 (5) of the Limitation Act and would keep the 
decree alive to permit of further execution against other persons liable under the 
decree and against their properties. But if the proceedings against the surety, 
having regard to the nature of the obligations undertaken by him in any particular 
case, does not amount to an execution of the decree passed in the suit and which is 
sought to be executed against the judgment-debtor, the two proceedings are parallel 
and the one does not serve as a further starting point or a step-in-aid to the pursuit 
of the other. The provisions of section 145 of the Code of Civil Procedure makes it 
clear that to the extent to which he has rendered himself personally liable, a surety’s 
liability is identical with that of the judgment-debtor under the decree. Where the 
conditions in clauses (a) to (c) of section 145,Civil Procedure Code, are satisfied an 
execution petition against a surety would keep alive the-decree as against the judg- 
ment-debtor and vice versa. 

LL.R. 43 All. 152; LL.R. 44 All 743 ; 68 M.L.J. 119 and A.LR. 1948 Bom. 
13, referred. 


But in cases where the special provisions of section 145, Civil Procedwe Code, 
are not satisfied anc the surety is not one whose obligation is comprehended within any 
of the three classes of cases provided for by the said section, this principle does not 
apply. The principle that an execution against either a surety or a judgment-deb- 
tor is an execution or step-in-aid of execution as against the other, applies only to 
cases where the surety is one against whom the decree passed in the suit may 
executed, in other words to a surety to whom section 145, Civil Procedure Code, 
directly and in terms applies. In the case of other ‘ sureties’ whose liability is not 
under the decree but under a bond executed as a collateral and ancillary transaction, 
the execution against the sureties will not save limitation against the judgment-debtor. 

51 M.L.J. 299; I.L.R. 42 All. 158; 65 M.L.J. 507: (1943) 2 M.LJ. 444 
and (1948) 2 M.L.J. 287, referred. 

A. Sundaram Aiyar for Petitioner. 

M. R. M. Abdul Karim for Respondent. 


R.M. ——— Petition allowed : E. P. dismissed, 
Somasundaram, F. Avadai Ammal, In re. 
25th July, 1955. Crl. A. No. 103 of 1955. 


Code of Criminal Procedure (V cf 1898), section 164—Effect of—Recording of confes- 
sions under—Oral evidence—If could be aWowed. á ; 

The effect of section 164 of the Code of Criminal Procedure is clearly to pres- 
cribe the mode in which confessions are to be dealt with by Magistrates ies made 
during an investigation and to render inadmissible any attempt to deal with them 
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by allowing oral evidence. This applies to all Magistrates, be they invested with. 
power or not to record confessions. The range of magisterial confessions would be 
enlarged if Magistrates who are not empowered to record confessions under section 
164 of the Criminal Procedure Code are allowed to give oral evidence and that 
would be clearly circumventing section 164 of the Code. The section confers powers 
on Magistrates and delimits them. Where a Magistrate has neither acted nor pur- 
ported to act under section 164, Criminal Procedure Code and nothing has been 
tendered in evidence as recorded or purporting to be recorded under that section, 
oral evidence of the Magistrate is not admissible. 


yı M.L.J. 476 : LLR. 44 Mad. 583 : L.R. 63 LA. 372 (P.C.), followed. 
(1952) M.W.N. (Crl.) 253, doubted. 

K. S. Naidu and V. Venkatesan for Appellant. 

The Public Prosecutor (V. T. Rangaswami Atyangar) for the State. 


R.M. SE . . Appeal dismissed . 
Rajamannar, C.F. and Panchapakesa Aypar, F. G. Lallubhai v. K. Mohamed. 
4th August, 1955. A. No. 338 of 1950. 


Specific Relief Act (I of 1877), sections 19 and 22—Scope of—Practice—Sutt for 
specific performance-—Discretion of Court to decree or not—How exercised. , 

The grant of the relief of specific performance is entirely at the discretion of the 
Gourt which, of course, should not be capricious but should be based on law and 
reason. The relief for specific performance being an equitable relief, a Court is not 
precluded from denying that relief to a plaintiff, if by any conduct of his the rights 
of third parties have intervened and the grant of the relief of specific performance 
to the plaintiff could work undue hardship on the defendants. 


No Court is bound to grant the relief of specific performance merely because 
it is lawful to do so. Section 22 of the Specific Reliet Act gives a discretion to the 
Court to decree or to refuse to decree specific peformance. Section g of the Act 
inter alia provides that if in a suit for specific performance the Court finds that there 
is a subsisting contract between the parties which has been broken by the defen- 
dant and it would be lawful to decree specific performance, but at the same time it 
would be inequitable to do so, the Court has ample powers to award compensation 


to the plaintiff. 
K. Kuttikrishna Menon and M. Chinnappan Nair for Appellant. 


G. Ramakrishna Atyar, Md. Ismail, N.` Sundara Aiyar and A. R. Srinivasan for 
Respondents. 


R.M. T ——— Appeal allowed : Suit remanded, 
` Somasundaram, 7. e Hanumanthiah v. G.G.T.O., Madras. 
4th August, 1955. Cri. R. G. Nos. 335 and 336 of 1955. 


Gri. R. P. Nos. 320 and 321 of 1955. 
Madras General Sales-tax Act (IX of 1939), section 15 (b)—Prosecution for non- 
eal of sale-stax—-Tax due by a firm of pariners—Prosecution of an individual- partner 
—Legality. | 
it is now settled law that in cases where a firm has been assessed to sales-tax 
under the Madras General Sales-tax Act, 1939, it is the firm that must be prosecuted 
for non-payment of the tax. Strictly speaking when a firm is prosecuted, it is 
against the name of the firm that the prosecution must lie and not merely against 
the partners as such. But, mere technicalities apart, where all the partners of a 
firm are prosecuted the firm being represented by its partners the prosecutidn is 
deemed to be against the firm, If in the course of such a prosecution the case 
against one of the partners of the firm is separated then it ceases to be a prosecution 
against the firm, as the firm then collapses by one of the partners being proceeded 
against separately unless it is specifically stated in the complaint that the prosecu- 
tion is against the firm as such, and the name of the firm is also mentioned therein. 
For, if the firm as such is prosecuted under its name and style then it does not matter 
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whether all the partners are before the Gourt or only some of them. But, for the 
liability of a firm, conviction against an individual partner alone cannot stand. 
T. S. Arishnamurthi Ayyar for Petitioner. 


The State Prosecutor (S. Govind Swaminathan) for the State. 


R.M. —- Conviction set aside. 
Panchapakesa Atyar, F. Karunakaran Nair v. Chathu. 
5th August, 1955. C.R.P. No. 1281 of 1953. 


Code of Civil Procedure (V of 1908), Order 21, rule 66—Failure to issue notice under 
—- Judgment debtor not having notice of sale—If an illegality or irregularity—Effect on sale 
—Remedy of aggrieved party. 

The question whether a failure to issue a notice under Order 21, Rule 66, Civil 
Procedure Code in execution sales is a mere irregularity or an illegality which would 
render the sale null and void is one which has to be decided on the facts and evi- 
dence of each case. It is possible that in some rare cases a failure to issue such a 
notice may make the sale void when it is held without the judgment-debtor being 
ever aware of it. But normally a mere failure to issue a notice under Order 21, 
rule 66, Givil Procedure Code, to the judgment-debtor, without more, would not 
make the sale null and void but would only be an irregularity, especially if the evi- 
dence shows that the judgment-debtor was well aware of the sale proclamation and 
the sale. 


(1945) E M.L.J. 229: L.R. 72 I.A. 104: LL.R. (1945) Mad. 601 (P.C.) 


2 > 


distinguishe 
(1919) 11 L.W. 509, referred. 
(1950) 1 M.L.J. 22, explained. 
ALR. 1954 Mad. 1024 and (1955) 1 M.L.J. 114, distinguished. 


(If a sale is held to be void for want of such notice remedy is under section 47 
Civil Procedure Code and if it is a mere irregularity followed by substantial injury 
the remedy is under Order 41, rule go, Civil. Procedure Code, limitation being 
governed by Article 181 and Article 166 respectively of the Limitation Act). 

V. P. Gopalan Nambiar for Petitioner. . 

K. Kuttikrishna Menon ard V. Balakrishna Eradi for Respondent. 


R.M. 1e Petition dismissed, 
Rajagopala Ayyangar, J. Surendra v. Ajwani. 
sth August, 1955. s C.R.P. No. 4.73 of 1953. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a) (i) 
——Protection of Government servant from eviction—If available to Government servant under 
suspension. 

So long as a Government servant continues to be a Government servant, i.¢., 
till his dismissal, he is “engaged ° in Government service for the purposes of section 
7 (3) (a) (i) of the Madras Buildings (Lease and Rent Control) Act, 1949, and if 
that employment is notified as an essential service by the Government he is entitled 
to the exemption created by that section. A Government servant though under 
suspension is still entitled to the benefit of the protection afforded by the said sec- 
tion. i 

ND. B. Fagannadha Rao for Petitioner. 

A. Subramania Aiyar for Respondent. 

R.M. Petition dismissed. 


*%e 
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Rajagopala Ayyangar F. Parvathi Ammal v. Subramania Pillai. 
8ih August, 1955. l 
C.R.P. No. 475 of 1953. 
Court-fees Act (VII of 1870), section 7 (iv-A)—Applicability—Suit challenging the 
JSactum of an adoption—Adoption evidenced by a deed—Deed of adoption—When should be 
set aside. 


An adoption deed is not fer se a document securing money or other property 
having monetary value within section 7 (to-A) of the Court-fees Act. What 
gives validity to an adoption and creates the parental relationship with the right 
to property is the factum and the validity of the adoption and the deed is only a piece 
of evidence that such an adoption has taken place. 


In a case where an adoption is evidenced by a deed and the factum or the vali- 
dity of the adoption is challenged in a suit by a party to the deed, it is not necessary 
to set aside the deed, which merely recites the adoption and is only evidentiary of it. 
If on the construction of the deed of adoption the conclusion is reached that it goes 
beyond the mere recital of the adoption and the consequential rights to property 
flowing from a valid adoption, that is, if the document constitutes a disposition of 
property, it‘would have to be set aside before a party to such a deed can have relief 
on the footing that the document is not binding upon him or her. If there are dis- 
positions in favour ‘of the adopted son, without reference to his being an adopted 
son or he is given rights to property which he would not obtain merely as an adop- 
ted son, the document would amount to a disposition of property and its validity 
cannot be challenged without a prayer to set aside the document. 


S. Ramachandra Aiyar and G. M. Alagarswami for Petitioner. 


The Assistant Government Pleader (K. Veeraswamt) and T. M. Chinnayya Pillat 
for Respondent. . | 


R.M. l —— Petition allowed. 


Rajagopalan, Je- Ratna Mudaliar v. M.Q. Villupuram. 


10th August, 1955. ; 
W.P. No. 419 of 1955. 


Madras District Municipalities Act (V of 1920)—Rules relating to the appointment and 
punishment of officers and servants of Municipal Ccuncils—Rule 6—Power of executive autho- 
rity fo suspend an officer or a servant pending enquiry—sScope of. 

The scheme of rule 6 of the rules relating to the appointment and punishment 
of officers and servants of Municipal Councils, framed under the District Munici- 
palities Act, provide for suspension ofa servant even if an enquiry is merely contem- 
plated and even if format charges have yet to be framed against the municipal 
servant. The words ‘ pending an enquiry’ inrule 6 include even a contemplated 
enguiry. But where an executive authority took into account an irrelevant factor 
along with relevant factors which he could have taken into account, that would 
be sufficient to vitiate the exercise of the jurisdiction. Where the executive 
authority constitutes himselfa judge in his own cause, the exercise of the juris- 
dictjon is vitiated as being opposed to the basic principles of natural justice. 

N. -Arunachalam for Petitioner. 


K. Bashyam and T. R. Srinivasan for Respondent. 


R.M. ——— - Rule mads absolute. 
Rajagopalan, 7. Srinivasa Desikachariar v. 
11th i, 1955- Revenue Gourt of Tanjore. 


W.P. No. 1056 of 1953. 

Tanjore Tenants and Panhaiyal Protection Act (XIV of 1952), sections 8 (1), 10 (1) 

(cf and 13 (1)—Labour expended by the tenant and members of his family in harvesting and 

poradi—Wages for—If could be deducted to estimate the gross produce avatlablexfor, division— 
M—N R G 
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Kanganam charges—If deductible—Disputs by the land-own:sr that jie tenant has failed to 
manure the land as a result of which the produce has become less—Claim for damages—If 
Revenue Court could decide under section 13 (1)—Section 10 (1) (c) entailing eviction of tenant 
Sor failure io manure—If a bar to enquiry for damages under section 13. 


Under section 8 (1) of the Tanjore Tenants and Pannaiyal Protection Act, 
1952 what is liable to be divided is the gross produce after deducting all harvesting 
and poradi charges in the case of paddy. The harvesting and poradi charges 
referred: to in that section refer to the charges actually incurred by.the tenant by 
payment of wages to any person other than himself and the members of his family. 
The scheme of the Act does not provide for any claim for wages for labour contributed 
by the cultivating tenant either his own or that of the members of his family. It is 
the contribution of labour, either his own or that-of the members of his family, 
in the cultivation of the land that makes a person a ‘ cultivating tenant’ within 
the meaning of section 2 (d) of the Act and as such there is no scope to evaluate in 
terms of wages the labour expended by him. ‘ Kanganam’ or supervision charges 
incurred at the time of harvest is deductible if actually incurred either by the tenant 
or land-owner. 


In @ petition under section 13 (1) of the Act if the land-owner claims 
damages for dirnunition in the actual gross produce on the land occasioned by the 
failure of the tenant to manure the land, it would be a dispute within the meaning 
of the section which has to be decided by the Revenue Court. The fact that sec- 
tion 10 (1) (c) of the Act provides specifically for eviction ef the tenant on the ground 
of negligence of legitimate duty which is destructive or injurious to the land— 
non-manuring of the land being one such—dces not prevent the Revenue Gourt 
from deciding the dispute as to damages for smaller return due to the default of the 
tenant. The relief of eviction would fall under section ro (1) of the Act and the 
claim for damages would be an independent dispute within the meaning of section 
13 (1). ` 

Where a Revenue Court refuses to decide such a question on an erroneous 
interpretation’of the two provisions of the Act it amounts to a failure to exercise the 
jurisdiction vested in the Tribunal and the order is liable to be quashed. 

D. Ramaswami Atyangar and M. K. Ramaswami for Petitioner. 
FV. Snnivasan for the Special Government Pleader (V. V. Raghavan) and 
M. E. Rajagopalachari for Respondents. . 


R.M. —————— Rule made absolute Direction sgiven. 
Balakrishna Ayyar, Fe  - — y In the matter of Last will & 
-r1th August, 1955. 5 Testament of Emma 

i Sarah Sibthorpe—Deceased. 
Diary No. 9318 of 1955. 


Court-fces Act (VII of 1870) as amended in (Madras Act XIV of 1955), section 56— 
Fez for grant of Probate or Letters of Adminisiration—How estimated. 


Ordinarily the estate of a person as on a certain, date would, in the eye of law, 
be the original corpus plus all the accretions that have been lawfully made to it 
less everything that has been lawfully taken away from it.. The dividends payable 
on certain shares in a company would therefore be accretions to the estate unless 
they have been lawfully subtracted from it. The fact that the dividends have been 
remitted abroad makes no difference, if the remittance was without legal authority. 
Such a,deduction from the estzte of the deceased will be an unlawful one and cannot 
a ni ena for purpose of duty. Hence duty must be paid in respect of the divi- 

ends also. E l 


Sampath Kumar fer Messrs, King and Partridge for Petitioner, 


The Assistant Government „Pleader (A. Veeraswami) for the State. ee 
--. RM.. ¢ c Qrders accordingly. 
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Somasundaram, F. ° Muthurangan v. Ananthanarayanan. 
16th August, 1955. - G.R.P.No. 545 of 1953- 
Indian Evidence Act (I of 1872), section 162—Documenis in. respect of which privi- 
lege is claimed— Jurisdiction of Court to compel production even for inspection—When ousted. - 
Under section 162 of the Indian Evidence Act a Court, if it sees fit, may ins- 
«pect documents in respect of which privilege is claimed, unless it refers to matters 
of State. This clearly shows that if the documents refer to matters of State the Court 
may not even inspect the document, that is it may not even compel the production 
of the documents. The decision whether the production of a document would be 
prejudicial to public interests is to be taken by the officer concerned and not by the 
Courts and once he has taken such a decision and claimed privilege it is conclusive 
and it has got to be examined only to see whether it refers to matters of State. 
A.IL.R. 1950 Bom. 230; ALR. 1951 Bom. 72; LL.R. 39 Mad. 304; LLR. 
32 Mad. 62 : 19 M.L.J. 263, referred and followed. 
A.LR. (1931) P.C. 254: 61 M.L.J. 943 and L.R. 1942 A.C. 624, referred. 
K. Veeraswami and G. Ramanujam for Petitioner. 
S. S. Ramachandra Ayyar and The Government Pleader (C, A. Vatdialingam) for 


Respondents. , 
R.M. —— Petition dismissed. 
Rajamannar, C.J. and Panchapakesa Ayyar, F. `` Serang Abdul Khadir `^. 
17th August, 1955. Rajagopala Pandarayar. 


W.A. No. 9 of 1955. 


Tanjore Tenants and Pannatyal Protection Act (XIV of 1952), section 2 (d) and (g)— 
* Cultivating tenant” and ‘ Lard-ounr’—Meaning of—Recsiver if land-owner—‘ Te 
agreement express or implied’—If should be with the land-owner in order to constitute a 
cultivating tenant. 

A Receiver virtually represents the real owner of the property in his possession. 
He would therefore be the owne: for the time being of the property and would 
fall within the definition of ‘]land-owner’ in section 2 (g) of the Tarjore Tenants 
and Pannaiyal Protection Act, 1952. 

In the definition of the word ‘ cultivating tenant’ in section 2 (d) of the Act 
the words are merely ‘a tenancy agreement express or imylied’ and it does not 
specify that such agreement must be with the Jand-owner as defined in section 2 (g). 
Persons who contribute their own physical labour, or that of the members of their 
family in the cultivation of land belonging to another and who are so cultivating 
under a tenancy agreement, that is to say, not as trespassers or as owners, will be 
within the definition of the term ‘ cultivating tenant’. 

(1954) 1 M.L.J. 277, followed. 

Tt is true that some of tite provisions in the Act appear to be inappropriate to a 
case where the tenant actually cultivating has not entered into a tenancy agreement 
with the land-owner himself. But this is no reason why the rights of persons law- 
fully on the land cultivating with their own physical labour should be negatived. 

T. R. Ramachandran for Appellant. ; 

The Special Government Pleader (V. V. Raghavan), S. Nagaraja Rao and G. R. 
Jagadisan for Respondents, ; 

R.M. 


c Appeal dismissed. 
Rajamannar, C.F. and Panchapakesa Ayyar, 7. State of Madras v. M. E. Tramways. 
Igih August, 1955. O.S.A. No. 36 of 1954. 


Indian Companies Act (VII of 1913), sections 162, 166, 271 and 276—Foreign. 
Companies—If could be wound up by Indian Court—Application of the provisions of the Act - 
to winding up of unregistered Compantes—Directors of a Company—-lf can apply for 
winding up. 

„Under section 271 (3) of the Indian Companies Act a company incorporated. 
outside India, which hzs been carrying on business in India ceases to carry on 
business in India it may be wound-up as an unregistered company ‘under Part. 
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TX of the Act, notwithstanding that it has been dissalved or otherwise 
ceased to exist as a company under or by virtue cf the laws of the country 
under which it was incorporated. Section 276 of the Act enacts that the 
provisions -of Part IX of the Act relating to unregistered companies shall be 
in addition to, and not in restriction of, any provisions in the Act with respect 
to winding up of a company by the Court. But an unregistered company shall 
not, except in the event of its being wound up, be deemed to be a company undere 
the Act, and then only to the extent provided by that part. Section 166 of the Act 
will apply to the winding up of unregistered companies as well and as such an 
application to the Court for winding up of a foreign company, as an unregistered 
company, can be presented either by the company or by any creditor or 
contributory. 
_ The directors of a company can validly present a petition for its winding up 
-even without the sanction of the general body of share-holders. 
In re Galway, etc., Tramways Co. (1918) 1 Ir. R. 62 differed. 
Palmer’s Company Law, 1gth Edition and Palmer’s Company Law Precedents 
16th Edition referred and followed. - 
A.L.R. 1953 Pepsu 195 differred. 


The Advocate-General (V. K. Thiruvenkatachari) and The Assistant Governs 
ment Pleader (K. Veeraswamt) for Appellant. ; 


O. T. G. Nambiar instructed by Messrs King and Partridge for Respondent. 


O RM. Appeal dismissed. 
Krishnaswami Nayudu, J. Kuppammal v. 
22nd August, 1955- : Pothanna Chetty. 


, i S.A. No. 1014 of 1951. 

Indian Stamp Act (II of 1899), section 36 and Civil Procedure Code (V of 1908), 

Order 13, rule 4—lInstrument not duly stamped—Oljection as to—Bar under—sScope of — 

< Admitted in evidence —What amounts to—Endorsement on-the document undef Order 19, 
rule 4, Civil Procedure Code—If conclusive. 


The mere fact that an endorsement has been made by a Court, as required by 
Order 13, rule 4, Civil Procedure Code on a document produced before it should 
not in every case be considered sufficient to hold that the document has been admit- 
ted. In cases whére no objection-has been raised as to the admissibility of a docu- 
ment on the ground of insufficiency of stamp and an endorsement of admission under 

‘Order 13, rule 4, Civil Procedure Code is made and objection to such admissi- 
bility is not taken even at any stage of the trial of the suit it will not be open to any 
party to raise the objection in appeal before any other forum to which the matter 
might be taken up. But’ to hold that by the mere mechanical act of stamping the 

. endorsement under Order 13, rule 4 the Court has applied its mind as to the 
admissibility on the document, would be to deny the Court the right to reject the 
document if it is found that it has been insufficiently stamped and therefore inad- 
missible in evidence. So long as the objection has not been considered by the Court, 
the endorsement under Order 13, rule 4, Civil Procedure Code, could be consi- 
dered only to be a mechanical act and not the result of the exercise of the judicial 
mind as to its admissibility. ` 

LL.R. 53 Mad. 137: 56 A i 233 followed. 

Case-law discussed and explained. 


Though the language of section 36 of the Stamp Act is clear and unambiguous, 
the admission contemplated by the section is the regult of judicial determination 
as tọ its admissibility when an objection is raised; and the mere stamping of 
the endorsement under Order 13, rule 4, Civil Procedure Code, prior to the 
-determination as to admissibility is only a mechanical act which does not constitute 
-€ admission’ under section 36 of the Stamp Act. 

A, V. Narayanaswami Ayyar for Appellant. j 

Respondent not represented, r eC 

R.M.¢ : — ' . Appeal dismissed. 
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Krishnaswams Nayudw, J. Raman Nambudripad v. Govindan Nair. 
13th Jub, 1955. S. A. No, 547 of 1951. 
Malabar Compensation for Tenants Improvements Act (I of 1900), S. 3 (1) 
—‘Tenant—Scope of—Right to compensation—When available. 
In order to claim compensation for the value of improvements under the 
e Madras Act I of 1900 a person must be a ‘tenant’ as defined by the Act. The 
benefit cannot extend to persons who do not strictly come within the category 
of persons described in the definition of ‘tenant’ under the Act. 
=. M. K. Nambiar for Appellant. 
N. Sundara Ayyar for Respondent, 


“RM. Appeal allowed, 
nero fener 

Rajamannar, C. J. and Rajagopaia Ayyangar, J. Santhamma v. Neelamma. 

Z1st July, 1955. R. C. No. 18 of 1953. 


Madras Aliyasanthana Act (IX of 1949)—Chapter VI-—Legislative com- 
petence—Joint family and partition—If covered by Entries 2 and 3 of Sch. VII 
of the Government of India Act, 1935—Fixation of shares in partition—If dis- 
criminatory and unreasonable—Constitution of India—Articles 14 and 31—If 
violated. l 

On a reference whether (a) Chapter VI of the Madras Aliyasanthana Act 
(IX of 1949), which was passed by the Madras Legislative Assembly and which 
received the assent of His Excellency the Governor-General on 13th April, 1949, 
is repugnant to clause (3) of section 100 of the Government of India Act 1935 
and wtra vires. 


(b) Whether the subjects of the joint family and partition in respect of 
which parties in judicial proceedings were governed by their customory personal 
law before the enactment of the Madras Aliyasanthana Act (IX of 1949), were 
included a any of the Entries 2 and 3 of Sch. VII of the Government of India 
Act, 1935. } 


(c) Whether the scheme of fixation of shares at a partition in an Aliyasan- 
thana family by Act (IX of 1949) arbitrary in its application, discriminatory 
and unreasonable in its operation and confiscatory in effect and therefore offends 
the fundamental rights secured by the Constitution of India. 


Held: The impugned provisions of the Madras Aliyasanthana Act are valid 
in their entirety. 

Chapter VI of the Madras Aliyasanthana Act was within the legislative 
competence of the then Ptovincial Legislature under the Government of India 
Act, 1935. The subject of partition in a joint family including an Aliyasan- 
thana kutumba would fall within the entry ‘transfer’ in item 21 of the Provin- 
cial list and item 8 of the Concurrent list of the Government of India Act. More- 
over the expressions ‘devolution’ and ‘succession’ are of wide import and are apt 
to cover partition in a Hindu family. 

The Madras Aliyasanthana Act will apply to land and properties situate 
within the province of Madras and the fact that the individuals who are entitled 
to shares in the ‘properties belonging to these families happen to reside outside 
-the province is wholly irrelevant for considering the validity of the enactment. 


The termination of the ejaman’s right to manage family property and to 
‘regulate its internal economy by the provision for disruption of the family © 
‘by a demand for partition as enacted in section 35 of the Act is not in violation 
of Art. 31 (2) of the Constitution. The right of the ejaman to manage the 
family property is not a right of property within the meaning of either Art. 19 
or Art. 31 of the Constitution. It is only a right based on the theory of implied 
consent on the part of the other members, 

M—N RC 
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(History. of the legislation considered.) l ’ 

The deprivation of property referred to in Art. 31 of the'Constitution has 
nothing to do with the so-called impairment of rights involved in a partition in 
a family or with the allotment of shares to the divided groups. 

Section 35 or section 36 of the Act does not violate Art. 14 of the Consti- 
tution. The provisions of the enactment does not violate the equal protection, 
of the laws guaranteed by Art. 14 of the Constitution and cannot be challenged 
as unreasonable or irrational. 

_K. V. Venkatasubramamia Aiyar, S. Ramayya Nayak, T. Krishna Rao, K. 
S. Hedge and A. S. Raman for Applicant. 
= The Advocate-General (V. K. Tiruvenkatachari), The Government Plea- 
der (C. A. Vythlingam), M. K. Nambiar and G. K. Govinda Bhatt for Respon- 
dents. 





R.M. Answered accordingly, 
Rajagopalan, J. S. R. V. S., Ltd., Kumbakonam Branch v. 
17th August, 1955. State of Madras. 


W. P. No. 503 of 1954. 


Industrial Disputes Act (XIV of 1947), section 2 (k), section 10 (1) 
(c) and section 33-A—Industrial dispute—Reference to adjudication—W hen 
could be questioned—Individual and collective dispute—Industrial establishment 
—W hat is—Establishment with branches—Head Office—If could represent the 
branches which are themselves industrial establishments. 


A writ of certtorars could not issue to set aside a reference under section 10 
(1) (c) of the Industrial Disputes Act as such a reference is an administrative 
Act performed by the Government. If the factual existence of an industrial dis- 
pute is not in dispute the determination afresh by the Government of the question 
of the expediency of referring such a dispute for adjudication under section 10 
(1) (c) of the Act does not amount to a review of any question judicially deter- 
mined previously. The fact that a prior order of the Government under section 
12 (5) of the Act refused to refer for adjudication of a given dispute does not 
affect the jurisdiction of the Government to exercise the statutory power con- 
ferred upon it by section 10 (1) (c) of the Act on any subsequent occasion. 

(1953) 1 M.L.J. 211 (S.C.); and W. P. No. 537 of 1954, referred and 
followed. 

But though a writ of certiorari could not be isssed to set aside an adminis- 
trative act of the Government the validity of a reference under section 10 (1) 
(c) of the Act could be canvassed and decided if the question whether an alleged 
dispute is an industrial dispute at all is itself in dispute. It is the jurisdicton 
of the tribunal that is questioned in such cases. A dispute between an individual 
worker and his employer is not an industrial dispute and section 33-A of the 
Act does not alter the position. 

(1949) 2 M.L.J. 789; (1951) 1 M.L.J. 213; and A.I.R. 1953 Pat. 320, 
Referred and followed. 

ALR. (1954) All. 516 and (1953) Lah.L.J. 757, doubted. 

The scheme of the Industrial Disputes Act provides for the adjudication of 
an industrial dispute between the workers and the employers in a given industrial 
establishment. Section 10 (5) of ‘the Act is an enabling provision to extend 
the scope of reference for adjudication of an industrial dispute, which by itself 
governs only a given industrial establishment, to any other establishment, group 
or class a establishments of similar nature which are likely to be interested in 
or affected by such a dispute, 
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An industriak establishment as such has not been defined by the Act. But 
there is little difficulty in determining the scope of that'expression as used in the 
several sections of the Act. An establishment will be a separate industrial es- 
tablishment within the meaning of the Act even though that establishment might 
only be a branch of a large industrial concern with branches within and outside 
the State. As such the Kumbakonam Branch of the S. R. V. S., Ltd, is a 
separate industrial establishment though it was a branch of the S. R. V. 5., Ltd. 
with its head office at Madras. Unless a dispute exists between the workers and 
the management of that industrial establishment, the mere fact that disputes 
existed between the Madras Union and the Management is not enough to consti- 
tute an industrial dispute in that establishment in the absence of proof that the 
Kumbakonam branch espoused the cause of the Madras Union and made it their 
collective dispute. 

In order that a particular labour union of the head office of an industrial 
establishment could represent the cause of the labour in a branch office—which 
is a separate industrial establishmernit—an appreciable number of workers of the 
branch should be members of the Union of the Head Office and such members 


-should espouse the cause of the head office union and make it their collective 


dispute. 
M. K. Nambiar, M. V. Jagannath and A. R. Tyagarajan for Petitioner. 
The Special Government Pleader (V. V. Raghavan), R. Raghavachari and 
S. Mohan Kumaramangalam for Respondents. 


R. M. Rule made absolute. 
nE O 

Rajamannar, G.J. and Panchapakesa Ayyar, J. Ramaswami Thevar v. 

24th August, 1955. K. M. Marakayar. 


Appeal No. 734 of 1950. 
Hindu Law—Limited owner—Alienation by—Validity beyond lifetime—Proof of neces- 
sity—Onus of —Hindu widow—If could alienate property for payment of interest on debt— 
Facts to be taken into consideration in deciding whether or not to set aside a sale by a widow. 
A Hindu widow, who inherits an estate, undoubtedly takes only a limited inte- 
rest therein. She is at liberty to sell or otherwise dispose of her limited interest. 
She has also the power, though a very restricted and qualified power, under the 
law, to convey a larger interest than she has a Eg an absolute title to her alienee, 
rovided the transaction ,is substantially justified by | necessity or benefit. 
ose who deal with a female limited owner, but claim to have acquired more than 
her limited interest, must prove facts and circumstances justifying the alienation 
of a larger interest by her. The burden of proof is on the alienees from the limited 
owner to establish either (a) that the alienation was justified by legal necessity‘ or 
was for the benefit of the estate or (b) that they had made reasonable and bona 
enquiries-as to the existence of the necessity or benefit and satisfied themselves about 
the same before taking a sale or mortgage from the limited owner binding the entire 
estate. The onus is not on the reversioner to prove that the estate left by the last 
male owner was sufficient to meet the claims against it and the needs of the limited 
owner and that the alienation was unnecessary. Lapse of time does not shift the 
burden of proof from the purchaser to the reversioner who pues a sale by the 
limited owner, and it is incorrect to say that the necessity should be presumed 
from mere lapse of time. Recitals of necessity in deeds of sale would be merely 
evidence of representations made to the purchaser by the limited owner and of his 
having acted on the faith of such representation after due and bona fide enquiries. 
Presumption to fill up gapsin the evidence regarding the necessity for an aliena- 
tiðn which time has obliterated can be invoked apart from recitals. Even if there 
are no recitals, it can be shown by evidence aliunde that a sale was efitcted by the 
limited owner for a necessary purpose or for the benefit of the estate. 
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Normally a Hindu widow is bound to pay interest on dhe debts from the 
income of the property enjoyed by her as limited owner, provided that income 
has got a surplus over her legitimate needs for maintenance and the preservation of 
the estate, both physically and against hostile litigation ; and a sale of a portion of the 
property in such cases to pay th interest on the debts accruing during her period 
will not be covered by legal necessity, though where the amount covered by such 
interest in the consideration for a sale deed is small, the sale deed may be upheld in 
full. But a widow is not bound to apply the surplus income to the payment of the 
principal amount of the debts, and can enjoy the entire surplus herself and can 
alienate properties for paying off the principal amount of the debts. ‘The propor- 
tion between the portion of the consideration covered by necessity and the portion 
not covered by necessity has to be considered by a Court when it decides whether 
to set aside the alienation or to confirm it subject to terms. Each case has to be 
decided on its own merits. 


R. Kesava Aiyangar and K. Parasaran for Appellants. 


T. R. Srinivasan, S. Gopalaratnam, A. K. Annaswami Aiyar and R. Desikan for 
Respondents. 


R.M. — Appeal dismissed. 
Krishnaswami Nayudu, F. Gopalan Nair v. Narayana Kurup. 
24th August, 1955. S.A. No. 1530 of 1951. 


Practice-—Property belonging to a tarward—Sale in execution of a decree against a receiver 
of the property appointed pending a partition sutt—If would bind the party to whom the property 
is ultimately allotted in the partition—Scope and extent of the representative character of a 
Recewwer. 


A Receiver is appointed for the preservation of the properties which are the sub- 
ject matter of a suit for the benefit of the parties who might be declared entitled to 
the same. The result of such an appointment is that the properties pass into ‘cus- 
todia legis’. But the order appointing a receiver does not operate to divest the 
‘parties of their ownership. It would be competent for the receiver to commence 
execution or continue execution proceedings commenced by the parties to the suit. 
The representative character of a receiver is only for the purpose of representation 
in the actions started by or to be instituted on behalf of the parties. 


If a creditor files a suit against his debtors in respect of whose estate a receiver 
has been appointed by Court he must make his debtors parties to the same and the 
only difference that he appointment of a receiver makes is that if the property in 
the hands of the receiver is intended to be affected by the result of such a suit, the 
receiver has got to be made a party after ebtaining leave from the Court. This is to 
be by way of addition to and not in substitution for tht parties who are primarily 
responsible. It will not be open to a third party to ifistitute an action against a 
Receiver of an estate appointed by Court during the pendency of a suit without mak- 
ing the parties who are sought to be made liable under the decree and who are 
interested in the properties as parties to the suit or execution proceedings. 

[Position of a Receiver compared with that of the Official Assignee or Official 
Receiver.] 


A.I.R. 1946 Cal. 127 followed. 

(1951) 2 M.L.J. 517 distinguished and explained. 

A. Achuthan Nambiar for Appellant. 

V. P. Gapalan Nambiar and P. Bhaskara Menon for Respondents. 


R.M. ——-—— Afpeal dismissed: Leave refused. 
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Basheer Ahmed Sipit F. | l Bonhayya Nadar v. Patel: 
11th August, 1955. C.C.C.A. No, 2 of 1953, 

Madras Buildings (Lease and Reni Control) Act (XXV of £049), section 6 (b), Proviso— 
Refund of excess rent paid—Amendment of Act limiting quantum for a period of one year from 
datz of determination of fair rent—If retrospective—Rent Controller fixing fair rent-—Order 

. modified on appeal—Date of original or appellate order taken into actount for calculating excess 
— Section 20 of the Amending Act (VII of 1951)—+Scope of. 

Where an order fixing the fair rent for a particular premises by the Rent Con- 
troller is taken up on appeal and the appellate Court modifies the order of the Rent 
Controller the date with reference to which the refund or recovery of excess rent 
should be worked out will be the date of the appellate order which alone is final 
and not the date of the original order of the Rent Controller. Where a provision 
has been made for the orders of Rent Controller being revised or modified by a 
superior tribunal, it is the final order passed by the appellate or revising tribunal 
and not the order of the Rent Controller that becomes final. The determination 
of fair rent takes place only by virtue of the order of the appellate tribunal which 
gives finality to such determination. 

The amendment introducing a proviso to section 6 (b) of the Act limiting the - 
recovery of excess rent paid to a period of one year back from the date of the deter- 
mination df the fair rent will govern all pending cdses, including appeals, by virtue 
of section 20 of the Amending Act VIII of 1951, which gives retrospective effect to 
the Amending Act. j 

(1954) 1 M.L.J. 19 (N.R.C.) followed. 

Section 20 of the Amending Act would apply to all proceedings whether they 
be under section 7 or section 6 of the Act. 

In, order to entitle a tenant to claim a refund or adjust the excess rent paid 
before the determination of the fair rent, the tenant should have paid such excess 
rent during the relevant period, namely one year immediately before the determi- 
nation of the fair rent. Ifthe tenant has not paid any rent for that period there is 
no question of his claiming any refund of the excess which does not exist to be claimed. 

S. Amudachari and A. V. Raghavan for Appellant. 

G. T. Ramanyjachan for Respondent. 


R.M. —— Appeal allowed: Decree modified. 
Rajagopalan, 7. Naina Mahomed v. State of Madras, 
17th August, 1955. W.P. No. 167 of 1955. 


Madras Village Panchayats Act (X of 1950), sections 92 and 93—Power of Panchayat 
to refuse a licence—If an unrestricted one and void—Fatlure to frame rules under section 93 
to regulate the procedure under Section 92—If affects the jurisdiction of the Panchayat—Const- 
tution of India, Art. 19 (Ô, (g)—If offended. 

Though section 92 of the Madras Village Panchayats Act does not in express 
terms provide for the refusal of a licence by the Panchayats the power of refusal is 
conferred upon them by necessary intendment. In form the section prohibits 
the construction of a factory or installation of machinery without the pérmission, 
i.l., licence granted by the Panchayats. This confers on the Panchayats a power 
to grant or refuse permission. 

No doubt there are no express provision in section 92 of the Act itself as to the 
considerations that would be relevant to justify the refusal of a licence. Nor are 
there any rules framed in this regard. But this by itself does not mean that the 
power of refusal to grant a licence is uncontrolled or unrestricted. The relevant 
considerations that should weigh with a panchayat in granting or refusing to grant 
a licence under section g2 of the Act can be gathered from the context of the section 
and from the scheme and policy of the Act. 

, No doubt section 93 of the Act provides that rules could be framed by Govern- . 
ment for prohibiting or regulating the grant of permission under section 92 of the 
Act. But the existence of such rules.is not a condition precedent to ‘the exercise 
of the jurisdiction conferred upon the Panchayats under section 92. Section 93 
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is an enabling section and if rulés are framed under section 93 (1) (c) the panchayats 
will be bound by it and they will have to conform to those rules. In the absence 
of such rules the panchayats will have to conform to the standards which could be 
gathered from the provisions of the Act. That is they will have to consider an appli- 
cation with reference to public safety, convenience and health for which provisions 
have been made in thè chapter of the Act in which section g2 occurs. : 

Section 92 of the Madras Act X of 1950 does not offend Article 19 (1) (£) of the 
Constitution of India and is saved by Article 1g (6). 

R. Sundaralingam for Petitioner. 

The Advocate-General (V. K. Thiruvenkatachari), the Special Government Ple- 
ader (V. V. Raghavan) and Messrs. Chetty and Chetty for Respondents. 


R.M. —— Petition dismissed , 
Rajagopala Ayyangar, 7. Kalathy Chetty v. Gen. Manager, B.N. Ry. 
17th August, 1955. G.R.P. Nos. 447 & 448 of 1953. 


Indian Railways Act (LX of 1890)—Liabiltty for short delivery—Goods loaded in wagon 
and receipt issued by Railway being endorsed as ‘ said to contain’—Ratlway not affirming 
the weight or number of packages loaded—Liabiltty for short delivery. 

The principle that the Railway authorities will be absolved from liability for 
any short delivery in cases where they do not affirm or certify the weight or quantity 
loaded in the wagon but only issue the receipt as ° stated to contain’ is not appli- 
«cable to a case where the number of units loaded could be assessed with certainty. 
Such circumstance can be relied upon as absolving the Railway from liability 
only in cases where there is no standared weight for the units loaded in the wagon 
and there is no means of ascertaining with any exactitude the number of bags loaded 
into it. : 

LR. (1950) Nag. 85 and (1955) 1 M.L.J. 53 (N.R.C.) referred and distin- 
ed. 


guish 
T. S. Krishnamurthy for Petitioner. ý 
.S. S. Ramachandra Ayyar for Respondent. 
R.M. mM Petition allowed. 
Somasundaram, F. Rangaraja Das v. Ramanathan Chettiar- 
23rd August, 1955. C. R. P. No. 649 of 1955- 


Code of Civil Procedure (V of 1908), Order 21, rules 66, and 69—Execution sale 
adjourned due to stay of proceedings by any special statute like the Madras Act V of 1954— 
Necessity for fresh proclamation after the expiry of the stay. 

Where a sale in execution of a decree is adjourned after the settlement of the 
terms of sale proclamation, not at the discretion of the Court, but because of some 
new statutory provision like the Madras Indebted fy cen gate (Temporary Relief) 
Act (V of 1954) which stayed all such proceedings for ‘one year, there is no need for 
a fresh proclamation in the manner prescribed by Order 21, rule 66, Civil Proce- 
dure Code. There is no obligation to give any fresh notice either to the judgment- 
debtor if the proclamation is re-published without any alteration. 

G. Ramanujam for Petitioner. 

A. Sundaram Atyar for Respondent. i 

R.M. —— Petition dismissed. 


Somasundaram, 7. ` : Nalla Goundan v. Pappammal. 
24ih August, 1955- C.R.P. No. 1151 of 1953. 


Code of Civil Procedure (V of 1908), section 151—Applicability—Plaintiff’s suit dis- 
missed on the ground that it was not maintainable as the question involved has been decided 
ainst him in an earlier suit between the same parties-—The decision in the earlier suit set aside 
Finally by the appellate Court—Right of plaintiff to restore hts suit which was dismissed— 
Nature of the application—TIf a review lies under Order 47, tule 1, Civil Procedure Code. 
Where a judgment or order is passed on the basis of some other judgment which 
has a bearifig on the case, then when the basis of that order goes, the judgment also 
goes. . 
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`A filed a suit against B for an injunction restraining him from interfering with 
his possession of the suit property and it was dismissed by the trial Court. After 
the dismissal B filed another suit against A for recovery of possession of the same pro- 
perty. In the meantime 4’s suit was decreed in his favour by the appellate Court 
as a result of which B’s suit was dismissed. Subsequently, however, in second appeal 
A’s suit was finally dismissed and the appellate’Court’s decree was set aside. After 
succeeding in the second appeal B filed a petition under section 151, Civil Procedure 
Code, before the trial Court to reopen his case (which was dismissed on the basis 
of the appellate order in A’s suit) and ‘give a decree in his favour. 

Held: in the circumstances the technicalities of procedure should not be allowed 
to stand in the way of the petitioner getting justice done in the Court below. The 
petition under section 151, Civil Procedure Code, is well founded in the circumstances 
of the case. Rules of procedure are not made for the purpose of hindering justice. 


Quaere : Is a review under Order 47, rule 1, Civil Procedure Code, competent 
in the circumstances? 


(1888) 13 Bom. 330, (1911) 33 Al 596, (1927) 5 Rang. 261, (1944) Nag. 379, 
and 66 L.W. 404 cee and followed 

(1922) 43 M.L.J. 33 doubted. 

(1947) 2 M.L.J. 587: (1948) M. 560: 1949 Mad. 199 distinguished. 

“F. C. Viraraghavan for Petitioner. 

V. S. Rangaswami Ayyangar for Respondent. 


R.M. —_—_—. Petition allowed. 
Basheer Ahmed Sayeed, F. Subramania Naicker v. Sivasubramania Chettiar. 
25th August, 1955. C.R.P. No. 137 of 1955. 


Madras Buildings (Lease and Rent Rent Control) Act (XXV of 1949), ah 7 (3) 
(a) (s1)—Eviction of tenant of a non-residential building on the ground of landlord’s own re- 
gurement—Landlord proposing or desirous of starting a business in future—If sufficient. 

The requirements of section 7 (3) (a) (ii) of the Madras Buildings (Lease and 
Rent Control) Act, 1949, that should be complied with beforea landlord could seek 
to evict a'tenagt of a non-residential building for his own occupation are three: 
(1) the building should be a non-residential one, (2) the landlord should not be 
occupying a non-residential building which is his own or to the possession of which 
he might be entitled under the Act or otherwise and (3) the non-occupatibn of such 
a building must be in relation to a business which the landlord is carrying on. The 
intention of the legislature is to give the right to evict tenants only to such of the 
landlord as are actually carrying on business and who may require their own non- 
residential building in that connection and not to others who might have had a 
business or who might think of starting a future business. 

(1949) 2 M.L.J. 138 distinguished. 

The landlord should be actually carrying on business and if he feels inconvenient 
to carry on his business further without the use of his own premises, then he should 
resort to evict the tenant from another premises which belongs to him and which he 
requires for the purpose of carrying on that business. The question of, bona Sides 
is only an additional safeguard to avoid abuse of the right. 

K. Sankara'Sastri for Petitioner. 


M. Natesan for Respondent. 


R.M. —— j Petition allowed, 
Ramaswami, J. Sitarama Reddiar v. Ayyaswami Gounder. 
25th August, 1955. A.A.O. No. 417 of 1953. 


Workmen's Compensation . Act (VIII A 1923), sechon 2 (1) (n)—* Workmen’— Who are— 
Employment of casual nature’ and ‘ employment otherwise than for the employer's trade or 
bustness’>—Meaning of. 

Whether an employment is of a ‘ casual nature’ or not is a question of fact 
depending on the circumstances of the particular case. The word ‘ casual’ as used 
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in the Act is not a term of precision and it seems to imply sometlting midway betweeti 
the regular employment of a workman and an engagement for a single day. It refers 
to the kind of service done by the employees rather than to the duration of the service. 


Whether a person is employed ‘ for the purpose of the employer’s trade or busi- 
ness’ is to be decided also on the facts of each case and it does not turn on the question 
whether the premises in respect of which the work is done are used solely for busi-, 
ness purposes or are used for domestic purposes also. But to constitute ‘ trade’ 
or business there must be an exercise of an employment for the purpose of securing 
an advantage which may be estimated in money or money’s worth, either for the 
person exercising the trade or business, or for others and in both cases it must be 
the occupation or one of the occupations in which the person is more or less perma- 
nently engaged. 

(Case-law explained and reviewed.) 

N. G. Krishna Ayyangar for Appellant. 

A. R. Ramanathan and C. Ramanathan for Respondent. 


R.M. e i Appeal dismissed. 
Govinda Menon & Ramaswami Gounder, JF. Jambulinga Mudaliar v. Vadivelachari. 
25th August, 1955. C.M.A. Nos. 80, 219 and 739 


of 1952 and No. 84 of 1954. 

Code of Civil Procedure (V of 1908), section 42 and Madras Civil Courts Act (ILI of 
1873), section 13—Execution of transferred decrees—High Court original side decree trans- 
mitted for execution to the Court of District Munsiff—Order tn executton—Forum of appeal— 

Lf District Court or High Court. 

_ Whatever might be the rule of procedure applicable to execution proceedings 
on the original side of the High Court when a decree on the original side of the High 
Court is transferred to another Court in the city of Madras or to any other Court 


in the mofussil the rules governing the transmission are those contained in section 39, 
Civil Procedure Code. 


The provision of law laying down the procedure for the execution of transferred 
decrees is contained in section 42, Civil Procedure Code. Order 21 of the Civil 
Procedure Code provides for execution of decrees in general and so far as execution of 
transferred decrees are concerned unless there is a special provision for it, a Court 
which has, not passed ,the decree cannot execute it. Section 42 is such a special 
provision and the transferee Court is clothed with all the powers of the Court which 
passed the decree. The words ‘ as if it had been passed,by itself’ and the last sen- 
tence ‘ and its order in executing such decree shall be subject to the same rules in 
respect of appeal as if.the decree had been passed by itself’ in section 42 make it- 
clear that any order passed in execution of a transferred decree by a District Mun- 
siff is appealable to the District Court as if the decree had been passed by the Dis- 
trict Munsiff himself, even though the Court which passed the decree might be the 
District Court or the High Court. 

7 M.H.C.R. 356 distinguished. 

(1940) Bom. 633 referred and followed. 


Section 13 of the Madras Civil Courts Act (III of 1873) only lays down a gene- 
ral provision regarding appeals from various Courts and that is applicable ordinarily 
to decrees or orders passed by certain Courts. Section 42, Civil Procedure Code, 
should be considered to be a special provision and applying the maxim expressio 
unius est exclusto alterius when a general provision is accompanied by a special 
provision it is the special provision that should govern a case. 

N. R. Raghavachari for Appellant. 

T. R. Sundaram for Respondent. 


R.M. . : Order set aside. 
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Rajamannar, Č.J. and Rajagopala Ayyangar, 7. In the matter of the Will of 
6th May, 1955. Ramchand Gurdasmal. 

i Diary No. 15008 of 1954 in 

`“ O.P. No. 330 of 1954. 


Court-fees Act (VII of 1870), section 19-l—Court-fee payable on the probate of a 
will—Value of the estate—Computation of—If includes amounts already collected by the 
executor before the filing of the application. í 

In an application for the probate of a will, court-fee has to be paid on the entire 
net value of the estate.as at the date of the application, including the interest already ` 
collected by the executor before that date. 

It-is apparent that the framers of the Court-fees Act intended to introduce 
substantially the provisions regarding probate duties as they obtained in England 
under the Stamp Act of 1815, and the Customs and Inland Revenue Act, 1881. 
The decisions of the English Courts on the interpretation of those enactments 
could usefully be referred to for the construction of the corresponding Indian provi- 
sion. , 

[Origin and History of the provision in the Court-fees Act and the correspond- 
„ing English practice explained. ] 

Reading the affidavit of valuation, in the form prescribed, as a whole it is clear 
that the governing consideration for determining the court-fee payable on an appli- 
cation for the grant of probate of a will, is the value of the estate as at the date of 
the application. 

Richards v. Evans, 10 Q.B.D. 174 : 116 E.R. 181. i 

Attorney-General v. Partington, 158 E.R. 964 (affirmed in Partington v. Attorney- 
General, L.R. 4 H. L. 100), Winans v. Attorney-General, 1910 A.C. 27, referred. 

The improvement to the estate after the date of the death of the deceased and 
before the grant of the probate is inseparably part of that which the decéased had, 
and of which administration was granted. The interest accumulated or recovered 
is a strict accessory to the estate of the intestate. It does not make any difference 
that the executor has managed to collect a portion of the interest without obtaining 
the probate or letters of administration. The mere fact that an executor has been 
able to obtain payment of an interest which accrued to him after the date of the 
death of the deceased, it is not to be excluded from the computation of the 
value of the estate for the purpose of probate duty. : 

New York Brew.ry Co. v. A.G., 1899 A.C. 62, referred. , 

M. Ranganatha Sastri and M. V. Kapali Sastri for Petitioner. 

The Assistant Government Pleader (K. Veeraswami) for Respondent. 

R.M. E 4 Answer accordingly. 
Govinda Menon and Ramaswami, TF: Venkatasubramaniam v. 

5th August, 1955. ° Vadasseri Tarwad. 

S Appeal No. 683 of 1950. 

Transfer of Property Act (IV of /1882), section 61—Mortgage with possession and 

- lease back to the mortgagor—Suit for redemption of the mortgage—Mbortgagee if could insist 

on the payment of not only the mortgage amount but the other sums due under the lease such as 
arrears of rent, etc., for the period during which the mortgagor was in possession. 

Whatever might have been the state of law prior to the amendment of section 61 
of the Transfer of Property Act in 1929, the section as it stands does not compel 
a mortgagor to redeem all the mortgages on one and the same property at the 
same time. Hence even if there is a mortgage with possession ang a lease back 
of the mortgaged properties to the mortgagor and a charge is created on the equity 
‘ of redemption for arrears of rent, still the two transactions cannot be treated as one 
and the same compelling the mortgagor to redeem the same as such. 

‘so Mad. 180: 52 M.L.J. 338 (P.C.) and 20 All. 401 held no longer good law. 

It may be far certain purposes like Order 34, rule 14, Civil Procedure Code, 
tht rent under such a lease deed may be considered to be a claim arising under 
the mortgage; but that would not be enough to say that it is~par¥of the same 
mortgage. 
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.47 M.L.J. 798 ; 35 All. 48; 25 M.L.J. 561 ; 41 Mad. 1043: 35 M.L.J. 414; 
(1940) 1 M.L.J. 143; (1952) 2 M-L.J. 675; (1954) 1 M.L.J. 507 and (1946) 2 M.L.J. 
35, explained. 

There is no justification for treating the rent as interest on the mortgage because 
it is fixed in a lease back of property comprised in an usufructuary mortgage. It is 
the intention of the parties and not the form of the instruments that should decides 
the nature of the contract between them. 

A.LR. 1952 Trav.-Co. 92, approved and followed. 

It is clear that when a mortgagee brings a suit for sale of the mortgaged 
properties he has to claim all the amounts under separate mortgages. The same 
principle cannot be applied when a mortgagor brings a suit for redemption.” 

32 M.L.J. 3173; 33 M.L.J. 581 ; 58 Mad. 75:67 M.L.J. 455 ; 40 Cal. 514 


‘and 23 All. 313, referred. 


(1940) 2 M.L.J. 760, followed. 
T. R. Sangameswaran for Appellant. oe 
N. Gopala Menon, T. K. Raman Nambisan and K. S. Sankara Atyar for Respondents. 


R.M. — Appeal dismissed. 
Rajamannar, C.F. and Panchapakesa Alagammai Achi v. Veerappa 
Ayyar, F. Chettiar. 

19th August, 1955. A.S. No. 599 of 1953. 


Hindu Law— Joint family—Prooision for marriage of the daughter of the familyp— 
Suit for—How to be provided for in the decree. 

The daughter of a Hindu is entitled to be paid Her marriage expenses out of 
her father’s estate in the same way as She is entitled to be paid her maintenance. 
This right is based on her right to or interest in the joint family property and is not 
based on the natural obligation of the father and hence this obligation of the family 
property is not affected by partition between the father and his sons. 


In cases the girl is ripe for marriage the proper course will be for the Court to 


, fx a maximum amount for the marriage and to direct the defendant to deposit 


the money into Court and permit the plaintiff to draw without security the money 
or such part thereof as is actually required for the marriage, after notice to the 
other side. It is not correct to say that the marriage should be performed and the 
expenses actyally incurred before the marriage expenses could be fixed or claimed 
or deposited. Nof is it proper that the amount fixed by Court should be paid to 
the plaintiff in cash at once. l 
i 19 M.L.J. 666 ; (1948) 1 M.L.J. 150, referred. 

V. Seshadri and K. S. Ramarhurtht for Appellant. ə i 

Alladi Kuppuswami for Respondent. 9 

R.M. . 


— Appeal allowed in part? 
“~~ Rajagopala Ayyangar, F. Braithwaite, Burn and Jessop Const. Co., v. 
agrd August, 1955- Port of Madras. 


C.S. No. 150 of 1955. 

Copyright Act (III of 1914), Sections 1 and 35 and sections 7, 9 and 12——Copyright 
—What is and how protected—Plans—If could have copyright—Copynght in the plan of 
buildings—Extent of right fprotected—Damages for threatened infringement—If could 
be claimed. 

The principle of the law of copyright is that one man shall not be entitled to 
appropriate the fruits of another man’s labour, skill or expenditure. The word 
‘original’ in section 1 of the Copyright Act, 1914, does not mean that there should | 
be any element of novelty in the work in respect of which copyright is claimed, 
but only that the work must not have been copied from another work and that it 
should originate from the author. Section 35 defines aeliterary work so as to include 
maps, charts, plans, tables and compilations. A plan, which is the result of expert 
knowledge sand-skill will be within the definition and there could be copyright in 
such a plan. 


_ work. ] 


N 


2 ae 
[ObiterA plan might more aptly fall within the definition of an artistic 


Though it is impossible to lay down any useful and complete test of what 
constitutes a copy or a colourable imitation of a copyright work, a copy is that 
which comes so near the original as to give to every person seeing it the idea created 
by the original. But a building or structure, as such, cannot infringe copyright 
eand it is only the artistic character or design in a building that can be the subject 
of complaint under the copyright Act. Copyright does not extend to ideas or 
schemes or systems or methods and it is confined to their expression and if their 
expression is not copied the copyright is not infringed. Though the Copyright 
Act confers on the owner of a copyright the sole right to produce or reproduce the 
work in any material form whatsoever, still as regards plans of buildings or other 
construction, the location of a construction in the place indicated in a plan or the 
use of the construction for the purpose named in it is not a material reproduction 
of a plan so as to constitute it an infringement of the copyright in its owner. 

Chabot v. Dames, (1936) 3 All E.R. 221, explained and doubted. . 

Meikle v. Maufe, (1941) 3 All E.R. 144, referred and followed. 

(Scheme of sections 7, 9 and 12 of the Copyright Act analysed.) 

Quaere :—In order to constitute an infringement of copyright in a literary work 
should the infringing copy itself be capable of being treated as a literary work ? 

Though in normal cases of infringement the basis for the claim for damages 
for infringement is either loss of reputation due to vulgarisation or loss of profit 
by the infringer reaping the profits which legitimately ought to go to the owner of 
the copyright, it is not an answer to a complaint of infringement to say that because 
a particular drawing or plan is not suitable for others and that the plaintiffs could 
not have sold those plans to others, there could be no infringement in them. 


In cases of threatened infringement of copyright a plaintiff would be entitled to 
a perpetual injunction against the defendant. But there cannot be claim for damages 
in addition or in the alternative in the case of a threatened invasion of a copyright 
as copyright is hardly the sickle wherewith to harvest damages for breach of a non- 
existing contract. Moreover as the copyright is in the plan or work as such and 
not in the specification or technical details which occupy them, any compensation 
of damages ought to exclude the cost of these factors. 


O. T. G. Nambiar instructed by Messrs. King & Partridge for Plaintiffs. 


The Advocate-General (V. K. Thiruvenkatachari), V. V. Raghavan, A. R. Rama- 
nathan and V. P. Raman for Defendants. 


R.M. — Suit dismissed. 
Panchapakesa Ayyar, J. í Kannappa Chettiar v. Ranganathan Chetti. 
26th August, 1955. C.R.P. No. 1560 of 1954. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 
7 (2) (i) (b)—Used the building for a purpose other than that for which it 
was let—Interpretation of—Premises taken for shrof s business—Used for manu- 
facturing jewels—If amounts to a different user. 


As strictly construed in these parts a shroff’s business consists in buying. 
and selling gold, silver and other jewels manufactured by others and does not 
usually include the manufacture of such jewels by the shroff himself ‘for purposes 
of sale. But in all such cases a liberal interpretation ought to be put in the 

- interests of enterprise, and in order to prevent progress by too narrowly inter- 
preting the scope of a business. If the business was totally different and such 
as could not have been contemplated at the time of the lease; it will certainly 
be a ground of eviction. But when a person carrying on business of shroff 
mesely begins to manufacture jewels for sale in the premises, instead of confin- 
ing himself to buying and selling jewels manufactured by others, it will still be 
within the frontiers of his original business. 

! 
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V. T. Rangaswomi Ayyangar and T, E. Raghavachari for Petitioner. 
G. R. Jagadisan for Respondent. be: a 
© RM, Petition dismissed. 
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- Knishnaswami Nayudu; J. ` Kesava Chettiar v. Periathambi Pillai. . 
26th August, 1955. S. A. No. 1608 of 1950. 


Hindu Law—Partition—Joint family property—Nature of partition—Recurr- 
ing right—Suit by alienee of a Hindu co-parcener for possession of his alienor’s 
share of the joint family property—Limitation for—Limitation Act (IX 4 
1908), Ari. 144A pplicability—C ode of Civil Procedure (V of 1908), O. 

R. 9—Bar of suit under—If applicable to a suit for partition by an alenee. 


The right to partition of an alienee of a Hindu co-parcener’s undivided share 
of the joint family property, is different from the right of the alienating coparce- 
fier himself. ‘An alienee has no more than an equity against the interest of his 
alienor and he does not become a co-owner or one entitled to joint possession 
along with the non-alienating co-parceners. The right to partition arises out of 
joint ownership or a co-tenancy and in the absence of such a right the mere fact 

r that the property is joint would not enable a person, who has no joint interest 
in the property to acquire a right to partition. It is this distinction that has to 
be borne in mind in order to ascertain the right of an alienee from a co-parcener. 

The right to partition of an alienee of a coparcener is thus not a recurring 
right as it does not arise out of a right to partition. He has no absolute right 
to partition which is possessed by the alienating coparcener, but a right which 
is recognised on principles of equity. Hence where such an alienee has once 
exercised the cause of action arising in equity in an earlier suit and has failed to 
pursue it by reason of his default, he will be precluded from bringing a fresh 
suit under O. 9, R. 9, C. P. Code. 

The right to enforce partition of such an alienee, not being a recurring right 
is governed by Art. 144 of the Limitation Act,if the property concerned is im- 
moveable property. The time begins to run from the date when the alienee be- 
comes entitled to possession by reason of the purchase as the possession of the 
non-alienating members of the family is not deemed to be on behalf of the alienee 
also. 


M. S. Venkatarama Ayyar for Appellant. 
T. V. Balakrishnan for Respondent. 


R. M. meeneem ee Appeal dismissed—No leave. 
Basheer Ahmed Sayeed, J. Dhanalakshmi Ammal v Corporation of Madras. 
31st August, 1955. C.R.P. No. 2654 of 1952 and 


C.R.P. No. 143 of 1953. 

Madras City Tenants’ Protection Act (III of 1922), sections 7, 7-A and 8 

—Scheme of—Fixation of reasonable rent-—Circumstances that could be taken 
nio consideration. 


The scheme of sections 7, 7-A and 8 of the Madras City Tenants’ Protection ' 
Act is that (1) both the landlord and tenant can apply by means of a petition 
to the Court for enhancement of or for reduction of rent respectively, (2) such 
application is to be made to the Court having jurisdiction to entertain a suit for - 
ejectment or to the Presidency Court of Small Causes, (3) the application by the 
landlord shall be'for fixation of a reasonable rent, (4) the enhancement or re- 
duction that may be ordered by the Court shall be whatever the Court deems 
reasonable. An overriding provision applicable to both the landlord and ¢he 
tenant seeing to be that the rent shall not be enhanced or reduced by more than 
two annas in the rupee upon the rent previously payable. The rent so fixed is not 

. 
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subject to revision for a period of five years. The Court by its order is bound 
to fix the reasonable rent subject to the above limitation. ' 

The Court which is called upon to fix what in its opinion is a reasonable rent 
is entitled to take into consideration all factors such as the fact that the present 
rent has been fixed several years ago and has not been increased for a long time 
¿hough the rent of neighbouring properties has been increased. The Court can 
take judicial notice of the increase in the value of the properties since the time 

| the original rent was fixed and the importance of the locality where the property 

is situate. f i 

R. Tirumalai Thathachariar for Petitioner. 

Messrs. John and Row for Respondent. 





R.M. a A Petition dismissed. 
Rajagopalan, F. Poongavanathachi v. 
315? August, 1955. ` Revenue Court, Kumbakongm. 


W.P. No. 299 of 1955. 


Tanjore Tenants and Pannaiyals Protection Act (XIV of 1952), section 2 (g)—‘Land- 
- owner —Coparcenery property—Minor coparcener’s share—Tenancy agreement by de facto 

guardian—If tantamounts to a tenancy agreement with the landowner—Widow’s right 
under’ Hindu Women’s Right to Property Act—If affects the coparcener’s right. 

Where the de facto guardian of a minor coparcener of a Hindu family executed 
a tenancy agreement with reference to the property of the family he would be a 
person deriving rights under the owner within the meaning of section 2 (g) of the 
Act. The fact that a widow of a coparcener exercised her right to a share ef the 
property under the Hindu Women’s Right to Property Act, does not in any way 
affect the tenancy agreement entered into on behalf of the minor coparcener as 
under the law the widow is not a coparcener and the ownership of the coparcenery 
property is not in any way affected by her claiming a share and the only consequence 
of the widow’s exercise of her right to share is to suspend the full rights of the . 
real owner for that period. The tenancy agreement entered into on behalf of the 
minor coparcener will still be valid even though the widow’s share is determined 

- separately. 

(1953) 2 M.L.J. 459 and (1953) 2 M.L.J. 561, referred. 

G. R. Fagadtsan for Petitioner. 

The Special Goyernment Pleader (V. V. Raghavan) and R. Sundaralingam for 
Respondent. 


- RM. E à ee | Petition dismissed. 
Rajagopalan, J. ge Padmanabhan v. State of Madras., 
Ist September, 1955. W.P. No. 704 of 1954. 


Motor Vehicles Act (IV af 1939), sections 47 and 68—Rules framed thereunder—Rule 
160-B—Validtty—Duty to carry ‘matls by the permtt-holder as required by the transt 
authority as one of the conditions of the stage carriage permit—Validtiy—tIf within the rule 
making powers—When subject to judicial scrutiny. 

It is no doubt true that a stage carriage permit and the conditions imposed 
therein relate primarily to the interest of the travelling public for whose use the 
transport vehicle is intended. But the expression ‘ interest of the public generally ’ 
as used in section 47 (1) (a) of the Motor Vehicles Act is comprehensive enough to 
cover the interest of the public generally, besides the interests of travelling public. 
Hence a condition in the route permit granted to the owner of a public passenger 
vehicle which requires the operator to carry mails at a stipulated rate is quite valid 
and germane to the Act. | 

Western Air Lines v. Civil Aeronautic? Board, 98 L.Ed. 505 ; Delta Air Lines v. 
PEE Field, 98 L.Ed. 513 and Natjonal Broadcasting Company v. U.S., 87 ..Ed. 1344, 
relerred, i i 


` 
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AIR. 1951 All. 257 dist. and expl. r . 
Rule 160-B of the Motor Vehicles Rules made under section 68 of the Act is 
intra vires the powers of the State Government. Sub-section (2) of section 68 of the 
Act does not exhaust or otherwise limit or control the rule making powers of the 
Government under sub-section (1). Sub-section (2) only amounts to a statutory 
recognition that all the specific items mentioned therein are within the scope of the 
general powers conferred by sub-section (1). 

Fitzwilliams Wentworth Estate v. Minister for Housing and Local Government, 1952 
A.C. 362, referred. 

The power to prescribe the rates at which mails should be carried is really 
ancillary to the power to require of a bus operator that he should carry mails. This 
power is within the ambit of the rule-making powers under section 68 (1) of the 
Act and arises by necessary implication. 

Rule 160-B of the Motor Vehicles Rules is intra vires and valid and individual 
cases of application of that rule would however be subject to judicial review under 
Article 226 of the Constitution if that power is exercised on irrelevant consideration 
or is otherwise erroneously exercised. 

T. .Chengalvarayan for Petitioner. 

The Advocate-General (V. K. Ttruvenkatachart) and the Special Government 
Pleader (V. V. Raghavan) for Respondent. 


R.M. onan Petition dismissed. 
Rajagopalan, J. Krishnamurthi v. 
2nd September, 1955. = National College Council, Tiruchi. 


. W. P. No. 463 of 1955. 

Constitution of India (1950), Art. 226—Scope of interference by Court under. 

An institution which is neither governed by any statutory provisions or en- 

trusted with any statutory powers, even though it may be a society registered 

under the Societies Registration Act, will not be within the scope of the juris- 
diction of the High Court under Article 226 of the Constitution of India. 

Where the question involved in a dispute is essentially one of contract and 


where tHe contract itself specifically provides for a remedy, Article 226 of the’ 


Constitution could not be invoked. 

` R. Ramamurthi Aiyar for Petitioner. 
K. Bashyam and S. Varadachari for Respondent. = 
R.M. 7 Petition dismissed. 


re 





Rajagopalan, F. Sengoda Goundar v. Collector of Coimbatore., 


ond September, 1955. W.Ẹ. Nos. 473 and 475 of 1953. 

Madras Irrigation Cess Act (VII of 1865), section 1 (1)—-Levy of penal water cess— 
Validity. 

It is no doubt true that the Madras Irrigation Cess Act does not in express 
terms authorise the levy of penal water cess. The Act only authorises the levy at 
the pleasure of the Government, a separate fee for the water taken and the Act 
authorises the Government to prescygibe rules under which and the rates at which 
such fee namely, water-cess shall be levied. But the power to penalise irregular 
irrigation is incidental to the right and duty of the Government to regulate supply 
of water from, Government sources of irrigation to ensure adequate supply of the 
available water for distribution to all those to whom the Government was bound 
to supply water. Such control and regulation of the supply of water is recognised 
by immemorial usage as the right and duty of the Government. Th= power to 
legislate on a given topic includes within its ambit a power to prescribe penalties 
for breaches of the statutory provisions. . 

The use of the expression ‘ fee’ in section 1 (1) of the Act and the addition 
of section 1, (2) of the Act by the Amending Act III of 1945 does not in any way 
affect the power to levy enhanced or penal fee or water cess, 


+ 
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T, M. Krishnaswami Aiyar, A. M. Narayappar, T. Venkatadri and K. Rama- 
-chandra Rao for Petitioners. 

The Advocate-General (V. K. Ttruvenkatachari), the Special Government 
Pleader (V. V. Raghavan) and P. S. Katlasam for Respondent. 

R.M. —— Rule discharged. 
¢ Rajagopalan, F. Manickam Pillai v. Akshayalingaswami Devasthanam. 
5th September, 1955, W.P. Nos. 103 and 104 of 1955. 

Pracitse—Statutory tribunal empowered to pass particular orders by the Statute tiself— 
Failure to mention the statutory provision—If otttates the order. 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), 
section g (4) (a)—Power of tribunal to excuse delay—sScope of. 

_ Ifa power is exercised by a Statutory Tribunal and that power can be lawfully- 
exercised and can be traced to the statutory power vested in that tribunal, the 
validity of the exercise of that power will have to be decided with reference to the 
specific statutory powers which the Statute vests in that Tribunal. The validity 
of the exercise of the jurisdiction cannot be challenged on the ground that the 


_ tribunal did not, in its order, refer specifically to the statutory provision. 


On a reading of section 9 (4) (a) of the Madras Estates (Abolition and Con- 
version into Ryotwari) Act, 1948, it is clear that it prescribes a period of two months 
within which an appeal should be preferred to the Tribunal and it also clothes the 
Tribunal with power to excuse the delay, if any, in presenting the appeal, that 
is to condone the delay in the presentation of the appeal which question could arise 
only after the lapse of the time prescribed by the law within which the appeal 
should be filed. That the expression ‘ condone the delay’ has not been expressly 
used in section 9 (4) (a) of the Act does not really affect the interpretation of the 
expression ‘such further time as the Tribunal may in its discretion allow’. There 
is nothing in section 9 (4) (a) of the Act which limits its operation only to appli- 
cations filed before the expiry of the period of t¥o months. 

Taking the scheme of section 9 of the Act as a whole the question of excusing 
the delay in filing an appeal is really between the tribunal and the applicant before 
it. When the Tribunal has exercised its discretion properly itis not open to the 
High Court to interfereewith that discretion under Article 226 of the Constitution. 
Though the discretion vested in the Tribunal by section g (4) (a) of the Act is to be 
exercised in a judicial manner, it is not bound by all the restraints developed by 
case-law under section 5 of the Limitation Act. 

T. S. Kuppuswami Atyar for Petitioner. 

R. Gopalaswamt Ayyangar, T. M. Chinnayya Pillai and the Special Government 


Pleader (V. V. Raghavan) for Respondents. i 
R.M. ` ° — , Petitions dismissed. 
Ramaswami Gounder, F. : Vaidyanatha Ayyar, Jn re. 
6th September, 1955. ; Crl. Appeal No. 498 of 1954. 


Indian Penal Code (XLV of 1860), section 161 and Prevention of Corruption Act (II 
of 1947), section 11—Gratification—Acceptance of a loan by a public servant—If gratifi- 
cation. 

` The meaning of the word ‘gratification ’ in section 161, Indian Penal Code, 
is not restricted to pecuniary gratification or gratification estimable in money. A 
gratification means something given to gain favour or as a recompense for anything 
done or to be done and in a bad sense, ‘a bribe’. But the mere taking of a loan, 
HoR an obligation to repay it with interest, may not fall within the term ‘ grati- 
cation.’ 

It is true that a loan advanced to an officer—a public servant—in difficulties 
would give him gratification in the sense of pleasure or satisfaction but a loan is not a 
free git of money as it carries with it the obligation to repay with interest. 

.L.R. (1950) All. 383, explainetl. i 
*V, L. Ethiraj and K. Venkataramani for Appellant. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) for Respondent. 


R.M. —— , Conviction set astdé. 
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Rajamannar, C.J? & Panchapakesa Ayyar, F. Abdur Rdhiman v. Avoomma. 

7th September, 1955. R.C. No. 41 of 1954. 

Muslim Personal Law Shariat (Madras Amendment Act) Act (XVIII of 1949)— 
Validity—Constitution of India-Article 19 (1) (f)—Jf violated. 

The obvious object of the Madras (Act XVIII of 1949) to amend the 
Central Act, Muslim Personal Law (Shariat) Application Act (XXVI of 1937) 
is to extend the scope of the Central Act to agricultural lands as well within thé 
State of Madras. The Shariat Act, including the Madras Amendment Act does 
not, nor purport to, abolish the rights and incidents of a Moplah Matummakat- 
thayam tarwad. Section 2 of the Central Act and section 2 of the Madras Amend- 
ment Act, 1949, does not purport to make the Muslim Personal Law applicable 
to all matters relating to Muslims. Nor do they in terms totally abrogate custom 
and usage in respect of matters other than those enumerated in sections 2 and 3 of 
the Central Act and section 2 of the Local Act. 

Observations in (1952).2 M.L.J. 933 held wrong. 

The scope of the Shariat Act, 197, is limited and does not cover the entire 
field of property rights. 

I.L.R. (1940) 2 Cal. 464, I.L.R. (1947) Bom. 1 and A.I.R. 1944 Lah. r21, 
referred. . 

The Madras Act (XVIII of 1949), amending the Central Act (XXVI of 1937) 
is not repugnant to Article 19 (1) (J) of the Constitution. 

K. V. Venkatasubramanta Aiyar and A. Achuthan Nambiar for Petitioner. 

The Advocate-General (V. K. Tiruvenkatachari) for the State. 

D. A. Krishna Variar for 1st Respondent. 


R.M. l ———— Answer accordingly. 
Govinda Menon and Public Prosecutor v. Kumaraswami Gounder. 
Ramaswami Gounder, FJ. Cri. Appeal No. 324 of 1952 & 


12th September, 1955. ` Crl. Rev. C. No. 227 of 1955. 

Criminal Law—Appreciation of evidence—Minor discrepancies in the statements of wit- ` 
nesses —When and to what extent could vitiate the evidence. 

Practice—Appeal against acquittal—Powers of High Court. 

Codé of Criminal Procedure (V of 1898), section 162—Statemenis under—Necesstty 
for recording on the spot. 

The powers of the ee Court when dealing with an appeal against acquittal 
are the same as those which the High Court exercises in dealing with an appeal 
against a conviction. But the Court has to give a prominent consideration to such 
factors as the views of the Sessions Judge who has seen the witnesses in the box, the 
presumption of the innocence of the accused and other factors which have weighed 
with the lower Court in acquitting. Ifafter taking these matters into consideration, 
if the Da Court is convinced that on the evidepce, the only conclusion that 
is possible is that the accused is guilty, then it will be justified in interfering with 
the acquittal. : 

It is common to find minor discrepancies in the evidence of truthful witnesses 
and on that account the testimony of such witnesses cannot be rejected. What 
«has to be seen is whether the so-called discrepancy is one which would make the 
evidence of the witnesses 30 untruthful or so improbable that a Court of law would 
not be justified in accepting it at all. Truthful witnesses when subjected to strenuous 
cross-examination are likely to fall into traps and make statements which may, 
when compared with earlier statements be considered as contradictory. ‘The task 
for a Court in the appraisal of the evidence is to find out whether the contradiction 
is such as to make the evidence untrustworthy or unacceptable. i 

Section 162 of the Code of Criminal Procedure and the rules of practice lay 
down that when a police officer questions a witness he has to record the replies given 
by the witness immediately without leaving it for being recorded at a later stage. 
It is highly irregular on the part of the police officet to question the witnesses and 
record their statements out of his own memory after reaching the police station. 

R. Santhanam, Md. Khursheed Hussain and Srimatht Padmim Raghavan for Accused. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. ' 

R.M. ————- Acquittal set aside. 
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Balakrishna Ayyar, F.. „n Rakiichandra Spinning 
gist Fuly, 1952. Mill v. Province of Madras. 


3 C.S. No. 448 of 1949. 

Industrial Disputes Act (XIV of 1947), section 2 (1)—‘ Lockout ’—-What amounts 
to—Suit for a declaration that a Government Order referring an alleged industrial dispute for 
adjudication is null and void—If barred. | s 
* As the words of the definition ‘lockout’ in section 2 (1) of the Industrial 
Disputes Act, 1947, stand, if an employer closes the place of employment or suspends 
work on his premises a ‘ lockout’ would come into existence, whatever be the cir- 
cumstances in which the employer finds himself placed and whatever the strength 
of the agencies that forced on him the step and however impotent he may be to 
avoid the result, ¢.g., a flood or fire destroying the factory. j 

The antithesis does not lie between an act of God and an act of human will. 
The antithesis to the word ‘lockout’ under the Act is to be found in the word 
‘ strike >. When a number of employees abstain from work the test as to whether 
such abstention amounts to a strike or not would be found: in the intention behind 
such abstention. There must be an understanding behind such abstention to 
constitute a strike. Even so af an employer shuts down his place of business as a 
means of reprisal or as an instrument of coercion or as a mode of exerting pressure 
on the employees, or, generally speaking, when his act is what may be called ‘an 
act of belligerency there would be a lockout. If, on the other hand, he shuts down 
his work because he cannot for instance get the raw materials or the fuel, or the 
power necessary to carry on his undertaking, or because his credit is exhausted 
or because he is losing money, that would not be a lockout. In order to avoid a 
shut-down being called a lockout it is not necessary that the shut-down be per- 
manent. The duration of the inability except as evidence of bona fides is not very 
relevant. The question for decision will be, was it a bona fide business decision 


or was it a move vis-a-vis the labours employed? ‘The difficulty of deciding on ~ 


which side of the line a particular case falls would not be a valid reason for 
refusing to recognise the existence of the line. 

A suit for a declaration that a Government Order referring an alleged industrial 
dispute for adjudication is ultra vires and without jurisdiction is not barred under 
the Industrial Disputes. Act. 

C. Venugopalachari, D. Narasaraju and A. N. Rangaswami for Plaintiff. 

Vepa P. Sarathy for the Stgte Counsel. 

R. Rajeswara Rao for Defendants. 


RM. — Suit decreed. 
Govinda Menon and Ramaswami, F}. Kumbakonam Bank v. Shanmugham Pillai. 
1gth July, 1955. $. Appeal No. 429 of 1950. 


Hindu Law—Trading family—Liability of members for debts of joint family—Test to 
determine— Ancestral and new business—Scope of—Difference between trading families and 
non-trading family. 

Per Govinda Menon, 7.—‘‘Under Hindu Law in case of business debts contracted 
by the father or manager of a joint family a distinction has to be drawn between 
families which thrive and depend solely and purely upon agriculture or the learned 
professions and those whose members are totally devoted to the calling of trade or 
commerce, In the latter case it cannot be said that if one of the members starts 
a business which may not be the same or identical with the original ancestral busi- 
ness, his sons cannot be made liable for the debts incurred by their father. It may 
be that a member of a money-lending famjly embarks upon a different kind of 
commercial transaction, for example, the starting of a spinning and weaving mill 
or some other industrial concern and if such a business is not a speculative one’ 
the sons will be liable for the debts incurred by their father. Heredity in business 
shoyld be the touchstone and not the. tlifference or novelty in the nature of the 
commercial undertaking. It is not right to extend the principles laid down in 
the Benares Bank Case (63 M.L.J. 92 (P.C.)) to trading families,” o 

M—NR G : 
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Der Ramasidamt, 9 The law relating to the pôwèrs of the member of a joint 
‘Hindu family to continue or extend or change or start a new business has become 
really well settled. ‘In regard to the powers of a ee member there is, hows 
ever, a marked distinction between a family whose hereditary avocation or kulachara 
is trade or commerce and a non-trading family. The limitation on the starting 
of a new business or extending or changing it when there are minors in the family 
or when the other adult members do not participate or acquiesce or benefit by it 
or it is not a necessity, is not applicable in the case of a hereditary trading family. 
In such a case the usage of the family is deemed to modify the ordinary rules relating 
to joint Hindu families so as to empower the managing member to start a new 
business either in place of the old or in addition to it. The distinction therefore 
in the case of suc families between an ancestral and new business appears, so far 
as risk and liability are concerned, to be more formal than substantial ”’. 

Case-law reviewed. Mayne, 11th Edn., page 384, referred and approved. 

G. A, Seshagiri Sastri for Appellant. ; 

R: Ramamurthi Ayyar, R. Balaji Rao, K. Sundararajan and T. S. Rangarajan for 
Respondents. i 

R.M. 


meua : Appeal allowed. 
Rajagopala Ayyangar, F. Samudra Vijayam Chettiar 7. Srinivasa Alwar. 
25th August, 1955. ` C.R.P. No. 2647 of 1955. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 2 (3) and 
(4)—Landlord and tenant—Usufructuary morigagee putting a tenant in possession—Mortgagor 
if bound by the tenancy-—Electton—Scope of. : i 
~ Usufructuary mortgagee in possession—Duty to deliver khas possession of the mortgaged 
property to the mortgagor on redemption—When absolved. 

` When a mortgagor puts a mortgagee in possession of a property under a 
usufructuary mortgage, the former has a right, when he has discharged the mort- 
gage debt, to re-delivery of the possession of the property from the mortgagee. In 
cases where the mortgagee has introduced a tenant on the property, unless the 
tenant attorns to the mortgagor and the mortgagor is willing to accept the attorn- 
ment of the tenancy, the liability of the mortgagee to deliver khas possession of the 
property and not merely such possession as is involved in a mere direction to the 
tenant to attorn to the mortgagor, continues and the mortgagor can hold the mort- 
gagee liable for mesne profits. , 


But when once the mortgagor has taken proceedings against the tenant putin by 
the mortgagee, before the Rent Controller under the Ma Buildings (Lease and 
Rent Control) Act on the basis of recognising the tenancy he has elected his remedy 
and will be estopped from holding the mortgagee liable for delivery of possession 
or for mesne profits. The fact that the tenant in such a case has refused to attorn 
would not make any difference as it is the conduct of the ‘mortgagor that matters 
and the attitude of the tenant is wholly irrelevant. 

S. V. Venugopalachari and S. Venkatesan’ for Petitioner. 

V. Devarajan for Respondent. 

R.M. ——— Petition dismissed, 
Govinda Menon & Ramaswami Gounder, JF. Mohd. Abdulla Sons v. Dorai Arasus. 

1st September, 1955. C.R.P. No. 2597 of 1952. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 6—Refund 
of excess rent paid on fixation of fair rent—Period of limitation applicable for actions for 
recovery of-—Proviso limiting the recovery for a period of one year immediately before the deter- 
mination of fair rent introduced by Amending Act of 1951—Jf applies to cases where fair rent 
has been fixed before the amendment. 

Before the amendment in 1951 Which introduced the proviso to section 6 
of the Madras Buildings (Lease and Rent Control) Act, 1949, limiting the quantum 
of recoverable excess rent to a period of one year back only, a tenant was entitled 
to claim the refund from ist October, 1946, the daté of the Act. A right which 
-has accrued to a tenant before the amendment Act of 1951 cannot be taken away 
by the amtndment. The mere fact that an appeal by the tenant was pending 
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against the ordet of the Rent Controller made prior tô thé ardéndment, and the 
amendment came into force during the pendency of the appeal, does not alter 
the position as the appellate order does not fix the fair rent akesh | but only decides 
the controversy in the appeal and the order fixing the fair rent is the order of the 
Rent Controller. 
The Article of the Limitation Act applicable to claims of refund of excess 
erent paid in such cases is Article 120 and not Article 62. When a tenant pays the 
agreed rent which proves to be in excess of the fair rent, the landlord had a right 
to receive it for his own use and such payment cannot in any sense be regarded 
as money received by the landlord for the tenant’s use within the meaning of Article 
_ 62 of the Limitation Act. 

(1955) 1 M.L. J. 345, differed from. 

The true test in such case is to whom did the money rightfully belong at the 
time it was paid or received. Under the Rent Control Act it cannot be said that 
the landlord was not entitled to receive the agreed rate of rent at the time when it 
was pee to him though by the subsequent fixation of fair rent he became liable to 

aa: art of it under the statute. 
e provision in section 3 as regards rent payable for ‘building taken over 
by i Government contrasted with section 6 
S. Gopalaratnam and P. N. Venugopalan for Petitioners. 
C. A. Vadyalingam and T. Venkatadn for Respondent. 


R.M. me Revision allowed in part. 

: ' Decree modified.. 
Rajagopalan, J. Bhairava þyer v. State of Madras. 
5th September, 1955. W.P. No. 513 of 1955. 


Constitution of India (1950), Article 226—Delay in invoking the jurisdiction of the 
Court—When disentttles an applicant to relef. 

Though Article A of the ORAA of India does not by itself prescribe 
any period of limitation for an aggrieved party to invoke the jurisdiction of the 
High Court, it is well settled that the discretionary relief under Article 226 may 
not be granted if there has been undue delay in moving the Court. Whether the 
delay in a given case is such as should disentitle an applicant to the grant of the 
discretionary relief must necessarily be a question of fact to be decided with refer 
ence to the facts of that case. 

The fact that the wrong caused by an illegal order is a continuing one does not 
o a petitioner to a writ ex debito Justitias, ignoring any delay in asking for such 
re 

King v. Stainforth Canal Go., 105 E.R. 12, referred. 

The principle that an application for a writ of prohibition-is never too late so 
long as there is something lett for it to operate upon cannot be extended to writs 
of certiorari. 

In re The London, Ete., Building Society, L.J.R. 1894 on D. rra-and A.LR, 
1954 Pepsu 133, explained. 

R. M. Seshadri for Petitioner. ‘ 

R. M. -l Petition dismissed. 
Krishnaswami Nayudu, F. Ganga Naicken v. Sundaram Ayyar. 

8th September, 1955. C.R.P. No. 910 of 1954. 

Madras Court-fees Act (XIV of 1955), section 87,(2)—Scope of—Copy application 
in proceedings instituted before the new Act—If a proceeding before the commencement of the 
Act—Quantum of court-fees to be levied. 

A * proceeding ’ may in some enactment mean an action or that which Hia 
an action and in other enactments it may also mean a step in an action. The 
meaning given to the word in any particular enactment cannot be taken as a safe 
guide in its application to other enactments. The meaning to be attributed to the 
word must depend upon the scope of the enactment and the particular context in 
whigh it occurs. 

A copy application cannot ordinarily be considered to be a proceeding even 
in the sense. of a step in an action. But in the context in which it appears in section 


bo 


B7 (2) of the Madras Court-fees Act, 1955, as it arises from a suit or proceéding it 
can come within the meaning of the word ‘ proceeding’. 

Sub-section (2) of section 87 of the Madras Act XIV of 1955 saves all suits, 
and other proceedings from the Court-fee payable under the Act and every docu- 
ment connected with such a suit or proceeding has therefore to be regulated in the 
matter of Court-fees by the earlier Act and Rules. Everything connected with 
suits and proceedings instituted prior to the new Act and all proceedings by way ° 
of appeal or revision and all proceeedings in any manner arising from a suit or 
proceeding so instituted shall be governed or regulated only by the provisions of the 
earlier Act. This is so not only in respect of copy application for judgment and 
decrees in a suit or proceeding instituted before the new Act but also in respect of 
copy of judgment and decree in an appeal, revision or other proceeding instituted 
before or after such commencement, provided it relates to the suits and proceedings 
instituted before the commencement of the new Act. j 

Vakalats filed in Courts in respect of suits instituted before the commencement 
of the new Act, certified copies of documents such as decrees and judgments, etc., 
filed as enclosures to appeals and applications for copies of documents filed in suit 
or proceedings instituted before the commencement of the new Act, all these will 
be governed by the Act of 1870 and the Rules made thereunder and the Gourt- 
fee payable under that Act alone could be charged and not the new scale of fees 
under the present new Act. 

The Government Pleader (C. A. Vatdyalingam) and A. Palaniswami for Petitioner. 

K. Desikachari for Respondent. « 


~ 


= RM. \ —_____ Answer accordingly. 
Somasundaram, J. Chandukutti v. Padmavathi. 
13th September, 1955. C.R.P. No. 146 of 1955. 


Malabar Tenancy Act (XIV of 1930), section 25 (3) as amended by Act (VII of 1954)— 
Application for amendment of a decree for eviction—Counter filed opposing the execution of 
the decree—If could be treated as an application for amendment of the decree for eviction 
under the Amending Act (VII of 1954). 

Under section 25 (3) of the Malabar Tenancy Amendment Act VII of 1954 
an application for amendment of a decree for eviction should be filed in cases 
where the decree is passed prior to the amending Act, if the judgment-debtor desires 
to take advantage of the amendment. But where the defendant filed a counter 
in the execution application filed by the plaintiff and asked for the relief in the 
counter itself the counter can be treated as an application as it contains the essen-, 
tial prayer required for an application under section 25 (3) of the Amending Act. 
The fact that a separate application with necessary stamps was not filed is only 
an error in procedure and form and is an irregularity which can be cured by the 
Court in the exercise of its inherent jurisdiction. e 

LL.R. 32 Mad. 242; 55 C.W.N. 402, referrede 

A. Achuthan Nambiar for Petitioner. 

V. P. Gopalan Nambiar for Respondent. 


R.M e Petition allowed. 
Rajamannar, C.F. Varthaka Sahaya Nidhi 2. Muthu Chetti. 
15th September, 1955. C.R.P. No. 671 of 1954. 


Code of Civil Procedure (V of 1908), Order 9, rule 13——Application to set aside ex parte 
decree—Power of Court to direct the defendant to deposit the amount of suit claim. 

The words ‘ upon such terms as ta costs ° in Order o, rule 13, Civil Procedure 
Code, would include any direction that may be given as regards costs, viz., whether 
they should be paid into Court or they should be otherwise provided for. The 
subsequent words ‘ payment into Court or otherwise’ cannot refer to costs. They 
can certainly refer to the amount of the suit claim. l 

A Court in setting aside an ex parte decree has therefore furisdiction to direct 
the defendant to deposit into Court the amount of the,suit claim. 

A. Jagannatha Rao for Petitioner. g 

S. Ramachandra Aiyar and K. Gopalaswami for Respondent. ' 

R.M. ————— Petition dismissed. 
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‘31st August, 1955. A.A.O. No. 97 of 1953. 
Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949), section 5 (i) (e) 
—~Desertion—Meaning of. 
“ From a consideration of the leading decisions on the subject both in England 
and in this country ‘desertion’ may be defined as the active or wilful termination 
“of an existing state of cohabitation without the consent, express or implied of the 
party alleging desertion and against such party’s wish. The party that voluntarily 
puts an end to such a state is said to desert. Abandonment or desertion must there- 
fore be (a) wilful and deliberate (b) without consent, express er implied of the 
deserted party (c) against the.wish of the party deserted and (d) without reasonable 


- Ramaswami, F. * ` Perumal Naicker v. Sithalakshmi. 


` Cause, 


S. Ramachandra Atyar for Appellant. 
A. Nagarajan and A. Viswanathan for Respondents. 
R.M. ESROS 


Appeal dismissed. 

[FuLL Brnon. ] , ; 
Govinda Menon, Basheer Ahmed Sayeed Sitarama Rao v. Venkatarama Reddiar, 
and Ramaswmai, Ff. Appeal No. 168 of 1949. 


Bth September, 1955. 

. | Minor—Executory contract entered into by guardian for necessity or benefit of the estate 
—Enforceability—General principle—Doctrine of mutuality if applicable in case minor ts 
only a co-owner or tenant-in-common. : $ 

Majority: Govinda Menon .and Ramaswami J7., (concurring)}.—In regard 
to agreements entered into on behalf of minors their validity ad enforceability 
against the minor after he attains majority has to be viewed from various angles : 
(a) when the subject-matter of the transaction is the minor’s separate property, 
an agreement by the guardian to sell the same cannot specifically be enforced against 
the minor after he attains majority. Conversely an agreement to purchase pro- 
perty for the minor, entered into by the guardian cannot likewise be specifically 
- enforced by the minor on attaining majority. It is not within the competence ofa 
manager of a minor’s estate or of a guardian of a minor to bind the minor or the 
minor’s estate by a contract for the purchase or for the sale of immoveable property 
and as there is no mutuality the minor is not bound by the contract and the minor 
cannot obtain specific performance of the contract. Nor is he liable to return the 
sum of money paid to his guardian as earnest money in respect of a contract of 
sale of mmoveable property since the amount can only be treated as having 
eet paid as security for the performance of a contract which in law is no contract 
at . í 
(b) Where the minor is a member of a joint Hindu family and the transaction 
is entered into by the manager on behalf of the family and if it is for purposes 
of necessity or benefit to the family then the contract could be specifically enforced 
even as regards the minor’s share. i 

(c) The third category of cases is where the minor is interested in the pro- 

perty as a tenant-in-common with another and the contract is to bind both of them. 
In such cases the contract cannot be dissected and converted into component con- 
tracts, in one of which there is mutuality and not in the other. The doctrine of 
mutuality in the matter of contract entered into on behalf of a minor by a guardian 
can arise only in cases where the subject-matter of the contract is the minor’s sepa- 
rate estate and specific performance of executory contracts in such cases is refused. 
But where the contract relates either to a joint family property or to property belon- 
ging to a minor and another as tenants-in-common then the doctrine of absence 
_ of mutuality cannot be applied as the contract is one and indivisible and mutuality ` 
exists between the co-owner or coparcener who is sa juris and the party with whom 
the contract is entered into. 

gg Cal, 232 (P.C.) held good law. 

, (1948) 2 M.L.J. 22: LL.R. (1949) Mad. 141 (P.C.), explained. 

Observations in (1950) 2 M.L.J. 597, held obtier. 

A contract for sale of property being an essential preliminary to the sale itself 
its enforceability against the minor has to be judged by the sgme tests as are appli- 
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cable to the transfer of a ward’s property by the guardian where it fructifies into a 
‘sale, which can be upheld on the basis of necessity or benefit to the minor’s estate. 
In regard to contracts entered into for purchases of property on behalf of a minor 

a guardian of a minor is not at liberty to enter into such a contract and as no ques- 
tion of necessity or benefit could arise in such cases, such a contract cannot be en- 
forced by the minor on his attaining majority. The doctrine of ‘want of mutuality ’ 

in cases of contracts on behalf of minors’ should be confined to cases of purchases* . 
of property and not in respect of agreements to sell. In essence and import the 
two kinds of contracts are distinct and different. 


: 54 M.L.J. 412; (1938) 2 M.L.J. 277; (1946) 2 M.L.J. 103, held not good 
w. 


Even in cases where a minor wishes to repudiate the contract he must repudiate 
the whole of it and not take the benefit under it. He will not be allowed to appro- 
bate and repprobate at the same time. He cannot repudiate the liability at the 
Same time retaining to himself the advantage. 


Case-law reviewed and discussed. 

Basheer Ahmed Sayeed, F. (dissenting).—A document which is void against one, 
‘can certainly be enforced as against a person on whom it is valid and binding. 
From the mere fact that a person who is sui juris and who could enter into contracts 
by himself chooses also to involve a minor, on whose behalf he is not authorised to 
act, it cannot be claimed that the agreement so brought about by such a person, 
should be capable of being enforced, not merely against himself but also against the 
minor. What a person is not authorised to do on behalf of a minor acting solely 
for the minor, cannot be done by entering into a composite contract both for himelf 
and for the minor. The protection afforded to the minors and their interests can- 
not be defeated on the mere ground that a document is a composite one and is 
capable of being enforced against the major and minor at the same time. A contract 
which suffers for want of mutuality cannot be enforced against a minor. „If such 
benefits are conferred upon him by any person so inclined, a minor will be entitled 
to retain the benefits conferred upon him, especially when such benefits are conferred 
in consideration of money belonging to the minor, the converse cannot be true, 
namely that obligations and liabilities could also be imposed upon the minor, 
especially when there is no legal guardian, and when there is no necessity nor bene- 
fit arising out of such obligations and responsibilities. The position of the minor 
becomes stronger in cases of what are known as executory contracts. Neither the 
minor could re any benefit under such contracts, nor could such contracts be 
enforced against the minor on the principle of want of mutuality. The principle 
of mutuality holds good in respect of both classes of contracts, whether they be pur- 
chase of property on behalf of the minor or agreements to sell property on behalf of 
the minor. Simply because a transaction is ente ed nto by a major on his own 
behalf and on behalf of a minor and because the transaction becomes an indivisible 
one, it cannot be said that the doctrine of mutuality is not applicable. 

i | T. M. Krishnaswami Aiyar, R. Viswanathan and T. S. Venkatarama Atyar for Appel- 
ant, | 

P S. Thyagaraja Ayyar, T. R. Sundaram and K. S. Champakesa Aiyangar for Respon- 
ents, 


R.M. e Appeal dismissed. 
Govinda Menon and Kamppanna Gounder v. Ponnuthayee. 
Ramaswami Gounder, FF. A.A.A.O. No. 98 of 1952. 


13th September, 1955. P 
Limitation Act (IX of 1908), section 18 and Civil Procedure Code, Order 21, 
rule go—Extension of time for an application to set aside a sale under Order 21, rule go, 
Pie Procedure Code—If could be granted under section 18, Limitation Act—Proof of fraud— 
ecessity. A . . 
An application under Order 21, rule go, Civil Procedure Code, to set abide 
a sale can Be made on the ground of material irregularity or fraud in publishing 
or conducting it, The material irregularity or fraud must be one antecedent to the 


A 
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‘sale. If the decreecholder himself becomes the purchaser and is guilty of fraud 
the application would come within the provisions of section 47 of the Code of 
Civil Procedure. 


The question whether an application under Order 21, rule go, Civil Procedure 
Code, to set aside a sale can be filed after the expiry of the thirty days from the date 
pf the sale has to be decided from the standpoint as to who are the necessary parties 
to such an application. As the auction-purchaser, the sale in whose favour gets 
confirmed in the absence of any application to set aside the sale, is a person whose 
interest is affected by the setting aside of the sale, he is a necessary.party to the 
proceedings whether added in the first instance or subsequently impleaded. In an 
application to set aside a sale, either before its confirmation or afterwards, the 
auction-purchaser must be heard and as such, he must be deemed to be a necessary 
party to the application. i 

Mulla’s “ Civil Procedure Code”, 12th Edn., p.“908, referred. 

62 Cal. 286; 51 All. gro and 11 Pat. 504, referred. 

A judgment-debtor who is kept out of the knowledge of the execution sale by 
fraud, can, in an application under Order 21, rule go, Civil Procedure Code, to 
set aside the sale, invoke the aid of section 18 of the Limitation Act, to extend the 
period of limitation where the fraud is proved to have been committed by the 
decree-holder or the auction-purchaser or both. {t is true that fraud as contem- 
plated under section 18 of the Limitation Act, must be fraud of the person agajnst 
whom the suit or application 1s made and as both the auction-purchaser and the 
decree-holder are necessary parties to an application under Order 21, rule go, 
Civil Procedure Code, for setting aside a sale, the fraud of one or the other would 
be sufficient to have the sale set aside. 

(1950) 1 M.L.J. 432, differed. 

eo 1 M.L.J. 471, approved. 

A.LR. 1949 Cal. 212, followed. 

A.I.R. 1950 Cal. 520 and A.I.R. 1954 Cal. 604, doubted. 

S. Ramachandra Ayyar for Appellant. 

M. R. Narayanaswamt Ayyar and K. Thirumalat for Respondent. 


R.M. ————— , Appeal dismissed. 
Rajagopalan, J. Sha Bagojee Soanmull v. Asha Singh. 
13th September, 1955. W.P. No. 2 of 1954. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 13—-E-xemption 
of a building from the operation of the Act—-When could be challenged. 

Where the action of the State Government under section 19 of the Madras 
Buildings (Lease and Rent Control) Act, 1949, in exempting a building from the 
provisions of the said Act dees not involve a question of policy or principle then 
that case would not be within the purview of section 13 of the Act though in a 
particular case the Government may even consider the decision of the Rent Con- 
troller and the Appellate Court to be wrong or unfair. If the action of the Govern- 
ment in exempting a premises is not in disregard of the underlying policy of the 
Rent Control Act, such an action cannot be questioned. But where either in form 
or in substance the order of the Government does not purport to reverse the order 
of the statutory Tribunals on the very same material placed before that Tribunal, 
there is nothing to vitiate the order. The fact that the order passed by the Govern- 
ment would be just in the circumstances would not by itself decide the issue of its 
validity. 

Where there is no specific provision in the Act for the statutory Tribunal to 
grant relief to a person and such a relief cannot be sought, the Government will 
be within its jurisdiction in exercising the power vested in it under section 13 of 
the Act. . 

M. S. Venkatarama Aiyar and S. Rangaswami Ayyangar for Petitioner. 

‘The Special Government Pleader (V. V. Raghavan) and B. Lakkappa Rai for 
Respondent. . n 


R.M. ———— Petition dismissed, 


Rajagopalan, 7. Rajamani Transports te 
14th September, 1955. Collector of Tiruchirapalli. 
W.P. No. 955 of 1933. 


Industrial Disputes—(Appellate Tribunal) Act + (XLVI of 1950), section 20 (2)— 
Jurisdiction of Tribunal under—Scope and extent of— Tribunal ıf can interpret and supple- 
ment an award in cases of omissions—Money oe of benefit—Scope of—Ascertainment oh 
scales of wages—If permissible. 


When once an award has been made by a Tribunal under the Industrial Dis- 
putes Act, 1947 and the same has been’made binding between the parties by publi- 
cation in the Official Gazette the Tribunal can do nothing further with the award 
ae i has no power to alter, modify, clarify or even interpret the award. Section 

20 (2) of the Industrial Disputes Appellate Tribunal Act, 1950, does not in any way 
affect this principle. Under the said sub-section the Tribunal can only implement 
an award within the limits imposed by section 20 (2) of the said Act. In exercising 
the limited jurisdiction vested in it by the said sub-section it is not open to the Tribu- 
nal to interpret the award and decide on the basis of that interpretation that an award 
must be deemed to have meant something which is not explicitly stated. That 
would be a case of supplementing the award. Omissions in an award, deliberate 
or unintentional, cannot be rectified by recourse to section 20 (2) of the Appellate 
Tribunal Act, which empowers the Tribunal only to compute an existing benefit 
for which the award provides and not to discover a benefit by a process of inter- 
pretation, clarification or rectification of an award. An order of the Government 
under section 20 (1) of the Act based on such a report of the Tribunal, which it had 
_no jurisdiction to make, is liable to be set aside under Article 226 of the Constitution. 


Sub-section (2) of section 20 of the Ap ellate Tribunal Act speaks of “compu- 
tation” and not merely “commutation” of a benefit. The expression “benefit” 
in the sub-section is wide enough to include within its ambit any benefit which has 
accrued to the worker and includes ascertainment of the scale of -wages under the 
award and the quantum of the amount due on that basis. It is not restricted to 
the evaluation of a benefit other than a pecuniary benefit. 


S. Venkatakrishnan and V. Ramaswam for Petitioner. , 
The Special Government Pleader (V. V. Raghavan) for Respondent. 





R.M. — Rule made absolute. 
Rajagopala Ayyangar, 7. ; Rahiman v. Collector of Customs, Madras. 
16th September, 1955. « W.P. No. 381 of 1953. 


Constitution of India (1950), Article 226—Furisdiction of High Court—Order of 
a quasi-judicial authority liable to be quashed as one without furisdiction—Party seeking remedy 
in the appellate forum as prescribed by the statute—If debarred from eae relief in the High 
Court as against the original order. 


It is highly doubtful if the theory of the merger of an original order in an order 
of the appellate authority, which merely refuses to interfere, has any application 
to the orders of quasi-judicial tribunals, such as the Collector of Customs. If the 
order of the Collector of Customs is a ‘nullity i in that»the procedure adopted was 
opposed to principles of natural justice, the mere fact that the aggrieved party filed 
an appeal to the Central Board of Revenue, which merely declined to interfere, 
is no bar to the exercise of the jurisdiction of the High Court under Article 226 of the 
Constitution to quash the order of the Collector of Customs. If the order passed 
by the Collector of Gustoms was one with jurisdiction, there might be some basis 
for the application of the theory of the order getting merged in the appellate order 
and it ane validity of the appellate order, in such cases, that may have to be 
canvasse 


V. C. Gopalaratnam and L. V. Krishnaswami Ayyar for Petitioner. . 


The Special Government Pleader (V. V. Raghavan). for Respondent. 
R.M. l —— Order quashed. 
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Rajamannar, C.F. and Panchapakesa Ayyar, J. Kodaikanal Motor Union, Ltd. v. 
26th August, 1955. Peer Mahomed ‘Rowther. 
W.A. No. 63 of 1955. 


Motor Vehicles Act (IV of 1939), sections 47 and 57-—Representations made by în- 
terested persons under—sScope of-—If thé sole factor to be taken into consideration by the trans- 
fort authoritves—Representations by the general public—Propriety of taking into account in 
disposing of an aapplication for permit. 


Tt is clear that in disposing of an application for motor permit the Transport 
Authorities including the Government, could take into consideration matters other 
than those specifically mentioned in sections 47 and 57 of the Motor Vehicles Act. 
They can form an opinion on materials available from several sources, including 
representatidns from the public and the reports from their officers. Sections 47 
and 57 of the Act provide for representations to be made by certain persons. Such 
representations when made should be taken -into consideration. But that does 
not mean that in ascertaining whether a particular grant of permit is or is not in 
the interest of the public the transport authorities cannot take into consideration 
facts which may not be contained in the representations made by interested persons. 


Though the language of sections 47 and 57 is general as regards the.nature 
of the representations, what is contemplated by those sections are only representations 
opposing the grant or variance of a permit and not representations supporting:an 
application for such grant. 


Though certain representations made by the public may not be strictly in 
accordance with a notification issued under section 5} (3) in the sense that they 
were made before the issue of the notification, the facts contained in such represent- 
ations can be made use of by the Transport ‘Authorities.or Government in arriving 
at a decision, though the persons who made such representations would not be 
entitled to have an opportunity of being heard in person or by representative. It 
is not necessary either that copies of such representations made under section 57 (3) 
should be furnished to the persons opposing the application for gragt of permit.. 


is Chengalvarayan and ,R. M. Seshadri for Appellant. 


S. Mohan Kumaramangalam, the Special Government Pleader (V, V. Raghavian) 
and N. R. Govindachan for Respondents. 


R.M. —— Appeal allowed. 
Krishnaswami Nayudu, 7. Ardhanari Mudaliar v: Abdul Rahman. 
12th September, 1955: S.A. Nos. 1434 and 1437 of 1951. 


Mahomedan Lat»—Minority—Partition by de facto guardian—Validity—Void or 
vovdable, 


‘Transactions relating ù immoveable property entered into on behalf of a - 
Muhammaden minor, except by the legal guardian appointed by Court are void 
and the rigour of Mahomedan law in this respect is such that even transactions 
that have been acted upon and although the parties who claim benefits under them 
do not seek to have them set aside, but desire tó affirm them by basing their cause of 
action on such documents, still the transaction cannot be upheld. Such transaction 
is void in toto not only qua migors but in regard to those even who were sui furis. 

1952 S.C.R. 1133, followed. 


62 M.L.J. 410: L.R. 59 LA. g2: LL.R.7 Luck. 1 (P.G.) referred. 


J Whatever may be the position as regards a transaction which is voidable, a 

transaction relating to immoveable property, such as partition, entered into on 
behalf of a Mahomedan minor by any one’except a legal guardian, is void and fo 
question of ratification of such a document could arise and no rights could accrue 
therefrom and no Court could recognise or enforce any right under i it at a instance 


of any party. 
„G. R. Fagadisan for Appellant. ° ‘ 


T. K. Subramama Pillai for 1st Respondent. : . 
R.M. — Appeal allowed. 
' M—NRC ` 
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Rajamannar, .C.7. Mirugan v. Sivaraman. 
15th September, 1955. C.R.P. No. 1832 of 1953. 
.  Ctoil Procedure Code (V of 1908), Order 33—Application for~permission to sue in 
forma pauperis—Fatlure to disclose certain insignificant assets—-When a ground for dismissal 
of application—Factors to be considered whether suppression was deliberate and mala fide. 

It is not correct to say that an omission to mention even the most insignificant 
items of moveable properties must by itself lead to a dismissal of an application’ 
for leave to sue in forma pauperis under Order 33, Civil Procedure Code. The rule 
as to dismissal of such an application on the ground of suppression of assets must 
be confined to cases where the suppression is deliberate and not bona fide. 

To find out whether an omission was deliberate and mala fide, one test is to 


ascertain whether the intention was to conceal the omitted item, because if that. 


were included, the Court would find the petitioner had means to pay the Court-fee. 
But if the omitted item is small or insignificant compared with the quantum of 
Court-fee payable, it cannot be said that the omission was deliberate and mala fide 
for the obvious reason that even if he had mentioned it the petitioner could still 
have easily maintained that he was not in a position to pay the required Court-fee, 
and therefore, he was entitled to sue as a pauper. But a mere statement by the 
petitioner that the omitted item of property is of nd value would not suffice. 


hen 2 M.L.J. 3453 (1945) 1 M.L.J. 52, referred to and explained. 
1954) 1 M.L.J. 26, followed. 
. Parasaran for Petitioner. i 
A. Shanmughavel for Respondent. 
R.M. = —— Petition allowed. 
Rajagopalan, F. Ramaian Udayar v. State of Madras. 
15th September, 1955. W.P. Nos. 95 and g6 of 1954. 
~ -~ Madras Estates (Rent Reduction) Act (XXX of 1947)-——Powers of Estate Managers 
under—-Whether can determine the question of tenure. l 

The statutory powers of Estate Managers appointed under the Madras Estates. 
Rent Reduction Act, 1947, is only to hold an enquiry and determine the rent that 
is payable on ryoti lands, that is, holdings in the possession of ryots. They have 
no statutory power either under the provisions of the Act or any rule feces 
thereunder to determine the question of tenure. 
~ Decision in W.P. Nos. 561 and 564 of 1953, followed. 

G. R. Fagadisan and R. Ekambaram for Petitioner. 

. The Special Government Pleader (V. V. Raghavan) for Respondent. 

R.M. c Order quashed. 

Rajagopalan, J. Nadimuthu Pillai v. Pattukottai Panchayat. 
15th September, 1955. W.P. Nos. 63 and 64 of 1954. 

Madras Village Panchayats Act (X of 1950)—Taxafion Rules—Rules 9 (3), 18-A 
and 19~—Validity of—If could be questioned in writ proceedings—Section 107 of the Act if a 
bar to exercise of jurisdistion under Article 226 of the Constitution. 

The expression ‘suit or legal proceedings’ in section 107 (1) of the Madras 
Village Panchayats Act (X of 1950) does not cover proceedings instituted under 
Article 226 of the Constitution. Moreover the jurisdiction of the High Court 
under Article 226 of the Constitution cannot be curtailed or affected by any pro- 
vision in a statute passed by a State Legislature. 

Where in the exercise of their statutory authority vested in an executive Officer 
or Panchayat under the rules relating to assessment and collection of taxes, the 


authorities violate the principles of natural justice by not giving the assessee an ` 


effective opportunity to make his representation as regards the proposed enhance- 
ment of assessment, the order is vitiated and is liable to be quashed. The mere fact 
that another remedy by way of suit would be available to the aggrieved party is 
no bar to the High Court exercising its jurisdiction under Article 226 of the Con- 
stitution especially where a fundamental ight to property is violated. 

M. $. Venkatarama Atyar for Petitioner. ; : 

P, S. Feailasam and A. Palaniswami for Respondent. 


R.M.. i PE ` Rule made absolute. 
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Rajagopalan, J. * . Saraswathi Bai v. Estate Abolition Tribunal. 

16th September, 1955» W.P. No. 1017 of 1953. - 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sec- 

tion 12 (a) and (b)\—Claim of land-holder to ryotwari pattas—Tests to decide—Poromboke 
lands vested tn the land-holder—If land-holder entitled to ryotwari paita as a matter of right. 


e The righ: of a land-holder to issue of ryotwari patta in his favour in respect of 
any land in a quondam estate has to be determined in accordance with the provi- 
sions of the Madras Estates (Abolition and Conversion into Ryotwari) Act of 1948, 
since the right to a ryotwari patta is itself a creature of that statute, which abolished 
the estate. Though it is true that the title to the poromboke lands within an estate 
is vested in the land-holder mere proprietary interest does not conclude the ques- 
tion whether the land-holder is entitled to the issue of a ryotwari patta in any 
of the lands so described. The description of a given piece of land as poromboke 
may not conclude the question. ‘Though it is a relevant factor the evidentiary value 
of such a description is to be decided on the facts of each case. It is the use to which 
the land was put and not its name that should matter. 


The right to a ryotwari patta has to be determined in accordance with the 
provisions of section 12 (a) and (b) (it) of the Madras Act XXVI of 1948. Lands 
that fall within the scope of section 3 (16) (a) or (6) of the Madras Estates Land Act, 
1908, are excluded from the ambit of section 12 (a) or 12 (b) (iii) of the Aboli ion 
Act, 1948. In deciding the question of issue of ryotwari patta lands comprehen- 
sively characterised as communal porombokes referred to in section 3 (16) (a) and 
section 3 (16) (b) of the Estates Land Act, are to be retained for the common use 
of the villagers. 

In considering a claim for issue of ryotwari patta in respect of several pieces 
of lands in an estate the claim in regard‘ to each is to be considered and discussed 
separately, though the general principles applicable to the claims could be dealt 
with by a common order., . 

(Tests to decide private Jands—(1952) 1 M.L.J. 71, followed.) 

(1945) 2 M.L.J. 352 and (1951) 1 M.L.J. 254, followed. 

C. R. Krishna Rao for Petitioner. . 

The Special Government Pleader (V. V. Raghavan) for Respondent, 

Rule made absolute : 

RM. —— Directions for disposal afresh. 

Ramaswami, J. Kesava Chettiar v. Ramanatha Mudaliar. 
16th September, 1955- f A.A.O. No. 442 of 1953. 

Limitation Act (IX of 1908), Article 85—Applicability—Mutuality of account— 

When established. E 

~ In order that an account between the parties might be mutual so as to attract 
the period of limitation under Article 85 of the Limitation Act, there must be tran- 
sactions on each side, creating independent obligations on the other and not merely 
transactions which create obligations on the one side, those on the other being 
merely complete or partial discharges of such obligations. A shifting balance is 
not per se à conclucive test of mutuality and though it may be an important test of 
mutuality its absence is not a conclusive proof against mutuality. a 

Where the plaintiff, a wholesale dealer in yarn supplied yarn to the defen-~ 
dant and the defendant paid for the same and also advanced moneys for procuring 
a continuous supply due to the State control of yarn, though such an account 
might be an open and current account, it is not mutual as the advances by the 
defendant do not create independent obligations but are only payments to ensure 
the performance of reciprocal obligations by the plaintiff to supply yarn. 

D. Ramaswami Aiyangar and P. R. Varadarajan for Appellant. 

„S. V. Venugopalachari for Respondent. 


R.M. l Appeal dismissèd : Leave granted. 


- 
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Govinda Menon and Basheer Ahmed Sayeed, IF. l Kumaråswami Mudaliar v. 
22nd. Sepiember, 1955- . Alamelu Ammal. 


S.A. No. 486 of 1951. 
aan varsugal —If confined to literal sense 


é 


Deed—Construction—Tamil expression 
of ‘ male heirs.’ 

The Tamil expression ‘aan varsugal ’ is not restricted to mean in the literal, 
‘sense of ‘male heirs’ but can also mean ‘male descendants’ according to thé intention’ 
of the testator and special circumstances ‘of the case. 

K. S. Naidu for Appellant. 

M. S. Venkatarama Aiyar and R. Rangachari for Respondents, 


“ 


R.M. ———— Appeal dismissed: 
Krishnaswam Nayudu, F. - j "Thayammal v. Adhimoolam Servai. 
i ee September, 1955. e ' ' S.Å. No. 1776 of 1951. 


Transfer of Property Act (IV of 1882), “section gi (a)—Redemption of mortgage— 
Right of—‘Any person’ —If would include a person having only a contingent interest in the 
mortgaged property. 

Section g1 (a) of the Transfer of Property Act confers 4 right of redai 
of a mortgage on any person having any interest in the property subject to the mort- 
gage. Prima facie such a person is expected to have a present and subsisting’ in- 
terest in the property and not a mere contingent interest which may or may not 
materialise. The meaning of the word ‘interest’ in’ the séction does not include 
the chance .of inheritance of a reversionary heir. 

‘9 exercise a right to redemption it'is hot, however, necessary that a person 
having a vested right in the property should also be entitled to an immediate right 
topossession and enjoyment. It is sufficient if it is shown that he-has a vested right 

in the property, though the right to possession is postponed. 
j A reversioner has a right to restrain waste if circumstances require his inter- 
ference and to secure the property against being lost to. the reversioner, it "might 
be open to him to sue for redemption. But’on that account he would not come 
within the meaning of a person having, an interest in the mortgaged property en- 
' titling him to sue for redemption, his right not being transferable or heritable but 
being only spes successionis. 

41 M.L.J. 163: LL.R. 44 Mad. 951, differed. 

Sundararajan and Sivaswam: for Appellant. 

R. eee Aipangar for Ist Respondent. 


R. M. — “Appeal dismissed : No leave. 


Govinda Menon and Basheer Ahmed Sayeed, JJ. Maruda Muthu v. Narayanaswami.- 
28th September, 1955. S.A. No. 1610 of 1955. 


Land Tenure—Custom—Purakudi tenants in Tanjore Döstrict—If entitled to compensa- 
tion before eviction—Proof of custom to that effect. 

When once the title of a landlord is proved and a terminable tenancy is admitted 
-or proved, the onus of showing that the tenant should ’be paid the value of i improve- 
ments before eviction is on him. 

_ In the Districts of Malabar and South Kanara apart from any statutory provi- 
sion, the customary law prevailed that a tenant should be paid compensation for 
- improvements before ejectment. In the District of Tanjore ‘ purakudi’ and ‘ kasa- 
vargam’ tenure are the same and there is no distinction between the two classes 
of tenants. In the case of kasavargamdar it is settled that at the time of his eject- 
ment he is to be paid the value of the house erected by him or the holding, acs 
the tenancy is terminable and he is liable to be ejected. 

© LL.R. 27 Mad. 517, followed. _ , 

Hence purakudi tenants are also ra! entitled to compensation for ue 
_ value of house built by them. To Š 

S. Ramachandra 'Aiyar for Appellant. i : ‘ 

“S. Tyagaraja Atyar for Respondents.’ T 

R. M. e _ Decree modified. 


r 
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Panchapakesa Ayyar, °F. : Seth Mohandoss v. Ramamoorthy.: 
26th August, 1955. C.R.P. No. 787 of 1954. 
Execution ‘sale—Successful bidder at auctton-—If could ransfer his rights and pray for 
« issue of sale certificate in the name of the transferee—Money paid into Court in pursuance of 
a joint memo. presumably under directions of Court—Right to refund. 

A transferee from an auction-purchaser, successful bidder iù a Court auction 
*sale, is not entitled to the issue of a sale certificate in his favour directly from the 
Court unless it is proved that the bidding by the successful bidder was afi for or 
on his behalf. It is open to such a transteree to take a regular sale deed from the 

. auction purchaser bidder after the issue of sale certificate in his favour ; but the Court 
would not issue the sale certificate in the name of the transferee from a successful 
auction bidder in execution sale, so long as the transferee was not the patent or latent 
bidder. It makes no difference that both the transferee and auction-purchaser 
bidder have filed a joint consent miemo.*praying for the issue of the sale certificate. 
It may be that in certain cases where the Court has issued the sale certificate in the 
name of a transferee it may be only an irregularity and not an illegality. But no 
Court is bound to commit an irregularity at the request of the party, even by consent. 

AIR. 1938 All. 471 ; 68 L.W. 441 ; 1952 A.L.J. 106, referred and explained. 

Where, apparently in pursuance of even an implied direction of Court the 
transferee has paid the money into Court, on a wrong assumption that the Court 
has jurisdiction to issue the sale certificate in his favour and the Court finally dismisses 
the application as not maintainable it is the duty of the Court to direct the refund 
of the money so paid, to the transferee. ‘There is no necessity for any specific prayer 
for the refund of the amount by the transferee applicant. 

N. Ramanatha Aiyar for Petitioner. 

A, Sundaram Atyar and C. $. Rama Rao Sahib for Respondent, 


R.M. — Petition dismissed. 
Ramaswam, J. l , - Easoop v. Bookutty. 
13th September, 1955- ' A.A.O. No. 29 of 1953. 
Madras Agriculiurtsts Relief Act (IV of 1938), sections g-A and 19-A—Procedure 
under—Scope of. 


On a plain reading of the provisions of section 19-A of the Madras Agriculturists 
Relief Act, 1938, it is clear that a mortgage’ debt within the scope of section g-A 
of the Act is not as such excluded from its operation. ‘There is nothing to show that 
section g-A of the.Act is an overriding or self-contained provision having no relation 
to the procedure laid down in section 19-A for enforcing the rights of agriculturists. 

So long as a mortgage debt is not outside the scope of section 19-A an application 
to scale down 4 mortgage debt as per the provisions of section g-A is'maintainable. 
under section 19-A to obtain a declaration under it. It is not therefore correct 
to say that the rights undersection g-A of the Act could be agitated only in a suit 
for redemption. 

But it is no doubt true that any further remedy, apart from the declaration 
under section 1g-A, which the mortgagor might claim as and by way of recovery 
of possession or otherwise, could be had only ina suit and notina proceeding 
under section 19-A. 

` Case-law reviewed. 
C.K. Viswanatha Aiyar for Appellant. 
'V, Balakrishna Eradi for a an 


R.M. aaa dismissed. 
Ramaswami, 7. Anadan Chettiar v. Meyammai Achi. 
+ 20th Sebiember, 1 A.A.O. No. 406 of 1954. 


de of Civil AET (Vof 1908), section 48—Limitation for execution of decree— 
Extended period in cases of fraud of judgment-debtor in preventing execution—Scope of— 
Fraud—What amounts to. 

Under section 48 of the Code of Civil Procedure a decree might be executed 
even after the expiry of the period of twelve years laid down therein, if it is proved 
that there was fraud on the part of the judgment-debtor at any ee of the execution 
earlier, which prevented the decree-holder from executing the decree. Such’ 
fraud by the judgment-debtor gives a fresh period of twelve ye within which the’ 
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“decree might be executed. This is avaiable not only against the judgment-debtor 
but also against his legal representatives. ' i 4 

The term “‘fraud’ in this section is to be interpreted in a liberal sense. Any 
improper means resorted to gy the judgment-debtor to prevent execution, such as 
wilful evasion of arrest, frivolous and futile objections—dishonest upon the face of it 
—deliberately adopted by the judgment-debtor, concealing property or denying its 
ownership, putting forward a benamidar as owner, keeping out of jurisdiction, etc., 
will all amount to fraud within the meaning of the section. The term includes not 
only deceit but also circumvention. 

It is also not necessary on the part of the decree-holder to prove that the fraud 
was such that continued to prevert execution up to the expiry of the period of twelve 
years and that he was cautiously diligent during all the time: 

Case-law reviewed. 


K. Parasaran for Appellant. o ` 
T. S. Vaidyanatha Ayyar for Respondent. 
R.M. meee Appeal dismissed. 
Rajagopala Ayyangar, Jf. . Abdul Rahim & Bros. v. R. K. Selvam Bros. 
Gth October, 1955- 7 C.R.P. No. 82 of 1953. 


Madras Buildings (Lease and Rent) Control Act (XXV of 1949), section 7 (2) (v)— 
Eviction of tenant—Ceasing to occupy a building without reasonable cause—What amounts to. 

In order to sustain an application for eviction of a tenant under section 7 (2) 
(v) of the Madras Act XXV of 1949 two conditions must be satisfied : (1) that the 
tenant has ceased to occupy the building for a continuous period of four months 
and (2) ‘that there was no reasonable cause for the same. Where the tenant in 
occupation has left his furniture in the premises, it is sufficient occupation within 
the meaning of the section. ‘The Act does not require that the tenant in occupation 
of a non-residential building should carry on actual business in the premises in 
order to prevent eviction. Where due to the enforcement of Prohibition Law, 
the tenant, a dealer in liquor is not able to carry on his business in the premises 
but keeps his furniture and pays the rents he is not liable to be evicted on the ground 
that he has ceased to occupy the premises. 

M. S. Venkatarama Atyar and M. S. Mahadeva, Atyar for Petitioner. 

V. N. Srinivasa Rao and C. S. Rajappa for Respondent. 


R.M. m Petition ‘dismissed. 

Rajagopala Atyangar, f. Thangavelu Chettiar v, Commissioner of Police. 

7th October, 1955. W.P. No 783 of 1955. 

~ Madras City Police Act (III of 1888), section 76—If exhaustive of the power of the 
Commissioner to cancel licence. ` 


Lodging house—Licence to run—Gonditions of licence—Violation of—What amounts to 
—Use of a house as a brothel—If amounts to disorderly conduct. 3 

Section 76 of the Madras City Police Act is not ¢he sole or exclusive source 
of power authorising the Commissioner of Police to cancel a licence g anted under 
the Act for running a'lodging house. A licence is granted to carry on business 
within the law and if the law 1s transgressed in the manner of running the business, 
it is the inherent right of the authority granting the licence or supervising it 


to cancel it. It is not necessary that the licensee should first be convic ed by a` 


magistrate for breach of the conditions of licence, before the Commissioner could 
cancel the licence. 

(That the language of section 76 of the Act and the conditions of licence require 
revision pointed out). 

The condition in the licence which renders the ‘ permitting of any disorderly 
conduct’ on the premises a ground for cancelling the licence is wide enough to 
include cases where the premises is used or permitted to be used as a brothel house. 
Disorder in this context does not mean that there should be rioting or affray. 

. “Permit” in the context does not mean that the licensee should be present 
on the premises and actively direct the actseprohibited by the conditions of licence. 
Where there is sufficient connection between the licensee and the person in charge 
of the premfges as to impute to the former knowledge of what was going on, it can- 
not be said that the licensee did not “ permit” any of the prohibited acts, even 


~ 


/ 
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though he had left tHe'management to another. The running of a brothel is not 
a use of property guaranteed by the Constitution nor is it a business, the right to . 
carry on ‘which, is guaranteed by Part III of the Constitution. 

R. M. Seshadri and V. Srinivasan for Petitioner. 

_ RM: —_— Petstion dismissed. 
[FuLL Bencu] 
TR C.J., Panchapakesa Ayyar Board of Revenue r. Moideen Rowther. 

» and Rajagopal Ayyangar, JJ. - R.C. No. 79 of 1954. 

ath October, 1955. 

Indian Stamp Act (II of 1899), section 33—Action under—sSuit for partition—Parties 
not furnishing the requisite stamps—Court if has power to draw up a decree on plain paper or 
on insufficient stamp and send the same to the Collector for impounding and leoy of cee 
—Cioi Rules of Practice Rule 12 (3)—Validity. 

. A final decree for partition passed by a civil Court is an instrument of partition 
as defined in section 2 (15) of the Stamp Act. It follows that such a decree can only 
be engrossed on stamp papers of sufficient value and till then it has no existence asa 
decree. i 

I.L.R. 32 Cal. 483 and A.LR. 1938 Mad. 307 referred. 

But in a suit for partition, on the failure of the parties to furnish the requisite 
stamps the Court has ne power to draw up a decree for partition. In such a case 
the Court can certainly refuse to draw up the final decree and sign it. But if the 

arties choose to take that risk and do not furnish the stamp papers the Court 
i bas no power to draw up a decree on unstamped paper and sign it. The Court is 
precluded from drawing up a final decree for partition on unstamped paper and if 
it is so drawn up the Court is obviously doing a wrong thing. It may be open to 
the parties to ts gia the Court for a final decree at any time after supplying the 
necessary Stamp papers 
(1946) 1- M.L.J. 464, referred. 

It is too much of a strain on the language of section 33 (1) of the Stamp Act 
to say that such a decree which the Court draws up and signs, knowing that it is not 
duly stamped, “comes before it in the performance of its functions” and “appears to 
the Judge to be not duly stamped.” 

Rule 12 (3) of the Civil Rules of Practice is ultra sires ae in the absence of an 
express provision in the Stamp Act which enables a Court to adopt the procedure 
‘indicated in the said rule, a Court cannot make a party liable to stamp duty and 
penalty for omission to furnish stamp papers to enable the Court to draw up a valid 
. decree for partition. 

‘The Government Pleader (C. A. Vaidialingam) for Petitioner. 


R. Sttardman and M. R, Krishnan for Respondent. 
M 


R.M. ——_-— Reference answered accordingly. 
Somasundaram, F. l ' Sundaresa Iyer, In re 
7th October, 1955. : Crl. Rev. Case No. 692 of 1955. 


(Crl. Rev. Pet. No. 652 of 1955). 

Madras District Municipalities Act (V of 1920), section 353-A—Protection under— 
Sanction before prosecution—If available to persons other than those specifically mentioned. 

It is true that servants of a Municipality when they act under the delegated 
powers under section 18-A (iii) of the Madras District Municipalities Act have all the 
_ powers of the executive authority. But a mere clothing of an individual with all 
_ the powers of a higher authority will not make that individual the higher authority. 

Therefore in section 353-A of the Madras District Municipalities Act the exe- 
cutive officer means only the executive authority ofa Municipality and the protection 
of previous sanction of the Government is afforded only to the persons mentioned 
in that section and it does not extend to the persons to whom the powers are 
a sae by such persons. Sections 35$ and 353-A eontrasted. 

Gopalaswami and V. T for Petitioner. 
The-Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 
R.M. — Petition dismissed, 


A, 


Rajamannar, C.J. The Madras Provincial Type Foundry 
. 7th October, 1955. Workers Union v. Ramalinga Mudaliar. 
CG.R.P. Nos. 1835 to 1838 of 1953. 

Payment of Wages Act (IV of 1936), section 15 (3) and section 17-—Scope of— 
Appeal—If would lie from the rejection of an application by Commissioner without going into 
the merits. 

An appeal under section 17 of the Payment of Wages Act lies to the Court 
of Small Causes in the Presidency Towns or to the District Court elsewhere,. only 
against a direction under section 15 (3) or (4) of the Act. It cannot be said that 
merely because an application made by an employed person is taken on file or 
numbered it has been legally entertained. The right of appeal arises only if the 
authority enters into the merits of an application and holds either in favour of the 
employer or employee. Where an application is dismissed by the Commissioner 
on the ground that the subject-matter of a claim by an employed person would 
not fall within the Act, viz., that it would not fall within the definition of wages’in 
section 2 (vi) of the Act, there is no adjudication on the merits of the case, and no 
appeal lies from such an order under section 17. 

A.LR. 1955 Bom. 75 followed. 

Quaere : Does an employee get a right of appeal only where the Commissioner 
issues a positive direction to the employer and if the employee’s petition is totally 
rejected on the merits is he not entitled to appeal? 

A.LR. 1952 Cal. 928; A.IL.R. 1955 All. 180, doubted. 

B. R. Dolia and Narayanan for Petitioner. 

N. Ramanatha Aiyar for Respondent. 


_ RM. — Petition dismissed. 
Rajagopalan, J. Trichinopoly Mills v. Swaminathan. 
12th October, 1955. W.P. Nos. 136 to 139 of 1954. 


Payments of Wages Act (IK of 1936), sections 2 (vi) and 15— Jurisdiction of Commis- 
sioner under—When could be invoked—Claim for wages during lay-off period—If could be 
decided. 

Industrial Employment Standing Orders Act (XX of 1946), section 2 (i)— Workmen? 
—Interpretation of. 

Constitution of India, ‘Article 226—Finding of fact on a jurisdictional issue—Interference 
by the High Court. 

The Commissioner for Workmen’s Compensation has jurisdiction under section 
15 of the Payment of Wages Act to inquire into a claim, only if the claim relates to 
wages as defined by section 2 (vi) of the Act. The claim should: relate to remunera- 
tion in terms of money which would be payable if the terms of the contract of em- 
ies Garo were fulfilled. Ifa finding on what might be called a jurisdictional fact 

Henged, it is open to the High Court to review sthe correctness of the finding 
under Article 226 of the Constitution. 

A claim for wages by a workman during a period of lay-off in an industrial 
establishment due to power cut would have to be decided on the construction 
of the Standing Orders framed and certified for that establishment under the 
Industrial Fmployment Standing Orders Act (XX of 1946). That some of the 
Standing Orders were not enforced against the employees in the . past would not 
make the Standing Orders any ‘the less applicable. If the employees were 
* workmen ° as defined in section 2 (i) of Act of 1946, which includes clerks 
within the category of ‘ workmen’ the Standing Orders would appy to them. 

Fo a period of lay-off by authorised stoppage of work and during a period of 
lay-off which an employer orders in accordance with law, no wages as such is due 
to the workmen. Hence where the claim of the workmen relates to the money 
due to them for the period of a lay-off, which was authorised by the Standing Orders 
binding between the parties, the Commissioner has, no jurisdiction to entertain 
the claim under section 15 of the Payment of Wages, Act. 

A. V. Narayanaswami Ayyar'and R. Venkatachalam for Petitioners. 

The Special Government Pleader (V. V. Raghavan), R. Destkan and A. Arne: 


chalam for Respondents. 
R.M. Rules made absolute. 
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and even if*some of the terms of an alleged compromise Are in dispute, it cantiot be 
recorded by Court as there is no adjustment within the meaning of Order 29, rule 
3, Civil Procedure Code. 

In cases of dispute such as whether an alleged compromise is true and complete, 
the conclusion of the trial Court as to what happened in Court is of prime import- 
ance and not any logical deductions arid inferences by an appellate Cotrt. It isa 
mixed question of law and fact and involves question of jurisdiction and the High 
Court can interfere in revision’ under section 115, Civil Procedure Code. 


V. S. Rangaswam Atyangar for Petitioners. 
M. R. Narayanaswami Atyar for Respondents. 


a 


R.M. — Petition allowed. 
Somasundaram and Ramaswami Gounder, 77. Thottan, In re. 
10th October, 1955. R.T. No. 60 of 1955 and 


Crl.A. No. 476 of 1955. 

Code of Criminal Procedure (V of 1898), sections 164, and 342-—Confessions of accused 
not conforming to section 164—Admissibtlity—Questions put to an accused under section 342— 
Object and form of. 

No confession recorded by a magistrate of any rank, without conforming to - 
the provisions prescribed by sections 164 of the Code of Criminal Procedure, is 
admissible in evidence. 

(1936) M.W.N. (Cr.) 141 (P.C.), followed. 

(1952) M.W.N. 252 (Cr.), differed. 

The object of the examination of an accused under section 342 of Criminal 
Procedure Code is to give him an opportunity to explain the circumstances against 
him. The Judge who examines an accused under that section should therefore 
frame simple separate questions for each one of the circumstances relied on by the 
Judge and they must be put separately to the accused so that he could be in a posi- 
tion to understand them and explain. Framing one long question with several 
sub-clauses covering all the points will only baffle the accused and he will not be 
able to answer the question. 7 
- T. V. Bava for Appellant. 

The Public Prosecutor (V. T. Rangaswami Atyangar) for the State. 


R.M. . ; —— Appeal dismissed. 
‘Panchapakesa Aiyar, F. Pathinen Grama Arya Vaisya Bank, Ltd. v. 
14th October, 1955. Nagaswami Chettiar. 


CG.R.P. No. 1208 of 1951. 

Provincial Insolvency Act (V of 1920), section g (1) (c) as amended by Act IHI of 
1950—If retrospective. 

The proviso added to section g (1) (c) of the Provincial Insolvency Act by the 
amending Act III of 1950, which proyides for an extended period for filing of an 
insolvency petition in cases where the period of three months fixed by the statute 
expires when the Court È closed, is neither made retrospective nor applicable fo 
pending proceedings. Under the law as it stood before the amendment in 1950, 
an application for adjudication must be filed peremptorily within a period of three 
months of the alleged act of insolvency. It was not a period of limitation but a 
condition precedent to adjudication and on the expiry of the three months period 
the transaction ceases to be impeachable under the Insolvency Act and therefore 
ceases to be an act of insolvency, irrespective of the merits. i 

69 M.L.J. 283: LL.R. 58 Mad. 794 referred. 

It made no-difference to this rule whether the three months period expired 
when the Court was closed. The proviso added by the amending Act of-1950 
will be available only to cases that arose from that date and not to pending proceed- 
ings. 

ORP. No. 586 of 1953 followed. 
K. $. Sankara Aypar for Petitioner. 
K. S. Ramamurti, K. Vaithiswaran, G. R. Jagadisan and N. K. Ramaswami for 


Respondents. . 
R.M. . — Petition dismissed, 


A . , @ 


Govinda Menon and Ramaswam: Gotinder, 77. + Neelambal v. Rdjarathnam. 
6th September, 1955. ” | S.A. No. 795 of 1951. 
Hindu Law—Widow—Right to sell property for future maintenance—Scope of. 

' The principle of law is well established that a Hindu widow can alienate her 
husband’s property for necessity of the estate. But no hard and fast rule can be 
laid down a3 tó whether a Hindu widow in possession of very little property left by 
her husband can or cannot sell the same for her future maintenance. Each case 
has to be decided on its own facts. Generally speaking there is no obligation upon a 
Hindu widow to starve herself and keep a small estate for the benefit of the reversio- 
ners, living on a meagre income. If the circumstances of the case warrants, it will 
be perfectly legitimate for her to sell her husband’s property, if it is very small 
and does not yield sufficient income, even for her future maintenance. 

A.LR, 1926 Mad. 1122; 50 M.L.J. 234: A.LR. 1926 Mad. 464, Approved. 
A.LR. 1943 Bom. 266; (1952) 2 M.L.J. 679, Differed. 

P. S. Katlasam for Appellant. 

T.K. Subramania Pilla: for Respondent. 


R.M. — ? i Appeal allowed. 
Somasundaram, Ff. Palaniswami Nadar v. 
29ih Sepiember, 1955. Mathurai Veeraswami Nadar. 


N . C.R.P. No. 519 of 1955. 

Code of Civil Procedure (V of 1908), section 151—Scope of —Court appointing each of 
the parties to a suit as receivers in respect of certain items—If final—Power of Court to change 
the items for a more efficient management of the estate—If amounts to variation of the order 
—If could be done under inherent jurisdiction. 

An order of appointment of a receiver in a suit does not determine the rights 
of parties to the suit and it only means the management of the affairs by the Court 
on behalf of the parties till the disposal of the suit. The property is in custodia legis 
and the receiver is an agent of Court and the Court has ample powers to give. him 
directions as to the administration. 

Any alteration in the original order of appointment of receiver cannot therefore 
be said to affect the rights of parties, and is only in the nature of directions for the 
efficient administration of the property in the custody of the Court and is well 
within the inherent jurisdiction of the Court under section 151, Civil Procedure 
Code. It cannot be said that the original order of appointment is final between 
the parties and cannot be altered except by way of an appeal or review. The Court 
can direct the general conduct of the administration of the estate under its inherent 

wers. 
j T. M. Krishnaswami Atyar and A. Sundaram Atyar for Petitioner. 
G. R. Fagadisan, O. Radhakrishnan and A. R. Ramanathan for Respondent, 


x 


R.M. — e Petition dismissed. 
Panchapakesa Aypar, F. - - *Athappa Gounder v. 
- qth October, 1955. : ‘  Periaswami Gounder. 
- C.R.P. Nos. 718 and 719 of 1955. 


Code of Civil Procedure (V of 1908), Order 29, rule 3—Recording compromise— 
When could be done—Inchoats negotiations and incomplete arrangements-—If could be acted 
upon——Powers of an appellate Court to interfere—Orders if revisable under section 115, Civil 
Procedure Code. 

A compromise, if it is to be recorded by Court and a decree passed in terms 
thereof, should fall under one of.the three known categories, viz., (a) where all the 
parties involved are knowingly. and willingly parties to an oral adjustment or com- 
promise, the terms of which they know and have accepted ; (6) where the lawyers 
appearing for the parties, exercising the pawers given to them under their vakalats, 
adjust the matter and enter into a compromise whether the parties have agreed or 
not and (c) where the terms of the compromise have been embodied in a document 
presented to Court, signed by the parties and their advocgtes and the Court is 
asked by a separate petition to pass a decree in terms of the compromise with leave 
of Court in case of minors, etc., if any, to enter iAto such a compromise. 

It is primarily the T of the trial’Court to be satisfied that the compromise 
is true and complete. Inchoate negotiations cannot be treated ‘as adjustments 
M-NRG : 
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‘ Govinda Menon and Ramaswami Gounder, 77. Ananthayya v. Thimmaju. 
13th September, 1955. S.A. No. 435 of 1951. 


Transfer of Property Act (IV of 1882), section 60—Last paragraph—Exception 
to the rule against partial redemption—Applicabthty. 

The rule enunciated in the last paragraph of section 60 of the Transfer of Pro- 
‘ perty Act prohibits what may be called partial redemption of a mortgage on pay- 
ment of a proportionate part of the mortgage amount. The mortgage security 
being one and indivisible, the mortgagee has got a right to insist upon a redemption 
of the entire mortgage. But there is an exception created to this rule in cases where 
the mortgagee acquires in whole or in part the share of a mortgagor. This excep- 
tion itself is subject to certain limitations. This exception can come into play 
only where there is a person interested in a share only of the mortgaged property 
and seeking to redeem his own share only on payment of a proportionate part of 
the amount remaining due on the mortgage, and a mortgagor whose share the 
mortgagee had acquired. In other words, it contemplates more than one person 
owning 4 share in the mortgaged property, either jointly or in common, or, in sepa- 
rate portions. ‘Therefore, if there is only one mortgagor owning the entirety of 
the mortgage security and if the mortgagee should acquire a part of the security, 
then, there can be no question of the said exception coming into play at ali. In 
such a case, the purchase money may go in reduction of the mortgage amount, 
and the mortgagee will be entitled to enforce his mortgage against the remaining 
properties for the whole of the remaining amount due on his mortgage. 


ILL.R. (1941) All. 220, referred. 


The second classes of cases to which that exception would not apply is where 
the mortgagee acquires the share of a mortgagor in execution of a decree on a prior 
mortgage. The principle of that rule is that the purchase in execution of a prior 
mortgage decree releases the property from the burden of the subsequent mort- 
gages, and so, free also from any claim for contribution by the mortgagee who 
purchases such property. 


LL.R. 32 All. 612 and I.L.R. 22 Pat. 637, referred. ` 


The third class of cases which would not fall within the aforesaid exception is 
where a mortgagee voluntarily releases from the suit a portion of the mortgaged 
property and acquires the same subsequently. In such a case the mortgagee is 
not bound to recover the whole of the mortgage amount from any portion of the 
mortgaged property though a release of certain items by the mortgagee may 
not have the effect of releasing those items from liability for contribution under 
section 82 of the Transfer of Property Act. 


It is open to a mortgagee to release a part of the mortgaged property without 
any obligation to abate a proportionate part of the mortgage amount and if subse- 
quent to such release he purchases the property, then, such a case would not fall 
within the exception of the Jast paragraph of section 60. In such a case, he would 
not be purchasing the property gua mortgagee. By his release, the property goes 
out of the mortgage without any corresponding obligations on his part ; and if he 
purchases the property, then, he would be purchasing a property unconnected with 
the mortgage, so that, the purchase, if at all, may bring about only a reduction 
of the on amount ae would not affect his right to proceed against the other 
properties for the balance remaining due under the mortgage. 


33 M.L.J. 211: LL.R. 40 Mad. 968; I.ÎAR. (1942) All. 708 (P.C.), followed. 

(1940) 2 M.L.J. 1003, approved and distinguished. 

(1941) 2 M.L.J. 520, distinguished. 

T. Krishna Rao for Appellant. 

B. Lakkappa Rat and M. G. Kamath for Respondent. 

RM. ` — Appeal allowed, 
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Ramaswamt, 7. Susheela v. Gangadharan. 

13th September, 1955. A.A.O. No. 345 of 1954. 

Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949) (since repealed by 
Ceniral Act XXV of 1955), section 5 (1) (¢)—Desertion—Essentials to prove. . 

In order to sustain an application for divorce on the ground of ‘ desertion’ 
under section 5 (1) o of the Madras Act VI of 1949 (since repealed by Central 
Act XXV of 1955) five essential factors must be established, viz., ° 

a) the spouses must have parted or terminated all joint life ; : 

p the deserting spouse must have an intention to desert the other spouse ; 

c) the deserted spouse must not have agreed to the separation ; 

(d) the desertion must have been without good cause ; and ° 

(e) the deserted state of affairs must have continued for at least three years 
(the period fixed by the Statute) immediately preceding the presentation of the 
petition. The existence of one or more of these factors is not sufficient to constitute 
desertion. 

The principle of English law and Practice might still be followed in this country 
in cases of doubt or absence of specific statutory provision. a 

(What constitutes desertion, the nature of the offence under matrimonial law, 
types of desertion and how they are terminated—fully discussed with case-law. 

G. Natarajan for Appellant. 

N. K. Mohanarangam Pillai and N. K. Pattabhiraman for Respondent. 


R.M. — Appeal dismissed. 
Govinda Menon and Ramaswami Gounder, FF. Veerankutty v. 
14th September, 1955. l Pathumma Kutty. 


S.A. No. 1099 of 1951. 

Mohammedan Law—Gifts—Creation of a life estate with vested remainder-—Validity— 
Law as to—If any difference between Shias and Sunnis—Princaples of administration of 
Mohammedan Law. 

The reservation of the usufruct of a property, being the subject of a gift, 
does not by itself, make the gift of that property void under the Mohammedan Law 
and that principle applies not only to Shias but also to Sunnis. 

Muslim Law recognises and insists upon a distinction between the corpus of 
the property and its usufruct. Over the corpus of the property the law recognises 
only an absolute dominion, heritable and unrestricted in point of time. In any 
gift of a corpus with condition inconsistent with such absolute dominion, the condi- 
tion is rejected. But the dominion over the corpus takes effect subject to any limi- 
ted interest in the usufruct of the property. A gift of the corpus with reservation 
to collect the accruing income during the lifetime of the donor is valid and 
enforceable. The Courts have to administer the Muslim Law without in any way 
circumventing or deviating from the original text, the law as promulgated by the 
Islamic Law-givers, to suit the present day conditi®ns. Courts are not at liberty 
to refuse to administer any portion of those tenets even though in certain respects 
they may not sound quite modern. 

There is no difference between the several schools of Muslim Law in their fun- 
damental conception of property and ownership. A limited interest takes effect 
out of the usufruct’ under any of the schools. 

(1954) 1 M.L.J. 673, referred. 

11 M.I.A. 517: 44 All. gor (P.C.), followed. 

It is no doubt true that in order to consittute a valid gift under Mohammedan 
Law there must be delivery of possession of the subject-matter of the gift by the 
donor to the donee. But in cases where the property is in the occupation of tenants, 
it cannot be said that it is impossible for a Mussulman to make a gift of that property 
unless there is an attornment of the tenants to the donee or any receipt of the rents 
and profits by the donee. 

(1950) 1 M.L.J. 209, doubted. 

M. Chinnappa Nair and A. P. Kutttankara Menon for Appellant. 

T. &. Raman Nambisan for Respondents. 


R.M. ——— Appeal allowed, 
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Rajamannar, C. F., and Panchapakesa Atyar, J. Srinivasa Pillai v. 

' goth September, 1955. l Muthayya Pillai. 

A.No. 117 of 1951. 

` Madras Agriculturist’ Relief Act (IV of 1938), section 8 (as amended)—Explanation 

II—Renewal of a debi—Scope of. 

The Explanation III to section 8 of the Madras Agriculturists’ Relief Act, 1938, 

eas it stands now, after the amendments of 1948 and 1950 emphasises the identity 

of the debt. So long as the identity can be traced, any change or alteration in 

the debtor or the creditor would not take the case away from the Explanation. 

The renewed document may be by a person other than the original debtor and in 
favour of a person other than tHe original creditor. 

(1940) 2 M.L.J. 517: ILL.R. (1941) Mad. 128 ; (1950) 1 M.L.J. 224, dis- 
tinguished and explained as decided before the amendment. 

The word ‘ assign ° in the explanation does not mean ‘heir’ ; it means a per- 
son substituted for another by an act of some kind or other. Though ordinarily 
we only speak of assignment of rights, in law there can be an assignment of liabi- 
lities as well. In every case where with the consent of the creditor another debtor 
is substituted for the original debtor, there is in effect an assignment of liability 
The new debtor would be an assign of the original debtor so long as the identity 
of the debt is maintained. ‘The expression is wide enough to include a person exe- 
cuting a fresh document in pursuance of an undertaking to do so on behalf of the 

original debtor. 
l (Difficulty of construction of the words ‘in his interest’ in the Explanation 
pointed out—History of Legislation traced). 
- J. R. Gundappa Rao for Appellants. 
T. R. Srinivasan and S. Gopalaratnam for Respondent. 


R.M. — l Appeal allowed. 
Ramaswana, F. Subbammal v. 
4th October, 1955. Sudalayandi Konar. 


A.A.O. No. 505 of 1953. 

Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949) (since repealed by 
Central Act XXV of 1949), section 5 (8)—Permaneni alimony for the divorced woman— 
When made— Until her remarriage with another man’’—Meaning of. 

Practice—Divorce—Grant of maintenance—Factors to be considered—Rule of dum 
sola et casta—Applicability—Quantum of matntenance—Factors to decide. 

Under section 5 (8) of the Madras Hindu (Bigamy Prevention and Divorce) 
Act, a Court, when ordering the dissolution of a marriage under particular sub- 
clauses of that section, may make suitable provisions for the maintenance of the 
woman until her re-marriage with another man. It is true that a discretion is vested 
in the Court to grant permanent alimony or not. But the discretion has to be exer- 
cised on sound judicial prirfciples. The words “ suitable provision for the mainte- 
nance of the woman until her re-marriage with another man” connote only that 
provision has to be made for the life of the woman but terminable on her re-marriage. 
Re-marriage indicates only the termination of the grant of permanent alimony, 
which has to be granted for life unless that limiting contingency occurs. It is not 
correct therefore to say thet merely because a divorced woman is past the age of 
re-marriage and is not likely to get re-married, no provision need be made for her. 
The very principle of awarding permanent alimony to women on the dissolution 
of the marriage is that they should not be suddenly left without protection for their 
livelihood. 

In estimating the amount of alimony the court should consider : 

(1) the property of the wife, o the husband’s ability to pay, (3) the conduct 
of the parties, (4) their position in life, (5) their ages and respective means, (6) amount 
of the provision already made, (7) existence of children and their entrustment, (8) 
any other circumstances worth considering. : 

In granting permanent alimony th Court has discretion to insert in the order 
what is known as dum sola et casta clause t.e., so long as the woman remains chaste 
and unmarried. This clause is inserted because when the woman for whose pro- 
tection the alimony is granted—because she was left without a protection—taken 
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. unto herself another protector or is leading an adulterous life, the former husband 
‘is under no obligation to maintain such a wife. 

Analogous statutes and case-law—English and Indian—discussed.) 

. Ramachandra Atyar for Appellant. í 

S. V. Rama Atyangar for Respondent. 

R.M. Appeal allowed. 

Somasundaram, J. Seetharaman, In re. 

14th October, 1955. Cri. R.C. No. 269 of 1955. 

Crl. R.P. No. 257 of 1955. 

Code of Criminal Procedure (V of 1898), sections 110, 118 and 123 and Constitution 
of India, Article 22 (4)——Demand of security to keep ‘the peace and detention in default under. 
Code of Criminal Procedure—If opposed to Article 22 (4) of the Constitution. 

It is true that the detention under section 123 of the Code of Criminal Pro- 
cedure in default of furnishing security to keep the peace is in one sense a preventive 
detention. But the preventive detention in sucha case is different from the pre- 
ventive detention contemplated in Article 22 (4) of the Constitution. The provi- 
sions of section 123, Criminal Procedure Code, which provides for detention for 
failure to give security which is ordered after full trial, is not detention referred to 
in Article 22 (4) of the Constitution, and is not ultra vires of the Constitution. 

A.I.R. (1953) All. 753, followed. 

A.LR. (1950) All. 562, referred. 

The detention contemplated by Article 22 (4) and (5) of the Constitution is 
the detention by the executive authority and not by a judicial tribunal, after full 
trial. 

«S. Mohan Kumaramangalam for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


R.M. ` Petition dismissed. 
Govinda Menon and Basheer Ahmad Sayeed, FF. Anganna Goundan v. 
aist October, 1955. Angamuthu Goundan. 


C.R.P. No. 2113 of 1952. 

Code of Civil Procedure (V of 1908), Order 33, rule 5 (d) (i), as amended in 
Madras—Application for leave to sue in forma pauperis-—Court if can go into the question 
whether claim is barred by limitation—Scope and extent of—Right of respondent to adduce 
evidence even ai that stage to show that the claim ts barred by any Law of Limitation. 

Considering the scheme of Order 33 of the Code of Civil Procedure, 
the result of the sub-rule (d) (i) of rule 5 of the said Order, added by the Madras 
amendment, is that if a Court is satisfied that any suit sought to be filed in forma 

. pauperis is barred by any law, it can reject the application for permission to sue as 
a pauper after examining the applicant only without hearing the other side. 

The combined effect of rules 5, 6, and 7 of Order 33, Civil Procedure 
Code, iš that if the Court is satisfied in the first instanc that an application to sue 
in forma pauperis is in proper form and is duly presented it can, if it thinks fit, exa- 
mine the applicant on the merits of his claim and his property. At this stage the . 
opposite party has no locus standi. 

If the Court sees no reason to reject the application on a prima facie perusal 
of it, then it has to give notice to the Government Pleader and the opposite party 

‘ and fix a date for receiving such evidence as the applicant may adduce to prove 
that his application is not subject to any of the prohibitions mentioned in rule 5 
and at this stage the opposite party is entitled to let in rebutting evidence to the 
contrary. If this stage is successfully tided over by the applicant, then his applica- 
tion should be registered as a suit. At this second stage there is no warrant fop, 
restricting evidence to be let in only in regard to allegations in the application. 
Rule 6 expressly allows the opposite party to adduce evidence. It is open to the 
respondent to let in evidence to show that the suit appears to be barred by any law. 

(1948) 1 M.L.J. 400 : (1949) 1 M.L.J. 61, approved. 

A.LR. (1955) Andhra 165, differed. , ° 

P. S. Balakrishna Ayyar and P. S. Ramachandran for Petitioner. ° 

T. R. Ramachandran, P. S. Katlasam and A. Palaniswami for Respondent. 

R.M. = l Petition dismissed. 
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Krishnaswami Nayudil, J. Valliammal v. Angammal. 
23rd September, 1955. S.A. No. 1682 of 1951 and 
S.A. No. 2067 of 1952. 


Registration Act (XV of 1908), sections 32 and 47—Person competent to present 
a document for registration—-Validity of registration by strangers. 

e In order to hold that a document has been legally and validly registered it is 
necessary to conform to the imperative provisions of section 32 of the Registration 
Act governing the presentation of documents for registration. Unless the person 
presenting a document could come within any of the categories of persons mentioned 
in section 32, the document, though registered on being presented by some other 
person, could not be held to be validly registered. 

The effect of section 47 of the Registration Act is that notwithstanding the statu- 
tory requirement of registration to make a document valid, once it is executed it 
becomes operative from that date. That is, the transferee acquires a right in the 
property and becomes an assignee. The further requirement of registration is a 
matter which is not in the hands of the executant. The transfer becomes complete on 
execution of the deed and it cannot be considered incomplete because it is i 
tered. Non-registration is not a thing of which the executant can take advantage, 

Hence a person in whose favour a sale deed in respect of a certain property has 
been executed, can present a document for registration relating to that property 
as he is an assign of the executant and his right is not in any way affected merely 
because the sale deed in his favour is not registered. 


A. Kuppuswami for Appellants. 
K. S. Ramamurthi, K. Vaitheswaran and Rajeeva Lochani, for Respondents. 


R.M. —— Appeals dismissed. 
Krishnaswami Nayadu, F. Mari Muthuswami v. Ramakutti Goundan, 
7th October, 1955. S.A. No. 74 of 1952, etc, 


Partnership Act (IX of 1932), sections 37, 46 and 47—Dhissolution of partnership 
— Righi of surviving partners and the representatives of a deceased pariner—Suit for account 
barred by limitation—Representatives of a deceased partner in possession of certain items of 
partnership property—If could retain them and dispose of the same—Right to the propertp—If 
barred because of the right to account ts barred. 

It is no doubt true that when a partnership is dissolved by reason of the death of a 
partner the right of the representative of the deceased partner is to institute a suit for 
accounts and recovery of their respective shares in the property. Such a suit is to 
be instituted within three years of the dissolution as per Article 106 of the Limita- ` 
tion Act. 


LLR. 57 Mad. ogt : L.R. 61 LA. 257 : 67 M.L.J. 167 (P.C.), referred. 


But in cases where the representative of a deceased partner is in possession 
of certain partnership properties and a suit for accounts is barred, it cannot be said 
that the possession of the properties by the said representative is illegal or unlawful 
merely on the score that their only right to sue for accounts being lost, they have no 
right to any property of the partnership. 

A right to recover a deceased partner’s share by partition as such has not been 
lias for as a remedy of the representative of the déceased partner under the 

artnership Act. The only right recognised is a suit for accounts. But the right 
of the representative to the property of the deceased will subsist and cannot be denied. 
If persons who have a right to such property are in possession of the same and if a 
suit for account relating to such property is barred, there is nothing preventing 
the persons in possession, who are not strangers, from perfecting their title to such 
properties. ‘The right to account being barred, the right to the partnership property 
becomes extinguished and if any property is in the hands of any of the surviving 
partiters or the representatives of a deceased partner, such possession could not be 
disturbed and they acquire a valid and indefeasible title to the same. * 


(Reason of the rule explained.) . 
MNR G 
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LL.R. 45 Mad. 378: L.R. 49 I.A. 181 : 43 M.L.J. 385 (P.C.) ; (1954) 2 
M.L.J. 639 (F.B.), referred and followed. 

M. oe for Appellants in all the Appeals. 

D. Ramaswami Ayyangar and P. R. Varadarajan for Respondent in S.A. Nos. 63, 
64 and 74 of 1952 and Appellants in S.A. Nes. 92 and 194 of 1952. 

R. Ramamurtht Ayyar for Respondents in S.A, Nos. 92 and 194 of 1952. 


R.M. a Appeals remanded. 
Rajagopala Ayyangar, F. Kuppuswami Ayyar v. Harinarayanachari. 
13th October, 1955. C.R.P. No. 567 of 1955. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2) (i)— 
Wilful def ault—Scope. 

In considering a case seeking eviction of a tenant for default in payment of rent 
under section 7 (2) (t) of the Madras Buildings (Lease and Rent Control) Act, 1949 
a distinction has to be drawn between mere failure to pay the rent and a wilful default 
in such payment. In the absence of evidence showing a deliberate intention to 
withhold payment, there cannot be a wilful default to constitute a ground for evic- 
tion. 

A tenant’s illness and the alacrity with which he paid the rent after receipt of 
notice, though not conclusive, is certainly relevant to negative wilful default. 

' K. V. Srinivasan for Petitioner. 
N. S. Srinivasan for Respondents. 


R.M. mme Order accordingly. 
Krishnaswami Nayadu, F. Gopinath Shetty v. Santhamma. 
14th October, 1955. S.A. No. 210 of 1952.. 


Hindu Law—Aliyasanthana System—Adoption—Object of—Right of adoptee in the 
natural family—Proof of custom. 

The object of an adoption according to the Aliyasanthana school of Hindu Law 
is secular and not religious. But the religions motive is not totally excluded. The 
‘object being to perpetuate the tarwad, females are often taken in adoption. Though 
such adoption resembles the Kritrima form it does not mean that all the incidents 
of Kritrima adoption are attached to an adoption in an Aliyasanthana family. 
The law applicable to an adoption in an Aliyasanthana family is essentially cuslo- 
mary. Whether an adopted person in an Aliyasanthana family loses his right 
of inheritance in the natural family can be decided only by evidence of custom. 

Mayne 11th Edition, page 980, Sundara Iyer’s Malabar Law (1922 Edition) 
pages 28-32, referred. 

Being a customary form of adoption its incidents and legal effect on rights to 
property will have to be decided according to the custom prevailing in particular 
families governed by such systems of law. The normal rule in every case of 
adoption, whether sanctioned by law or by custom er usage, is that it effects a 
severance of the adoptee from the family of his birth. If there is any custom 
contrary to this rule it is for those who rely on such custom to establish it. 

S. Ramayya Nayak for Appellant. 

M. K. Nambiyar and A. Narayana Pa for Respondents. 


R.M. m Appeal dismissed. 
Rajagopalan and Ramaswami Gounder, FF. Duraiswamy Iyer v. 
19M October, 1955. United India Life Assurance Co., Ltd. 


C.G.G.A, No. 114 of 1955. 


Insurance—Contract of—Right of policy-holder—Relationship between company and 
policy-holder—If one of trustee and beneficiary or debtor and creditor—Extent of the 
right. of a policy~holder to the funds of the company—Purchase of house propertyp—tIf includes 
construction of a house. 

In the absence of a special contract, generally a third party has no right to 
rely on the articles of association of a company, which is only a contract between 
the company and its members (shareholders) in respéct of their rights as members. 
Even a shareholder must be regarded as an outsider in so far as he contracts with 
the compahy otherwise than in respect of his shares. A contract of life assurance 
is a mere contract to’pay a sum of money on the death of the assured in consideration 
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of the due payment of a certain annuity during his life. This in no way resembles 
a contract of indemnity. The policy-holder has no right or specific lien or immediate 
control over the funds of the insurance company. Even in cases where the contin- 
gency upon which payment depends has determined and the policy money has 
become’ due and payable and there is default in payment when due, the grantee 
cannot, by reason of such default, resort immediately to the property of the company, 
but must resort only to legal process, which might in its final result, when the pro- 
cess is executed, affect the property of the company. ‘The grantee has ordinarily 
nothing but a right of action from the date of the contract until actual payment. 


An insurance company cannot be deemed to be a trustee of the policy monies 
of its policy-holders even where the form of the policy creates a charge upon the 
funds of the company without any direct promise to pay. An insurance company 
is in the position of an ordinary debtor and must be treated accordingly. Hence, 
apart from the special terms of any particular trust deed it is not open to the policy- 
holders to take advantage of anything contained in the articles of association of a 
company, as giving them any beneficial interest or other claim to the funds of the 


company on the basis that the company is in the position of a trustee in relation to 
the fund. 


It may be that the policy-holders have a right to intervene if the company dissi- 
pates or wastes or diverts the funds out of which they expect to be paid the amounts 
assured to them on the maturity of their policies. But in the absence of any proof 
of wastage or dissipation, the form of investment is a matter for the Directors to 
decide, subject to their powers in the matter of investment. 


The word ‘ purchase’ in its wider context means the acquisition of property 
by every mode known to law, except that which comes by descent and operation 
of law. The word purchase must be given a wider meaning so as to include the 
construction of a new building. 


Law Lexicon by P.R. Iyer (M.L.J.), referred. 
67 M.L.J. 336, followed. 
M. S. Varadachary, N.R. Raghavachant and K. Venugopala Aiyangar for Appellants. 


T. M. Krishnaswamt Ayyar, K. P. Adiga and M. Subramania Mudaliar for 
Respondents. 


R.M. —— Appeal dismissed. 
Krishnaswami Nayudu, 7. Paramananda Mudaliar v. 
19th October, 1955. " Palani Mudaliar. 


S.A. No. 372 of 1952. 


Deed—Rectification-Mutual mistake—Proof in a suit for declaration of right— 
Necessity for a separate suit for rectification. 


Where a mistake in a written instrument is a real one and mutual, and could 
be established by satisfactory proof, a Court of equity would reform the written 
instrument so as to make it conformable to the precise intent of the parties and in 
such a case a party is entitled to relief upon a construction of the instrument itself 
without the necessity of having to take proceedings by way of a separate suit for 
rectification of the instrument. A Court is competent to give effect to the indis- 
putable agreement between the parties without driving the plaintiff to a separate 
suit for rectification. 


S. V. Venugopalachan for Appellant. 
B. C. Panchanathan and "R. D. Indrbsena for 1st Respondent. 
R.M. Appeal dismissed—No leave. 
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Ramaswami, 7. Velu Mudaliar v. Rajaram. 
21st October, 1955. A.A.A.O. No. 205 of 1952. 


Madras Agriculturists Relief Act (V of 1938), section g-A, sub-section (10) (ii) (b) 
—Morigagee transferring wholly or in part the mortgagee’s right in the property— What 
amounts to. 


The words ‘transferred wholly or in part the mortgagagee’s right’ in section 9-A 
(10) (ii) (5) of the Madras Act IV of 1938 means only the normal case of an out- 
right or absolute transfer of either the whole or part of the hypotheca. The transfer, 
in order to get the exemption, should be of the hypotheca and not any other limited 
right in the same. Creation of an encumbrance, which may amount to a limited 
form of transfer, or the creation of a sub-mortgage by the mortgagee would 
not amount to ‘transfer’ within the meaning of the sub-section and will not attract 
the benefit of the exemption. 


K. Hartharan for Appellant. 
S. V. Rama Atyangar for Respondent. 
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R.M. ——— Orders accordingly. 
Somasundaram, F. Aiyanna Chetti v, 
27ih October, 1955. Pala Mudduk Vinnayya & Co, 


C.R.P. No. 899 of 1953, 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2) (ii) (a)— 
Sub-letting without written consent of landlord—~Scope of. 


Under the ordinary law a tenant or lessee has a right to sub-lease the lease-hold 
property. But this right has been taken away by the Madras Buildings (Lease and 
Rent Control) Act, 1949. In the absence of a specific provision in the lease deed 


the right of a tenant to sub-let under the ordinary law cannot therefore be enforced 
now. 


The Act curtails and modifies the ordinary law and has to be construed strictly. 
Merely because the Act is intended to benefit the tenants, there is no reason that every 
section must be construed in favour of the tenant and against the landlord. Merely 
because a landlord had knowledge of the sub-letting by the tenant he cannot be 
deemed to have given any implied permission. Nor could it be said that he is 
estopped from availing himself of the prvisions of this Act. 


Merely because in a lease deed the clause relating to prohibition against sub- 
letting which was sought to be introduced by the landlord was later dropped at the 
request or desire of the tenant, it cannot be inferred that the landlord had waived his 
right under the Act. Nor could there arise any qu@tion of equity in interpreting 
or applying the provisions of a special Act like the Madras Act of 1949. 


In the absence of a written permission of the landlord sub-letting by the tenant 
after the specified date will be a ground for eviction under the Act. 


C. A. Vaidialingam and P. Venkataramant for Petitioner. 
K. S. Narayana Ayyar and N. Stoaswamt for Respondent. 


R.M. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V, RAJAMANNAR, Chief Justice, AND Mr. Justice Raja- 
GOPALA AYYANGAR. 


M.K. Ranganathan and another .. Appellants* 
v 


The Government of Madras, represented by the Secretary to 
Government, Development Department (Fori. Si George, 
Madras) and others .. Respondents. 


Act (VII of 1913), sections 171 and 292—Comparative scope-—Sale by receiver appointed by 
trustees for debenture-holders—When could be impe —Supervening liguidatton~—If affects a sale— 
Title of buyer—If affected. 

‘Companies Act (VI of 1919), sections 129 and 230 (2)—~Floating charge-—-When ceases to float. 

The scope of section 232 of the Indian Companies Act is not wider than that of section 171 of 
the said Act and the la e of the provision is not apt to include within its purview cases where 
no legal proceedings are at all involved. Even in a case where a private sale, that is, outside Court 
is held by public auction, it would not be a sale held within the meaning of section 232 of the 
Companies Act. 

Governor-General’ in Council v. Shiromant Sugar Mills, Lid., (1946) F.L.J. 29: (1946) 1 M.L.T. 
415 (F.C,), referred.- 12949) : 

A private sale effected by a receiver or a mortgagee is not a ‘legal proceeding’ and sanction 
of Court is not necessary under section 171 of the Companies Act to commence or continue such a 
proceeding. Ifa sale is not a proceeding within the meaning of that section it would not also be hit 
by the avoiding provision in section 232 of the Companies Act. 

A secured creditor realising his security without seeking the assistance of Court is outside any 
winding up of the Company. 

Food Controller v. Cork, L.R. (1923) A.C. 647; Lloyd v. David Lloyd & Co., (1877) 6 Ch.D. 339 
and In re Henry Pound, Son, and Hutchins, (1889) 42 Ch.D. 402, referred. 


Except in cases of fraud, recklessness or want of bona fides where a receiver appointed by- the 
mortgagee debsnture-holders of a Gomsaany has exercised his powers of sale, for which no leave of 
Court is needed the sale held by the receiver is valid and effectual to convey title to the purchaser, 
and such a sale cannot be avoided on the ground of either want of due notice or on the ground of 
under-value. Any supervening liquidation of the Company does not make any difference to the 
rights of the buyer in such cases, : 

A floating charge created over the assets of a company operates in favour of the creditors for pre- 
ferential payment over the debenture-holders only if at the moment of the winding-up there is still 
a floating charge. When once a receiver is appointed by the debenture-holders and he takes charge 
of the assets of the company that charge ceases to float and becomes crystallised and fixed ard the 
provisions of section 230(2) of the Companies Act, cannot apply. 


Griffin Hotel Company, In re, Joshua Tetley & Son, Lid. v. The Company, L.R. (3941) 1 C¥.D. 129, 
referred and followed. 4 
On appeal from the Order of the Honourable Mr. Justice Balakrishna Ayyar 
dated the gth August, 1954 and made in the exercise of the Ordinary Orig'nal 
Civil Jurisdiction of the Hgh Court in application No. 3542 iof 1954 in O.P. 
No. 419 of 1953. R 
¢S. Mohan Kumaramangalam and V. Venkataraman for Appellants. i 





* O.S.A. No. 113 of 1954. 24th Septumber, 1954. 
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The Assistant Government Pleader (K. Veeraswami), K. V. Venkatasubramaniam, 
0.T.G. Nambiar instructed by Messrs. King & Partridge, C. Venugopalachari and John. 
and Row for Respondents. x 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J :—This is an appeal against an order of Balakrishna 
Ayyar, J., dismissing Application No. 3542 of 1954 in O.P.No. 419 of 1953-, 
This was an application by the Official Liquidator of the Madras Electric 
Tramways to set aside a sale effected by a Receiver, appointed by the trustees for 
the debenture-holders of the Company, of certain assets of the Company of which 
the latter had taken possession. i . 

It is necessary to set out in some detail the facts of the case giving rise to this. 
application before the points arising for consideration could be ee under- 
stood. O., P. No. 419 of 1953 is a petition for the winding up of the Madras Elec- 
tric Tramways (1904), Limited, under the Indian Companies Act (VII of 1913). 
The Company was incorporated in England for carrying on the business of running, 
electric tramways in the City of Madras. ‘The Company was ordered to be wound 
. up by this Court by order dated goth January, 1954 on its own petition dated 
December, 1953 on the ground that it was unable to pay its debts and the Official 
Receiver, High Court, Madras, has been appointed as the official liquidator of the 
Company. Notwithstanding the winding up order and the appointment of the Official 
Receiver as the liquidator of the Company, no assets came into the possession of the 
liquidator. The reason was this : In or about October, 1924, the Company had issued 
debentures covering a very large sum of money which with interest on the date of the 
winding-up, came to over Rs. 7 lakhs. ‘These debentures were secured by a trust deed. 
charging the fixed assets of the Company by a first mortgage and there was also a float- 
ing charge by way of first charge in favour of the trustees in respect of the undertaking 
and all the other property and assets of the Company for the time being, both 
present and future, including its uncalled capital to secure the payment of all moneys. 
for the time being owing on the security of the debentures. For reasons which it is 
unnecessary to state or discuss, the Madras Electric Tramways had to suspend the 
running of the trams on account of the fact that the Company was incurring losses 
on a large scale for some years in succession. There was a default in the payment 
of interest dué to the debenture-holders and as in addition, the Company suspended 
its operation in the way of running the trams, the trustees for the debenture-holders 
appointed Mr. P. G. Brookes as Receiver under the powers vested in them under the 
debenture trust deed, to take charge and possession of all the assets of the Company 
which were the subject-matter of the first mortgage as well as of the floating charge. 
Having regard to the comprehensive nature of the assets included in the floating 
charge which has been summarised above, the entirety of the property of the com- 
pany was taken possession of by Mr. Brookes as Receiver on 11th April, 1953. 

Even. before Mr. Brookes took possession of the assets of the company as Receiver 
for the debenture-holders, there had been disputes between the workers of the tram- 
ways and the Company regarding the terms of their employment including bonus, 
etc. and the matter had been referred to the adjudication of an Industrial Tribunal. 
Subsequent to Mr. Brookes taking possession of the assets of the Company as Receiver 
he was impleaded in the labour dispute before the Industrial Tribunal in order to- 
bind him also by the adjudication that might be passed in those proceedings. The 
Tribunal passed an award in July, 1953, granting to the workers compensation which 
totalled about Rs. 7 lakhs. This amount has not yet been paid. Mr. Brookes 
was eager and désirous of effecting a sale of the assets which had vested in’ him for 
the purpose of realising the moneys due to the debenture-holders on whose behalf 
he had taken possession. Meanwhile, however, the State of Madras filed a suit 
C.S. No. 368 of 1953 on the file of this Court claiming a sum of Rs. 9,26,183 as 
due to them for the value of electricity supplied to the Electric Tramways and ‘they 
claimed priority for the payment of this sum and they also put forward a contention. 
that the debenture trust deed was legally ineffective to secure the charge in favour 
of the debenture-holders in respect of the entirety of the assets covered by the float- 
ing charge, on certain legal grounds. Mr. Brookes was made a defendant to the 
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action and the reliefs were claimed as against him, since the claim was as against 
the assets in his hands. Immediately after the suit was filed, an application No. 
4552 of 1953 Was taken out for restraining Mr. Brookes from effecting a salė of 
the assets but no order of injunction was passed because of an undertaking given 
by Mr. Brookes on 14th December, 1953 that he would not dispose of the assets of 
the ymdertaking without the specific orders of Court. Mr. Brookes advertised for 
the sale of the assets in one copy of The Hindu, The Madras Mail, The Swadesamtran, 
The Hindustan Times, The Times of India and The Andhra Patrika. ‘These advertise- 
ments were inserted on or about the 23rd or the last week of January, 1954. In this 
advertisement it was stated : i 

“ Sales are for the time being subject to the approval of the High Court of Madras and it will be 
ENS undersigned (Mr. Brookes) to obtain such approval for accepted offers, free ofall costs to the 
purchaser. ` 
In the advertisement it was stated that the offers to purchase would be received upto 
Wednesday the 17th February, .1954. Offers were being received by Mr. Brookes. 
in résponse to this advertisement. Though a time limit was set for the receipt 
of the offers, offers were coming in even after 17th February, 1954. Meanwhile, the 
ex-employees of the Madras Electric Tramways who had been thrown out of employ- 
ment by reason of the closure of the Madras Electric Tramways were approaching 
the Government as well as the Corporation of Madras to take over the concern 
themselves and re-start the business, so that these workmen could get re-employ- 
ment: Efforts were being made in this direction by the Government of Madras. 
Pending all these discussions between the authorities and those interested in the 
workmen in taking over the assets and reviving the tramways, Mr. Brookes did not 
effect any sale, notwithstanding that he had received some offers. ‘These discus- 
sions proceeded inconclusively till about July, 1954, when there was an informak 
discussion between Mr. Brookes and the Chief Minister to the Government of Madras. 
The purport of these discussions is set out in a communication dated 5th July, 1954 
addressed by Mr. Brookes to the Chief Minister to the Government. The diff- 
culties of reviving the tramways particularly having regard to the attitude of the 
debenture-holders who were not prepared to face further losses, were made clear 
and he pointed out that unless fresh capital of a substantial amount were raised. 
and the co-operation of the unsecured creditors of the Company and the workers 
were secured, it would not be possible to revive it., This letter ended with the note 
that he would be intimating to the Government after consulting the debenture 
trustees as to whether further negotiations would be fruitful. This was followed 
by the last letter on the topic dated 16th July, 1954 which might be set out in full as. 
it figured prominantly during the arguments in the appeal : 

“With further reference to the mnterview which you were kind enough to grant me on grd July, 
and my letter of 5th July co g our conversation, I have now heard Pon the Trustees in London. 
I have to advise you that, as fo t by me, the Trustees do*not consider to be in the best interests 
ef the Debenture-holders for them to be concerned with the resuscitation and running of the tramways. 
They have reiterated their instructions to me to accept forthwith an offer already in my hands for the 
assets in my possession, I have therefore accepted that offer (of which I advised you) and, have com- 
pleted a sale agreement with the tenderers.” 

The offer that is referred to as to as having been accepted by Mr. Brookes on 16th 
July, 1954, was that of a firm by name Messrs. T. Hasanally & Company of Bombay, 
who “ill be hereafter referred to'as the Bombay firm, at a purchase price of Rs. 
4,01, 655. This Bombay firm has been impleaded to the application before Bala- 
krishna Ayyar, J., as the second respondent, Mr. Brookes being the first respondent. 
Only one thing more remains to be stated and that is, that the suit G.S. No. 368 of 
1953 has been dismissed, the Judgment having been pronounced on 16th March, 1954. 
and the sale by Mr. Brookes of the assets to the Bombay firm was effected without 
the sanction of the Court. ‘After the sale was effected, the Official Liquidator took 
out an application No. 3542 of 1954 in O.P. No. 419 of 1953 for setting aside this 
‘gale, and it is the order in this petition that is the subject-matter of this Original 
Side Appeal. : 
The grounds upon which the sale was sought to be-set aside would be apparent 
from the report of the Official Liquidator filed in support of the application. After 
referring to the advertisement in The Hindu and to the condition as to the approval 
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of the Court being obtained before sale was effected to which reference has already 
n made and the undertaking given by Mr. Brookes in C.S. No. 368 of 1953 
not to alienate any of the assets ın his possession without obtaining orders of Court, 
the report proceeded to indicate certain negotiations which are made for the 
purchase of the entire assets of the Company by the Corporation of Madras so that 
they might run thé tramways themselves, as also certain proposals for the acquisi, 
tion of the entire assets by a group of industrialists in the City who with the co- 
operation of the Government of Madras contemplated reviving the tramways. - 
The report then went on to state that Mr. Brookes concluded this sale with the 
Bombay firm with unnecessary haste for a price much lower than the sum offered 
by h’gher tenders and without applying to the Court for leave and without notice 
to the liquidator in whom the equity of redemption in the secured property is 
vested. This portion of the petition concluded with the allegation : ; 


“Tas statensat of affairs filed by a Director of the Company shows that the assets of the Company 
are valuable and after paying the amount due to the debenture-holders, a surplus will be available 
to ths uisscured creditors. ‘The sale to the second respondent of such assets for a sum far less than 
the am uat due to the secured creditors requires scrutiny.” os 


Finally, the report concluded: that 
“ Taoazh the secured creditors may realise the security, it will be in the interests of the unsecured 
creditors to se2 that a fair and proper price is obtained. In the interest of the unsecured creditor, 
itis juit aad nss2s3ary to have a fair valuation ascertained and an enquiry held to ascertain whether 
the sale by the first respondent in favour of the second respondent is bona fide and for a proper price .... 
Tat Gorcporation of Midras who were one of the prospective purchasers of the assets of the Company 
as a going cod1cera aad wio are also creditors of the Company have agreed to indemnify me for costs 
and have also agreed to provide funds for filing this aplication.” 
There was a supporting affidavit filed by the Commissioner of the Corporation in 
which it was prayed that in the interests of justice the sale of the assets of the 
Company should be made only after extensive notification in the newspapers giving 
full details and also after giving sufficient time to the Corporation of Madras to 
come to a final decision after negotiations with the Government whether the tram 
service should be undertaken by the Corporation. Mr. Brookes filed a counter 
affidavit in the course of which he explained that the offer by the Bombay firm was 
the highest offer that he had received and that this had been accepted bona fide. He 
also explained that in the advertisement the condition as to the previous sanction 
of the Court was inserted because, of the undertaking that he had g.ven to the Court 
in C.S. No. 368 of 1953 and that this undertaking lapsed with the dismissal of the 
suit on 16th March, 1954.Though for his part he was intending to apply to the Court 
.for previous sanction before finally effecting the sale, he had been advised by the 
Solicitors for the debenture trustees in England that it was unnecessary for him to 
obtain the sanction of the Court and that he had been instructed not to apply 
-for such sanction. It was in consequence of this,advice that the sale to the 
Bombay firm was concluded without placing the thatter before the Court and- 
obtaining its sanction. He asserted that the sale was bona fide and that he had- 
obtained as good a ‘price as could be obtained. He also pointed out that the 
trustees for the debenture-holders could not wait indefinitely for the Corporation 
or the Government of Madras or other individuals making up their minds as to 
‚whether they would purchase the assets in order to revive the tramways. Having 
waited for months and nothing definite being known he had been instructed to 
conclude the sale and realise monies for the debenture-holders. He, therefore, 
pleaded that there were no grounds for setting aside the sale which had been pro- 
perly concluded by him. l ; l 
With these allegations by either side, the application came on for hearing befcre 
Balakrishna Ayyar, J. Before the learned Judg2 the bona fides of Mr. Brookes’s 
conduct was not impeached nor the statement by him that the offer of the Bombay 
firm was the highest and the only question considered by him was whether in the 
circumstances, the sale to the Bombay firm was or was not the best, even taking 
into account subsequent offers before him. pe 
The question was raised at the hearing, which was emphasised in the report 
-of the Official Liquidator, that Mr. Brookes had violated an undertaking given to 
the Court in application No. 4552 of 1953 in effecting the sale without obtaining 
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the sanction, notwithstanding that the suit had reached its termination by dismissal 
in March 1954, months before the sale was effected. The learned Judge rejected 
this objection as irrelevant to the issue and stated that the matter might be investi- 
gated when the occasion arose. The learned Judge also repelled a contention that 
there had not been due publicity before Mr. Brookes effected the sale, the learned 
Judge stating after referring to the advertisements in the several newspapers, “It 
éannot therefore, be said that the sale that was effected was sub rosa.” ‘The next 

uestion that the learned Judg: considered was whether Mr. Brookes had accepted 
the best offer made to him. An abstract of all the offers received was placed before 
the Court and there being no allegation that Mr. Brookes had suppressed any offer 
that had been made it was proved that the offer of the Bombay firm was the best 
in the circumstances. The learned Judge said that this would be sufficient to 
dispose of the matter, but he also considered whether there were any better offers 
even at that stage. One such was placed before him and that was an offer by one 
Ambalavana Chettiar who offered to purchase the identical | assets purchased by 
the Bombay firm for a sum of Rs. 4,25, 000, which would have exceeded the price 
paid by the Bombay firm by about Rs. 24,000. This Ambalavana Chettiar was 
given time to produce a Bank-guarantee that he was in a position to implement his 
offer to pay the sum and the hearing of the petition was adjourned to enable this 
Bank-guarantee to be produced. Even on the adjourned date this was not forth- 
coming and therefore, this offer of Ambalavana Chettiar was dissmissed from 
consideration, The learned Judge also heard counsel on behalf of the Corporation 
of Madras. The Bombay firm agreed to prove that the sale to them was not at an 
undervalue, by offering to part with what they had bought to the Corporation of 
Madras at the same price and were willing to give them a fortnight’s time within 
which to make payment. Counsel for the Corporation, however, was not willing 
to commit himself to the purchase, but merely wanted time to consider whether his 
clients would think of purchasing. In the circumstances, the learned Judge thought 
that no purpose would be served by adjourning the proceedings for the purpose 
of ascertaining whether they would be in a position to take over those assets. The 
learned. Judge further pointed out that the*request for time by the Corporation 
was not reasonable, since they had really more than a year within which to consider 
whether they would take over the tramways as a going concern. As the Corpora- 
tion had merely stated that further advertisements might be inserted with the off- _ 
chance of getting a better offer, the learned Judge thought that as there was no 
gurantee by the Corporation indemnifying Mr. Brookes against any loss, it was 
not worthwhile considering the request of the Corporation. In the circumstances, 
the learned Judge dismissed this application to set aside the sale effected by Mr. 
Brookes to the Bombay firm. 


The official Liquidator, accepted the decision of Balakrishna Ayyar, J. and 
has filed no appeal Ton hi order. But two office-bearers of the Madras Tram- 
way Workers’ Association to whom under the Award of the Industrial Tribunal 
of June 1953, a large sum of Rs. 7 lakhs was due from the Company and who are 
as such its unsecured creditors but who were no parties to the application before 
Balakrishna Ayyar, J., have preferred this appeal against the order, after obtaining 
leave of Court for filing the appeal. 


In the grounds of appeal and during the arguments when the appeal was 
originally opened, the only point that was urged by, Mı. Kumaramangalam, learned 
counsel for the appellants, was that there was not due publicity before Mr. Brookes 
effected the sale and that Balakrishna Ayyar, J., was in error in holding that there 
had been such publicity as could call forth the best offers from prospective buyers. 


- It was also conceded that there was no challenge on the bona fides of Mr. Brookes 


in concluding the sale in favour of the Bombay firm. We must say that we feel 
impressed with this contention and if the matter rested merely on a decision of this 
point, we would have allowed the appeal and set aside the sale. It is clear that 
theré was an advertisement only in one ifsue of each newspaper before the sale was 
effected and two things were expressly stated in this advertisement, viz., (i) that offers 
would be received only till 17th February, 1954 and (ii) that the sale would be 
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concluded only after obtaining the sanction of the Court. It was a matter of com- 
mon knowledge that negotiations were proceeding between the Workers Associations 
with the Government on the one hand and the Corporation on the other, for the 
revival of the tramways as a going concern. Now and then, information was 
published in the newspapers, sometimes consisting of press-notes and on other occa= 
sions of interviews by correspondents stating the result of the discussions which were 
proceeding between the parties. These negotiations started soon after the date 
of the advertisement and it is not unreasonable to hold that by reason of this infor- 
mation which was in the possession of the public, even people who would otherwise 
take any interest in the purchase of the assets which was the subject-matter of the 
advertisement might not have made tenders betause: of their feeling that the sale 
might not ultimately come off. As stated before those negotiations continued right 
upto 5th July, 1954. Mr Brookes had himself not definitely rejected all ideas in 
such a direction in the interview with the Chief Minister on the grd July, 1954: 
while so, suddenly on the 16th July without any further notice and without any 
further advertisement of an intimation to the public of the failure of the negotia- 
tions and of the inténtion to sell the assets of the Company, the sale was effected 
by Mr. Brookes to the Bombay firm accepting an offer which had been made to 
him months earlier. It might very well be that if there had been a fresh advertise- 
ment calling for tenders after July, 1954, other people might have been willing to 
poe the assets for a higher price. In fact during the hearing of the’ appeal 

fore us, one Govindarajulu Naidu had made an offer to purchase the identical- 
assets sold to the Bombay firm for a sum of .Rs. 4} lakhs and he had deposited 
Rs. 24 lakhs to show his bona fides in the matter. l 


But Mr. Venkatasubramania Ayyar appearing for ihe Bombay firm raised 
for our consideration an objection that the Court had no power or jurisdiction to 
set aside this sale, except on the ground that it was vitiated by fraud or by want of 
bona and as in the present case all such allegations were expressly disclaimed 
by the appellants, the Court has no jurisdiction to set aside the sale, The point 
in this form has not been raised before the learned Judge and in fact the considera- 
tion of Ambalavana Chettiar’s offer by Balakrishna Ayyar, J., proceeded upon a 
negation of this objection. However, we find nothing in law to preclude the res- 
pondent from sustaining the judgment or decree of the Court in his favour by sup- 
‘porting it upon this legal ground. The question is one of pure law as to the juris- 
diction of a Court to set aside the sale and we considered that it was proper to 
permit the respondent to urge this objection to the petition. 


The point that was raised was this: Mr Brookes was functioning here as a 
Receiver appointed by the debenture trustees. The debenture-holders on whose 
behalf he is acting are outside the liquidation and if ynder the terms of the trust 
deed securing the debt due to them, they have a power to realise amounts due by 
the appointment of a Receiver and the Receiver having entered into possession 
of the property effects a sale, such sale does not require any sanction of the Court 
and can be impeached by the Official Receiver or by the unsecured creditors of the 
Company only on certain well-defined grounds, viz., fraud or want of bona fides. 
‘The fact that there has not been due publicity or that if properly advertised, a 
higher price might have been réalised, is not a ground for setting aside such sale 


Before dealing with this argument, it is only necessary to add that Mr. Nambiar 
appearing for Mr. Brookes stated that he was merely anxious to establish that his 
client had acted bona fide and in the best interests of the parties and that though as 
one who had effected the sale his client was naturally interested to suppo't its vali- 
dity, he was willing to leave the matter in the hands of the Court and to abide by 
any orders it might pass in regard to. the sale effected by him. Though this was 
the attitude of Mr. Brookes, it certainly does not preclude the Bombay. firm from 
insisting upon its legal rights to maintain the sale, and we will next proceed to cansi- 
der the correctness of the legal position taken up by the learned Counsel on its be- 
half. | i 
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In the present case the facts necessary to be mentioned in regard to this point 
are that under clause 5 of the indenture dated goth October, 1924, between the 
Electric Tramways and the trustees for the debenture-holders by name the Be aver 
Trust Limited, the Company covenanted with the trustees 

“ that they will forthwith effect in favour of the trustees and to their satisfaction a first mortgage 
of the hereditaments specified in ‘the second schedule thereto and all other freehold property owned 
by the Company in Madras in accordance with the law of Madras.” 


and in pursuance of this clause a simple mortgage was executed by the 
Company in favour of the Beaver Trust who are the trustees for the debenture- 
holders. Under clause 6 of the same indenture, a floating charge was created 
on the assets of the Company, present and future for the payment of the 
moneys due on the security of the debentures. Under clause 8, the security 
becomes enforceable, inter alia on default in payment of principal moneys 
or interest or if the company stopped payment or ceased to carry on business 
or thereatens so to do. When the security becomes enforceable, the trustees 
are given the right to enter upon the premises and in such an event the trustees 
may, in their discretion, appoint one or more persons to be a Receiver. Of course 
both the trustees as well as the Receiver acting on their behalf have powers to rea- 
lise by sale the assets of the Company for the purpose of paying over what is due to 
the debenture-holders. In pursuance of the powers contained in this behalf, the 
debenture trustees appointed Mr. Brookes as Receiver and he took possession of the 
Company’s assets on 11th April, 1953 and the sale was effected by him in his character 
as such Receiver for the purpose of realising the amounts due to the debenture- 
holders. If there had been no liquidation it is clear and it does not need any autho- 
rity, that any sale effected by the Receiver could not have been called in question 
by or on behalf of the mortgagor on the ground that due publicity or notice was 
not given of the sale and that a smaller sum than could possibly have been realis- 
ed was obtained by the sale. It is sufficient in this connection to refer to sertion 
69 (3) of the Transfer of Property Act, (IV of 1882). After laying down the condi- 
tions before which a power of sale vested in a mortgagee may be exercised, sub- 
section (3) of section 69 enacts : 

“ When a sale has been made in professed exercise of such a power, the title of the purchaser 
shall not be impeachable on the ground that no case had arisen to authorise the sale, or that due 
notice was not given, or that the power was otherwise improperly or irregularly exercised ; but any 
person damnified by an unauthorised or improper pr irregular exercise of the power, shall have his 
remedy in damages against the person exercising the power.” 

Similarly, the provision in section 8 of the Trustees’ and Mortgagees’ Powers Act 
XXVIII of 1866 may be noticed : 
“ No such sale as last aforesaid shall be made until after six months’ notice in writing given to 
the person or one of the persons entitled to the property subject to the charge, or affixed on some cons- 
picuous part of such property ; but when a sale has been effected in professed exercise of the powers 
hereby conferred, the title of the Burchaser shall not be liable to be impeached on the ground that 
no case had arisen to authorize the exercise of such power or that no such notice as’aforesaid had been 
given ; but any person damnified by any such unauthorised exercise of such power shall have his 
remedy in damages against the person or persons selling.” 
‘There is abundance of authority in favour of the position that a mortgagee’s sale 
in exercise of the power reserved in that behalf is not lable to be impeached on 
account of want of publicity or want of notice as required either by the instrument 
of mortgage or by the law. Therefore, if the sale had been effected by Mr. Brookes 
as Receiver without the liquidation supervening, there would have been no possi- 
bility of argument that the sale in favour of the Bombay firm could have been set 
aside, of course in the absence of fraud or want of bona fides on the part of the seller, 


and in which the buyer was also implicated. 


The question that next arises is whether the supervening of the winding up 
makes any difference to the rights of the buyer from a mortgagee exercising a 
power of sale for the realisation of his security. The effect of a winding up order 
is set out in section 171 of the Indian Companies Act : 


When a winding up order has been made or a provisional liquidator has been appointed no 
suit or other legal proceeding shall be proceeded with or commenced against’the Company except 
by leave of the Court, and subject to such terms as the Courts may impose.” 
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Under this provision if a mortgagee or a receiver for the debenture-holders is obliged 
to file any suit or take othe: legal proceedings for the realisation of the security, he 
has necessarily to obtain leave of the Court and subject to such terms as the Court 
may impose. The consequence of a failure to observe the terms of this section is 
provided by section 232 which runs thus ; 


“ Where any Company is being wound up by or subject to the supervisicn of the Court, an 
attachnient, distress or execution put in force without leave of the Court against the estate or effects, 
or any sale held without leave of the Court of any of the properties of the Ccmpany after the ccmmence- 
ment of the winding up shall be void. 


These being the relevant provisions, the question that falls to be considered is whe- 
ther a sale by a mortgagee or receiver for debenture-holders effected in pursuance 
of the power vested in him in that behalf by the mor'gzge deed or the debenture 
trust deed as the case may be, without the sanction of the Court could be avoided 
as falling under either section 171 or 232 of the Indian Companies Act. The 
correlation between sections 171 and 232 of the Indian Companies Act has been 
brought out in the Judgment of the Federal Court in Governor-General in Council v. 
Shiromani Sugar Mills, Ltd.,+ that it is necessary and sufficient to refer to the observa- 
tions in this decision. The point that was considered by the Federal Court related to 
the question whether the proceeding; taken by the Government for the realisation 
of income-tax due to them from the respondent-Company in liquidation under 
section 46 (1) of the Indian Income-tax Act without applying to the Court for 
sanction under section 171 of the Indian Companies Act would or would not render 
the sale effected in the course of such realisation void under section 232 of the Indian 
Companies Act. The question therefore was whether the proceeding under sec- 
tion 46 of the Indian Income-tax Act was covered by the phrase “other legal proce- 
ding” within section 171 of the Indian Companies Act. Dealing with this, Spens, 
C.J., delivering the Judgment of the Court said (page 420) : 

“ Section 171 must, in our judgment be construed with reference to other sections of the Act 

and the general scheme of administration of the assets of a Company in liquidation laid down by the 
Act. In particular, we would refer to section 292. Section 232 appears to us to be supplementary 
to section 171 by providing that any creditor (other than Government) who goes ahead, notwithstand- 
ing a winding up order or in ignorance of it, with any attachment, distress, execution or sale, without 
the previous leave of the Court, will find that such steps are void. The reference to “‘ distress ” indi- 
cates that leave of the Court Is required for more than the initiation of original proceedings in the 
nature ofa suitin an ordinary Court oflaw. Moreover, the scheme of the application of the Ccrmopany’s 
property in the pari passu satisfaction of its liabilities, envisaged in section 211 and other secticns of 
the Act cannot be made to work in co-ordination unlessall creditors (except such secured creditors) 
as are “ outside the winding up" in the sense indicated by Lord Wrenbury in his speech in 
Food Controller v. Cork,” are subjected as to their actions against the property of the reer woe 
to the control of the Court, Accordingly, in our judgment, ng narrow construcions should be placed 
upon the words “ or other legal proceeding” in section 171.” 
It is necessary to add only one observation. It is not and cannot be contended 
that a private sale effected by a Receiver or a mortgagee is “ a legal proceeding ” 
which cannot be commenced or continued without the sanction of Court under 
section 171. Ifit is not “a proceeding” within section 171, it follows on the reason- 
ing of Their Lordships of the Federal Court that it would not also be hit at by the 
avoiding provision in section 232. 


Some argument was addressed to us on the language of section 232 of the Indian 
Companies Act which avoids any sale held without the leave of the Court after 
the commencement of the winding up. This section corresponds to section 223 
of the English Companies Act of 1948 being section 174 of the English Companies 
Act of 1929. In the English enactment the words “or any sale held without the 
leave of the Court” do not occur. These words were inserted into the Indian 
enactment by the Companies Amendment Act of 1936. It was sought to be argued 
on the basis of this difference in language that there was a real difference in the 
content of the provisions of India, as contrasted with that in England and that 
whatever be the law in England, any sale by a mogtgagee even if outside Court 
ie a 


ca io I M.LJ. 415: (1946) F.L.J. 29 2, L.R (1923) A.C. 647 at 670. 
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was within the mischief of section 232 of the Indian Companies Act and would be 
avoided, unless the sale were held with the sanction of Court. Having examined 
the matter carefully, we are of the opinion that there is no substance in the point. 
Section 232 was amended in 1936 by the insertion of the provision referring to 
sales, in order to get over the decision of the Allahabad H'gh Court in Kayastha 
Trading and Banking Corporation, Lid. v. Sat Narain Singh*. Piggott and Walsh, JJ., 
Had held in that decision that though leave of Court was required to put an execu- 
tion into force under the terms of section 232 as it then stood, i.e., in order to effect 
an attachment, where an attachment had been effected prior to the winding up, 
but a sale was held subsequently in pursuance of that attachment, the sale was not 
avoided by reason of the winding up order. In other words, the reason for the 
amendment was to make it clear that proceedings in execution continue to be in 
force and are being put into force right upto the date of the sale. Its effect, however, 
is not to affect a sale held without legal proceedings as provided fo: by section 171 
of the Indian Companies Act to which we have already referred. We are clearly 
of the opinion that the scope of section 232 of the Indian Companies Act is not wider 
than that cf section 171 and the language of the provision is not apt to include within 
its purview cases where no legal proceedings are at all involved. ‘This is made 
clear by the use of the expression ‘held’ occurring after the word ‘sale’. When a 


sale is effected, say by a private treaty, as in the present case, it could not be termed . 


to be a sale held, though it is a sale effected. We are further of the opibior that even 
in a case where a private sale, i.e., outside Court is held by public auction, it would 
not be a sale held within the meaning of section 232 of the Indian Companies Act. 
The construction we are adopting would be in accordance with the view expressed 
by the Federal Court as to the relative scope of sections 171 and 232 in the decision 
already referred to. 


Section 232 being out of the way, the next question that falls to be considered 
is whether the rights of a secured creditor to proceed to realise his security is affected 
by liquidation and an order for winding up. The point is summarised thus in 
Halsbury’s Laws of England Vol. VI, IIHI Edition, paragraph 968 : Dealing with 
the powers of a debenture-holder having a charge on the assets of the Company, 
Lord Cohen, who has contributed the article relating to Companies, says:— 

“One of these rights is to have a sale of the property charged, either under the power given 
by the charge or by statute, or with the assistance of the Court. Ifthe Company goes into liquidation, 
the rights of a secured creditor under his security are not prejudiced, and the liquidator cannot obtain 
an injunction to restrain a sale by the secured creditor except on the usual terms of paying the amount 
due, or, ifit is not agreed, paying the amount claimed, into Court.” 
There can be no doyb@ that even a secured creditor if he is to approach the 
Court for the purpose of realising his security, has to obtain the leave of the Court 
under section 171 of the Indian Companies Act and section 231 of the English Gom- 
panies Act of 1948. But in*a case where he can effect a sale without recourse to 
the Court, he has no necessity to obtain leave of the Court before effecting a private 
sale. Itis in this context that the observations of Lord Wrenbury in Food Controller 


v. Cork? become relevant and important. The learned Lord said at page 670° 


dealing with a contention that the Crown was outside the winding up: ~ 

** The phrase ‘outside the winding up’ is an intelligible phrase if used, as it often is, with reference 
to a secured creditor, say a mortgagee. The mortgagee of a Company in liquidation is in a position 
to say “the mortgaged property is to the extent of the mortgage, my property. It is immaterial to me 
whether my mortgagor is in winding up or not. I remain ‘ outside the winding up’ and shall enforce 
my rights as mortgagee.” This is to be contrasted with the case in which such a creditor prefers to 


assert his right, not as a mortgagee, but as a creditor, He may say ‘I will prove in respect of my debt.” 
If go, he comes into the winding up.” . 


In view of these observations in the House of Lords, it would be unnecessary 
to cite further authority in support of the proposition that a secured creditor rea- 
lising his security without seeking the assistance of the Court is outside the winding 
up. But if such were neceassary, reference may be made to a few decisions of the 
English Courts. The first case to be referted to is a decision of the Court of Appeal 
ne Pt ng eT ne er ee E 
1, (1921) I.L.R. 43 All. 433. 2. L.R. (1923) A.C. 644 at 670. 
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in Lloyd v. David Lloyd Co.1. A mortgagee had instituted an action and this was 
pending when an order was made to wind up the mortgagor company. ‘The mort- 
‘gagee made an application to the Court under section 87 of the Companies Act of 
1862 corresponding to section 171 of the Indian Companies Act for leave to proceed 
with the action. : Malins, V.C., imposed certain terms upon the mortgagee before 
he should be allowed to proceed with the action. The mortgagee appealed and 
the appeal was heard by a very strong Court consisting of Jessel, M.R., James and 
Cotton, L.JJ. The appeal was allowed and the mortgagee was permitted to pro- 
ceed with the action without any terms beifg imposed upon him. Jessel, M.R., 
stated :: - 
“ As a rule, a mortgagee has a right to realize his security, and of course, as incidental to that, 
a right to bring an action for foreclosure. Those who say that he should be restrained from bringing 
or proceeding with such an action must either show some special ground for restraining him, or must 
say, ‘we can offer the mortgagee all he is entitled to, foreclosure or sale, as the case may be, at once, 


‘without any proceeding in the action’............6. But, short of that, it appears to me that the 
‘Court ought not under the 87th section of the Act to interfere with the rights-of a mortgagee.” 


James, L.J., put, the matter thus: After referring.to the basis of section 87 
‘of the Companies Act of 1862, he said: : 

“ That has really nothing to do with the case of a man who for the present purpose is to be consi- 
. -dered as entirely outside the Gomvany, who is merely seeking to enforce a claim, not against the Com- 
pany, but to his‘own property.” ' 


And he added : 


“The Court would exercise it with a due regard to the rights of third persons, persons who were 
not members of the Company, and who had not to come in and claim to share in the distribution 
of the Company’s assets among the creditors, and who were not therefore quasi parties to the wind- 
ing-up proceedings. The Court would have due regard to the rights of independent persons. A mort- 
gagee, ig to my mind, such an independent person, and his rights ought not to be interfered with 
because his mortgagors have chosen to become insolvent and to have a winding-up. 


The next case to be referred to is another decision of the Court of Appeal 
n In re Henry Pound, Son & Hatchins® ‘The headnote of the case succinctly sum- 
marizes the facts. - i 
“A Company issued debentures constituting a first charge on the whole of the undertaking 
and property, and empowering the holders, in the event of proceedings for the winding-up of the 
Company to appoint a receiver invested with very ample powers of carrying on the Company’s busi- 
ness, and managing and disposing of their undertaking and property. An order was made for the 
veo. of the Company and an official liquidator was appointed. ‘The debenture-holders,. 
under their powers, appointed a receiver and applied to the Court, that, notwithstanding the appoint- 
_ ment of the liquidator, the receiver might be at liberty forthwith to take possession of all the company’s 
undertaking and property.” 3 
Kay, J., before whom the application came on for hearing appointed the official 
liquidator as receiver on behalf of the debenture-holders directing him to treat 
himself as the receiver of the debenture-holders. The debenture-holders filed an 
appeal and the question which the Court had to consider was whether the right 
of the debenture-holders to appoint their own trustee should not be given effect 
‘ to by the Court notwithstanding the winding-up. The appeal was allowed, Cotton, 
L.J., stating : , 
“I cannot understand, I must say, with great respect, how Mr. Justice Kay could appoint the 
fiquidator receiver, because there was no action in which any receiver could be appointed by the 
Court, and if he did not give to the receiver appointed under this deed what I think was the right of 


the debenture-holders to take possession of, I cannot see how he could appoint the liquidator to be 
a receiver on behalf of the debenture-holders.” \ 


To a similar effect are the decisions of the Court of Appeal in Barnoy v. Joshua 
‘Stubbs, Limited? and Strong v. Varlyle Press‘ so that the question is not open to contro- 
versy at all. T 

The matter is thus summarized in Palmer’s Company precedents, Part II at 
page 415: 7 
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“Sometimes the mortgagee sells, with or without the concurrence of the liquidator, in exercise 
-of a power of sale vested in him by the mortgage. It is not necessary to obtain liberty to exercise 
the power of sale, although orders giving such liberty have sometimes been made.” 


We thus reach the position that no leave of Court was needed before the Recei- 
ver appointed by the mortgagee debenture-holders exercised the power of sale 
and that as there is no allegation of want of bona fides or recklessness or fraud against 
‘the Receiver in exercising such a power, it would follow that the sale held by the 
Receiver is valid and effectual to convey title to the purchaser and that such a sale 
-cannot be avoided on the ground either of want of due notice given by the Receiver 
before effecting the sale or on the ground of undervalue. One observation remains 
to be made in connection with this.point about undervalue. It will be seen that 
the price realized by the Receiver at the private sale effected by him in favour of 
the Bombay firm was for Rs. 4,01,655, while the price offered by Ambalavana Chet- 
tiar before Balakrishna Ayyar, J., and by Govindarajulu Naidu now in the appeal 
before us is in excess of this by about Rs. 24,000. We do not consider that in the 
circumstances the sale could be stated to be at any gross undervalue, even assuming 
that it could be set aside on such a ground. 


Only one further point remains to be mentioned which was raised at almost 
the close of the arguments in the ‘appeal. The point was this: The security in 
‘favour of the debenture-holders in the present case consisted of two parts. The 
first was a regular mortgage on the land and buildings comprised in Schedule II to 
the debenture trust deed and covered by the simple mortgage in favour of the 
Beaver Trust Limited executed by the Directors of the Madras Electric Tram- 
ways, Limited. In addition to this mortgage, the debenture-holders had also, as 
we have seen, a floating charge on all the other assets of the Company. The 
argument that was sought to be raised was based upon this distinction between the 
two parts of the security by reasons of the provision in section 230 (2) of the 
Indian Companies Act. The provision is to this effect; Section 230 (1) enu- 
merates the debts which have to be paid in priority in a winding-up and section 
230 (2) (b) enacts : 

“So far as the assets of the Company available for payment of general creditors are insufficient 


‘to meet them, have priority over the claims of holders of debentures under any floating charge created 
by the Company, and be paid accordingly out of any property comprised in or subject to that charge.” 


The argument on this head was this: The Receiver for the debenture-holders 
could not sell without the leave of the Court because of the provision in section 
230 (2)(b) as the bulk of the assets which have been sold were comprised in the float- 
‘ing charge. In this connection reference was also made to section 129 of the Indian 
Companies Act which enacts : 


~“ Where either a Receiver is appointed on behalf of the holders of any debentures of a Company 
secured by a floating charge, or possession is taken by or on behalf of these debenture-holders of any 
property comprised in or subject to the charge, then, 1f the company is not at the time in course of 
eing wound up, the debts which in every winding up are under the provisions of Part V relating 
‘to preferenial payments to be paid in priority to all other debts, shall be paid forthwith out of any 
„assets coming to the hands of the Receiver or other person taking possession as aforesaid in priority 
to any claim for principal or interest in respect of the debentures.” 


Basing himself on those provisions, learned counsel for the appellants contended that 
the official liquidator would have control over the assets comprised in the float- 
ing charge and that consequently the sale by Mr. Brookes held without reference 
to the Court was liable to be set aside. It would have been noticed that this point 
was neve: thought of or put forward by the Official Liquidator when he filed Appli- 
‘cation No. 3542 of 1954 before Balakrishna Ayyar, J. And this notwithstanding 
that a contention in about the same form was raised by the State of Madras in the 
suit C.S. No. 368 of 1953. The point was decided against the Government by 
Balakrishna Ayyar, J., on the ground that the Madras Electric Tramways, Limited 
being’ a Company registered in England’and not being one registered under the 
Indian Companies Act, the provisions of section 12g would not apply to ueh a Com- 
“pany (Vide section 276, etc.}. As this judgment in C.S. No. 368 of 195313 now under 
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appeal, we do not wish to say anything about this which would be prejudging an 
issue in the appeal by the State. Suffice it to say that if the point were sound, Mr. 
Brookes would be a trespasser and would have no right to take possession of the 
properties comprised in the floating charge and the Official Receiver would have 
been entitled to move the Court for a direction that he be put in possession of 
these properties but he never did so. 


+ 

But apart from this, we have this fact that long before the petition for winding-up 
was filed, the Receiver had taken possession of these properties as early as in April, 
1953. The effect of such an act on the part of the Receiver on the floating charge 
has been considered by Bennett, J., in In re Griffit Hotel Company, Limited, Joshua 
Tetley & Son, Ltd. v. The Company! . The learned Judge considered theeffect of 
the sections corresponding to sections 129 and 230 (2) which are word for word 
identical with that in the English’ enactment in a case where a Receiver 
appointed by the debenture-holders had taken possession of the security and said : 

“In my judgment sub-S, 4 (b) of section 264 (corresponding to scction 230 (2) (b) of the 
Indian Companies Act) only operates if at the moment of the winding up there is still foating a 
charge created by the Company and it only gives the preferential creditors a Po over the « 
of the debenture-holders in any property which at that moment of time is comp in or subject to 
that charge. Inthe presentcasethe debenture held by the plaintiffs contained a floating charge 
over all the borrowers’ property. On December 9, 1938'that charge ceased to float on the propert 
and assets of which Mr. Veale was appointed Receiver. The charge on that day crystallized an 
became fixed on that property and those assets.” 
These observations are, in our opinion, pertinent and make it clear that in the 
present case also the security ceased to float when Mr. Brookes as receiver took 
charge of the assets comprised in the floating charge on the 11th of April, 1953- 
There is no question of any floating charge to which the provisions of section 230 (2) 
of the Indian Companies Act could apply after that date. This point, therefore 
even if open to the appellants is without substance and has to be repelled. 


The result is, that the appeal is dismissed, though we have reached the same 
result as the learned Judge by a different line of reasoning, having regard to the 
fresh points raised by the respondents in this appeal. 


One further observation remains tp be made and that is regarding the sum of 
Rs, 2} lakhs which has been deposited in Court at the time of the filing of the appeal 
by a prospective buyer one Mr. Govindarajulu Naidu. When the appellants 
applied for a stay of delivery of the properties to the Bombay buyers, they showed 
their bona fides by producing a prospective buyer one Mr. Govindarajulu Naidu 
who stated that he was willing to purchase the identical assets purchased by the 
Bombay firm for an fricreased price. For that purpose the prospective buyer 
deposited in Court a sum of Rs. 24 lakhs. In view of our decision dismissing the 
appeal, it follows that the sum deposited into Court ghould be refnnded to the per 


son making the deposit. 
There will be no order as to costs. 


R.M. Appeal dismissed. 


2 
© 5 * . 


LL aa ON ILE NALA 
i agor ? 1. L.R. (1941) 1 Ch.D. 129. 


It] ;: ' ARASAYI D. POTTAMMAL (Balakrishna Ayyar, F.). 13 


_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presenr :—Mnr. Justice BALAKRISHNA AYYAR. 
Arasayl .. Petittoner* 
a ON i 
Pattammal and others + Respondents. 
Civil Procedure Code (V of 1908), Order 6, rule 17—Amendment of plaint—Leave to amend original claim as 
a legates—Amendment in effect altering cause of action—If can ‘be allowed. 


Where a legatee under a will claimed exclusive possession of a house apd the defendants, 
co-sharers in the testator’s properties, contended against her claim and therefore she sought to amend 
her plaint by adding a fresh paragraph making out the existence of an agreement between the parties 
by virtue of which the plaintiff was to have been given exclusive possession of the suit house, 


Hold, that as by the amendment the plaintiff’s case would try to make out the possession as analo- 
gous to that of a usufructuary mortgagee while the original claim was only that of a legatee, such an 
agreement could not be permitted as 1t would completely alter the cause of action. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the District Munsif of Mathurai Town, 
dated, 16th April, 1953 and made in I.A. No. 1084 of 1952 in O.S. No. 357 of 
1952 (suit since transferred to the Court of the District Munsif, Melurand num- 
bered as O.S. No. 166 of 1953). 

* M. S. Vaidyanatha Ayyar for Petitioner. 


M. R. Narayanaswamt for Respondents. 


The Court delivered the following 

Jupcment.—-The plaintiff sued for recovery of possession of a house and for 
an injunction restraining defendants 1 to 3 from interfering with her exclusive 
possession of the suit properties. She claimed that she was entitled to exclusive 
possession of the properties by virtue of certain provisions in a will left by her deceased 
husband. The defendants contended that under the terms of the will the plaintiff 
was not entitled to exclusive possession of the properties. ‘Thereupon the plaintiff 
sought leave in the lower Court to amend the plaint by adding a paragraph to 
this effect. After the death of the testator, the plaintiff spent more than Rs. 500 
towards his funeral expenses. There was an’ agreement among the plaintiff, the 
first defendant and the other co-sharers that the plaintiff should be entitled to exclu- 
sive possession of the house in order that she might recoup the amount she had 
spent towards the testator’s funeral expenses. The learned District Munsif refu- 
sed to grant permission to the plaintiff to amend the plaint. Therefore, she has 

urt. 


come to this 


+ Mr. Vaidyanatha Ayyar, the learned Advocate for the petitioner, argued strenu- 
ously that the defendants wd@uld not suffer any injustice if the amendment were 
allowed, and that this is a case in which any hardship, which the defendants might 
be supposed to suffer could be compensated by costs. He also read a number of 
cases in which leave to amend the plaint had been granted. The decisions on the 
subject are legion and nobody can possibly reconcile them all. Nevertheless the 
rule on the matter is clear and it is set out on page 601 in Mulla’s latest edition 
of the Civil Procedure Code. It runs as ‘follows :— 

“ Where a plaintiff bases his claim on a specific title he may not be allowed to amend the plaint 


so as to base it on a different title. But this is subject to rule 1 and when the title by which the plain- 
tiff claims remains unaltered, the plaint will not be allowed to be amended, if it completely alters 


the cause of action.” i 
It seems to me that this rule is applicable to the facts of this case. By an amend- 
‘ment of the plaint, the plaintiff wants to make out that her possession of the property 
is analogous to that of an usufructuary morigagee while her original case was 
that her possession was as legatee. The order passed by the lower Court is correct 
and this petition is dismissed «with costs. j 
K.C. mm Petition dismissed. 





* C.R.P. No. 1164 of 1953- 17th August, 1954. | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mar. Justice Krisunaswamy NAYUDU. 
Arumugha Thevar .. Appellani” 
i ‘e 
Navanna Pena Chella Thevar. -. Respondent. . 


Mortgage—Usufructuarp— Mortgages of suit properties le a of estoppel-—Whether available 
in the circumstances against such assertion—Trusts Act (II of 1882), section go. X 
The rule of estọppel generally claimed against a mortgagee from denying title in the mortgagor 
from whom he had taken possession cannot be available in the case of mortgagor who had not only 
no title on the date of the mortgage but had in addition admitted his want of title and tried to acquire 
the same from a third person in whom it had vested. , 
Passage in Bigelow’s “Law of Estoppel” page 376 cited in approval. 


Where the plaintiff and his father usfructuarily mortgaged suit items to defendant and when there 
was a suit filed for redemption, it was contended by defendant that he had taken an assignment of 
suit, lands from an estate of a Rajah to which the lands belonged and the plaintiff had consequently 
no title to claim recovery of the same by way of a suit for redemption. 


. Held : that because on th» date of the said mortgage the plaintiff had no possession, the property 
having already been purchased by the estate notwithstanding the plaintiff’s father having taken pattas. 
in his own name subsequently, the fact remained that the plaintiff by setting up title in a third persom 
on the strength of an alleged assignment in her favour by the estate, admitted his own want of title 
on the date of mortgage. Hence the rule of an l generally applicable to a mortgagor cannot 
hold good in view of such admission by the plainti as lf regarding vesting of title in a third person. 

Fasoda Bai v. Mangal Chand, (1940) 45 C.W.N. 470 at 474 applied. T 

_ Held also: that section go, Trusts Act, could not also be invoked by plaintiff since there was nothing 

to prove defenddnt’s utilising his position as a mortgagee for obtaining the assignment in his favour. 


Appeal against the decree of the Court of the Subordinate Judge of Sivaganga 


in Appeal Suit No. 7 of 1949 preferred against the decree of the Court of the Dis- 
trict Munsiff of Manamadura in Original Suit No. 269 of 1944. 


V. T. Rangaswami Ayyengar and K. Kalyanasundaram for Appellant. 

R. Gopalaswami Ayyangar and P. S. Raghavarama Sastri for Respondent. | . 

The Court delivered’ the following ; 

Jupement.—This ape arises in a suit for redemption in which the appellant 
was the plaintif. The plaintiff and his father usufructuarily mortgaged in favour 
of the defendant the two suit items of properties together with another item of pro- 
perty for securing a loan of Rs. 400 by a deed Exhibit A-1, dated rath October, 1934- 
There is no dispute as-regards the third item as it has been allowed to be redeemed. 
But in so far as the suit items are concerned the defence is that they belonged to the 
. Rajah of Ramnad from whom the defendant took an assignment and that conse- 


quently the plaintiff had no title to the properties té entitle him to claim recovery 
of the properties by. way of redemption. 


1 


The’suit items are situated in the Ramnad Samasthanam and originally belon- 
ged to the plaintiff’s father and in execution of a Rent decree the landholder him- 
self purchased the: property under two sale certificates, dated 5th December, 1933 
and 23rd January, 1934 Exhibits B-11 and B-12. Notwithstanding these purchases 
subsequently patta appears to have been issued in favour of the plaintiff’s father 
for faslis 1343 and 1345, Exhibits A-2 and A-3, dated 2oth June, 1934.and 28th June, 
1936 and the plaintiff’s father continued to pay the kist till 1937, Exhibit A-8 being the 
last kist receipt in favour of the plaintiff, dated 18th July, 1937. In August 1938, the 
plaintiff claimed the suit items as belonging to his sister Karuppayi stating that he 
held the same under a lease and preferred a criminal complaint against the defen- 
dant that he trespassed into the said items. His sister’s (Karuppayi’s) title is said 
to have arisen by assignment of the suit properties by the landholder on receipt 
of a nazarana from her. , The attitude the plaintiff took in those proceedings was 
that the title, to the properties vested in Mis sister and that he was a lessee and there- 
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fore entitled to be in possession, and that the defendant, though he was in possession. 
as a usulructuary mortgagee, was not entitled, to be in possession, in effect taking 
the position that he had no title to the property and that the title vested 
in his sisteı. There is evidence to show that Karuppayi made payment. 
of a nazar amount of Rs. 76-6-0, as per Exhibit B-4 the receipt granted by the estate 
dated ist June, 1938. Earlier, on 4th June, 1937, the plaintiff made an appli— 
cation for the grant’ of a patta offering to pay a sum of Rs. 76-6-0 as nagarana but 
_ expressed his inability later as can be seen from Exhibit B-6, dated 21st November, 
1937. Probably after the statement Exhibit B-6, his sister paid the nazarana and. 
claimed an assignment of the lands. The defendant also applied to the landholder 
for an assignment of the suit land and orders were passed on Wt December, 1938,. 
granting the assignment to the defendant if he paid a sum of Rs. 100 besides the 
ancars of Rs. 36-6-0 outstanding on the said date. The said amount having been 
paid an order was passed by the estate manager assigning the suit lands to the defen- 
dant (Vide Exhibit B-10, dated 16th November, 1939). Exhibits B-13 and B-14 
dated 24th June, 1940 and 25th June, 1945, respectively are the pattas issued by 
the estate in favour of the defendant. As regards payment of kist, there is one pay-- 
ment of kist made by Karuppayi on roth July, 1938, Exhibit A-g and after the issue 
of the pattas kist was invariably paid by the defendant. 


The main contention of the appellant is that the defendant having taken pos- 
session of the property as usufructuary mortgagee from the plaintiff and his father 
is estopped from denying the title of the mortgagors that the defendant’ having 
obtained possession on the assumption that the mortgagors had title it would not be 
open to him to resist delivery of possession and that any right which he claims he 
could establish only after surrendering possession. Reliance is therefore placed. 
on the rule of estoppel that the mortgagee cannot deny the title of his mortgagor 
having obtained the property from the mortgagor. It is well established that no- 
Court will suffer a mortgagor to set up the title of a third person against his mort- 
gagee ; nor can the mortgagee deny the title of his mortgagor. The mortgagee 
having obtained possession of the property from the mortgagor cannot plead that 
the mortgagor had no title to the property. 


But the position in the present case is that the plaintiff and his father as mort- 
gagors had no title on the date of the mortgage, the property having already been 
purchased by the estate. Notwithstanding that the plaintiff’s father was in posses- 
sion and subsequently pattas were granted to him Exhibits A-2 and A-3, it might 
be contended that the plaintiff’s father has a possessory title and the defendant having, 
obtained the mortgage on the strength of such title cannot resist the plaintiff’s 
claim to take possession as the representative of the mortgagor. But the events 
that have happened subseque§tly do not warrant the application of the doctrine 
of estoppel in the present case. The plaintiff by setting up title in his sister on the 
strength of an alleged assignment by the estate in her favour denied title in himself 
admitting title to a third party. Not only did his consent imply an absence of 
title in himself, but he applied to the estate for assignment of the lands on payment 
of a nazarana along with the defendant. The estate eventually granted the land 
to the defendant. The principle of estoppel cannot therefore be invoked, the plain- 
tiff himself having admitted that he had no title and title as such vested in a third 
party and passed on to the defendant by the date of the suit for redemption. Nei- 
ther party therefore had any title, but the title was in a third person, but the defen- 
dant acquired title after the mortgage from the third person in the present case: 
In Jasoda Bai v. Mangal Chand}, 470 it was observed that: 

“ Though a mortgagee cannot dispute the mortgagor’s title to the mortgaged property, yet if a 
person on whose behalf, among others, the mortgage deed was signed tries to get out of the mortgage 
on the plea that he was not a mortgagor and the mortgagee accepts the position, the latter is not 
prevented thereafter from disputing such person’s title, nor can such person turn round and assert. 
for a different purpose that he is a fnortgagor.” , 

Sen nnn ee eee ee LL — 
I. (1940) 45 C.W.N. 470. 
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At page 474 it was ‘observed as follows : 


“It is a well-recognised doctrine that neither the mortgagor nor the mortgagee can deny the title 
-of the other at the time of the mortgage. They can only show that the title had ceased after the 
mortgage. This doctrine of estoppel has for its basis the relationship of mortgagor and mortgagee 
and is based on the principle that one who derives a benefit from the other cannot deny the other’s 
title. The mortgagor having obtained money from the mortgagee on the representation that he has 
the title which he conveys to the mortgagee by way of security cannot turn round and say that he 
had no title in opposition to a claim founded on the mortgage, and thereby defeat the mortgagée’s 
Tights. The mortgagee having obtained a transfer of an interest in th: property from the mortgagor 
cannot also turn round and say that his mortgagor had no title.” 


Not only the mortgagor had no title on the date of the mortgage ; but the plain- 
tiff took up the postion that he had no title and that title was with a third person 
and that position was accepted by both the parties, who applied tq the person 
having title for grant of the land. 


In B:gelow’s “‘ Law of Estoppel ” it is observed at page 376 as follows :— 


“í Between the grantor and the grantee the recitals of the deed will doubtless be conclusive evi- 
dence in a proper case ; but the instrument will not for all purposes prevent the grantee from asser- 
ting a paramount title which he has acquired from a third person. And this being the case between 
grantor and grantee, it follows that the grantee may assert a title which he has acquired paramount 
to that of such grantor in a contest with one who claims under the same grantor and it is not broadly 
true to say, as is sometimes said, that when two persons trace title to the same grantor each is estop- 
ped against the other.” 


~ 


It will therefore be seen that the present is not a case where the plaintiff can 
rely on the rule of estoppel as not only he had no title on the date of the mortgage, 
‘but he admitted that he had no title and tried to acquire the same from a third 
person in whom the title vested. Tha view taken by the learned Subordinate 
„Judge that the defendant is not prevented by the rule of estoppel from setting up 
his title obtained by assignment from the Ramnad Samasthanam is correct. 


The contention raised under section go of the Trusts Act cannot also avail 
the plaintiff since there is nothing to show that the defendant utilised his position 
as mortgagee for obtaining the assignment. Reliance is placed on his evidence 
when he says that he applied for the lands stating that he got othi of the lands from 
the plaintiff. This is not sufficient to establish that the grant of the land by the 
‘landholder to the defendant was by virtue of his having been in possession as othidar. 
There were applications from Karuppayi, from the plaintiff and from the defen- 
«dant. The defendant apparently paid the largest amount as nazarana and secured 
an ass'gnment in preference to others merely for the reason that the amount which 
-he paid was more than the others. There is no indication in the order granting 
.the assignment that he was preferred for the reason that he was the othidar. 


In the result the appeal is dismissed with costs. No leave. 
K.C. se f Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT !-—-Mr. Justice MAck. 


‘Samikannu Chettiar .. Petitioner? 
v, : s 
Arumugham Thomban : .. Respondent. 


Civil Procedure Cods (V of 1908), section 21-—Execution Court—Objection for the first time as to want of 
jurisdiction in the Court passing the decres—Whether can be raised. 


It is not ope. to an execution Court to allow an objection on the ground of want of jurisdiction 
in the Court which passed the decree, if at the time when the suit was heard and decree passed no 
auch objection had been raised. 


i PE of Ettiyapuram v. Chidambaram Chetty, (1920) 39 M.L. J. 203 : LL.R. 43 Mad. 675 (F.B.) 
ollowed. 


The provisions of section 21, Civil Procedyre Code wil? clearly apply te a case like this and 
prevent anv such objection being raised in the execution stage. r 
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Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsif of Vridhachalam, 
dated 17th April, 1951 and made in E.P. No. 27 of 1951 in P.C. No. 59 of 1949 on 
the file of the Court of the Vellayankuppam Panchayat. 


K, R. Rama Ayyar and S. V. Venugopalachari for Petitioner. 
* Respondent not represented. 


The Court delivered the following ` 


JopGmMentT.—The District Munsif in execution wrongly upheld the contention 
of the judgment-debtor that the decree sought to be executed against him was a 
nullity as he was not a permanent resident in the jurisdiction of the Pan- 
‘chayat Court of Vellayankuppam, which passed it. He took no objection 

‘ to jurisdiction at the time the suit was heard and in fact submitted to it. No appear- 
ance has been made on his behalf on this petition perhaps for the obvious reason 
that there is really no answer to this revision petition. ‘This is a case clearly covered 
by section 21 of the Civil Procedure Code according to which 

“no objection as to the place of suing shall be allowed by any appellate or revision'al Court 
unless such objection was taken in the Court of first instance at the earliest possible opportunity 
-and unless there has been a consequent failure of justice.” 

A fortiori it follows that it is not open to an execuion Court to allow any such 
objection. In!Zamindar of Ettayapuram v. Chidambaram Chetty, a Full Bench of this 
Court clearly held that the provisions of section 21, Civil Procedure Code, apply 
to objections regarding want of territorial jurisdiction and that such an objection, . 
not taken as provided by the section, must be considered cured for all purposes, 
and cannot be allowed in execution proceedings. 

The petition is allowed with costs and execution will proceed in the District 
Munsif’s Court. 


K.C. EEA Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. + 


Present :-—Mr. P. V. RaJAMANNAR, Chief Justice AND Mr, Justice Raja- 
GOPALA AYYANGAR. 


A.P.S. Karuppaiah Nadar 
v 


The Special Deputy Collector for Land Acquisition, 
Virudhunagar, Ramanathapuram District and another .. Respondents. 
Land Acquisition Act (I of 1894), section 25 (2)—Applicabilityp—Irregularity in service of notice under 
section 9 (3)—Receipt of notice by servant—Claimant appearing before Acquisition Officer Weer af j irregu- 
.laritp—Fatlure to make claim as to argount of compensation before the Officer—If bar to claim before the-Couri for 
enhancement of compensation. 


If the notice under section 9 (3) of the Land Acquisition Act though served on a person not speci- 
fied in section 45 actually reaches the claimant and in response to such a notice he appears before the 
officer, the irregularity in’the manner of service is completely waived. It cannot be the law that when 
the claimant appears in response to such a notice, the officer has to send him back and serve another 
notice on him conforming to section 45. Where the claimant in such æ case did not make any 
claim as to the amount of compensation Qefore the Land Acquisition Officer he is precluded from 
penne enhanced compensation before the Subordinate Judge as the terms of section 25 (2) are 
attracted. 


; a en gl Meee of erie Eire gees Venkatarama Aiyar v. Collector of — 

anjore, (1990) Lint. 5 . O21 an arapras ; Ky PE 3 

franc) LER. 57 Cal. Ba. ante euisicd, ve +e Secretary of Stale for India in Council, 
Appeal against the decree of the Court of the Subordinate Judge of Ramanatha- 

puram at Mathurai, dated 8th February, 1950 and made in O.P.No. 67 of 1948. 
M. Natesan for Appellant. 


The Government Pleader (C.A. Vaidialingam) and V. Srigivasan for Respondents. 
nn tO tt A it tne 


1, (1920) 39 M.L.J. 203 : LL.R. 43 Mad. 675 (F.B.). i 
* Appeals Nos. 185 and 211 of 1951. 7th December, 1954. 
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The Judgment of the Court was delivered by 
RaJAGOPALA AYYANGAR, J.—These are appeals filed by a claimant from the 
_ judgment of the Subordinate Judge of Ramanathapuram at Mathurai with reference 
to certain land acquisition proceedings and the point raised for consideration is 
whether the appellant was precluded from claiming enhanced compensation before 
the learned Subordinate Judge by reason of the absence of any claim made before 
the Land’ Acquisition Officer. 2 

Appeal No. 185 of 1951 has been filed against a reference under section 18 of 
the Land Acquisition Act which was numbered as O.P. No. 67 of 1948 on the file of 
the Subordinate Judge of Ramanathapuram at Mathburai and Appeal No. 211 of 
1951 is directed against the order in O.P. No. 66 of 1948. In O.P. No. 67 of 1948 the 
appellant was awarded by the Land Acquisition Officer Rs. 1604-7-3 in respect of cer- 
tain lands acquired while in O.P.No. 66 of 1948 the amount awarded was Rs. 51-12-3.- 
These figures were based upon the valuation of the lands at Rs. 24 per cent. The 
claimant-appellant made an application for reference claiming at the rate of Rs. 500 
percent. The learned Subordinate Judge has rejected the claim for enhanced com- 
pensation by the appellant in these two Original Petitions on the ground that he had 
not made any claim for any particular sum when he appeared before the Land 
Acquisition Officer in response to a notice under section 9 (3) of the Act. In conse- 
quence of this failure on his part, the provision in section 25 (2) of the Land Acqui-- 
sition Act was held to be attracted to the appellant’s case and his claim for enhanced 
compensation was rejected. Hence these appeals. 


The facts necessary to appreciate the points raised on behalf of the appellant 
are shortly these: There was a notification under section-4 of the Act in respect 
of the lands sought to be acquired. The appellant appeared before the Land Acqui- 
sition Officer under section 5 (A) of the Act and filed a statement on 28th February, 
-1948, objecting to the ie arte on the ground that these lands need not be acquired 
as they were required for the purpose of a school. Subsequently a notice under 
section 9 (1) was published aa an individual notice under section 9 (3) of the Act 
was addtessed to the appellant and was'received by his servant one Kasirajan. In 
reponse to this notice, the appellant appeared before the Land Acquisition Officer 
on 14th June, 1948 and promised the officer to produce some documents within a 
few days. Subsequently however he never turned up. It is now common ground 
that he did not make any oral claim regarding the quantum of the compensation 
payable for the acquisition on the date when he appeared before the Officer. Records 
in this case show that the documents which the appellant promised to produce, 
had reference to a dispute as to title to the property being acquired, between the 
appellant and another. This was all the part that the appellant took before the 
award. The Officer made an award on 7th July, 1948 and the same was served 
upon the appellant, whereupon within’ the time imit by section 18 of the Land 
Acquisition Act the appellant desired a reference to be made to the Court regarding 
the quantum of compensation payable to him which he claimed on the basis of the 


figure already mentioned. i 
In the statement of claim requiring a reference, the appellant stated in para- 


graph 10 l 

“The applicant has referred to the'value in his objections to the Special Deputy Collector 
and no opportunity was afforded to him to produce evidence regarding market value and compen- 
sation.” 
It would be seen that, the appellant had made a definite and positive 
assertion that he had filed before the Officer a claim ‘to compensation based 
upon a particular value and there was a complaint that he was not given 
the opportunity by the Officer to prove his case. When the matter came 
up before the Court, counsel on behalf -of the Government denied the 
appellant’s allegation regarding his having filed any statement of claim before the 
‘Officer. The files ofthe Acquisition Officer as well as his notes paper were 
examined and it was found that there was no trace of any such claim having been 
filed. NotWithstanding this, the appellant in his evidence in the case repeated 
his assertion that he had filed such a statement and went on to add that he had also 
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a copy of this statement with him. In the circumstances, it is not surprising that 
he was unable to produce the copy which he admitted was in his possession. On 
these facts, the learned Subordinate Judge held (1) that there had been proper service 
of notice under section 9 (3) of the Act by its being delivered to Kasirajan and (2) 
that the appellant had omitted without proper excuse to make a claim before the 
Itand Acquisition Officer and was consequently debarred under section 25 (2) of 
the Act from claiming enhanced compensation on the reference. On’ these conclu- 
sions O.P. Nos. 66 and 67 were dismissed. 


Before us Mr. Natesan, learned counsel for the appellant, raised both the above 
points. His first objection was that on a proper construction of section 45 of the 
Act, the service of the notice on a servant, who is not a member of the claimants’ 
family, is not proper service and the second, that if notice under section 9 (3) of the 
Act were not properly served, the appearance of the claimant before the Acquisition 
Officer would not amount to a waiver of the irregularity and that section 25 (2) con- 
templated the existence of a valid notice to the claimant before it could be invoked. 


In the view we are taking of the second contention of learned counsel, it is un- 
necessary for usto finally E the servicein the present case on the servant 
was a sufficient compliance with section 45. We will therefore proceed upon the 
assumption that the service of the notice was irregular but in response to this irregu- 
lar notice the appellant did appear before the Officer. Itis stated that the claimant 
was not aware of the irregularity and that consequently we cannot draw any pre- 
sumption against him of an acquiescence in or waiver of, this irregularity. Follow- 
ing on this, two contentions were raised by learned counsel: ‘The first was that 
there was a duty cast upon the Acquisition Officer to inform the claimant that he 
should make a claim for a particular amount of compensation and that in the absence 
of any notice or warning, the provisions of section 25 (2) would not be attracted.. 
It is conceded that there is no provision in the Land Acquisition Act directing this. 
to be done and in the absence of any such provision it would be adding to the terms 
of the statute to import such a duty. Learned counsel relied for this purpose on 
the decision of a Bench of this Court in Subramanta Chetitar v. The State of Madras’. 
Having carefully examined it, we find that 1t does not support any such proposition. 
The facts of that case were that at the time when the appellant apeared before the 
Acquisition Officer in response to a notice under section 9 (3) of the Act, he was. 
still objecting to the acquisition itself and was under the impression.that he had to 
formulate his claim only after his objection to the acquisition were disposed of. 
Acting on this-belief, the claimant did not make any claim specifying the amount 
of compensation for the property acquired. The learned Judges held that the clai- 
mant had a just cause for omitting to make the claim within the meaning of section 
25 (2) of the Act and that the Court could, on a consideration of the circumstances, 
permit a claim for enhanced compensation to be made at the stage of the reference. 
The facts of the present case do not raise any such mistake or misapprehension on 
the part of the appellant who has positively asserted that he did make a claim for 
compensation though his statement was found to be false. The next set of cases 
relied on are those reported in Venkatarama Ayyar v. The Collector of Tanjore®, and. 
Zaraprasad Chaliha v. The Secretary of State for India in Council’. In both these, the 
notice served under section 9 (3) of the Act did not conform to the requirements. 
of the statute which prescribes a minimum of 15 days between the date of the receipt 
of the notice and the enquiry. In both these the learned Judges held that when in 
response to such a notice, a claimant appears but has not made any claim, the provi- 
sions of 25 (2) are not attracted. We do not see how these cases afford any assistance 
to the appellant. In the first place there is a marked distinction between the irregu- 
larity in the manner of service of notice and a non-compliance with the terms of 
the enactment in regard to the duration of the notice. In the former cases if the 
notice though served on a person not specified in section 45 actually reaches the 
claimant and in response to such anotice he appears before the officer, we 
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are of the opinion that the irregularity in the manner of service is completely 
waived. It cannot be the law that when the claimant appears in response 
to such a notice, the officer has to send him back and serve another notice on him 
conforming to section 45. The latter type of cases where the minimum duration 
of notice fixed by the statute is not complied with, stand on an entirely different 
footing. The statute intends this duration for the purpose of the objector gathering 
sufficient materials and acquainting himself with what he has to do when he appears 
in response to the notice. If in such a case an irregularity occurs, it would be for 
the Government to prove that notwithstanding the non-compliance with the sta- 
tute, the claimant is not prejudiced. Unless therefore they are able to establish 
that the claimant was informed of the steps he has to take and the statements he 
has to file to assert his rights, the infirmity arising out of the defect continues to 
afford protection to the claimant. These circumstances however can never apply 
to cases of defective service as distinguished from defective notice. We are therefore 
clearly of the opinion that the decisions ‘do not afford any support for the contention 
so strenuously urged by learned counsel for the appellant. 


We are further prepared to hold that in the present case where the appellant 
himself asserts that at the enquiry he did make a claim for compensation at a parti- 
cular figure, there is sufficient proof of the claimant’s knowledge of the steps he has 
to take to enable him to claim enhanced compensation. 


The fact that this statement has turned out subsequently to be false has no 
‘bearing on the question of the appellant’s knowledge of the procedure. We are, 
therefore, of the opinion that the terms of section 25 (2) are attracted to the present 
case and that the claimant has either refused or omitted to make a claim without 
„sufficient cause as provided in section 25 (2) of the Act. 


In the result, we concur with the conclusion reached by the learned Subordinate 
Judge. These appeals fail and are dismissed with costs. , 


K.S, —— Appeals” dismissed. 
” IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :——MR. JUSTICE KRISHNASWAMI NAYUDU. 
“The Union of India represented by the Income-tax Office, Naga-'` 
pattinam, for itself and on behalf of all the Creditors of 
M. KanaRarathnam and Brothers by its Parmers M. Kanaka- 
“rathnam and Ramalingam .. Peittioners* 


U. 


“The Firm of M. Kanakarathnam and Brothers by its 
Partners : (1) Kanakarathnam Pillai, (2) M. Rama- 
lingam Pillai, (3) Kandaiya Pillai. -. Respondents. 


Income-tax Act (XI of 1922), sections (1) and g (d)—Assessee’s fraudulent sale of properties—Sutt 
. by Income-tax Department under section 53, Transfer of Property Act (IV of 1882) for recovery of duss—Docu- 
ments confidential by nature produced in eordence-——No bar to production and use as evidence—Suit not forergn to 
_ proceedings unde the Act. 

For purposes connected with assesment made under the Income-tax Act or for the recovery 
.thereof, it is always open to the Income-tax Department to use particulars contained in documents 
or records or parts of records or proceedings ; the confidential nature of the documents cannot be 
‚used against the Department to bar their being produced in evidence. 


Where in proceedings taken by the Income-tax Department, an asseasee, who in fraud of the assess- 
ment dues alienated his properties by sale to a third person and thereby tried to defeat the Income-tax 
Department from recovering their dues, some of the documents which were within the knowledge 
of the parties were produced by the Department by way of establishing their rights to proceed against 
properties so alienated by the aasessee. 

Held: the Income-tax Department was entitled to use the documents, since they had been 

« deprived of assets of the asgessee against which they had a right to proceed by processes provided 
in the Act or otherwise. "Saction 54 (1) of the Act would not be a bar to the reception of the docu- 
ments in Court as evidence in the suit filed to recover the dues. è 


(2) Despite the suit filed having been under section 53 of the Transfer of Property Act, it could 
not be suggested it was entirely foreign to a proceeding already taken under the Income-tax Act. The 
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suit had to be deemed as one arising out of or a proceeding under the Actin the sense that it did 

not pertain to any proceeding or which could not ordinarily be expected to arise out of a proceeding 

under the Act. Section 54 (3) (d) of the Act cannot be confined to a proceeding arising directly out 
of the Act but can be understood to refer to any suit or proceeding or any other matter pertaining to a 
proceeding under the Act. 


Joslowitez v. Burstein, L.R. (1948) 1 K.B. 408, distinguished. 


o Petition under section 115 of Act V of 1908 praying that the, High Court 
will be pleased to revise the order of the District Court of East Tanjore at 
Nagapattinam, dated roth October, 1953 and made in O.S. No. 82 of 1951. 


C. S. Rama Rao Saheb for Petitioners. | i 
M. Subbaroya Ayyar, V. Sethuraman, S. Padmanabhan, K. R. Raman and 
T. Stinivasamurthi for Respondents. 


The Court delivered the following ; 

Jupcment.—This revision petition raises a question of the applicability of sec- 
tion 54 of the Indian Income-tax Act. The petitioner is the Union of India repre- 
sented by the Income-tax Officer, Nagapattinam, who instituted the suit O.S. No. 
82 of 1951 on behalf of the general body of creditors of defendants 1 and 2 for a 
declarationthat the sale deed, dated gth May, 1947, executed by defendants 1 and 2 
in fayour of defendant 3 the father-in-law of defendant 1, of the suit properties is 
null and void and not binding on the plaintiff as being sham or in fraud of creditors 
and made with an intention to defeat or delay the creditors of defendants 1 and 2. 
Defendants 1 and 2 were brothers and were carrying on business in partnership. 
For the financial year 1942-43 defendants 1 and 2 as partners were assessed to income- 
tax, super-tax, etc., in the sum of Rs. 36,833-5-0., The assessment was completed 
by March, 1947 and a notice of demand was served on them on 1st April, 1947, 
calling upon them to pay the tax in two instalments. The assessees appealed 
to the Appellate Assistant Commissioner of Income-tax and pending the appeal 
they applied o the Income-tax Officer by a letter, dated 25th April, 1947, for time. 
This application was rejected and the assessees applied to the Inspecting Assistant 
Cemmissioner for a similar relief. The Inspecting Assistant Commissioner 
passed an order that if the assessee paid a sum of Rs. 10,000 forthwith and gives 
an undertaking not to create any charge over or alienate their properties in British 
India until the income-tax dues were paid, time would be granted till the disposal 
of the appeal. Further time was asked for complying with the condition as to 
payment and on 15th May, 1947, the first defendant applied for extension of time 
to pay the amounts and undertaking that himself and the other partner will not 
create any charge over or alienate the properties. An undertaking signed by defen- 
dants 1 and 2 was filed before the Inspecting Assistant Commissioner. The asses- 
sees paid only a sum of Rs. 5,000 and failed to pay the balance. In the meanwhile 
on gth May, 1947, they brovght into existence the sale deed in question in favour 
of defendant 3. The plaintiff’s case is that the suit properties formed the, bulk of 
the properties belonging to the assessees and except for a few small items they have 
practically alienated their entire estate with a view to defeat and delay the creditors 
including the Government. When the suit was taken up for trial and when the 
plaintiff intended to use as evidence certain documents on its side, objection was 
taken as to their admissibility in evidence, the objection being founded on section 
54 of the Indian Income-tax Act. 


The documents which the plaintiff sought to use in support of his case are 
demand notices for the tax due for 1942-43, applications by the first defendant or 
his authorised agent for time for payment of the tax for 1942-43, the.communica- 
tion by the first defendant to the income-tax authority promising to file an under- — 
taking and asking for time, the undertaking itself filed by defendants 1 and 2, the 
letter of the first defendant asking for still further time and the appeal petition 
filed by the first defendant against the order of assessment. The contention is 
that these documents formed part of the record of the assessment proceedings which 
under section 54. of the Income-tax Act should be treated as confidential and there- 
fore could not be produced in evidence in the suit. Section 54 (1) says :— 


~ 
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“ AJl particulars contained in any statement made, return furnished or accounts or documents 
produced under the provisions of this Act, or in any evidence given, or affidavit or deposition made, 
in the course of any proceedings under this Act other than proceedings under this Chapter, or in any 
record of any assessment proceeding, or any proceeding relating to the recovery of demand, prepared 
for the purposes of this Act, shall be treated as confidential, and notwithstanding anything contained 
in the Indian Evidence Act, 1872, no Court shall save as provided in this Act, be entitled. to require 
any public servant to produce before it any such return, accounts, documents or record or any part 
of any such record, or to give evidence before it in respect thereof.” 


Under clause (2) . 
“ Ifa public servant discloses any particulars contained in any such statement, return, accounts, 
documents, evidence, affidavit, deposition or record, he is liable to be punished with imprisonmen 
which may extend to six months, and shall also be liable to fine.” ‘ 
Clause (3) provides for exemption under certain conditions, where the confiden- 
tial nature of the document cannot be insisted upon. One such condition provi- 
ded under clause (3) (d) is as regards the furnishing of any such particulars to a civil 
Court in any suit to which the Government is a party, which relates to any matter 
arising out of any proceeding under the Act. 


Mr. Rama Rao Saheb contends that the confidential nature of the documents 
is with reference to their being disclosed to third parties but as between the assessee 
and the income-tax department there is no question of any secrecy arising out of 
this section. Undoubtedly whatever evidence is given or statement made is already 
in the possession of the income-tax authorities, that is, those are particularsswhich 
are known to the assessee and which have been placed before the income-tax autho- 
rities and ordinarily knowledge of such particulars could be confined only to the 
two parties, namely, the income-tax department and the assessee, and what is 
prohibited and also penalised under section 54 is: the production by any public 
servant of any such return, accounts, documents or record or any part of 
any such record, and no public servant can be compelled to give evidence 
before any Court in respect of such matters. So far as the effect of section 54 (1) 
is concerned, a Full Bench of this Court has considered in Rama Rao v. Venkata 
Ramayya. In that case the question was whether a profit and loss statement and 
a statement showing the details of net income, filed by an assessee in support of his 
return of income furnished under section 22 of the Indian Income-tax Act, are public 
documents with reference to section 74 of the Evidence Act, of which certified copies 
would be admissible under section 65 (e) of the Evidence Act. That decision over- 
ruled the contrary view taken in Mythili v. Fanaki®, that these are not public docu- 
ments. In the course of the judgment the learned Chief Justice observed that while 
section 54 prohibits the disclosure, except on specified occasions, of matters connec- 
ted with an assessment to income-tax and prohibits a Court from requiring a public 
servant to produce the documents mentioned in the section or to give evidence in 
respect of them it does not follow that the Court may not admit in evidence a docu- 
ment which falls within section 54 (1). Then the qgestion whether the documents 
in question in that case were public documents was considered. In Suraj Narain 
v. Fhabbu Lall®, it was held that all that section 54 of the Indian Income-tax Act 
provides for is, that the documents specified shall be treated as confidential and that 
no Court shall require a public servant to produce them. The language of the 
section cannot be stretched to mean that an assessee cannot himselt disclose the 
contents of the documents referred to therein. So in so far as the assessee who was 
a party to the proceedings is concerned he cannot be prevented from disclosing 
the documents if he requires their use in any civil Court since the provision for its 
secrecy in section 54 is for his benefit and interest and it is open to him to waive 
that right. The view taken in the above case was based on the principle that the 
assessee has always the option to waive his right to insist upon its being kept confi- 
dential. If section 54 (1) only prohibits their disclosure to third parties any dis- 
closure by production of the record in a proceeding between the income-tax autho- 
rities and the assessee would only amount to disclosing to the party who has already 
knowledge of the contents of the records and of the proceeding and the income-tax 
authorities cannot therefore be prevented form making use of them if they required 
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the same for the purpose of further implementing the provisions of the Indian Income- 
tax Act. 


The present is a case where the assessees have failed to pay the tax due and the 
income-t4x authorities have taken steps under the Act for recovery of the amount. 
The assessees obtained time and an order for payment in instalments and before the 
expiry of the time granted the assessees sold the properties against which the income- 
tax authorities have a right to proceed for collection of their dues. Since the depart- 
ment has been deprived of the assets of the assessee against which they have got 
a right to proceed by processes provided in the Act or otherwise, their use of these 
documents in pursuance of the right to recover the tax could not be said to relate 
to something which is not connected with the enforcement of their order of assessment 
made under the Act. For the purposes connected with the assessment or for the 
recovery thereof, it is always open to the income-tax department to use the parti- 
culars contained in such documents or record or part of the record ‘or proceedings, 
and the confidential nature of the document therefore cannot be used against them. 
In seeking to pursue their remedies and for implementing the same by apprgpriate 
proceedings as in the present case they had necessarily to institute the suit for virtu- 
ally recovering the properties against which they have got a right to proceed. In 
that view I consider that section 54 (1) would not be a bar to the reception of these 
documents in Court as evidence in this case. The learned District Judge while 
observing that the prohibition in the section is made for the protection or benefit 
of the assessee and it is open to the assessee to waive that protection, ‘howeyer did 
not think that either the income-tax authority can be permitted to produce and use 
the original document since a third party, who somehow manages to get a certified 
copy of a document, can be allowed to use that document against the assessee. 
I am unable to understand this observation of the learned Judge as to a third party 

\ managing to get a certified copy of a document. A certified copy cannot be grant- 
ed by a Court unless it be to the parties or to those who are interested in the pro- 
ceedings. Since the suit is between the Government. and the assessee, no other 
person can be held to be entitled to a certified copy of any document filed in the 
suit excepting the parties or those who may in the opinion of the Court be considered 
to be persons interested in the suit. There is therefore no question of a third party 
getting a certified copy of a document and the confidential nature of the documents 
cannot therefore be violated ‘by their being filed in a proceeding between the 
Government and the assessee. 


Another argument advanced by Mr. Rama Rao Saheb based on section 54 (3) (d) 

„is that the present suit Is a matter arising out of a proceeding under this Act. This 
is not a suit which could be held to arise under this Act. But the question is whether 
-4, this could be said to be a suit which arose out of a proceeding under this Act. The 
suit being one under section §3 of the Transfer of Property Act, prima facie is not a 
proceeding which is provided for in the Income-tax Act. But at the same time 
it cannot be suggested that the suit is entirely foreign to a proceeding already taken 
under the Act. The suit has been instituted by reason of the assessees failing to 
comply with the notice of demand and further failing to keep up the undertaking 
given by them not to alienate the properties which they impliedly agreed to make 
available for the recovery of the income-tax dues. It cannot therefore be said that 
the suit is not a matter arising out of a proceeding under the Act in the sense that 
it does not pertain to any proceeding or which could not ordinarily be expected to, 
in the natural course of events, arise out of a proceeding taken under the Act. In 
my view section 54 (3) (d) cannot be sonaned to a proceeding arising directly out 
of the Act but can be undertsood to refer to any suit or proceeding or any other 
matter which may pertain to a proceeding under the Act or in the natural course 
of events follow a proceeding taken under the Act, though not directly provided 
under the Act. Mr. Subbaraya Aiyar for the assessees referred to a decision in 
Joslowtiz v. Burstein! and sought to seek support from the construction of a similar 
language in the Increase of Rent and Mortgage Interest (Restrictions) Act for his 
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the Act, it could not be held to come within the scope of a matter arising out of a 
proceeding under the Act. In that case under a tenancy agreement the defendant 
who became the tenant of a dwelling house belonging to the plaintiff agreed 
not to assign, sub-let or part with possession of the demised premises without 
the consent in writing of the landlord. There was a proviso for re-entry on 
breach by the tenant of any of his obligations; The tenant sub-let part of 
the demised premises to one sub-tenant and the remainder ‘to another sub- 
tenant, in each case without the written consent of the landlord. The landlord 
after serving upon the tenant a notice under the Law of Property Act, 1925, 
requiring the tenant to remedy the breach, brought the action in the Hig 
Court claiming possession of the demised premises and recovered judgment. 
The point was then taken for the defendant that this action was a claim or 
other proceeding arising out of the Rent Restriction Acts and that under section 
17 (2) of the ‘Act of 1920 the plaintiff was not entitled to recover any costs as 
she might have brought the action in the County Court instead of the 
“ High Court. While holding that the action was not a claim or other proceeding 
arising out of the Rent Restriction Acts and there was no defence based on those 
Acts, the learned Judge observed that it was a perfectly simple case of a common law 
action to recover possession of premises and mesne profits at the rent reserved by the 
original tenancy agreement and the suit was not one in which any one wanted to take 
advantage of or claimed benefit derived from the Rent Restriction Act; and the sta-- 
tute was not pleaded and there was no suggestion that there was any right in the 
defendant to be protected by the statute a had suggested that the statute 
has anything at all to do with the case. The facts of the present case are entirely 
different. The Act has everything to do with the present suit. Bur for the Act 
the plaintiff has no locus standi to institute the suit. ‘This is a suit which has intimate 
connection with the proceedings which had already been taken under the ‘Act. 
If the contention of the assessees has to be accepted the result would be that the 
plaintiff would be deprived of establishing the case, the main evidence in support 
of his plaint being the record of the proceedings before and after the assessment. 
In short, the attempt is to deprive the plaintiff from placing before the Court the 
evidence in support of its case. I am of'opinion that the documents which the 
plaintiff sought to file are not affected by section 54 of the Act in so far as their 
disclosure in the present suit is concerned. 


This revision is allowed with costs. Advocate’s fee Rs. 100. 

K.C. — Reoiston allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ; 

PRESENT :—Mnr. P.V. RAJAMANNAR, Chief Justice AND Mr. Justice RAJAGOPALA: L 


AYYANGAR. í | 

R. Govinda Naicker - .. Appellant* 
U. 

National Paper Company, by its Partner Jaya Narayana Daga .. Respondent. 


, Madras Indebted Agriculturists one Relief) Act (V of 1954), section 3—‘* Application for the 
execution of a decree’? —Scope of— could be stayed. | 

Whether a particular application is or is not an application for the execution of a decree within | 
the meaning of section 3 of the Madras Act V of 1954 must be decided on the plain meaning to'be 
attached to the words “ application for the execution of a decree.” No assistance can be derived 
from decisions on questions such as whether a particular proceeding is or is not a proceeding which 
falls within section 47 of the Code of Civil Procedure for puree of appeal or whether a particular 
application is an execution application for the purpose of determining the Article of the Limitation 
Act applicable to such an application. 

‘So far as the decree for payment of money is concerned there can be no application for the execu- 
tion of such a decree after a sale had been held in execution of such a decree and such a sale had been 
confirmed duly and after a sale certificate had been issued to the purchaser, be it the decree-holder 
himself or a stranger The decree-holder purchaser may have his remedies to obtain possession in 
pursuance of the sale certificate issued to him, But in doing so he is not seeking to execute the decree. 
In one sense an application under Order 21, rule 95 of the Code of Civil Procedure may be described. 
as an execution petition. But that would not make the application one for the execution of a decree. 
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An application by a decree-holder purchaser under Order 21, rule 95, for delivery of possession 
of the property purchased in execution is not an application for the execution of a decree within the 
meaning of section 3 of the Madras Act V of 1954. 

ga) Wise under clause 15 of the Letters Patent against the order of the High 
Court, dated 13th September, 1954 and made ix A.A.O.No. 363 of 1954, preferred 
to the High Court against the order ofthe Court of the Subordinate Judge of 
Chingleput, dated 19th July, 1954 and made in E.A. No. g1 of 1954, in C.S. No. 448 
of 1948 on the file of the High Court, Madras. 


B. C. Seshachala Atyar and F. Nagarajan for Appellant. 
D. Ramaswami Ayyangar and K. Krishnuswami for Respondent. 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—Thisis an appeal under clause 15 0f the Letters Patent against 
the judgment of Rajagopalan, J., dismissing a Civil Miscellaneous Appeal preferred 
by the Appellant before us against the order of the Subordinate Judge of Chingleput 
_ ‘on an application made by him under the provisions of the Madras Indebted Agri- 

culturists Temporary Relief Act (V of 1954), for stay. The respondent had 
obtained a decree against the appellant in a suit on the file cf this Court, for the reco- 
very of the amount due under a promissory note. In execution of this money 
decree, the respondent attached and brought to sale a house alleged to belong to 
the appellant situated in Tambaram, and at the Court sale the respondent himself 
purchased it on 5th July, r950. The sale was duly confirmed, and a sale certificate 
was issued to the decree-holder auction-purchaser. The wife of the appellant 
intervened with a claim which was rejected. She thereupon filed a suit to set aside 
the adverse order, and it is represented to us that that suit has also since been dis- 
missed and an appeal is pending. The decree-holder who had purchased the pro- 
perty filed an application under Order 21, rule 95 of the Code of Civil Procedure 
(E.A.No. 343 of 1951) for delivery of possession of the house which he had purchased. 
It is to stay this application that the appellant made the application under Madras 
Act V of 1954. The learned Subordinate Judge dismissed the application. The 
appellant filed the Civil Miscellanous Appeal against the order of dismissal, and it 
was dismissed by Rajagopalan, J., by the judgment now under appeal. Raja- 
gopalan, J., held that the appellant was an agriculturist within the meaning of 
Madras Act V of 1954, but he held that section 3 of the Act did not apply. 
Though the decree was for paymentof money passedin a suit for recovery of a debt, 
there was no application for the execution of that decree, which could be stayed 
under the Act. The question is, whether the learned Judge was right in this view. 
We have no hesitation in saying that he was. 


Whether a particular application is or is not an application for the execution 
of a decree within the meanhg of section 3 must be decided on the plain meaning to 
be attached to the words ‘“‘application for the execution of a decree”. In our opinion, 
no assistance can be derived from decisions on questions such as whether a particular 
proceeding isorisnot a proceeding which falls within section 47 of the Code of Civil 
Procedure for purposes of appeal or whether a particular application is an execu- 
tion application forthe purpose of determining the article of the Limitation Act appli- 
cable to such an application. So far as a decree for payment of money is concerned, 
there can be no application for the execution of such a decree after a sale had been 
held in execution of such a decree and such a sale had been confirmed duly and 
after a sale cetificate had been issued to the purchaser, be it the decree-holder him- 
self or a stranger. Mr. Seshachala Ayyar, learned counsel for the appellant, con- 
tended that the decree cannot be deemed to have been executed till possession. was 
obtained by the purchaser decree-holder. We do not agree with him. The decree- 
` holder purchaser may have his remedies to obtain possession in pursuance of the 
sale certificate issued to him. But in doing so, he is not seeking to execute the decree. 
In one sense, an application under Order 21, rule 95, Civil Procedure Code may 
be described as an execution petition because the provision is found in the Order 
relating to execution, namely, Order 2r. But that would not make the appli- 
cation one for the execution of a decree. 
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We agree with the learned Judge that the application made by the decree- 
holder purchaser under Order 21, rule 95, Civil Procedure Code, for delivery 
of possession was not an application forthe execution of a decree within the meaning 
of section 3 of the Madras Act V of 1954. 


The appeal is, therefore, dismissed with costs: 


The interim stay granted (in C.M.P. No. 8439 of 1954) pending the appeal - 
will stan d vacated. 


R.M. l ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- PRESENT :—MR. Justice SATYANARAYANA RAO AND MR. JUSTICE RAJAGOPALAN. 


Ravula Subba Rao and another .. Petitioners? 
J. 
The Commissioner of Income-tax, Madras and another .. Respondents. 


Income-tax Act (XI of 1922), section 93 (4)}—Scope and effect—If in conflict with Income-tax Appellate 
Tribunal Rules, 1946, rule 24 (8)—~Power to dismiss appeal for default—Vires of rule promding for such 
dismissal, : 

Section 33 (4) of the Income-tax Act does not make it obligatory on the part of the Appellate 
Tribunal to dispose of the appeal on the merits, when the opportunity which was given to the party 
concerned was not availed of, and the appeal was not argued on behalf of such party. In this view 
there is no conflict between rule 24 (8) of the Income-tax Appellate Tribunal Rules (which provides 
for disposal on merits or dismissal for default when the appellant does not appear) and section 33 (4) 
of the Act. Accordingly the rule is intra vives and the Appellate Tribunal had yurisdiction to dismiss « 
the appeal for default. 


Under the Act and under the Appellate Tribunal Rules, 1946, no provision is made for restoring 
appeals which were dismissed for default. Ifit is a lacuna, it is a matter for the appropriate authority 
to remedy it. 

Petitions under Article 226 of the Constitution of India praying that the High 
Court will be pleased to issue a writ of certieran: calling for the records in Income-tax 
Appeals Nos. 3602-3603—’51-52 and Income-tax Appeals Nos. 3240-44—’51-52 
on the file of the Income-tax Appellate Tribunal, Madras Bench “ A” respectively 
and quash the orders, dated 28th July, 1952, made therein. + 


K. Bhimasankaram for Petitioners. 
C. S. Rama Rao Sahib for Respondents. 


` The Judgment of the Court was delivered ..by 


Satyanarayana Rao, 7.—These are applications to issue writs of ceriiorar: to 
quash the proceedings of the Income-tax Appellate Tribunal. By virtue of the 
rule-making power vested in the Appellate Tribunal under section 5-A, sub-clause 
8, rule 24 of the Peco tax Appellate Tribunal Railes, 1946, was made, and it 
provides : 


“Where on the i fixed for hearing or-any other day to which the oe may be adjourned: 
the appellant does not appear when the ap is called on for hearing, the Tribunal may, in 1ts dis- 
cretion, either dismiss the appeal for default or may hear it ex parte,” 


The point raised in these petitions is that this rule is ulira vires and is opposed to 
section 33 (4) of the Income-tax Act. The rule-making power under‘section 5-A, 
sub-clause (8), is, of course, subject to the provisions of the Act, and the scope of the 
power is to regulate the procedure of the Appellate Tribunal and the procedure of 
Benches of the Tribunal in all matters arising out of the discharge of its functions, 
including the places at which the Benches shall hold their sittings. It is essentially 
a power to regulate the Tribunal’s own procedure, but is subject to the provisions 
‘of the Act. 

The point for decision therefore is, whether the rule is in corflict with section 
33 (4) of the Act. The sub-section runs as follows :— , 

“The Appellate ‘Tribunal may, after giving both parties to the appeal an opportunity of being ` 


heard, pass such orders thereon as it thinks fit, and shall communicate any such orders to the Sssessee 
and to the Gommissioner.” 5 
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The, argument is that, under this sub-section, even if the party did not avail 
himself of the opportunity given to him of being heard and was not present on the 
‘day fixed for hearing, it was the duty of the Appellate Tribunal to dispose of the 
appeal on merits, and that it could not dismiss it for default. On this construction, 
it was contended that the rule providing for dismissal for default was in conflict 
with section 33 (4) and was therefore ultra vires. We are unable to place such a 
farrow construction on section 33 (4). It requires the Appellate Tribunal to 
give both parties an opportunity of being heard. If that opportunity is availed 
of, and the Tribunal hears the appeal, it is no doubt true that the Tribunal has to 
‘dispose of the appeal on merits. But if the opportunity is not availed of by the appel- 
lant, the Appellate Tribunal may follow one of two courses. Notwithstanding 
‘the non-appearancc of the party, it may dispose of the appeal on. merits, or it may 
dismiss the appeal for default. A very wide power is given to the Appellate Tribunal, 
‘for the language employed is that “ it may pass such orders thereon as it thinks 
fit,” ang that is, such orders as accord with the circumstances of the case, whether 
the opportunity was availed of by the party concerned or was not availed of. Sec- 
tion 33 (4) does not make it obligatory on the part of the Appellate Tribunal] to 
dispose of the appeal on merits, when the opportunity which was given to the 
party concerned was not availed of, and the appeal was not argued on behalf of 
such party. In the view of the matter, we are unable to see any conflict between 

~~rule 24 of the Rules and section 33 (4) of the Act. Our attention was drawn in the 
course of the arguments to the powers of the Appellate Assistant Commissioner in 
hearing an appeal, provided under section 31 of the Act. These powers bear no 
analogy, in our opinion, to the powers of the Appellate Tribunal hearing an appeal, 
as the powers of the Appellate Tribunal are not specified in the same detail as in 
section 31 ; but the mode of disposing of the appeal is left to it, giving it a wide dis- 
cretion to dispose of it as it thinks fit. 


In these cases, what happened was that the applicant wanted to apply for an 
-adjournment, as the point raised in the appeals was before the Supreme Court in an 
-appeal preferred by the same assessee against the decision of this Court in Subba Rao v. 
Commissioner of Income-tax 1. On the day fixed for the hearing of these appeals, the 
assessee did not appear and he did not instruct any Advocate to argue the appeals 
-on his behalf. The Appellate Tribunal therefore dismissed these appeals for default. 
There is nothing to show that the order of the Tribunal was without jurisdiction, 
so as to justify interference by this Court by issuing a writ of certiorari to quash the 
proceedings.” It may be observed that under section 66 of the Act it was open to 
the assessee to have asked for a reference raising the same question which was urged 
before us. We do not agree with the contention of the learned Advocate that the 
-question now agitated before us is not a question of law and that it did not arise 
out of the orders of the pee eas Tribunal. The very jurisdiction of the Appellate 
Tribunal to dismiss an appeal for default without: disposing of it on merits is the 
‘question raised before us, and we fail to see how that question is not one which did not 
‘arise out of the orders of the Appellate Tribunal. He could have therefore asked 
for a reference to this Court ; but he did not avail himself of that remedy. We do 
mot wish to rest our decision on this aspect of the case, as we disagree with the çon- 
tention of the learned Advocate regarding the construction of section 33 (4) of the 
Act and rule 24 of the Income-tax Appellate Tribunal Rules, 1946. The same 
“view was taken by the Allahabad High Court in Bhagwan Radha Kishen v. Commisstoner 
of Income-iax, U.P.*. It is no doubt true that under the Act under the Appellate 
“Tribunal Rules, 1946, no provision is made for restoring appeals which were dis- 
-missed for default. The Allahabad High Court, however, thinks that it is the 
‘inherent right of a Tribunal to set aside an order of dismissal for default, but we 

- think it is unnecessary to express any opinion on that question in this case. Ifit is 
a lacuna, it is a matter for the appropriate authority to remedy it. 

In the result, the petitions are dismissed with costs, Rs. 250, in Writ Petition 
‘No. 679 of 1952. 

K.S. : a Petitions dismissed. 

r. (1951) 2 M.L.J. 424. 2. ATR. 1952 All. 857 : (1952) 22 LTR, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Mack anp Mr. Justice Krisunaswami NAYUDU. 
Muthuchellappa Chettiar .. Appellant* 


v. 
P. M. P. L. Palaniappa Chettiar and another .. Respondents. , 


_ Corl Procedure Code (V of 1908), section 20—Appointment of a Receiver to collect a debt—If tantamount to > 
assignment of the debi to him, so as to enable him to file sust for its recovery akplace where he was appointed Receiver. 


An order of appointment of a Receiver to collect a debt is only to empower him to realise the 
amount and to await further directions of the Court as regards its disposal if such directions had not 
been given at the time of the appointment ofa Receiver. The appointment of a Receiver in respect 
of a debt would not be tantamount to an assignment in his favour of the debt itself so as to enable 
him to file a suit in the ‘forum where he was appointed Receiver. 

Appeal against the order of the Court of the Subordinate Judge (Additional) 
of Pudukottai, dated 16th November, 1951 and made in O.S. No. 112 of 1949 (O.S. 
No. 666 of 1947, Chief Court, Pudukottai). 


T. R. Srinivasan and N. Ramaswami Aiyar for Appellant. 


Respondents not represented. 
The Court delivered the following Judgments :— 


. Mack, 7.—I am in complete agreement with my learned brother that: it 
is not possible to give the plaintiff any relief in this Court without deviating from 
the ordinary law as regards jurisdiction in such matters. It would be dangerous. 
to lay down any principle that a Receiver by virtue of his appointment in a Court 
to collect debts or even a particular debt becomes clothed with jurisdiction to file 
within the jurisdiction of such Court suits for the recovery of debts which ordinarily 
must be filed in Courts outside the jurisdiction of the Court which appointed him. 
We have taken into consideration the fact that the respondents have not continued 
their challenge regarding jurisdiction in this Court but it is not possible“to give the 
plaintiff relief on this ground. What I am quite unable to follow is why the plain- 
tiff did not immediately comply, with the direction of the learned Subordinate Judge 
and file the present plaint in the Sub-Court, Devakottai. The result of his electing 
to file his appeals has been that has not been able to get any relief for nearly five 
years a delay for which he is primarily responsible. 


$ 


Krishnaswami Nayudu, J.—This appeal is against an order of the Subordinate 
Judge, Pudukottai, holding that'the Court has no jurisdiction to entertain the suit 
instituted by the appellant. 


O.S. No. 112 of 1949 was instituted for the recovery of a sum of Rs. 29,516-10-8 
under a hand letter executed by the first defendant to, the second defendant cn 16th 
October, 1941, for a sum of Rs. 22,000. The saree defendant is a brother of the 
plaintiff-appellant and on a promissory note executed by the second defendant in 
favour of ihe plaintiff for Rs. 15,000, a suit was instituted by the plaintiff in the 
same Court, O.S.No. 731 of 1941, and along with the suit the plaintiff applied for 
an attachment before judgment and injunction in respect of the debt due by the 
first defendant to the ek rare under the hand letter dated, 16th October, 
1941, Exhibit A-8. An order for attachment before judgment and interim injunction 
were made. Subsequently the plaintiff obtained a decree in O.S. No. 791 of 1941 
and in execution had thé same debt attached. The second defendant produced 
the hand letter Exhibit A-8 at the Sub-Court, Pudukottai. On the 2nd May, 1943, 
in E.A. No. 819 of 1943 in the said suit, O.S. No. 731 of 1941 the plaintiff was appoin- 
ted Receiver to collect ihe debt due under Exhibit A-8. It is in his capacity as 
Receiver appointed under the orders of the Subordinate Judge, Pudukottai, in E.A. 
No. 819 of 1943 that „the plaintiff instituted the present suit O.S. No. 112 of 
1949. The third defendant also impleaded as the plaintiff alleged that there was 
a further assignment to the third defendant. The third defendant remained eg parte. 
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The debt under Exhibit A-8 was payable only on,the 16th October, 1944, while 
the interest was to be paid as and when it accrued. It is stated that the second 
-defendant appeared in Court in I. A. No. 608 of 1941 when he produced the letter 
Exhibit, A-8. The first defendant also appeared and undertook to pay the debt as 
-and when it became due and also agreed to pay”the interest accruing due from time 
te time and that in fact some payments towards interest were made towards it. 


The objection to jurisdiction is based on the ground that the first defendant 
resides according to the learned Judge, in Malacca, but according to the 
learned counsel for the appellant at Pallathur, in any event, outside the juris- 
diction of the Subordinate Judge of Pudukottai, and that the third defendant 
also is a resident of Pallathur. It is common ground that Exhibit A-8 was exe- 
‘cuted at Pallathur, here again outside the jurisdiction of the Court. 


The contention raised before us was that by the appointment of a Receiver to 
collect the debt, there must be deemed to have been an assignment of the debt in 
his favour which assignment having taken place by virtue of the appointment having 
‘been made at Pudukottai, the Pudukottai Court is clothed with jurisdiction to 
entertain the suit. In support of this contention the line of cases where it has been 
consistently held that in the case of promissory note or hundi which was executed 
-at one place and assigned in another place, the place of assignment is also clothed 
with jurisdiction to entertain the suit were cited. On the basis of the principle of 
those cases it is urged that by reason of the order of appointment of the Receiver 
having been passed at Pudukottai, the Receiver has got the right to recover the debt 
and the debt being deemed to have been assigned to him. The observations of 
Lord Esher, M.R.,in the oft-quoted .case in Read v. Browni, are relied on. 
Our attention is drawn to the meaning of the word “‘the cause of action” as kas 
been understood in the said case, as every fact which is necessary for the plaintiff 
to prove in order to obtain a decree. Cause of action has nowhere been defined 
in the Civil Procedure Code and the meaning given by Lord Esher, M.R., in 
that judgment has been invariably adopted by Courts in India and in considering 
whether a particular cause of action arose within the jurisdiction of a Court it is 
generally accepted that if any fact which requires to be proved and which entitled 
the plaintiff to a decree, that fact or event, if it had taken place at a certain place, 
that place could be said to be one where part of the cause of action could be held 
to have arisen. In Read v. Brown, the assigment was the cause of action and 
Lord Esher, M.R., observed that the plaintiff will be bound to prove the assign- 

‘ment to him of the debt and that the assignment under section 25, sub-section (6) 
of the Judicature Act, 1873, gave to the assignee of a debt more than the mere right 
to sue for it, it gave him the debt and the legal right to the debt and it followed 
from that that he would have a legal right to sue for and recover it. In that case 
and the line of cases following Read v. Brown 1, the plaintiff by reason of his becoming 
the assignee of the debt, and the assignment having been made by a party to the 
document and the plaintiff having thereby acquired a right to the debt, the assign- 
ment was properly considered to be a vital factor in the establishment of the right 
to recover the debt. The order of appointment of Receiver is only to empower him 
to realise the amount and to await the further directions of the Court as 
regards its disposal if such directions had not been given at the time of the appoint- 
ment of Receiver. The appointment ofa Receiver in respect of a debt would not be 
tantamount to an assignment in, his favour of the debt jtself and the present case 
‘does not warrant the application of the principles of the cases cited. To hold 
otherwise would in our view lead to very disastrous consequences since a Receiver 
appointed by a Court to collect certain outstanding arising out of a business or out 
of a contract due by persons residing in places outside the jurisdiction of the Court 
would claim the right to recover the amount at the place where he was appointed 
Receiver, apart from the various other complications arising from such a conclusion. 
We are unable, therefore to accept the contention of the learned counsel and 
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we are in agreement with the learned Subordinate. Judge that the Pudukottaé 
Court had no jurisdiction to entertain the suit. - 


_ The appeal is dismissed. The Respondents are not represented and there 
will be no order as to costs. The plaintiff is given two weeks’ time for présenting 
the plaint to the proper Court. l 


R.M. eme , . Appeal neta. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Mack anp Justice Krisunaswami NAYUDU. 
Peria Karuppan Chettiar (deceased) and others .. Appellants* 


w 


U 


K. O. K. Vaithyanathan Chettiar and others .. Respondents. 

Madras Agriculiurists Relief Act (IV of 1938), section 9-A and section 19-A—Petition for determination 
of amount—Scop of —If one overrides the other. 

On a plain reading of the provisions of section 19-A of the Madras Agriculturists’ Relief ‘Act, 
1938, a mo debt is notas such excluded from the operation of the section. A mortgage is 
within the definition of ‘debt’ in the Act and as such the machinery of section 1g-A will in terms 
be applicable to a mortgage debt. 

Prior to the enactment of section 19-A of the Act, it is only a decree-debt that was capable of 
being scaled down under the Act. Section 19-A provides only an additional] remedy, a cheaper and 
simple method of obtaining declaration as to amounts due in respect of non-decree debts, which is 
to the advantage of both the creditor and the debtor. There is nothing in section g-A of the Act 
to show that the procedure prescribed in section 19-A is in‘any way controlled by it. A person applying 
under section 19-A of the Act for a declaration as to the amount due under the provisions of the Act 
or that a debt is discharged can have only an order of declaration, Any further remedy which the 
mortgagor might claim to have as and by way of recovery of possession or oth-rwise, could be had, 
not in a proceeding under section 19-A, but by other modes open to him under law. It is competent 
for the Court in an application: by a morigagor.to have a declaration of the discharge of a mortgage 
to inquire into the value of the improvements which the mortgagee would be entitled to under the law, 

Appeal against and’petition to revise the order of the District Court of West 


Tanjore at Tanjore, dated goth April, 1951 and made in O.P,No. 81 of 1949. 


~ D. Ramaswami Ayyangar and P. R. Varadarajan for Appellant in A. A. O. No. 735 
of 1951 and Petitioner in C.R.P. No. 2286 of 1951 and for Respondent in A.A.O. 


No. 66 of 1952." 
„ R. Ekambaram for Respondent in A.A.O. No. 735 and C.R.P. No, 2286 of 1951. 


R. Gopalaswami Ayyangar and R. Ekambaram for Appellant in A.A.O. 66 of 1952. 


The Judgment of the Court was delivered by 

Krishnaswami Nayudu, 7.—These Appeals and Revjsion Petition arise out of an. 
order passed under sections 9-A and 19-A of the Madras Agriculturists Relief Act (IV 
of 1938). The Appellants in C.M.A. No. 66 of 1952 are the representatives of the 
mortgagee and the respondents are the representatives of the mortgagors, under an 
othi deed, dated 22nd February, 1906, for Rs, 50,000. ‘The Respondents filed O.P. 
No. 81 of 1949 on the file of the District Court of West Tanjore under sections 
g-A and 19-A for scaling down the mortgage debt, their contention being that under 
section 9-A, the mortgage debt had become completely discharged. There is no 
dispute that the Respondents are agriculturists, or that the transaction has not 
been taken out of the scope of section g-A by reason of any of its exceptions. 


The main contention urged before the lower Court and reiterated here is that 
a petition under section 19-A is not available to the mortgagors, who claim to have 
a declaration of the discharge of mortgage debt by the application of section 9-A 
.of the Act, their remedy being only by a suit for redemption. The learned District 
Judge rejected this contention and held that it was open to the mortgagors to apply’ 
under section 19-A for having a declaration that the mortgage debt had become 
discharged under section g-A of the Act. The other question that the learned 
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District Judge had gone into is about the value of the improvements, which the 
mortgagee would be entitled to. Section 19-A has been introduced by the Madras.- 
Agriculturists Relief (Amendment) Act XV of 1943. Prior to the enactment of 
section 19-A, it is only a decree debt that was capable of being scaled down under 
the Act.” Section 19-A provides only an additional remedy a cheaper and simple 
method of obtaining declarations as to amounts due in respect of debts, which is 
to the advantage of both the creditor and the debtor, since upon such a declaration 
as to the exact amount due, the parties would generally be well advised not to take 
further proceedings, but pay or receive the amounts so declared. It is no bar to 
suit being filed and since the Agriculturists Relief Act has been enacted to 
give relief to agriculturists, the obvious intention of the Legislature is to provide 
a less costly method of ascertaining the rights and liabilities of parties. Section 19-A 
extended the remedy by way of application to non-decree debts so as to enable the 
creditor or debtor to have a declaration from Court as to the proper amount due by 
an agriculturist. Section 1g-A (1) provides that : 

“ Where any debt incurred before the 22nd March, 1938, other than a decree debt, is due by 
any person who claims that he was an pc ap eek both on that date and on the 1st October, 1987, 

e 


the debtor or the creditor may apply to the Court having jurisdiction for a declaration of the amount 
of the debt due by the debtor on the date of the application............. = 


By clause (2) : . 
_ “The provisions of sub-section (1) shall apply also to any person claiming to be such an agricultu~ 
rist, who contends that any such debt due by him has been discharged.” 
Sub-section (4) (a) provides that 


** Where any such application is made, the Court shall first decide whether the debtor was such 
an agriculturist or not, and if it finds that he was such an agriculturist, pass an order declaring 
the amount due by him or declaring that the debt has been discharged, as the case may be.” 


Sub-section g (2) provides: 


“ No Court shall entertain a suit by the creditor for the.recovery of a debt—~ : 
* * * * 
(ii) If a Court having jurisdiction has passed an order under clause (a) of sub-section (4) in res- 
pect of such debt.” i 7 


On a plain reading of the provisions of section 19-A a mortgage debt is not as such 
excluded from the operation of section 19-A. It is common ground that in the 
athi deed there is a personal covenant to pay and there can be no doubt therefore 
that the mortgage in question comes within the definition of the word ‘debt’ in the 
Act and as such section 19-A will be in terms applicable to a mortgage debt dealt 
with under section g-A unless there is anything in the language of section 19-A, or 
section 9-A or in the Act excluding the application of section 19-A to scaling down 
of debts covered by section gA of the Act. 


Mr. Gopalaswami Ayyangar, learned: counsel for the appellants, contends 
that the declaration of discharge, which a mortgagor of a mortgage debt to which 
section 9-A is applicable can obtain is only in a‘ proceeding contemplated under 
section 9-A and that such a proceeding could be only by way of suit for redemp- 
tion ane not by means of an application under the Act, that section g-A is a self- 
contained section and that the right and the remedy of a mortgagor has to be taken 
from the provisions of section 9-A alone and that, therefore, an application under 
section 19-A is not maintainable. It therefore becomes necessary to examine the 
provisions of section 9-A to ascertain whether the remedy provided to an agricul- 
turist in general for scaling down of a debt under section 19-A could be said to be 
excluded by the language of section g-A. Section g-A (1) says: 

“This section applied to all mortgages executed at any time before the goth September, 1947, 
and by Midis o which the mortgagee is in possession ofthe property mortgaged to him or any 
porton thereoi— 


(a) Where no rate of interest is sffpulated for as duc to the mortgagee, or 


(b) Where a rate of interest is stipulated for as due to the mortgagee, in respect of the principal 
amount secured by the mortgage or any portion thereof, in addition to the usufruct from the property, 
or in respect of any other sum payable to the mortgagee by the mortgagor in his capacity as such.’ 


` 
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In so far as the present mortgage is concerned, it is a case coming within section 9-A 
(1) (a) where there is no rate of interest stipulated to the mortgagee. It is virtually 
a usufructuary mortgage where the income from the property is to be appropriated 
in lieu of interest. The mortgage being of 1906, more than 30 years had elapsed, 
and since the mortgagee has been in possession of the whole of the property mortga- 
ged to him for an aggregate period of thirty years and more, the mortgage debt 
must be deemed to have been wholly discharged under sub-section (5) of section 
g-A with effect from the commencement of the Madras Agriculturists Relief (Amend- 
ment) Act of 1948, but subject to the condition under sub-clause (111) that no other 
sums or interest, thereon are due to the mortgagee by the mortgagor in his capacity 
as such. The mortgagors therefore claim to be entitled to a declaration that the 
mortgagee having been in possession for admittedly more than 30 years, the mort- 
gage has become discharged as and from the date of the commencement of the 
Amending Act of 1948. 


The argument against the maintainability of an application is based on the 
language of some of the provisions of section 9-A. Sub-section (2) of section 9-A 
provides that 

“ That mortgagor shall be entitled to redeem the whole of the property mortgaged, notwithstan- 
.ding that the time, if any, fixed in the mortgage deed for redeeming the mortgage has not arrived.” 
Under Sub-Section (3), if the mortgagee has been in possession of the whole of 
the property mortgaged to him for an aggregate period of less than thirty years, 
the mortgagor is held not entitled to redeem the mortgage. There are similar 
provisions as regards the rights of the mortgagor to redeem a portion of the property 
mortgaged, or redeem a property before the expiry of 30 years. It is therefore 
urged that the proper remedy is the remedy of a mortgagor provided under the 
the Transfer of Property Act, viz., a suit for redemption and therefore even under 
section g-A it is by a suit for redemption and it is only such a suit that is contempla- 
ted by section 9-A and not any other method of obtaining a declaration. Sub- 
section (8) provides that the mortgagor shall not be entitled to obtain possession 
of the mortgaged property by. virtue of sub-section (5) (a), unless he pays to the 
mortgagee the cost of the improvements effected by him to the mortgaged property, 


Relying on the reference to the right of the mortgagor to redeem, it is urged 
that section g-A is self-contained. It not only declares the right, but also provides 
the method or the remedy by which that right could be enforced. There is, how- 
ever, nothing in the language of section 9-A excluding the possibility of the applica- 
tion of any other provision of the Act, unless the application of such a provision 
could be inconsistent with the right conferred on a ee under section 9-A. 
The language of section g-A does not provide that the right could be agitated only 
in a suit for redemption and not otherwise, so long,as a mortgage debt is not out- 
side the scope of section 19-A. Again, there is nothing in section 19-A which could 
be said to bar an application by a mortgagor, who is entitled to rights of scaling 
down under section g-A to obtain a declaration of discharge of the mortgage. Such 
declaration would certainly not entitle him to recover possession of the property, 
since sub-section (8) of section 9-A provides that unless he pays to the mortgagee 
the cost of the improvements, he cannot obtain possession. Even apart, the order 
which a Court could pass under section 19-A, sub-section (4) (a) is only an order 
declaring that the debtgis discharged, in this case, the mortgage debt. Any further 
remedy which the mortgagor might claim to have, as and by way of recovery of 
possession or otherwise, could be had not in a proceeding under section 19-A but 
by the other modes open to him under law, ordinarily by way of a suit. 


A creditor applying under section 19-A for a declaration as to the amount due 
under the provisions of the Act can have only an order far declaration and ifhe desires 
to have a decree, he has to pay the necessary Court-fee. Further, it may be noted 
that section 19-A is a general provision under Chapter IV relating to procedure, 
whereas section 9-A is included in Chapter II relating to the scaling down df debts 
and future rate of interest. Chapter II deals with the rights granted to agriculturists, 
while Chapter IV relates to the procedure under which the rights could be enforced 


4 
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` period of thirty years or morg, if no ether sums or interest thereon are due to the 
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én the manner in which the Act provides. There is therefore nothing to show that 
section g-A is an overriding provision and otherwise self-contained having no rela- 
tion whatever with the procedure laid in the Act for enforcing the rights of the 
agriculturists. We are therefore of the opinion that the learned District Judge 
has taken the correct view in holding that a petition under section 19-A is maintaina- 
hle for declaring the mortgage docka d. 


C.M.A. No. 735 and C.R.P. No. 2286 of 1951 are filed by the mortgagors ques- 
tioning the jurisdiction of the Court to inquire into the question of improvements, 
which are claimed by the mortgagee and the same contention, which is urged by the 
mortgagee, as to the non-maintaimability of an application is urged by the mortga- 
gors in so far as the question of improvements is concerned. ‘The declaration of 
discharge, which a mortgagor is entitled to in a case of a mortgage coming within 
the scope of section g-A could be had under sub-section (5) (a) only if no other 
‘sums or interest thereon are due by the mortgagor to the mortgagee in his capacity 
as such. A usufructuary mortgagee is entitled to thé value of improvements under 
section 63 (a) (2) of the Transfer of Property Act and the value of the improvement 
would necessarily be a sum due to the mortgagee in his capacity as such. Without 
.ascertainment therefore of the value of the improvements, no declaration of dis- 
charge could be made, even though the mortgagee had been in possession for an 
aggregate period of thirty years or more. We have therefore no hesitation in obser- 
ving that it was quite competent for the Court on an application by a mortgagor 
to have a declaration of the discharge of a mortgage to inquire into the value of the 
improvements, which the mortgagee would be entitled to under the law and the 
inquiry, and the fixing of the value of the improvements are perfectly within the 
jurisdiction of the Court. i 


Then as regards the amount declared to be due to the mortgagee as and for 
improvements, a sum of Rs. 15,000 was claimed as the estimated value of the 
improvements. A commissioner was appointed and he examined the accounts of 
the mor e, which he observed, were kept in the usual course of business. He 
was satisfied with the expenditure shown in the accounts relating to the maintenance 
of tanks costing about Rs. 2995. Claims were also made as regards the amount 
‘spent in repairing an old vidutht or rest-house and expenses incurred for putting 
up a new structure for an office and agents’ quarters in respect of both of which 
the Commissioner allowed only a sum of Rs. 1,700. In addition, he allowed a 
‘sum of Rs. 890 and odd as expenditure incurred by the mortgagee for re-thatching 
of the viduthi and out-houses and repairs to well, compound wall, etc. and altoge- 
ther a sum of Rs. 5587 was allowed as the value of the improvements. The lear- 
ned District Judge in considering the report of the commissioner, has effected a 
reduction in the amount, which the mortgagee would be entitled to. The learned 
Judge deducted a sum of Rs.°1179 and held that the proper value of the improve- 
ments would be only Rs. 4410. ‘Phe learned Judge took the view that the mort- 
-gagee is not entitled to the amount of expenditure incurred on the construction of a 
new office building and accepted the contention of the mortgagors that the improve- 
ment was totally uncalled for and not necessary for the proper enjoyment of the 
property. 
Mr. Gopalaswami Ayyangar sought to argue that whatever improvements which 


are found to have been made by the mortgagee, must be paid for by the mortgagor, 
_if he applies under se¢tion 9-A, since sub-section (8) of section g-A mentidns that 


the mortgagor has to pay the mortgagee the cost of the improvements, and not such 
improvements as he would be entitled as mortgagee under the Transfer of Property 
Act. The argument ignores sub-section (5) (a) (iii) under which the morigage 


debt shall be deemed. to have been wholly discharged, where the mortgagee had 


been in possession of the whole of the property mortgaged to him for an a te 
mortgagee by the mortgagor in his capacity as such. The ‘sums’ due to the mortga- 
gee in his capacity as suca obviously refer to the sums expended on improvements, 
which the mortgagee can claim, because except under contract, no sums except 
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probably any sums paid by the mortgagee as and towards public revenues, other 
than those incurred by him as and by way of umprovements can be claimed by a. 
mortgagee in possession, who becomes entitled to their value under section 63-A 
(2) of a Transfer of Property Act. The improvements referred to in section 9-A 
are not any imporvements effected while the mortgagee has been in ‘possession 
but only such improvements to the value of which a mortgagee in possession could 
claim to be entitled to under section 63-A (2) of the Transfer of Property Act. That 
is the view I expressed in Dandayuthapam Derasthanam v. Mohammad Gam 1, where 
I observed that: 

“ The improvements referred to in section g-A can only be improvements to the mortg 
perty as are contemplated under section 63-A (2) of the Transfer of Property Act, i.e., in cases w ace 
provement becomes necessary to preserve the property from destruction or deterioration or to prevent 
the security from destruction or deterioration or tq prevent the security from becoming insufficient 
or was mado in compliance with the lawful order of any public servant or public authority...” 
Tt is urged that the construction of a new office building for the quarters of the agents 
and to house the office is not necessary either to preserve the property from des- 
truction or deterioration or to prevent the security from becoming insufficient. 
Pima face this contention appears to be sound, but if we examine the particular 
facts of the present case, it would appear that such an improvement, as has been 
made in the present case of putting up a new building, would be necessary for proper 
conservation of the land, 2.2., to prevent the security from becoming insufficient or 
to preserve the property from destruction or deterioration. The extent of the 
property, which is the subject-matter, is nearly 2000 acres of dry land consisting 
of 11 tanks and the management of such a large estate would require the assistance 
of agents and persons who should be expected to be on the spot and quarters for 
such agents and office for them could not be considered to be beyond the scope 
of the purposes enumerated under section 63-A (2) of the Transfer of Proporty Act. 
Further, the mortgage deed provides that the mortgagees should keep correct and 
proper accounts a the expenditure incurred and apart from their general obliga- 
tion as usufructuary mortgagees to maintain accounts, a specific duty is provided 
under the contract fer the maintenance of accounts and the supervision of the lands 
for which agents and clerks would be necessary. We consider, therefore, that the 
amount that was allowed by the Commissioner as and for the additional consti uc-" 
tion should not have been disallowed as not amounting to an improvement. 

The result is thai we accept the Commissioner’s estimate of the improvements 
at Rs. 5587-0-2 and hold that there will be a declaration that the otht debt has been 
completely discharged and the mortgagors are liable to pay the improvements 
assessed as stated above. ‘There appears to be little practical purpose served by 
the direction of the learned Judge even on the view he took permitting the appel- 
lants to dismantle this structure and take away the materials. This clause in the 
decree of the lower Court to dismantle the structure*will however now be deleted. 
Subject to the above modification, the appeal and the Civil Revision Petition are 
dismissed. In the circumstances of the case the parties will bear their respective 
costs. 

R.M. — Appeal and petition dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BALAKRISHNA AYYAR. 
The Public Prosecutor . .. Appellant* 
v. 
M. Murugesan .. ~ Respondent. 


Motor Vehicles Act (IV of 1939), section 2 (9) and (13)—Heavy transport vehicle and light transport 
vehicle— What are. 

The definition of heavy transport vehicle under section 2 (9) of the Motor Vehicles Act proceeds 
solely on the basis of the weight of the vehicle, whereas the inition of a light transport vehicle 





` 1. (1953) 2 M.L.J. 454 at 457. 
*Criminal Appeal No. 442 of 1954. , " goth January, 1955. 
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proceeds or a different basis. When analysed under sub-section 2 (1 3) of the Act a light transport 
vehicle means (1) any public service vehicle minus motor cabs and (2) goods vebicle minus (a) heavy 
transport vehicles and minus also (6) delivery vans. 

The definition does not in terms exclude heavy transport vehicles from the eee of public 
service vehicles. Hence as the definition stands a bus or taxi, whatever its weight, would be a light 
transport vehicle. 

è Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (Accused) by the Sub-Magistrate of 
Chidambaram in C.C. No. 548 of 1954 on his file. 


R. Santanam for the Public Prosecutor (V. T. Rangaswamy Ayyangai) for the 
Appellant. 


G. Gopalaswami for the Respondent. 
The Court delivered the following 


Fudgment.—The facts are not in controversy. MDF 455 is a bus 
whose laden weight is 15,900 pounds. On 1th February, 1954, the 
driver of the bus was one Doraisami who had a license to drive only a light trans- 
port vehicle. The police took the view that MDF 455 is a heavy transport vehicle 
and prosecuted Doraisami under section 3 (1) of the Motor Vehicles Act for driving 
a heavy transport vehicle without proper authority in that behalf. Doraisami was 
convicted and fined. Subsequently, the owner of the bus was proceeded against 
under section 5 of the Moror Vehicles Act for permitting Doraisami to drive that 
vehicle. The Stationary Sub-Magistrate, Chidambaram, acquitted the owner. 
He observed : 

“The present definition of a light transport vehicle in S. 2, Cl, 13 would then seem meaningless. 
Having regard to all aspects stated above, it seems to me that the question of axle weight and laden ` 
weight is to be considered only in the case of goods vehicles to determine whether it is a heavy trans- 


port vehicle or-a light transport vehicle. public service vehicles of whatever weight will come 
only under the classification of ‘light transport vehicles.’ 


The driver had a valid licence to drive a light ort vehicle in this casé.’ The accused in this 
case has not contravened the provisions of section 3 {1} of the Motor Vehicles Act inasmuch as the 
driver was a person competent to drive a light transport vehicle. The accused is therefore found 
ae guilty of the offence he is charged with and I acquit him under section 245 (1), Criminal Procedure 

e” i 


Ar 


The State has preferred this appeal against the order of acquittal. 


Section 2 (9) of the Motor Vehicles Act defines a heavy transport vehicle in 
' these terms : : ; 


&“ c Heavy transport vehicle’ means a rt vehicle the registered axle weight of which exceeds 
10,600 pounds Avoirdupois, or the registered laden weight of which exceeds 14,400 pounds avoirdupois?” 


It will be noticed that this definition proceeds solely on the basis of the weight of the 
vehicle. The definition of a Aght transport vehicle is given in section 2 (13) and 
runs as follows: i 

“Light transport vehicle’ means any public service vehicle other than a motor cab, or any goods 
vehicle other than a heavy transport-vehicle or a delivery van.” 
If the definition of a light transport vehicle had also proceeded onsthe basis adop- 
ted for defining a heavy transport vehicle,- t.e., the basis of weight the difficulty 
that has arisen in the present case would not have cropped up. But the Legisla- 
ture adopted a different mode of definition for a light transport vehicle. When - 
the definition is broken up, we get the following result : A light fransport vehicle 
means (1) any public service vehicle minus motor cabs and (2) goods vehicle minus 
(a) heavy transport vehicles and minus also (b) delivery vans. It will be noticed 
that from the category of public service vehicles the definition does not in terms 
exclude heavy transport vehicles. Now, public service vehicles are what are popu- 
larly called buses and taxis, that is, vehicles which carry passengers for hire. As 
the definition stands the result,therefore, is that a bus or a taxi, whatever its weight 
may be would be a light transport vehicle. To exclude a bus like MDF 455 from 
the category of a light transport vehicle, the definition must—if its présent sha 
is retained—repeat the words “or a heavy transport vehicle” immediately after 
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the words “other than a cab”. This requires the introduction of extra words into 
. the definition and a Court has no power to do that. As the definition stands, MDF 
. 455 falls within the definition of both a heavy transport vehicle and a light transport 
vehicle. The charge preferred against the’owner of the bus is that he permitted 
' Doraiswami to drive the bus when he had authority to drive only a light transport 
vehicle. The answer of the owner is that MDF 455 is also a light transport vehicle 
as defined in the Act and Doraisami had the license requisite to drive a light 
transport vehicle. That answer effectively meets' the charge framed against the - 
owner of the vehicle. | l , 
In my view, the conclusion of the learned Magistrate is right; this appeal is 
therefore dismissed. 
R.M. ; , ; _ Appeal dismissed. — 


~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice GovinpaA MENON AND Mr. Justice RAMASWAMI. 
‘Gopalan Nayar (died) and others .. Appellants* 


J. 
. Lakshmi alias Kutty Amma „and others 7 -- Respondents. 


Malabar Law—Marwnakathapam and Alipasanthana Tarwad—Acqutsitions by karnavan—If self- 
acquired or tarwad properties—Piesumptions and onus, : 
The mere fact that a person’ happens to be the eldest member of a Marumakathayam or Aliya- 
santhana tavazhi or tarwad would not enable-the Court to presume that all the properties standing 
- in his name are the joint family properties ; but if there is evidence to show that at the time the indjvi- 
dual became senior-most member of the tavazhi or tarwad he had to manage sufficient property 
ing to the joint group as to leave a surplus income then it can be presumed that the subsequent 
acquisitions were made in a representative capacity and not in: his individual capacity. 
Case-law reviewed, 
` Appeal against the decree of the Court of the Subordinate Judge, Ottapalam, 
dated goth November, 1948, in O.S. No. 56 of 1946. 


N. Sundara Ayyar and V.R. Venkatakrishnan for Appellants. 


T. C. Raghavan, C. Rajaraman, K. Sridhara Menon, A. R. Srinivasan and T. 
Bhaskara Menon for Respondents., _ 
The Court delivered the following Judgments :=—= * . . 


Govinda Menon 7.—I am in entire agreement with my learned brother.. Since 
he has discussed the facts of the case in extenso I do not wish to repeat them. | 


As it has been*found that most of the properties now in dispute cathe into 
existence after Exhibit B. 17, dated 1st December, r1 8, it is contended on behalf 
of the plaintiffs that the first defendant that is the karnavan of the tarwad, must 
be deemed to have acquired them from out of the nucleus afforded by the properties 
which belonged to the tavazhi on that date, whereas the contention of the first 
defendant in the Court below and now repeated here by his legal-representatives 
is that there was no sufficient nucleus out of which any acquisitions could have 
been made by the first defendant and. unless the plaintiffs are able to show that 
there were surplus funds in the hands of the first defendant with which such properties 
could be acquired, the presumption must be that the even tenor of the documents 
namely, that the acquisitions oe to the first defendant must prevail. This 
raises the general question of law with regard to the ownership of properties standing 
in the-name of the karnavan of a.tavazhi. That the first defendant was the karna- 
van of the group by birth from the time the tavazhi separated from the main tarwad 
at least for the purpose of living has not been questioned. 

” The law is stated in P.R. Sundara Iyer’s “Malabar and Aliyasantana Law” 
at page 179,.in the following terms : a ot l 


* Appeal Nos. 1 and 149 of 1949. >. X . 26th August, 1954- 
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* A karnavan who is in possession of family funds for instance would be presumed to have made 
a his acquisitions with them for the benefit of the family and in his case the presumption would 
very strong.” ; 


The ‘presumption referred to is that the properties. should be deemed to be joint 
family properties. But if it is proved that there was no joint family property from 
which the disputed properties could have been acquired that fact would certainly 
rebut the presumption of family acquisition but it is not sufficient to show that the 
family funds alone cannot account for the acquisition. The learned author also 
states that when there is a mixing up of the family funds and separate funds the pre- 
sumption is that the separate funds are merged in the family funds. ‘This presump- 
tion does not ordinarily apply to acquisitions made by the junior members as is 
laid down to that effect in a series of decisions. H is stated in Mayne’s Hindu Law 
and Usage (11th Edition) at pages 992-993 that in such matters there cannot be a 
definite presumption either way but that the circumstances of the particular case 
have to be looked at to ascertain the nature of ownership. The view taken has been 
that property acquired by a junior member is to be presumed to be his own separate 
acquisition and that it lies on the party setting up, that it is tarwad property to 
prove that it was an acquisition on behalf of the tarwad. But where properties 
stand in the name of the karnavan and were acquired at a time when he was the 
de facto karnavan there is a natural presumption that the acquisitions were for and 
on behalf of the tarwad. The customary Marumakkathayam law has always been 
that when the karnavan in erie of tarwad property is found to acquire other 
properties it must be deemed that he acquired them on behalf of the tarwad. The 
same rule has been held to be applicable when an Anandravan is the manager of a 
' branch tarwad and is in possession of funds belonging to such branch tarwad. 
See Mari Veetil Chattu Nair v. Mari Veetii Mulamparol.1 There is no difference 
in this matter so far as Aliyasanthana law also is’ concerned: Vide the 
decision in Kunhanna Shetty -v. Timmaju*, ‘Where it was seen that a man 

of an Aliyasanthana family which was undivided acquired certain properties in his | 
name it was held in .Thimmakka v. Akku®, that the onus was on the person who set 
up private ownership that the properties were acquired in fact out of private funds. 
Otherwise it will be presumed to belong to the joint family. 


Ít has been laid in Chathu Nambiar v. Sekharan Nambiar‘, by Krishnan, J., 

that 
“in the absence of evidence to the contraty there is a presumption that property acquired by 
the karnavan of a tavazhi was acquired for the tavazhi and with the tavazhi funds and this presumpe 


tion must prevail unless the person who avers that such property is his self-acquistion proves that 
fact by evidence.” f 


A year later Phillips’ and*Ramesam, JJ., in Soopiadath Ahmed v. Inmbantakath 
Manha Mammad Kunhi', laid down the proposition following Chathu Nambiar v. 
Sekharan Nambiar‘ and Mari Veetil Chattun Nair v. Mari Veetil Mulamparol! that in. 
regard to property standing in the name of a karnavan , 


+ 


“there is a presumption that the property belongs to the tarwad but the same presumption does 
not ordinarily apply to a property which stands in the name of an Anandravan.” 


The reason for laying down that proposition in the words of the learned judges is 


“undoubtedly in regard to karnavans the presumption is very strong for they are-in possession 
of the whole of the property of the tarwad and can deal with it as they like.” i 


As under the Hindu Law so unden the Marumakkathayam and Aliyasanthana 
systems there is no presumption that the joint family as such owns property. A 
joint family is the result of relationship by birth and it is not a necessary sine quo non 
‘of a joint family, that the entity should be bound by reason of owning property 


etter ee R tii te tse eammrsaroumisigse> 
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2. eee 27 M.L.J. 60. i 5. (1925) 23 LW. 574- 
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in common, Therefore the mere fact that a person happens to be the eldest member 
of a Marumakkathayam or Aliyasanthana tavazhi or tarwad would not enable 
the Court to presume that all the properties standing in ‘his name are the joint family 
properties; but if there is evidence to show that at the time the individual became the 
seniormost member of the tavazhi or tarwad he had to manage sufficient ee 
belonging to the joint group as to leave a surplus income then it can be presumed that 
the subsequent acquisitions were made in a representative capacity and not in his 
individual capacity. This presumption therefore is restricted to cases where it 
can be shown that there were surplus funds left from which acquisitions could be 
made. Such a thing would depend upon various factors. A family with insuffici- 
ent properties and a large number of members to be fed and clothed cannot be 
expected to leave'any surplus. The karnavan may have a profession of his own and 
may be in a position to save some amounts as a result of his own exertions. In such 
a case it would be unwise or improper to draw a presumption that wherever a 
‘person is able to save by reason of his own gains by science or learning the mere 


fact that he is the head of the family should impress his acquisitions with the family . 


character. In these circumstances the question of presumption will arise only 
where it is shown that the karnavan had properties which were sufficient to meet 
the daily needs of the family and to legve a surplus. It is on this principle that 
the learned Judges in Soopiadath Ahmed v. himbantakath Manha Mammad Kunhi+, made 
the observations quoted above. But where there is a group of persons constituting 
a natural tavazhi or tarwad all working together harmoniously and engaging them- 
selves in the pursuit of agriculture together or where the family is a trading one and 
all the members of the family take some part or other in the family business then even 
if the acquisitions were made in the name of the karnavan they should be deemed 
to belong to the entire group. It is not the fact of one being the seniormost member 
of the family that is crucial in the decision regarding the nature of the property 
acquired but the deciding factor is the possession of fonds belonging to the family 
from which the acquisition is made and even in the case of Anandravans any posses- 
sion of sufficlent family funds out of which the acquisitions could be made raises 
the see Hort that the acquisition has been made for the benefit of the family. 
See the decision in Jswaran Nambudiri v. Vishnu Nambudiri?. Even there, 
the principle has been stated rather too widely when the learned Judge observes that 
if nothing appears in the case except that a member of a joint family is in possession 
of property the burden of proving self acquisition lies on such persons, applies also to 
the property acquired by a junior member of a Malabar tarwad. In my view this 


_ statement of law cannot be applicable to all cases. In the case of an Anandravan 


if he is found in possession of property and there is nothing to show that he had 
anything to dọ with the family property then the presumption is quite the other 


‘-~way and that is that the property belongs to him. As stated already the question 


of presumption can arise only if there is firstly the nucleus and then the surplus 
out of that nucleus. It is the same principle that pervades throughout the judgment 
in Vythinatha Atyar v. Varadaraja Aiyar®, where the learned Judge, Madhavan 
Nair, J. states that the nucleus should be shown to be of such a character as would 
reasonably be expected to lead to the acquisition of the property alleged to be part of 
the joint family property. The only other case which requires reference in this 
connection is the decision by Venkataramana Rao, J., in Puthiamathummal Peringadt 
Assan Kutti v. ‘Peedikayilahath Mammad*. On the facts of that case the con- 
clusion arrived at-was perfectly correct and justified but certain observations made 
by the learned judge have been attempted to be used in such a way as was not 
probably intended to be understood in that manner. When the learned Judge 
Says : 


‘Itisnot enough to show that the kanavan had possesion of tavazhi funds in his hands wherewith 
the acquisition might have been made.” 
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With due respect the statement is made rather too broadly. The following 
-general observations at page 331 should in my view be confined only to the facts 
of that particular case : 


“where again with the consent of the members of the family an individual member including a 
manager is allowed to have separate trade and acquire properties, the presumption ought to be that 
the property acquired in the name of the individual member is separate property even though he . 
might have moneys of the joint family in his hands, It is not enoygh to show that he had fatnily 
money in his han sherawat the acquisition might have been made. It is not even enough to show 
that the family moneys were utilised in the business. When members of a family allow a manager 
or an individual member to acquire property separately with full knowledge that he has joint family 
moneys in his hands, it may well be that the family ie him to use those moneys but profits or 
property acquired therefrom for himself cannot be claimed as joint family property though the mem- 
ber may oe accountable to the family for the moneys so utilised. Such moneys would be in fact ad- 
vances or loans made by the members of the family to the individual member or the manager. ...... 


The only other case relied upon by the appellant is the decision of Wads- 
worth, J. in Mammilli Kunhi Raman Kitavu v. Vengilai Thananchert Runhi Kanavan 
Kitaou.’ This judgment is brief and does not lay down anything new. The 
learned Judge says that in the absence of evidence that the family possessed property 
with the income of which the new acquisition’ might have been made, there is no 
presumption that the property acquired by the manager is family property. This is 
only a restatement of the principles which we have already discussed: 


On the facts of the case my learned brother has found that the learned Sub- 
ordinate Judge was right in holding that except the Pappala Thodi properties and 
items 102 to 104 rest of them belonged to the family, for there is clear evidence of 
joint cultivation by all the members of the family. I need only refer to the evidence 
of P.Ws. 1, 3 and 4. P.W. 1 is the second plaintiff and he says that ever since he was 
ten or fourteen years of age he was attending to the cultivation and that ploughing 
instruments were kept at the gate house of Pappala Thodi, that the harvest from the 
lands used to be kept together and thrashed and that no differentiation was made. 
I am prepared to accept the evidence of P.W. 1 in this respect namely that 
all the members of the family lived together in commensality, worked together and 
augmented the family properties and in such a case there can be no doubt that the 
acquisition was by the family. P.W. 3 whe knows the parties very well says that 
the members to the family were always cultivators and hs karnavan and the otber 
members were all together cultivating and that the crops were all taken to Pappa- 
la Thodi after harvest. P. W. 4 a Moplah states that he has seen Vadakemadam 
cultivation and that the defendant No. 3 was ploughing lands and attending to 
- cultivation. Even D.W. 1 states that all the properties were jointly cultivated, 
harvested and thrashed and all the paddy was kept at Pappala Thodi. In these 
circumstances it is difficult to agree with the learned Counsel for the appellant 
that there was no joint living or joint cultivation. 


Subject to the modifications mentioned in the judgment of my learned brother 
both these appeals are dismissed and in the circumstances without costs. 


Ramaswami, F.,—These are two connected a pene arising from the decree 
and judgment of the learned Subordinate Judge of Ottapalam, in O.S. No. 56 of 


1946. 
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Plaintiffs and defendants 1 to 12 are members of an undivided Marumakkatha- 
yam tarwad and they are related as shown in the genealogical table appended below : 
Se a ae ea ENN R E ET I eS Ee ee ae 


1. (1939)2M.L.J. 757- 


40 2 THE MADRAS LAW JOURNAL REPORTS. (1955 


y r 
n 4- 


Narayani Amma (Died) 
| aa 
Kunhunni Nair . Thachu Nair Lakshmi Amma Parvathi Amma 


(d. 1933) (d.) (d. 1932). 
sialic: Gopalan Govihda Nani ce Ammalu gall ani Readhacané 
Amma (d.) Nair (D. 3) Kutti (D. 2) Amma (d.) Amma (d) Nair (D. $) 
-Kali alias Nair (d.) | 
Kunhi Amma | 
(D. 13) , | = (Devaki ee (D. 8) 
: ee SE | Satyabhama (D. 2) 
Lakshmi Raman- es Tame Govindan 
alias ku krishna Nair 
as Nair (P. 2) oe a Nair (D. 6) (D. 7) 

(ist PIF.) Er o] 
H Parukutty Amma (D. 4) Kesavan Nair (D. 9) 
Kutti Bhargavi Sridharan l 

Sankaran Amma (P. 5) Janaki Kumaran . 

Nair (P. 3) Œ. 4) i (D. 10) (D. 11) 


The first da is the karnavan,and manager of the tarwad. The suit is for 
partition and separate possession of the shares of the Anandravans plaintiffs i in the 
. tarwad properties. 


In these appeals we are confined to three sets of properties known as the Pap- 
pala Thodi properties, Korungot Kalam properties and Mozhikunnu properties, 
items 102 to 104 of the plaint schedule and three debts evidenced by Exhibits Poe 
B-47 and B-48. 


In regard to these properties the claim of the plaintiffs is that the three sets of 
properties are tarwad properties, that items 102 to 104 which are in the names of 
the wife and children of the karnavan 1st defendant are properties purchased by the 
karnavan out of tarwad funds and therefore have got to be treated as aaa fa 
trust and hence partible as tarwad properties, and that the debts evidenced by 
Exhibits B-84, B-47 and B-48 are not binding upon the tarwad. On the other hang 
the claim of the karnavan the first defendant who has since died was that the 

- Pappala Thodi, Korungot Kalam and Mozhikunnu' properties are his self acquisi- 
tions and separate properties and therefore not liable for partition, that items 102° 
to 104. have been purchased out of the funds of defendants 13, r4 and 16 to rg and 
hence not partible and that the three debts are binding upon the tarwad. 


The learned Subordinate -Judge held that the- Pappala Thodi properties were 
the ‘separate properties and self acquisitions of the karnavan, that the Korungot 
Kalam and Mozhikunnu properties are tarwad properties, that items 102 to 104 
do not belong to the tarwad but belong to defendants 13, 14 and 16 to 19 and the 
three debts evidenced by Exhibits B-84, B-47 and B-48 are binding on the tarwad. 
Hence these two appeals by the Anandravans and Karnavan in regard to the dis- 
allowed portions of. their’ claims, _ 


On a review of the entire circumstances of the case we have come to the same 
conclusion as the learned Subordinate Judge. Here are our reasons. 


Before dealing with facts, I wish to dwell upon one topic on which we were 
addressed at considerable length by the learned Advocate for the appellants, viz., 
the alleged incorrect presumptions of-law which are said to have been applied 
by the learned Subordinate Judge in eae to separate Property acquired by. a 
karnavan. 

Where a suit-is brought by a enibe of a tarwad for partition of .prdper 
alleging that it is joint family property and a karnavan contends that it is his self- 
acquired property the question arises—upon whom the burden of proof lies. 


* i 
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There is no presumption that because there is a tarwad it possesses tarwad 
property or any property. When in a suit for partition a party claimed that any 
particular item of property is tarwad property or when in a suit on a mortgage 
a party contends that the property mortgaged is tarwad property, the burden of 
proving that it is sọ rests on the party asserting it, though circumstances may readily 
cause the onus ta be discharged. To render the property tarwad property, the 
plaintiff must prove that the tarwad was possessed of some property with the income 
of which the property in question could have been acquired or from which a pre- 
sumption could be drawn that all the property possessed by the tarwad is joint 
family property or that it was n with tarwad funds, such as the proceeds, 
of sale of tarwad property or by joint labour. None of these alternatives is a matter 
of legal presumption. It can only be brought to the cognizance of the Court 
in the same way as any other fact, ziz., by evidence. 


When a nucleus of tarwad property is proved or admitted, a presumption arises 
that the whole of the property of the tarwad is-joint including any acquisition by 
the karnavan. But no such presumption would arise if the nucleus is such that 
with its help the property claimed to be joint could not have been acquired. In 
order to give rise to the presumption, the nucleus must be such that with its- 
help the property claimed to be joint would have been acquired. Such 
being the presumption, if the karnavan claims any portion: of the property as his 
separate property the burden lies upon him to show that it was acquired by him in‘ 
circumstances which would constitute it his separate property. He can do this by ` 
showing that the income of the existing tarwad property was employed other-- 
wise and secondly by correlating the acquisitions with his own self-earnings and also- 
by proving that these earnings were not blended with the tarwad estate and re- 
mained his self-acquired property.. On account of the fiduciary position which he 
occupies, Courts will lay upon him a heavier burden than in the case of any other 
member of the tarwad and in fact in the case of an Anandravan the presumption 
would be in favour of the acquired property being his self-acquisition. This larger 
quantum of proof saustying both e negative and positive aspects of acquisition 
out of karnavan’s own exertions and without any detriment to the tarwad, t.e., with- 
out the aid of the tarwad propertyis based upon section 111 of the Indian Evidence 
Act. It will be remembered that the position of a karnavan is fiduciary in respect 
of the junior members who are known as Anandravans and he is the protector 
of the tarwad’s interest and the guardian of its minor members and therefore he 
is bound to scrupulously account for the acquisition not having been made to the 
detriment of the tarwad, 


‘These principles are deducible from the following line of decisions of this Court. 


The case-law on the subject as it stood upto 1916 has been summarised in. 
P.R. Sundara Aiyar’s ‘Malabar and Aliyasantana Law,’ 1922 Edition, paragraph 
100, as follows : 


“ As under the Hindu Law, so under the Marumakkatayam and Aliyasanthana systems joint 
holding is the rule and individual holding the exception and it 1s for the individual member who sets 
up separate utle to make 1t out. Adan Veeti Chatu Nair v. Mari Veettl Sekharam Nair}, Virarapan vV. 
Valia Rani*, Govinda Panika v Nani®, Thimmakka v. Parameshrit, Dharnu Shetty v. Dejamma*. The 
strength of the presumption would no doubt vary according to circumstances. A karnavan who is in 
possession of family funds, for instance, would be presumed to have made all his acquisitions with 
them for the benefit of the family and in his case the presumption would be very strong: Kalleti 
Kunju Menon v. Palat Enacha Menon*, Kunhanna Shettt v. Timmaju?. The discussion as to a nucleus 
aad the burden of proving its existence or the contrary is common to the ordinary Hindu Law and 
these systems. Ifit is proved that there was no family property from which the property in question 
could have been acquired, that undoubtedly would rebut the presumption of family acquisition but 
it is not sufficient to show that the family funds alone cannot account for the acquisition [ akka v. 
Parameshri*], For ıt must be borne in mind that when there is a mixing up of the family funds and 
separate funds the presumption is that the lattér is merged in the former. As under the Hindu 
Law, an inconsiderable contribution from the family funds may not affect the nature of the acquisi- 
tion. It could not in those circumstances be said that the family property was instrumental to the 
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alone : Strange, Vol. I, page 213 ; Lakshman Mayaram v. Jamnabait, As said in Books of Hindu 
Law “ things of ordinary value may be given up for they are mere chaff” (ds minimis non curat lex) ; 
for instance in the practice of agriculture, it is said, taking a rope for his plough out of the common 
stock would not invalidate his pretensions to an usive right. Nor would the fact that the money 
is raised on the credit due to the relation of the manager to the family property be a reason for holding 
that the property acquired is family propor It would be otherwise if the property is rajsed by 
pledging the family property. A member of the family making improvements on the family property 
or raising crops on the family property cannot of course claim them ; Kannan v. Tenju*, and Vishnu 
Nambudr v. 3. They will be regarded as accretions to the family property ; it would bé 
otherwise if the lands were held:en lease from the family ; acquisitions out of maintenance allowances 
oroutof the income of the family allotted for that purpose should be similarly treated as self-acquisi- 
tions, The case may vary if it is only an improvement of the family pro in his possession for 
maintenance for then the simple case would be complicated by the principle of merger.” 

In Chathu Nambiar w. Sekharan Nambtar*, Krishnan, J., held that in the absence 
of evidence to the contrary, thereisa presumption that property acquired by the 
karnavan of a tavazhi was acquired for the tavazhi and with the tavazhi funds 
and that this presumption must prevail unless the person who avers that such 
property. is his self-acquisition proves that fact by evidence. 


In Hi ee Ahmed v. Manha Mammad Kunhi® Phillips and Ramesam, JJ., 
approved the contention before them that there is a very strong presumption that 
property standing in the name of a member of a Malabar tarwad belonged to that 
tarwad and added that the presumption has been laid down in Chathu Nambiar 
v. Sekharan Nambtar*, and Mari Veetil Chathu Nair v. Mari Veetil Mulamparol Sekharan 
Nair®, with regard to karnavans, and undoubtedly, with regard to karnavans, 
the presumption is very strong, for they are in possession of the whole of the property 
of the tarwad and can deal with it as they like. 


In Kunhi Raman Kitavu v. Kunhikarnavan Kitaou’, Wadsworth, J., held that in 
the absence of evidence that the family possessed property with the income of which 
the new acquisition might have been made,.there was no presumption that the pro- 
perty acquired by the manager was family property and followed Vydtanatha Arar v. 
Varadaraja Aiya è. ; 


In Puthtamathathummal Pesingadt Assankutiit v. Peedtkay:lahath Mammad?, Venkata- 
ramana Rao, J., deduced the following propositions : 

“ There is no presumption in law that when a Malabar family is joint, it possesses any joint pro- 
perty or that all the property possessed by it is joint property. When property stands in the name 
-or is in the possession of a member of a family, it is incumbent upon those who assert that it is joint 
family pro to establish it. Where [it is or admitted that a family possesses sufficient 
nucleus with the aid of which any member might have made the acquisition, the law raises a presump- 
tion that it is joint family property and the onus is shifted on to the.individual member to establish 
that the property was acquired by him without the aid of that nucleus. Whether the presumption 
should be raised and the burden of proof should be shifted at all and what weight should be given 
to the said presumption depend on the facts and circumstances of each case. The presumption 
aforesaid is one which the law raises where nothing is known except the bare fact of a nucleus and 
acquisition.” è 

In Kuttan Unni v. Kochunns}® Sir Lionel Leach, C.J. and Lakshmana Rao, 
J., held that in a family governed by the Marumakkatayam Law the presumption 
' is that the properties held by the head of it belonged to the tarwad, and the 
burden of proof lies on him who contends otherwise. 


The onus, however, as a determining factor of the whole case can only arise 
‘ ifthe Court finds the evidence pro and con so evenly balanced that it can come to no 
definite conclusion and then the onus will determine the matter. But if the Court 
after hearing and weighing the evidence comes to a definite conclusion; the need 
for placing the onus does not arise. In other words the ques\ion of onus at the close 
of a case only becomes important if the circumstances are so ambiguous that a definite 


- 
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conclusidn is impossible without resort’to it. [William Robins v. Natonal Trust 
-Co.1, Sine, Darby and Co. v. Official Assignee*, Yellappa v. Tippanna®, Nand Kishwar 
Bux v. Gopal Bux, Sree ON danba V. Veeramma Reddi®, E.I.R. v. Major Andrew", 
Harmes v. Kinson?.} 


In the instant case the learned Subordinate Judge has correctly applied these 
well settled principles as will be evident from the discussion in paragraph 14 of 
his judgment. Secondly, the question of onus was thoroughly unimportant in 
this case because both sides adduced a volume of oral and documentary evidence 
in support of their respective contentions and the learned Subordinate Judge has 
grounded his conclusion on the evidence in this case and decided whether the pro- 
perties in question were tarwad properties or self-acquisitions of the karnavan. 


Bearing these prinajples in mind let us examine the disputed items. 
+ * * + * * 
[His Lordship after discussing the facts of the case, concluded: —] 


In the result, subject to the modifications mentioned above, the decree and: 
judgment of the lower Court are affirmed and both these appeals are dismissed 
and in the circumstances without costs. 


K.S. meme een i Appeals dismissed. 
[FULL BENCH.] . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—MR. JUSTICE GOVINDA Menon, Mr. Justice Mack’ anb MR. 
Justice RAMASWAMI. 


George Swamidoss Joseph .. Peitttioner* 
J. i 
Mrs. Harriett Sundari Edward 
falsely called Mrs. Harriet Joseph .. Respondent. 
Indian Divorce Act AA of 1869), section 7—Decree of nullity of marruage—Decree absolute if can be pastea 


-straightaway—ZInteroal between decree nisi and decree absolute—If can be reduced. 


A decree that should be passed by the High Court in its Original Matrimonial Jurisdiction in a 
petition for nullity of marriage should in the first instance be a decree nist and not a decree absolute. 


Sumathi Ammal v. Paul, (1935) 70 M.LJ. g21: I.L.R. 59 Mad. 518 (F.B.) re-affirmed. 


So fat as decrees for nullity are concerned the Indian Courts must follow the law and practice 
in England as regards nullity decree, which should be in decree nisi form, but the period for pee 
the decree absolute should be six months. 


Section 12 ay the (English) Matrimonial Causes Act and Matrimonial Causes (Decree Abso- 
ute) General 1946, whicheeduces the period both in cases of dissolution and nullity from six 
months to six weeks is in contravention of section 16 of the Indian Divorce Act. This however consti- 
tutes no obstacle to the Indian Courts making a decree msi for nullity absolute within that period in 
-excepti cases, or even to their indicating at the time the decree nisi 1s passed, if the Court is satis- 
fied tha there is no possibility of appeal and exceptional reasons exist, within what period the decree 
nist shall be made absolute. 


Alvares for Messrs. Pats, Lobo Gnd Alvares for Petitioner. 
V. Tyagarajan and N. T. Raghunaihan, amicus curiae. 


The Court delivered the following Judgment.— 


Govinda Menon, 7.—I have had the advantage of reading the Judgment which my 
dearned brother Mack, J., is about to deliver and since it has my entire concurrence, 
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I do not propose to discuss matters dealt with by him in detail. My learned brother 
has dealt with a topic which occurred to us during the course of the arguments 
before us as not having been the subject of consideration in any of the previous 
decisions, namely, the practical difficulty that might arise, in case a decree absolute 
is passed in the first instance, in a suit for nullity of marriage and one of the parties 
immediately contracts a second marriage which might become illegal if the decree 
absolute is get aside in appeal. 


I am in entire agreement with the view expressed by my learned brother. 
It has to be considered whether section 7 of the Indian Divorce Act cei been. 
preserved by the Adaptation of Laws Order of 1950, it cannot be fqllowed by the 
Indian Courts after the declaration of the country as a Republic for the reason. 
that it is not proper for a free country in its administration of justice to have a statute 
laying down that the laws and regulations of another country should be followed 
in tote. The section. is subject, to a limitation. It lays down. i 

“subject to the provisions contained in the Act, the High Courts and District Courts shall 
in all suits and proceedings hereunder act and give relief on principles and rules which in the opinion , 
‘of the said Courts are as nearly as may be conformable to the principles and rules on which Court 
for Divorce and Matrimonial causes in England for the time being acts and gives relief.” 

The result is that if the Act is silent on a particular topic or subject then the 
Courts in India even now shall give relief on principles and rules prevalent in Eng- 
land for the time being: It is urged before us that the Indian Courts will have to 
follow, in the absence of specific prohibition to contrary, the various alterations and 
changes that might be introduced in the divorce laws of England from time to- 
time and that such a state of things would not be in consonance with the prestige 
and dignity of a free country. The point of view can be answered with reference to. 
the Constitution itself: for sub-clause (3) of Article 105 lays down that except in 
certain respects set 

“the powers, privileges and immunities of each House of Parliament and of members and the 
committees of each House, shall be such as may from time to time be defined by Parliament by law,, 
and until so defined, shall be those of the House of Commons of the Parliament of the United King- 

,dom, and of its members and committees, at the commencement of the Constitution.” : 
From this it is clear that even as regards parliamentary procedure and powers 
and privileges of the House of Parliament and of the members and the committees 
of each House, we have adopted what was obtaining in the House of Commions 
of the United Kingdom at the time of the commencement of the Constitution. ` 
_ There is, no doubt, a difference so far as section’ 7 of the Indian Divorce Act is 
concerned in that the words “‘for the time being” occurs in that section. Stone and- 
Mockett, JJ., in Sumathi Ammal v. Paull, have interpreted these words as referring 
to the changes that may be made in the principles and laws governing divorces 
and matrimonial practices in England from time to timg and’ that the Indian Courts 
should follow such changes. There is no doubt an anomaly in that the Indian. 
Courts have to keep pace with the practice in England and to note changes that 
are made in the principles and rules of the English divorce laws from time to time. 
' But after all the Indian Divorce Act is founded mainly, if not solely, upon the English 
Act and one does not feel that it is incongruous to keep pace with the changes that 
are made from time to time in the parent law. _ 


I agree with my learned brother, Mack, J., in his conclusions. 


Mack, 7.—The following questions have been referred to us for determination. 
on a reference made by one of us, Ramaswami, J., sitting on the Original Side : 


‘ít. Whether the decision of the Full Bench in Agnes Sumathi Ammal v. Paul! laying down that 
the proper form of a decree to be passed in the first instance in a suit for a declaration of nullity of © 
marriage is that of a decree nisi and not a decree absolute requires reconsideration in the light of © 
_ changed circumstances; and 

2. Whether the general Order made in England, namely, Matrimonial Causes (Decree Absolute} 
Order, 1946, reducing the period of delay from six months to six weeks applies to decrees passed in 
the case of declaration for nullity of marriages by the High Court on the Original Side undef? the- 
provisions of section 7 of the Indian Divorce Act ?”. 
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In Sumathi Ammal v. Paul+, Stone and Mockett, JJ., held, Wadsworth, J., (dissent- 
ing), that'the decree that should be passed by the High Court in its Original Matri- 
monial Jurisdiction in a petition for nullity of marriage should in the first instance be 
a decree nisi and not a decree ahsolute. That was the practice on the Original 
Side of our High Court until Panchapakesa Aiyar, J., deviated from it last year in 
Gonsalves v. Iswariah* and following a Calcutta decision placed before him, Steed- 
man v. Wheeler®, passed straightaway an absolute decree for nullity. The Full 
Bench in Sumathi Ammal v. Paul? which till then governed the practice on the Original 
Side of this Court, does not appear to have been placed before the learned Judge, as 
it should have been by the learned Advocates on the Original Side who appeared in 
that case. 


There has been much difference of opinion on this matter. It would appear 
that the High Courts of Calcutta, Bombay, Allahabad and Lahore have, as the 
position stands to-day, taken the view that a decree for nullity need not be in decree 
nist form and in fact that an absolute decree should be granted straightaway. We 
do not propose to go too elaborately into the conflicting case-law and the various 
viewpoints expressed, as we find ourselves in agreement on this point with the view 
-expressed by Stone and Mockett, JJ., in Sumathi Ammal v. Paul? which decided the 
question referred to them in view of a divergent practice in this matter of other High 
Courts." We do not therefore propose to repeat here the reasoning given by the 
learned Judges of the Bench, with whom we find ourselves in agreement. We 
would like, however, to say as briefly as possible why we are in complete agreement 
‘with the view they have taken. 


Since that decision in 1935, the Calcutta’ High Court, it would appear, took 
the same view as Sumathi Ammal v. Paul, in Taylor v. Wenkenbach*, a decision by 
Costello, J. Das, J., as he then was, however in Stedman v. Wheeler®, the decision 
on which Panchapakesa Aiyar, J., relied, in, if we may say with great respect, a very 
comprehensive judgment, took the view taken by Wadsworth, J., and held that a 
decree in a case of nullity should be in absolute form. ‘Das, J., observing that he 
would be slow to upset a practice which had prevailed in the Calcutta High Court for 


LY 


a number of years unless he was compelled to do so, on a very careful consideration . 


of the relevant provisions of the statute applicable to the case and judicial decisions 
thereon, came to this conclusion. We have been taken through his judgment, 
but with respect ate unable to agree with his dissent from the view of Stone and 
Mockett, JJ., in Sumathi Ammal v. Paul}. 


In Bombay an absolute decree for nullity passed straightaway by the High 
Court appears to have been the practice of that Court, at any rate, since 1898, 
judged from the Full Bench decision in A v: B®, which took the view that a decree 
for nullity of the marriage made by a District Court cannot be confirmed by the 
High Court before the expisation of six months from the pronouncing thereof. 
That decision differentiated on grounds, which with respect are not apparent to us, 
between decrees for nullity passed by a High Court and those passed by a District 
Court, the former being made absolute at once but the latter having to be con- 
firmed by the High Court after a lapse of six months. ‘There are, however, perti- 
nent observations by Ranade, J., in his separate judgment, which appears to us 
to support the same kind of decree in both cases of dissolution and nullity, when 
at page 463 he said this: 

“ Quite apart from the requirements of strict legal construction, it may be noted that the reasons 
of iency, which suggest that such confirmation should not be made in the case of decrees for the 
dissolution of marriages till after six months have expired, hold equally good in the case of nullity 
decrees. . . à There is equal room for collusion in both cases. The same safeguards are, 
therefore, needed in the one case as in the other.” 

These observations, as it appears to us give strong support to the Full Bench 
decision in Sumathı Ammal v. Paul®. 


Eana 
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_ In Caston v. Caston? a Full Bench of the Allahabad High Court held that a 
decree for nullity made by a District Judge may be confirmed before the expiration 
of six months from the pronouncing thereof and dissented from the Bombay deci- 
sion, A v. B? on this point. In Snow v. Snow Mootham, J., merely cited some 
decisions of the Allahabad High Court to support an absolute decree straightaway in 
a case of nullity. . 


In the old Lahore High Court, Bhide and Tapp, JJ., in Wilson V. Wilson’, 
a case of nullity, granted an absolute decree straightaway on an appeal from a 
District Judge. 


` We have indicated a sufficient amount of case law showing a divergence of 
opinion from the view: taken in Sumathi Ammal v. Paul® and the established practice 
here until it was deviated from in Gonsalves v. Iswariah® with judicial opinion 
veering in favour of a decree for nullity being passed straightaway. „At the time 
the Indian Divorce Act was enacted in 1869, it followed the lines of the existing 
English Divorce Act. In fact it would appear that in England decrees for nullity 
were passed in absolute form straightway until the Matrimonial Causes Act of 
1873, obviously intended to rectify a defect on some abuse coming to notice, re- 
quired a decree of nullity in England also to be in decree nisi form, on the same 
footing as a decree ntsi for dissolution. ‘There has been no corresponding statutory ' 
amendment to the Indian Divorce Act, which, however, under section 7, requires. 
High Courts and District Courts, subject to the provisions of the Indian Divorce 
Act, to act and give relief on principles and rules which in their opinion are as 
nearly as may be conformable to the principles and rules on which the Courts. 
for Divorce and Matrimonial Causes in England for the time being act and give relief. 
Stone and Mockett, JJ., in Sumathi Ammal v. Paul® took the view that the Courts 
in India were under section 7 bound to follow any change in principle or rules. 
on which the Court for Divorce and Matrimonial Causes in England for the time 
being acted and gave relief, provided that it involved no contravention of a specific 
provision of tbe Indian Divorce Act. There is no specific prohibition against a 
decree for rfullity being in nist form. It does not appear to us to make any difference 
- whether the modification in rules and principles contemplated in section 7 of the 
Indian Divorce Act is effected in England either by judicial decision or by statute 
or by the evolution of administrative practice and procedure or by rules or orders. 
made such as those referred to for instance in section 16 of the Indian Divorce Act. 
As it appears to us, the only criterion is whether such a change in rule or principle 
contravenes specifically a provision of the Indian Divorce Act or any 
provision of the Code of Civil Procedure made applicable under section 45 subject 
to the provisions of the Act. If it does, the Courts of India cannot apply it, if it 
does not, as we understand section 7, which was a legislative provision to make the 
practice on the matrimonial side obtaining in Bndia, so far as possible, in 
contemporaneous accord 'with that prevailing in England, the change in 
rule or principle has to be applied, by the Indian Courts. Section 7 
of the Act has been preserved by the Adaptation of Laws Order of 1950 
and is still valid law. There is no suggestion that it is in any way ultra 
sires of the Constitution. Although section 7 requires in the domain of divorce 
changing ee. rules and principles within the scope of the Indian Divorce Act 
to be adopted by the Indian Courts, we can see nothing in the altered position of 
India after the attainment of Independence which renders that mandatory obliga- 
tion imposed on Courts inoperative, although they do of course require satisfactory 
evidence placed before them of altered rules and principles which govern the practice 
of a Court of matrimonial causes in England. 


There is much to be said for the view taken by Wadsworth, -J., which was 
» followed by Das, J, if the Act is approached from the standpoint of strict legal cons- 
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truction without the liberal construction which we think should be given to section 7 
ofthe Act. Otherwise the whole intention underlying that section would be frustrated. 
and Indian Divorce law would be confined rigidly'to the statutory position laid 
down þy the Act in 1869, which the legislature specifically intended should not þe 
the case. It may be that because of the existence of section 7 and the power given 
to Indian Courts to apply changing principles and rules on which the Court for 
Divorce and Matrimonial Causes acts in England and gives relief, no statutory 
amendments to the Indian Divorce Act of 1869 were considered necessary to in- 
corporate one of the changes in the Matriminal Causes Act of 1873 that a decree 
nullity should in the first instance be in decree nist form. If the Indian Divorce 
Act is critically scrutinised, it does reveal differential treatment to be accorded 
to decrees of dissolution of marriage and decrees for nullity, which are provided 
for in two separate parts. In the Indian Divorce (Amendment) Act, (XV of 1927) 
by which section 17-A of the Divorce Act was enacted, statutory provision was 
made for a High Court established by Letters Patent to appoint an officer to perform 
the functions exercisable by the King’s Proctor, with power to show cause Why 
a decree for dissolution of marriage should not be made absolute. It is extremely 
difficult to say why decrees for nullity were left out of section 17-A, as collusion or 
connivance between parties under section 47 of the Act is made equally applicable 
to petitions for a decree of dissolution of marriage or of nullity of marriage or judicial 
separation, which shall each state that there is no collusion or connivance. Further- 
more, the remarriage in section 57 of the Act only provides for remarriage in the 
event of a decree for dissolution of marriage and not specifically for a decree for- 
nullity. The section requires a period of six months after the date of the High 
Court confirming a decree for dissolution of marriage made by a District Court 
or after the date of any decree of a High Court dissolving a marriage and no appeal 
has been filed. 


None of the decisions which have laid down’ that a decree for nullity passed 
by a High Court should be straightaway passed in absolute form have, with respect, 
considered the question from the standpoint of remarriage. There is nothing in the 
Indian Divorce Act to prevent a party remarrying on an absolute decree for nullity 
of the marriage being passed. English law and practice to-day allows either party ` 
to the marriage to remarry after a decree absolute either of nullity or of divorce (See 
Philip’s Divorce Practice, 4th Edn,. at page 204). The right of remarriage after 
decree absolute of dissolution of marriage was conferred by section 13 of the Matri- 
menial Causes Act, 1950. A more serious practical objection to an absolute decree 
for nullity being passed straightaway, particularly in a contested suit with the pos- 
sibility of an appeal, is that the party succeeding in getting such a decree may 
proceed to marry straightaway, a course which it would appear is legally open to 
him, unless the other side whmediately restrains him by an’ injunction from the 
appellate Court, a step which might be too late. In Steedman v. Wheeler+ the opinion 
was expressed that a plain, simple absolute decree for nullity should be- passed under 
the Indian Divorce Act as in ‘a suit for declaration of nullity of marriage between 
non-Christian persons under section 42 of the Specific Relief Act. That position 
has, with respect, now been altered in this State by the passing of the Madras. 
Hindu Bigamy (Prevention and Divorce) Act of'1949, section 5 of which places both 
categories of cases, whetber of dissolution or nullity on grounds of impotence 
under the Indian Divorce Act, on precisely the same footing and requires a final 
decree to be passed with, however a remarriage provision forbidding in both these 
categories of cases either party to marry till after the expiry of six months, and the 
time fixed for an appeal or the determination of the appeal. A decree for nullity 
by a single Judge of the High Court is liable to appeal within twenty days. With- - 
out any specific prohibition in the Indian Divorce Act on a party to a nullity decree 
remarrying, we think that an overwhelming case is made out on grounds of expe- 
diency and public morality fora decree for nullity also being passed first in decree 
nist form. . P 
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The view taken by. Stone and Mockett, JJ., in Sumathi Ammal v. Paul? derives 
aconsiderable support from the Privy Council decision in Iswariah v. Iswariah®?. In 
. that case a District Judge acting under section 7 of the Indian Divorce Act increased 
-alimony to the wife after a decree for judicial separation was passed, taking the 
principles and rules of the English Courts as a guide; The Madras High Court 
- (Phillips and Reilly, JJ.) held that on a true construction of section 37 of the Indian 

Divorce Act, the. Indian Courts had power to do this within the ambit of the section. 
“The Privy Council upheld the view taken by the High Court ; but they also consi- 
«dered section 7 of the Act and we cannot do better than endorse the interpretation of 
section 7 read with section 45 of the Indian Divorce Act given by Machanda in 
his Law and Practice of Divorce at page 39 in the light of Iswariah v. Iswariah* and 
Sumathi Ammal v. Pauli, that where there are specific provisions in the Act or in the 
Civil Procedure Code, the Courts have no authority to enlarge or to cut down their 
-scope by application of the rules and principles of the English Divorce Courts. 
‘The Courts can neither cut down the provisions of the Act nor can they supply 
any form of relief not provided by the Act. .Subject to this, the Courts may act 
-and grant relief on principles aid rules prevailing in the Divorce Courts in England. 


The present English Law and Practice of Divorce is summed up in Phillip’s 
Divorce Practice, 4th Edn., at page 202, as follows: 
“ By section 12 (1) of the Matrimonial Causes Act, 1950, every decree of divorce or of nullity 
of marriage must in the first instahce be a decree nisi, which canot be made absolute until after the 
«expiration of six months from the pronouncement thereof unless the Court, by general or special 
pees from time to time fixes a shorter time. By the Matrimonial Causes (Decrees Absolute) General 
Order, 1946, the period between decree nisi and decree absolute was reduced from six months to six 
-weeks. is, however, no limit to the extent to which the Court may ‘abridge the period, and, 
in a proper case, application may be made to reduce the period of six weeks. It is possible for a Judge 
at the trial or hearing of a petition fdr dissolution or nullity of marriage to order that the period between 
decree nisi and decree absolute be shortened. Such orders are rarely made and should be asked 
for only in exceptional circumstances.” 
‘The extent, therefore, to which the law and practice of divorce under the Indian 
" Divorce Act can be brought into harmony with English Divorce Law and Practice 
is what we have to decide. There is no prohibition in the Divorce Act or in the 
Civil Procedure Code against a decree for nullity being passed in nist form. Nor 
is there any section in the statute which requires an absolute nullity decree being 
passed straightaway. The statute being silent on this point, we have neither 
hesitation nor difficulty in holding that the English law and practice can and must 
be applied under section 7 of the Act. On the first point referred to us, we hold, 
therefore, that the Full Bench decision in Sumathi v. Paul}, requires no reconsidera~ 
tion in the light of any changed circumstances, that it lays down good law which 
must be followed by the Original Side of this Court. 


The second point referred to us for deterfnination, viz., whether if the 
. decree were to be in nisi form, the period should be reduced from six months to six 
weeks in conformity with present English practice, is a matter not entirely free from 
difficulty. My learned brother Ramaswami, J., in his reference has mentioned a 
decision of mine in O.M.S. No. 19 of 1949, an unreported decision, in which after 
granting a decree msi for nullity.on 13th February, 1951, I made it absolute on 
24th April, 1951, after a period of rather more than two months. I may say that 
I there acted under section 7 of the Act on the legal basis which has now the full 
‘concurrence of my learned brothers, and which after reviewing ali the authorities 
placed before us, I am also now quite satisfied is correct. In the case of decrees for 
dissolution of marriage under section 16 of the Act, as differentiated in the Act ` 
from decrees for nullity, the decree in the first instance ‘shall be a decree nist 
“ not to be made absolute till after the expiration of such time, not less than six months from 


_-the pronouncing thereof, as the High Court, by general or special order from time tò time directs ”, 


rote wet ; i 
: This is a statutory enactment containing a mandatory provision that the 
‘Interval between the decree nisi and the absolute decree in a case of dissolution of 
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marriage shall not be less than six months., Section 12 (1) of the Matrimonial 
Causes Act, 1950, which empowers a Court by general or special order to fix a shorter 
time clearly appears to contravene specifically section 16 of the Indian Divorce Act 
and so does ie Matrimonial Causes (Decree Absolute) General Order, 1946, re- 
ducing the period from six months to six weeks. These impediments which come 
in the way of adopting English present law and practice to dissolutions of marriages | 

* which come within the scope of Part III of the Indian Divorce Act do not exist 
so far as decrees for nullity are concerned, which are governed by Part IV of the Act. 
We would answer the question referred to us by saying that so far as decrees for 
nullity are concerned, the Indian Courts must follow the law and practice in Eng- 
jand as regards nullity decrees, which should be in decree msi form, but the period 
for making the decree absolute should be six months. We think-that section 12 (1 
of the Matrimonial Causes Act and the Matrimonial Causes (Decree ee 
‘General Order, 1946, which reduces the period both in cases of dissolution and 
nullity from six months to six weeks is in contravention of section 16 of the Indian 
Divorce Act. This, however, constitutes no obstacle to the Indian Courts making 
a decree nist for nullity absolute within that period in exceptional cases or even to 
their indicating at the time the decree nist is passed, if the Court is satisfied that 
there is no possibility of appeal and exceptional reasons exist, within what period 
the decree nist shall be made absolute” These answers will bring the law and 
practice under the Indian Act in the domain of decrees for nullity, without contra- 
vening specifically a single one of its provisions in accordance with the principles 
and rules on which the Court for Divorce and Matrimonial Causes in England now 
acts and gives relief. 


We would like to express in conclusion our great appreciation of the valuable 
assistance Mr. V. Thiagarajan has given as amicus curtae in this matter and the 
authorities and arguments he has placed before us in so lucid and concise a manner 
with his usual ability. We also appreciate the assistance rendered by Mr. N. T. 
Raghunathan, who appeared as Mr. Thiagarajan’s junior. 

In the exceptional circumstances set out in the ‘application for divorce the 
period is reduced to the period of six weeks which has already expired. The decree 
for nullity is made absolute. : <a 


K.S. Decree made absolute. 
[FULL BENCH.] ` : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—~Mnr. Justice RAJAGOPALAN, Mr. Jusrick BALAKRISHNA AYYAR AND 
Mr. Justice RAJAGOPALA AYYANGAR. 


K. Nagarathnammal ° -. Petitioner* 





l 0. 
S. Ibrahim Saheb and another .. Respondents. 
Madras Hereditary Village Offices Act (IIT of 1895), section 10 (5)——-Actiom of Collector under-—District 


‘Collector appointing a deputy to a post registered in the name of a minor as the heir of the holder of the hereditary 
ullage affice—If revisable by the Board of Revenue—Board of Reoenue—Powers to interfere with an order of the. 
District Collector. 


Board of Revenue and District Collector —Powers of—Spheres of control by Government and the Board respec- 
tively. 
Standing Orders of the Board of Revenue—Nature of—Scope and legal effect. 
The scheme of the several regulations like Regulations I of 1803, IT of 1803 and VII of 1828 is 
to place on the Board of Revenue the duty and the responsibility for the executive administration of the 
revenue and it is given the power to discharge that responsibility by punishing those who neglect 
their duties. p 

In a like manner, so far as his district is concerned, the responsibility is placed on the Collector. 
But in order to enable him to discharge his duties, he is given a plenary power of control and superin- 
tendencaover his subordinate and Assistant Collectors and require them to submit to him thefr pro- 
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ceedings before they are given effect to and he is given power to confirm, modify of annul their deci- 
sions. ‘These powers are very wide and could be exercised in all cases and-in the fullest manner. 


Venkata Subba Rao v. Ananda Rao, (1951) 1 M.L.J. 410, explained and doubted. 


‘Where a statute or'rules framed thereunder vest a discretion in an officer subordinate to the 
Government then that discretion must be exercised by the officer and cannot be exerased by the- 
. Government. The power of superintendence which the Government may claim cannot be invoked. 
to justify interference with the statutory discretion of its subordinate officers. eoo 


Commissione of Police, Bombay v. Gordhandas Bhanji, (1951) S.C. J. 803: (1952) S.C.R. 135, referred. 


Under certain provisions of the Madras Hereditary Village Offices Act there is a specific right of. 
appeal and second appeal in some cases from the orders of the Collector. For example under section. 
13 of the Act any person entitled to any of the offices specified ın section 3 of the Act may sue before 
the Gollector to establish his right to the office. Under section 23 of the Act a right of appeal from. 
such decisions is provided to the District Collector or Board of Revenue. In respect of punishment 
imposed under section 7 there is a specific mght of appeal provided.- But what has to be noticed is that 
no appeal is provided for from an order made under section 10 (5) of the Act. There is no statutory 
power under which either the Board of Revenue or the Government could mterfere with an order 
passed by the District Collector under section 10 (5) of Act LIT of 1895. 


Village Officers in this State fall into two broad categories : those in respect of whom there are 
specific statutory provisions and those for whom there is no such provision. Holders of offices. 
overned by the statute cannot in relation to their offices, be dealt with except in the manner provided 
ty the relevant statute. Neither the Revenue Divisional Officer nor the District Collector nor the 
Board of Revenue can deal with them except in the manner permitted by the statute. 


« Subba Rao v. Secretary of State, (1929) 58 M.L.J. 698, followed. 


The other class of Village Officers, that is to say, those not governed by the statutes are not in. 
such a fortified position. They are under the superintendence and control of the District Collector, 
the Board of Revenue and the Government of the State just like other Government servants. 


Secretary of State for India in Council v. Subba Rao, (1933) 65 M.L.J. 186: I.L.R. 56 Mad. 749 and. 
Duraiswami Reddi v. Secretary of State for India in Council, (1939) 2 MLL.J. 6 (F.B.), referred. 


The Board of Revenue is not itself a sovereign power and is itself a creation of statute. It derives. 
its power from the legislative authority and it has no power outside the legislation. It has no inherent 
wer outside the Acts and Regulations creating or governing, it, to interfere with the orders passed. 

y the District Collector. > i 


Subba Rao v. Şaæretary of State, (1929) 58 M.L. J. 698, followed. g 
Where a statute takes over and occupies a field previously not regulated by legislation, the rights. 
and powers conferred and the obligations imposed by the statute must be worked out within the- 
statutory frame-work. . If a statute confers a particular right and prescribes a particular mode for 
its enforcement, then the enforcement of that right must be sought in that mode, Ifa right of suit 
or a right of appeal or a right of revision is provided that remedy must be soughtin aid. Ifnoa 
or revision is provided for, then the order of the original authority cannot be interfered with and that. 
order would be the first and final order~ d 


Where a statute has made provision in respect of particular matters it is to the statute that one- 
must look for the determination of the right of individuals and not to the vague and indefinite back- 
ground of the overall powers of the Government. There is no warrant to dtaw a distinction between 
persons with antecedent rights and those without antecedent rights when provision as regards both 
these categories of persons are made in the statute. 


(Argument that a person appointed under section 10 (5) of Act III of 1895 has no antecedent 
right to that office as in the case of persons standing in a particular relationship to the last office- 
holder and that ın such cases the power exercised by the Government is purely administrative and not 
judicial or quasi-judicial was repelled). 


In respect of an appointment made under section 10 (5) of the Act neither a right of appeat nor 
a right of revision is provided for. The order of the Distuict Collector under that section cannot 
therefore be interfered with by any higher authority. : 


Seshagiri Sarma v. Stats of Madras, (1952) 2 M.L.J. 462, referred. äi 


It is open to the Board of Revenue to provide the rules and act in the nature of a supervisory 
authority over subordinate revenue Collectors. The Standing Orders of the Board of Revenuc 
consist of at least three categories of rules: (1) Rules framed either by the Government or by the: 
Board itself in pursuance of a statutory power, (2) Orders issued by the Government and ($) Orders 
issued by the Board itself with the approval and very often with the previous sanction of the Govern-- 
ment. If is not therefore entirely correct to say that the orders of the Board are all merely executive- 
instructions devoid of statutory force. Where a rule already exists and provides for any specific- 
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matter, when an individual case comes up before the Board it is not opon to the Board to decide that 
case in any manner it thinks fit in contravention of the existing rule. e Board cannot ignore the 
existing rule and treat the order made in any particular case as an amendment of that rule. ; 


That the Government or the Board of Revenue have the power to amend the rules does not make 
any difference. Both are bound to dispose of the matters that come up before them in accordance 
with the rules at the tune ın force on the subject. The Board possesses both the power to frame rules 
and the power to pass orders in individual cases. But when a case comes up for which provision 
Already exists under the rules in force, that case must be disposed of in accordance with the rules. 


While the Board of Revenue has undoubted power to superintend and a power to frame rules 
and amend them from time to time in exercise of that power of superintendence, the Board is bound 
by those very rules when it acts as quasi-judicial tribunal and adjudicates on rights of parties founded 
on those rules. The ee the Board to decide individual cases'before it in accordance with the rules, 
no doubt framed by itself, should not be confused with the right of the Board to frame or to amend 
the rules. , 

Decision in L.P.A. No. 225 of 1952, discussed, doubted and differed. 

The possession of what may be called legislative authority does not necessarily ‘carry with it the 
power to interfere in particular cases, if the rules on that topic issued in the exercise of the legislative 
authority do not provide for such interference. The rule-making power cannot be invoked to gives 
a particular decision in a particular case. 

Blackpool Corporation v. Locker, L.R. (1948) 1 K.B.D. 349, referred. 


_ Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for all the records 
in connection with the proceedings of the Board of Revenue in B.P. Rt. No. 2705 of 
1950, dated 25th April, 1951, appointing the first respondent as the deputy karnam 
of the village of Thadikombu, Dindigul Taluk, and to quash the said order of 
the Board of Revenue. Rajagopala Ayyangar, J., before whom the petition first 
came on for hearing referred it and the petition then came on for hearing before 
the Full Bench. : 


N.V.B. Shankar Rao for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) and the Special Government 
Pleader (V. V. Raghavan) and S. V. Venugopalachari for Respondents. : 


The Order of the Court was delivered by 


Balakrishna Ajyar, 7—On 24th March, 1950, Komaravelu Pillai, the permanent 
hereditary karnam of the village of Thadikombu in Dindigul taluk died leaving 
him surviving a widow by name Nagarathnammal and a minor son, Vellaswami, 
aged about 12 years. By an order made on 4th September, 1950, the Sub-Collector 
Dindigul, registered Vellaswami as the permanent karnam and appointed one 
Ibrahim Saheb to be his deputy during the period of his minority. Against this 
order appointing Ibrahim Saheb as deputy, Nagarathnammal, preferred an 
appeal to the District Collectog, Mathurai. Her prayer to the Sub-Collector appears 
to have been that one Nagaratnam, a relation of hers, should be appointed deputy. 
By an order, dated 28th October, 1950, the District Collector set aside the appoint- 
ment of Ibrahim Saheb on the ground that it was undersirable to appoint a Muslim 
as deputy of a Hindu minor. As Nagarathnammal had intimated that she was wil- 
ling to nominate Nagaratnam, the District Collector directed the Sub-Collector 
to examine the qualifications of the nominee and to appoint him if he was found 
suitable. Ibrahim Saheb thereupon filed a revision petition to the Board of Revenue, 
Nagarathnammal appeared by courisel before the Board and raised the objection 
that it had no jurisdiction to interfere with the order of the Collector. But by its 
order, dated 25th April, 1951,.the Board overruled the objection of Nagarathnammal 
to its jurisdiction and set aside the order of the Collector and confirmed the appoint- 
ment of Ibrahim Saheb as deputy. Nagarathnammal then preferred a revision 
petition to the Government, and the Government allowed the petition without 
notice to Ibrahim Saheb who thereupon came to this Court by a Writ Petition No. 
173 of 1952 calling in question the order of the Government on the ground that it 
was passed without notice to him and therefore in contravention of the principles- 
of natural justice. The writ petition was allowed on that ground and the matter 
remitted to Government for fresh disposal in accordance with law. 
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When the matter thus went back to the Government, they took the view that 

, they had no revisional powers and declined to interfere. The result was that the 
order of the Board:appointing Ibrahim Saheb as deputy stood. Nagarathnammal” 
has therefore come to this Court with this petition to quash the order of the Board on 
the ground, that it had no jurisdiction to interfere with the order of the “District 
‘Collector. That petition came on in the first instance before one of us, namely 


Rajagopala Ayyangar, J. He observed: 


“ The question, thereforé, is whether the Board of Revenue have or have not the power of revision 
-which they have purported to exercise in their order now impugned, dated 25th April, 1951. There 
are two decisions of this Court both of them of Benches which have a bearing upon this question, 
the first one being Seshagirt Sarma v. State of Madras, and the other which is still unreported being one 
rendered in L.P.A. No. 225 of 1952. In the earlier decision the learned Chief Justice and Venka- 
tarama Aiyar, J., have taken the view that the Board of Revenue have no revisional powers over 
Collectors in respect of their judicial or quasi-judicial functions. In the latter case, a directly op- 
posite conclusidn was reached by Govinda Menon and Basheer Ahmed Sayeed, JJ. It is possible 
that there might be some small points of difference or distinction between the nt case and those 

*t'dealt with by the two judgments but I do not think that without preferring the one decision to the 
other the present writ can be disposed of. The proper course, it appears to me to follow, is to place 
the pa before my Lord the Chief Justice for directions cither to refer the case to a Bench or to 
a Full Bench for resolving the conflict between these twa Bench decisions and there will be a direc- 


tion accordingly.” 

_, That is how the matter now comes before us. The question we have to decide 

‘is whether the Board of Revenue hag power to interfere with an order made by the 
the District Collector under section 10 (5) of Madras Act III of 1895—-the Madras 
Hereditary Village Offices Act, 1895—appointing a deputy to a post registered in 
the name ofa minor. To answer this question it is necessary at the outset to examine 
‘the statutes that have a bearing on the powers of the Board and the Collector. 
‘The earliest: of these is Regulation I of 1803. Up to that time the Board had a 
considerable amount of judicial authority in the determination of certain cases of a 
civil nature. The Regulation formally abrogated this judicial authority of the 
Board of Revenue in those districts where Zilla Courts had been established. There- 

after the preamble proceeds to state the further object of the Regulation : 

“ and whereas it is important.......7.,..+. that the powers and authorities entrusted to the 
said Board of Revenue in respect of the executive administration of the revenues, should be defined 
and published ;” i 
. These words make it plain that the intention of the Regulation was to define 
the power of the Board in so far as it related to the executive administration of 
the revenues. Section 4 of the Regulation specifies the duties of the Board to þe 
“ the general superintendence of the revenues from whatever source they may 
arise.’ Section 5 runs: oe . | , 


“ The Board of Revenue have had, and are hereby declared, to have autherity to superintend 
and control all persons employed in the executive administratgon of the public revenue........ as 
far as the said superintendence and control may relate to the executive administration of the revenue 


under the Regulations now enacted, or to be hereafter enacted.” 


It will be noticed that the section, though it confers on the Board power and authority 
to superintend and control all persons employed in the executive administration 
of the public revenues, imposes one important qualification thereon, and it is this : 
the power of superintendence and control is limited to the executive administration 
of the revenue. In other words, under the guise of superintendence and control 
-of persons employed in the executive administration of the revenue, the Board 
‘cannot give instructions to them in respect of other matters ; as for instance the 
spread of literacy. Section 33 of the Regulation explicitly places on the Board of 
Revenue the responsibility of seeing that the executive officers employed under it 
‘discharge their duties diligently. The section runs: - 
“The Board of, Revenue shall be responsible that the executive officers employed under them 
discharge the duties of their respective stations with assiduity, and shall require them to pay a ready 
and implicit obedience to all orders and regulations, and shgll punish neglect in the subordinate 
officers of revenue, at their discretion, according to the powers vested in them for that purpose.” 


~ 
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While fixing responsibility on the Board for maintaining discipline among the 
officers subordinate to it, the requisite power to discharge the responsibility is ako- 
conferred on the Board by empowering it to punish the officers subordinate to it. 
The limitation on this power is the reqflirement that it shall be exercised “according 
to the powers vested in them for that purpose” which might be by statute or rule or 
otherwise. 

We have next Regulation II of 1803. The Preamble recites : 

“and whereas the said system (the system ofinternal Government established for the adminis- 
tration of the public revenue) further requires that the power and authority heretofore vested in the 
immediate Colléctors of the revenue should be curtailed ; wherefore the toliowing Regulation has 
been passed for the purpose of defining the authority committed to Collectors, and for describing the 
modes of procedure, required in the discharge of their duty,” 


Section 5 states: 


“ Collectors shall be“under the immediate control of the Board of Revenue, and shall obey all 
orders communicated tof$them by the authority of that Board.” 


Section g enacts: 


** Collectors have had, and are hereby declared to have, authority to superintend and control, 
under the orders of the Board of Revenue, all persons employed in the executive administration of 
the public revenue............ as far as the said superintendence and control may relate to the exe- 
cutive administration of the revenue under the regulations now enacted, or to be hereafter enacted.” 


It will be noticed that this section is prdctically the same as section 5 of Regulation 
I of 1803 with the “Collectors” taking the place of the “Board”. 


7 The next Regulation that has to be referred to is Regulation VII of 1828. Itis 
eaded : | 


“A Regulation for declaring the powers of Subordinate and Assistant Collectors in charge of 
particular divisions of districts and for facilitating proceedings under Regulation FX, 1822.” 


The Preamble runs: j 


“ Whereas the™efficient¥discharge of the functions of Collectors requires that Subordinate and 
Assistant Collectors should be empowered to exercise within their divisions all the powers of the 
Collector, but subject, nevertheless, to their revision and correction.” 


The first paragraph of section 3 states : 

‘** A Subordinate or Assistant Collector in charge of a particular division of a district shall ex 
officio have authority to exercise within the division under his charge all al a granted to Collec- 
tors by the Regulation now in force, or that may be hereafter enacted unless the contrary shall be 
expressly declared in any Regulation.” 

We would emphasise the last words of the section—‘‘unless the contrary shall 
be expressly declared in any Regulation’’—which mean that, in the absence of 
express provision to the contrary, all the powers conferred by any statute on a Collec- 
tor may be exercised within tht limits of his territorial jurisdiction by a Sub-Collector 
or Assistant Collector in charge of a division. But the powers so granted are sub- 
ject to the control of the District Collector—a control very comprehensive in its 
scope. The third paragraph of section 3 makes this unmistakably plain : 

“The proceedings of Subordinate and Assistant Collectors acting under the preceding clause 
shall be subject, in all cases, and in the fullest manner to ee control and revision 
of the Collector, who shall have power either to direct, gen y, that the proceedings of any of 
his Subordinates or Assistants shall be regularly submitted to himself before the decision, order or 
sentence is carried into execution, and to confirm, modify or annul them, or issue any further orders 
in the cases, as he may see fit ; or in any particular case to direct that the decision, order or sentence 
of any of his Subordinates or Assistants shall not be carried into execution and to pass such further 
orders as he may see fit.” 


It will be appreciated that the scheme of these Regulations is this. ‘The duty 
and the responsibility for the executive administration of the reyenue is placed 
squarely on the Board and it is given the power to discharge that responsibility by 
punishing those who neglect their duties. In like manner so far as his district is 
concesned, the responsibility is placed on the Collector ; but in order to enable 
him to discharge his duties, he is ‘given a plenary power of control and superinten- 
dence over his Subordjnate and Assistant Collectors. It will be noticed that the 
third paragraph of section 3 of Regulation VII of 1828 states that the proceedings of 
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the Subordinate and Assistant Collectors shali be subject, in all cases, and in the 
Jullest manner tò the superintendence, control and revision of the Collector. He 
has been given power to require Sub-Collectors and Assistant Collectors to submit 
to him their proceedings before they are given effect to and he is given power to 
confirm, modify or annul their decisions. : 


At the bottom of the revenue hierarchy are the village officers. So far 
as they are concerned their appointment, removal, etc., are governed by two statutes. 
One is Act II of 1894 which deals, generally speaking, with village establishments 
In zamindaries. With that Act we are not here concerned. The other is Act III 
of 1895 which deals with village establishments in ryotwari areas. section 3 of 
this Act enumerates the village offices to which it applies, and the enumeration 
includes village munsifs and karnams. The first paragraph of section 10 provides : 


“ When a vacancy occurs in any of the village officers ee class (1) in section 3» the Collector 
shall fill up the vacancy in accordance with the provisions of the following sub-sections.” 


One of these is Sub-section (2) which Says : 


“The succession shall devolve on a me heir according to the general custom and rule of pri- 
mogeniture governing succession to impartible zamindaries in Southern India.” 


Sub-section (5) provides : i 


“ When the person who would otherwise be entitled to succeed to an office is a minor the Collector 
shall register the minor as the heir of the last holder and appoint some other person qualified under 
sub-section (1) to discharge the duties of the office until the person registered as heir, on attaining 
majority, or within three years thereafter, is qualified under sub-section (1) to discharge the duties 

of the office himself, when he shall be appointed thereto.” 


Under section 13 any person who considers that he is entitled tó any of the 
offices specified in secticn 3 may sue before the Collector to establish his right to 
the office. Under section 23, an appeal lies to the District Collector from every 

“decision given by the Collector under section 13 and to the Board of Revenue if 
the decree was made by the District Collector. In certain cases a second.appeal 
is also provided for. Under section 7 (6), the Collector is given power to fine, sus- 
pend, dismiss or remove village officers. Under sub-section (2) the Tahsildar 
or Deputy Tahsildar is also given certain punitive powers though they are of a 
more limited kind. In,respect of every punishment imposed under section 7 by 
the Collector, an appeal lies to the District Collector, and, in certain cases, to the 
Board of Revenue. But what has to be noticed—and that is the point we desire to 
emphasise here—is that no appeal is previded for from an order made under sec- 
tion ro (5). 


Village Officers in the State fall into two broad categories : those in respect 
of whom there is specific statutory provision and those for whom there is no such 
provision. In the case of certain specified village offices in ryotwari areas, claims to 
them by way of hereditary right are recognised by statute, which confers some 
special rights `on the claimants to and incumbents of such offices. If the claim 
which such a person thinks he has to a particular office is not conceded, he can 
maintain a_suit before the Collector to establish his claim. From the decision of 
- the Collector, an appeal and in certain cases, a secof.d appeal lies. Village officers 

ho are not governed by these statutes have no such right. A village officer to 
whom Act II of 1894 or Act III of 1895 applies cannot be punished except in the 
manner provided for by the Acts ; and when he is punished, he has got a right of 
appeal as provided in the Acts. To put it in another way, holders of offices gover- 
ned by Act II of 1894 or.Act III of 1895 cannot in relation to their offices be dealt 
with except’in the manner provided by the relevant statute. Neither the Revenue 
Divisional Officer nor the District Collector nor the Board can touch them except 
in the manner that the statute permits. The other, village officers, that is to say, 
village a not governed by either of those Acts are not in so ‘fortified a position. 


They are under the superintendence: and coal of the District Collector, 
the Board and the Government just like other Government servants. 


` 
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We will next exainine the case-law on the subject. The earliest of the 
decisions cited before us is reported in Subba Rao v. Secretary of state+. ‘The facts 
there were these : 


“ The plaintiff was a karnam of the ryotwari village of Voonagatla. On 4th October, 1921, 
the Revenue Divisional Officer, Ellore, dismissed him. He appealed to the District Collector who 
modified the order into one of suspension for one year. He preferred a second appeal to the Board of 
Rtvenue, the result of which was that the Board on 8th July, 1922, restored the order of the Revenue ` 
Divisional Officer dismissing him. . The plaintiff maintained that that order was ultra vires and invalid. 
The above proceedings were then taken under Act ITT of 1895. The original dismissal was under 
section 7 and the appeals were under section 23.” 


Wallace, J., observed : 


“ It is quite clear, J think, that no second appeal lay inthis case . . . . . .. =. =. The 
learned Government Pleader, however, contends that the order was passed m the exercise of powers 
of revision possessed by the Board. He claims that the Board could have acted, and, therefore, must 
be presumed to have acted either in the exercise of revisional powers under section 23 or in the exercise 
of inherent executive powers outside’ the scope of Act MI of 1895. As to the powers of revision under 
section 23, the statute itself does not confer on the Board any power of revision. But it is argued 
that as the Board is constituted the superior appellate authority, ıt follows that it has a general power 
of revision. Reliance is placed on a sentence quoted from the rluing in In re Chinnayya Gounder?, 
which states the well-known proposition that appellate jurisdiction includes the power to-interfere in 
revision. ‘But in order that that proposition may apply, a revisional power must have been conferred 
by the statute on the tribunal. If revisional power has been conferred, then it is exercisable over all 
tribunals against whose orders an appeal is provided. I am not referred to any authority which lays 
down that, where a statute confers a right of appeal and is silent about a right of revision gt has conferred 
a right of revision apparently unlimited in extent and absolute in authority, so that for example, as in 
this case, the mere conferment of a right of appeal on the Board ifso facto confers on it a right to ent 
hance the sentence of a lower tnbunal without notice to the party affected. Such a contention is 
tantamount to saying that, where a statute provides a right of appeal and also provides a power of 
Trevision, the latter provision is not an enabling provision but is a restricting provision limiting the 

imited powers of revision otherwise possessed by the Tribunal.” 


The learned Judge then went on to examine the history of the legislation on 
the subject and at page 701 observed as follows : 
“ In all this history I see no room for the contention that the Board of Revenue posseses some 


powers outside this legislation. It has all along derived what power it possessed from the paling 
authority, and not being itself the sovereign authority it has not inherent in it the powers of the sove- 
teign. Such a theory really implies that although the statute says by section 23 that a dismissal of an 
appeal to the District Collector in a case where the order on appeal 1s not one of dismissal, shall be 
‘final, yet that order is not final, because the Board possesses undefined and unrestricted inherent powers 
to interfere with it.” 


On page 702, the learned Judge expressed his conclusion : 

“I am not, therefore, prepared to support the learned Government Pleader in his argument 
that the Board has an inherent power outside the Acts and Regulations to interfere with and enhance 
the order of suspension passed by the District Collector.” 


We are in full agreement with this reasoning and conclusion. 


There was an appeal froth the decision of Wallace, J., which was dismissed. 
The decision is reported in Secretary of State for India v. Subba Rao*. Bardswell, J., 
who delivered the judgment of the Bench, observed : 

“ It is however contended by the learned Government Pleader that the Board was in fact actin 
in the exercise of its revisional powers, though it did not in any way indicate that it was so doing, an 
that ıt got such powers from section 5 of Regulation I of 1803 which section has never been abolished. 


Wallace, J., has dealt with that contention in his judgment and I would with all respect, express myself 
as In entire agreement both with the conclusion which he has come tovand the reasons that he has 


given therefor.” 

The next case on the point appears in Doratswami Reddiar v. Secretary of State 
Jor India in Council4, The facts there were as follows : The plaintiff was appointed 
headman of a village by the Revenue Divisional Officer ; and that order was con- 
firmed by the District Gollector. Against the Collector’s order, the second defen- 
dant preferred what was called a second appeal to the Board of Revenue. The 
Board took the view that the second defendant’s claims should be preferred to those 
of the plaintiff, and proceeded to appoint him to the office. The plaintiff then 
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filed a suit for a declaration that he was the legal holder of the office of headman 
and the appointment of the second defendant made by the Board was illegal. At 
page 8, Wadsworth, J., formulated the question for determination in these terms : 
“The only question therefore is whether the order of the Board of Revenue on this. so-called 
second appeal by the second defendant is a legal order which would have the effect of putting the 
. plaintiff in the position of one seeking to establish his right to succeed to an office, or is it an unlawful 
attempt to invade the established mghts which the plaintiff has already acquired.” 


At page g the learned Judge stated : 


“The only power which can be claimed by the Board of Revenue is based on section 5 of the 
Board of Revenue Regulation (I of 1803) whereby, the Board is given authority to superintend and 
control all persons employed in the executive administration of the public revenue . . . . Ido 
not wish to say anything which might be taken as indicating that in no circumstances can the Board 
of Revenue by virtue of its powers under section 5 of the Board of Revenue Regulation set aside a 
statutory order of its subordinate in the case of a gross error attended by serious consequences for 
which no other remedy is provided by law. ,But I am emphatically of opinion that these general 
powers of superintendence did not authorise the Board of Revenue to arrogate to itself a power of 
interference in revision or in second appeal from a statutory order, when machinery of the statute 
itself confers no such power and contemplates the utilisation of another remedy which 1s accessible 
to the person aggrieved, more specially in a case in which the consequences of any error are purely 
personal to the rival claimants.” i 

We next have the case in Seshagiri Sarma v. State of Madras!. The facts there 
were as follows : In 1935, one ee who was then a minor, was regis- 
tered as the‘village hea of a village in Itchapuram taluk and one Seshagiri 
Sarma was appointed as his deputy under section 10 (5) of Madras Act III of 1895. 
In 1948 Krishnamurthi was removed from his office, as he had failed to pass thé 
requisite tests and qualify himself. In the vacancy that thus arose one Surayya 
was registered as the office holder. He too was a minor, and Seshagiri Sarma 
was again appointed as hisdeputy. Subsequently the mother of the minor complain- 
ed to the Revenue Divisional Officerand by an order made on gth November, 1949, 
the Revenue Divisional Officer removed Seshagiri Sarma from office and appointed 
one Barla Appaduin his stead. Against the order of the Divisional Officer, Seshagiri 
Sarma appealed to the District Collector who set aside the order of the Revenue 
Divisional Officer and restored Seshagiri Sarma to the position which he had been 
occupying. Appadu then carried the matter to the Board of Revenue but the Board 
refused to interfere. Appadu then petitioned to the Government, who, by their 
order, dated 17th January, 1951, directed that Appadu be restored as deputy, ous- 
ting Seshagiri Sarma. Seshagiri Sarma thereupon came to this Court for the issue 
of a writ. That case was heard by the learned Chief Justice and Venkatarama 
Aiyar, J., and in the course of the judgment, the learned Chief Justice observed : 


“We have no hesitation in holding that the Government had no 


~ 


wer whatever to pass any 
order in this matter . . . . . There is no provision in that Act (Ac III of 1895) conferring 
any power on the Government to interfere with the orders of an§ of the Subordinate Revenue Autho- 
rities entrusted with specified powers by the provisions of that Act. . . . . We do not desire 


to say anything about the powers of the Government to interfere with the orders of the Board of Revenue 
generally because we are convinced that the Board of Revenue itself had no power to interfere with 
the order passed by the District Collector in a case like the present . >» . . In this case the 
order of the Revenue Divisional Officer removing petitioner and appointing another as the peon 
to discharge the duties of the office during the minority of the registered heir was lable to be revised 
by the District Collector. The District Collector in the exércise of this power set aside the order of 
the Revenue Divisional Officer and restored the petitioner to his original position. This order of the 
District Collector was not subject to any appeal or revision and we are unable to discover any statutory 
power under which either the Board of Revenue or the Government could interfere with his order.” 


` The legal position appears to be plain. Where a statute takes over and occu- 
pies a field previously not regulated by legislation, the rights and powers conferred 
and the obligations imposed by the statute must be worked out within the statutory 
frame-work. If a statute confers a particular right and prescribes a particular 
mode for its enforcement, the enforcement of the right must be sought in that mode. 
If it is to be enforced by a suit, then suit must be filed ; if it is to be vindicated by an 
| appeal, then an.appeal must be preferred to the specified authority. If no &’ppeal 


_ 
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is provided for but only a right of revision, then-that remedy must be sought in 
‘aid. Conversely, if no appeal or revision is provided for, then the order of the- 
original authority cannot be interfered with and that order would be the first and 
final order. It has been noticed that under Act III of 1895 a right to sue is given 
to establish title to certain offices. A right of appeal and in some cases a right of 
second appea are given in respect of certain punitive orders. Only a single right 
of appeal is given in respect of certain other punishments. In respect of an appoint- 
ment made under section 19 (5), neither a right of appeal nor a right of revision 
is provided for ; the order of the District Collector cannot therefore be interfered 
with by any higher authority. The question may be asked : Has the District Col- 
lector power to interfere with an se passed by the Divisional Officer, t.e., the 
‘ Collector,’ under section 10 (5)? The decision in Srinivasa Atyangar v. Jagannatha 
Atyangar+, helps in answering a question. The facts of that case are set out at 
page 489 of the report. There was a vacancy in the office of Village Munsif. ‘The 
Revenue Divisional Officer at first registered the first defendant (then a minor) 
in the vacancy. That registration was subsequently cancelled, and the plaintiff 
was permanently appointed under section 10 t. The first defendant then filed 
what purported to be an appeal before the District Collector. The Collector him- 
self was under an erroneous impression, that there was a right of appeal and he 
reversed the order of the Revenue Divisional Officer and appointed the first defen- 
dant in his place. The question was raised whether the order of the District Col- 
lector which was certainly ultra vires as an appellate order, could be treated as inira 
vires, as an order in revision. The Court observed : 


“ The first paragraph of section g of R tion VII of 1828 expressly states that it applies to ‘ all 
the powers granted to Collectors by the R tion now in force or that may hereafter be enacted. ” 


“ Itis only by virtue of this Regulation that atRevenue Divisional’ Officer gets authority to exercise 
the powers of ‘ Collector’ under Act III of 1895. Consequently the District Collector’s power of 
revision created by the same Regulation, unless it ıs expressly taken away, must be held to continue.” 


They, therefore, held that the Collector had power to interfere. . 


- The next case we would refer to is in Venkata Subba Rao v. Ananda Rao*, ‘The 
facts there may be thus summarised. On 21st April, 1932, X, who was the heredi- 
tary Village Munsif, was dismissed by the Revenue Divisional Officer, who thereafter 
registered Y, a son of X to the office. Following the procedure laid down in sub- 
section (5) of section 10 of the Act, the Divisional Officer appointed a Muslim to be 
the deputy of Y. In 1937, Y attainted majority and qualified himself by passing 
all the prescribed tests. He then applied to the Deputy Collector for permission 
to enter upon his duties. The Revenue Divisional Officer sought the advice of the 
District Collector, who felt that the officer who dismissed X from service should have 
given a direction under sub-section W of section 10 and should not have registered 
the minor as entitled to the @ffice. Ultimately the Collector made an order on the 
27th November, 1937, cancelling the order registering Y. Y exhausted all his 
remedies by way of appeal and otherwise and eventually on the goth November, 
1943, Y filed a suit for a declaration that the orders of the District Collector were 
illegal and ulira vires. Satyanarayana Rao, J., held that the Collector had no juris- 
diction to make, the order cancelling the registration of Y under section 5 (10) of the 
Act. With the actual decision itself one can have no quarrel; but with the 
reasons which the learned Judge gave we find it difficult to agree. Dealing: 
with the third paragraph of section 3 of Regulation VII of 1828, the learned Judge 
observed : 

“The power conferred under this paragraph is ofa two-fold character. The Collector under 
this clause may direct generally that the proceedings of any of his subordinates or Assistants shall be 
regularly submitted to himsel before the decision, order or sentence is carried into execution and if 
so submitted he is empowered to confirm, moddy or annul these proceedings or even may issue any 
further orders in the case as he may think fit. Instead of makin a a 
that in a particular case the decision, order or sentence of any of his subordinates ore Assistants shall’ 
not be carried into execution and he may pass such further orders as he thay think fit. In either 
case, it should be noticed that the power is conferred to interfere with the order in the manner- 
provided by the section only before the order is carried into execution. If once an order is carried 
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into execution, it is but natural that the Collector should not undo what has been done by his subordi- 
nate. The power, therefore, cannot obviously be exercised after the order of his subordinate has been 
-carried into execution whether the proceedings come to his notice by virtue of a general direction or a ° 
particular direction.” 

With all respect to the learned Judge we do not think that this reasoning is 
correct. ‘The preamble to the Regulation states that the powers of Collectors are 
conferred on Sub-Collectors and Assistant Collectors subject to revision and corree- ` 
tion by Collectors. As already mentioned, the third paragraph of section 3 states 
in unmistakable terms that the proceedings of Sub-Collectors and Assistant Collec- 
tors shall be subject, in all cases, and in the fullest manner, to the superintendence, 
control and revision of the Collector. The expressions “‘ in all cases’ and “in the 
fullest manner’? seem to be designed and are sufficient to confer on the District 
Collector plenary powers of supervision and control. The clauses that follow, 
instead of being intended to limit the power conferred by the earlier part of the 
paragraph, seem to be intended to emphasise it. Under that paragraph the Collec- 
tor is given power not merely to revise an order already made but also to see in 
advance an order intended to be issued before it actually goes out. The Collector 
is given power not merely to correct a mistake which a Sub-Collector or an Assis- 
tant Collector may have made but to step in before he makes a mistake. Sub-Collec- 
tors and Assistant Collectors would be generally recent entrants to Government 
service, and, at the time this Regulation was passed would have been all of them 
foreigners with little or no knowledge of local conditions. Power was conferred in 
the amplest manner on Collectors to prevent the consequence of mistakes which 
their inexperience might produce. To say that, when once the orders of a Sub-Col- 
lector have been put into effect, the District Collector will have no moré power in 
relation to those orders, would be drastically to curtail the power of the District 
Collector and to emasculate the section. «One illustration will suffice. Supposing 
in a taluk-the collection of land revenue is not proceeding as fast as it normally 
does and the Sub-Collector thinks that the process should be speeded up. To 
attain’ that object he might issue instructions to Tahsildars and other subordinate 
‘ officers to effect distraints of moveables or to attach immcveables and also to arrest 
defaulters under Act II of 1864. Would it be right to say that because those orders 
of the Sub-Collector have been given effect to, that is to say, the distraints have 
‘been made, immoveable properties have been attached and persons arrested, the 
District Collector has no power to interfere, even if he considered the Sub-Collec- 
tor’s orders to be unduly harsh and oppressive. In fact, one would have thought 
that it was exactly in such a situation that the District Collector had authority 
to interfere. As we have already stated, the actual decision of Satyanarayana Rao, J., 
was right because since more than five years had elapsed after the original order of 
the Revenue Divisional Officer it would be hardly right to say that the order passed 
by the Collector in November, 1937, was in the execrige of any powers of revision. 

Of the cases cited, one more may be referred to here. That is reported in 
Commissioner of Police, Bombay v. Gordhandas Bhanji+. ‘That decision proceeds on 
the basis, that where a statute or rule framed thereunder vests a discretion in an 
-officer subordinate to the Government, then that discretion must be exercised by 
the officer and cannot be exercised by the Government. In other words, the power 
of superintendence which the Government may claim cannot be invoked to justify 
“interference With the statutory discretion of its subordinate officers—a view which . 
confirms what we have already set out. 

We shall deal next with the decision of Govinda Menon:and Basheer Ahmed 
“Sayeed, JJ., in L.P.A. No. 225 of 1952, Thimmiah v. The Commissioner of Land 
Revenue, Board of Revenue, Madras. As it has been specifically referred to in the order 
-of reference made by Rajagopala Ayyangar, J., we have to observe even at the outset 
that that case fell outside the scope of Act ITI of 1895 and the rules framed thereunder 
-and on that grougd it is clearly distinguishable from Seshagırı Sarma v. State of 
Madras?*. i ° 
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The facts in Thimmah’s case were as follows. Veerabhadra Gowda was appoin- 


-ted to act as the Village Munsif of Madakkal, when that post fell vacant on the resig- 


natien of the permanent Village Munsif. The office was not governed by the provi- 
sions of Madras Act IHI of 1895. Subsequent to his appointment, there were com- 
plaints against Veerabadra and the Sub-Collector of Hosur terminated his appoint- 
ment. Veerabadra appealed to the District Collector who confirmed the order of ° 
the Sub-Collector. On second appeal to the Board of Revenue, the order of termi- 
nation of service was modified to one of suspension till g1st October, 1951. When 
the Sub-Collector directed the removal of Veerabadra, he appointed Thimmiah 
to the office of the Village Munsif. Against that appointment of Thimmiah, Veera- 
badra preferred an appeal to the Collector who dismissed the appeal. Veerabadra 
then moved the Board of Revenue in revision. By this time the Board had modified 
the punishment imposed upon Veerabadra to one of suspension till grst October, 
1951. The Board set aside the order of the Sub-Collector appointing Thimmiah 
which was confirmed by the Collector and the Board ordered the appointment 
of Veerabadra to the post of Village Munsif. Thimmiah moved this Court under 
Article 226 of the Constitution for the issue of a writ of certiorari to quash the orders 
of the Board. That was dismissed and it was against that dismissal that Thimmiah 
preferred L.P.A. No. 225 of 1952. ~ 


The learned Judgés dismissed the appeal preferred by Thimmiah. They rejected 
the contention that Thimmiah could not invoke the writ jurisdiction of this Court, 
because he had submitted to the adjudication of the dispute between himself and 
Veerabadra by the tribunal that is, the Board of Revenue, the jurisdiction of which 
he challenged in this Court. The learned Judges observed : 


“In our opinion, the petitioner’s submission to the jurisdiction of the Beard is not the kind of 
acquiescence ahich would debar him from raising the question before a superior tribunal. If the 
petitioner had moved the Board of Revenue for an order in his favour and after having failed in such 
proceedings had come up to this Court challenging the Board’s jurisdiction to entertaim his application, 
then the matter would have been different,” 


The learned Judges further held that Veerabadra’s appointment was justified 
in the circumstances of that case. They observed : 


t When the appellant Thimmiah was appointed to the office by the Sub-Collector the third 
respondent Veerabadra Gowda was under a bar, having been removed from the office for mis- 
‘conduct, This bar continued so long as his removal was in force. But when the Board modified the 
punishment of removal into one of suspension upto grst October, 1951, Weerabadra Gowda must be 
-deemed to have been restored to the office from the ist November, 1951, onwards. ‘Therefore Thim- 
miah’s appointment can enure only so long as the disqualification of Veerabadra Gowda continued. 
It cannot be disputed that Thimmuah’s appointment was sùbject to defeasance as a result of a second 
-appeal by Veerabadra Gowda and such being the case Thimmiah cannot be said to have been removed 


. and Veerabadra Gowda appointed in a vacancy.” 


Neither of these findings really affected the consideration of the other question 


` which the learned Judges posed, viz., had the Board jurisdiction to entertain 


- revision petitions from the orders passed by the authorities, immediately subordinate 


f 


to it, which question the learned Judges answered, “In our opinion there can 
‘be no doubt that the Board possessed such a power.” With all deference to the 
learned Judges, we regret our inability to accept that as a correct statement of law. 


The learned Judges referred to section 5 of Madras Regulation 1 of 1803 and 
also to section 5 of Madras Regulation II of 1803, and observed : 

“ Therefore, it ıs open to the Revenue Board to provide the rules and act ın the nature of a super- 
‘yisory authority over subordinate Revenue Collectors.” 
We respectfully agree with that observation. The provision for appeals in pāra- 
graph 4 of Board’s Standing Order 156 was thus well within the powers of 
superintendence of the Board conferred on them by these Regulations. Paragraph 
4 of Board’s Standing Order 156 runs: 

“Appeals against punitive orders: No appeal will be allowed against an order imposing a petty fine on 
the holder of a non-heredi village office. An appeal will be allowed against an order imposing 


any other punishment on, such officer. An appeal will be allowed to the Board of Revenue against 
van.erder passed by the Collector on appeal by a holder of non-hereditary village office of karnam or 
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é . 
headman enhancing the punishment imposed by the original order to removal or dismissal and a 
second appeal against an order passed by the Collector on appeal confirming the punishment of 
removal or dismissal imposed of the original order.” r 


The learned Judges rightly pointed out that the rules did not specifically pro- 
vide for the exercise of any revisional jurisdiction by the Board of Revenue. They 
observed : ~ . 


“ All that paragraphs 3 and 4 of the Standing Order 156 lay down is that in particular cases an 
aggrieved party wall ave a right of appeal and second appeal. But the specific grant of a right of 
appeal would not take away from the Board the statutory mght which it has of superintendence under 
section 5, R. tion I of 1803 and the reciprocal subservience of the Collector under section 5 of 
Regulation II of 1803.” A 


The learned Judges further observed : 

“« aa « « « ifthe Board today makes a specific provision for revision on the same lines 
as paragraphs g and 4 of Standing Order No. 156, then nothing can be said against the interference.” 
What, however, we have to say is that the power to frame a rule or to amend it 
should not cloud the real issue. Was not the jurisdiction of the Board of Revenue 
limited in Thimeniah’s case to decide the questions before it in accordance with the 
rules as they stood then? =, 


With all ia tue to the learned Judges who decided T/immiah’s case, we have 
to observe that they appear to have been under a misapprehension as regards the 
true scope and legal effect of the standing orders of the Board. They stated : 


“ After all, the Standing Orders of the Board of Revenue are merely collections of resolutions 
made by the Board for its own conduct of business as well as for regulating the procedure in the matter 
of collection of revenue by subordinate revenue tribunals and executive functionaries.” 


They observed further : 


“As we have already remarked, Standing Orders of the Board are merely executive instructions 
by the Board to its subordinate officers whereby they lay down the procedure to be adopted 


in certain cases,” 


Actually, however, that is not so. The Standing Orders of the Board of Revenue 
consist of at least three categories of rules ` (1) Rules framed either by the Govern- 
ment or by the Board itself in pursuance of a statutory power. ‘Thus, for instance, 
section 20 of Madras Act III of 1895 confers on the Board power to make rules 
on various matters with the approval of the Government after previous publication. 
Such rules are incorporated in the Board’s Standing Orders. We have mentioned 
Madras Act III of 1895 only by way of illustration. There are several other statu- 
tory provisions incorporated in the Board’s Standing Orders. (2) The Board’s 
Standing Orders next consist of a large number of orders issued by the Government. 
(3) The third category consists of orders issued by the Board itself with the approval 
and very often with the previous sanction of the Government. All these have 
been arranged in the Board’s Standing Orders in a manner that should make 
reference to them easy. It is not therefore entirely correct to say that the orders of 
the Board are all merely executory instructions devoid of statutory force. 


In the course of their judgment, the learned Judges observed : 


“The fact that there is no executive order enabling a party to come by way of revision would 
not take away from the Board the statutory right conferred upon it under section 5 of Madras Regu- 
lation I of 1803. The mere fact that the Board has thought fit under its superintending powers to 
interfere is i an instance of the issue of an executive instruction.” 


We do not suppose that in making these observations the learned Judges intended 
to refer to matters for which statutory provisions exist ; for example, Madras Act 
III of 1895 and the rules framed thereunder. As we have already pointed out, 
the case which the learned Judges had to decide was not governed by any statutes. 
But even with reference to matters not governed by statutory provisions or rules 
but governed only by the Standing Orders of the Board of Revenue, the passage we 
have extracted above is liable to be misunderstood. We are unable to subscribe 
to the view that where a rule already exists and provides for any specific matter,, 
still when an individual case comes up before the Board, it is open to the Board, 


e + 


` {17 NAGARATHNAMMAL 0. IBRAHIM SAHEB (F.B.), (Balakrishna Ayyar, F.). 61 


notwithstanding the existence of that rule, to decide that case in any manner it 
thinks fit, even in contravention of the existing rule. In other words, the Board 
cannot ignore the existing rule by aide Boe order made in that particular case 
as an amendment of the rule. That the Government or the Board has the power 
to amend the rule should make no difference, both are bound to dispose of the | 
matters that come up before them in accordance with the rules at the time: 

if force on the subject. We doubt whether the learned Judges anticipated’ 
that such a construction would be placed on their observations. We only want 
to make it clear that such a construction would not be right. The Board 
possesses both the power to frame rules and the power to pass orders in 
‘ individual cases, But when a case comes up, for which provision already exists 
under, the rules in force, that case must be disposed of in accordance swith the rules. 
No doubt, it is open to the Board to revise or amend the rules it has framed. But 
till the rules are revised or amended, the existing rules must be honoured and given 
effect to.” We wish to emphasise the pbdsition, that the decision in any given case 
must be in accordance with the rules in force on the date of the decision. Otherwise 
the difference between what may be by way of analogy called legislative (rule- 
making functions of the Board) and its judicial and quasi-judicial functions would 
be blurred and the door thrown open to charges of arbitrariness. What we have 
said about the Board also applies to the Government. 


Thus, while the Board has undoubted power to superintend and a power 
. to frame rules and amend them from time to time in exercise of that power of super- 
“intendence, the Board is bound by those very rules when it acts as judicial 
tribunal and adjudicates on rights of parties founded on those rules. The rights of 
the parties before the Board and the corresponding liability of the Board to decide 
questions before it in accordance with the rules, no doubt issued by the Board itself 
should not be confused with the right of the Board to frame or to amend rules. 
The distinction is real and that, if we may say so with respect, appears to have been 
Jost sight of by the learned Judges who decided Thimmiah’s case. 


Before parting with this rule, we might refer to the judgments in W.P. Nos. 696 
of 1953 and 473 of 1954 rendered by one of us on 21st September, 1954, which appear 
to sustain the powers of the Government to interfere with appointments to a non- 
hereditary office of village munsif. We understand that a Letters Patent Appeal 
has been preferred against one of these judgments, which is pending. While not 
desiring to say anything which might embarrass the learned Judges who might 
dispose of the appeal, we deem fit and proper to state that the attention of the 
Court was not then drawn either to the terms of Board’s Standing Order No. 156, 
nor to the decision in L.P.A. No. 225 of 1952, in which the relevant Standing 
‘Order and its legal effects were dealt with. 


In this connection we can usefully refer to Blackpool Corporation v. Locker}. 
Under certain war-time regulations and enactments, the Minister of Health in 
Great Britain ‘ enacted ’ a considerable measure of delegated legislation under which 
‘power was given to local authorities to requisition premises. The Corporation of 
, Blackpool requisitioned a house in. contravention of the rules. The action of the 
` Corporation was challenged. “But it was contended for the local authority that 
subsequent to the original attempt at requisition of the house, the Minister had 
either himself requisitioned the house or ratified the act of the local authority. 
“The Minister was stated to have done so in the exercise of his original statutory 
authority. The Court held that in fact the Minister did not requisition ` or purport 
to requisition the house. What is germane to the case before us is the observation 
made by Scott and Asquith, L.JJ. 

“The Minister only retained those powers which in his ‘sub-delegated legislation’ he had 
oe. or impliedly reserved for himself and since he had not in his sub-delegated legislation reserved 
to himself the power of requisition, he could not himself then requisition the house.” 

The point of the case is this : that the possession of what may be called legislative 
authority does not necessarily carry with it the power to interfere in-particular cases, 
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if the rules on that topic issued in the exercise of legislative authority do not provide 
for such interference. 


That the rule-making power cannot be invoked to give a particular decision 
in a particular case will be apparent from one example. Section 5 (vi) of the Gene- 
ral Sales Tax Act empowers the Government to fix a single point for the levy of 
, tax on hides and skins. After having issued a rule on the point fixing the liabiljty 
on, let us say, the Jast purchaser, the Government cannot—assuming for our purpose 
that the Government have been given the power by the Act to frame rules—give 
final decisions in individual cases of assessment that the liability shall not be on the 
last purchaser but on his vendor. 


The principles laid down by Scott and Asquith, L.JJ., should, in our opinion, 
_govern also the rules framed by the Board of Revenue with reference to non-heredi- 
tary officers, though appointments and punishments of those officers are not governed 
by any statute. The powers of superintendence of the Board are statutory and are 
traceable to section 5 of Regulation I of 1803. 


In support of his contention that the Board had the power to interfere in the 
manner that it did, the learned Advocate-General referred to the case in Secretary 
of ‘State v. Raghavalu1. The facts there were as follows: The Sub-Collector of 
Ongole dismissed the Village Munsif of Chimakurti village in the Guntur district 
whose office was governed by Act III of 1895. Acting under section 10 (4) of the 
Act, he appointed one Raghavalu to the office. This was in December 1922. 
On "goth March, 1923, the Collector of Guntur removed Raghavalu from the post 
to which he had been appointed by the Sub-Collector. Raghavalu exhausted his 
remedies by way of petitions to the Revenue Authorities and finally brought a suit 
for a declaration that his removal was illegal. The District Munsif dismissed the 
suit. In appeal the Subordinate Judge decreed the suit. The matter was brought 
in appeal to this Court. Pandalai, J., in allowing the appeal observed : 

“ The pan put in to do the duties of the dismissed officer is not appointed to an office governed 
by the Act. sue in to do the duties of the office which is a different thing. The Act d does not 
provide for a mE class of hereditary officers other than those for whom the Act is intended, 
consisting of their eeue and therr heirs . . A person appointed under section 10 (43 
is A person appointed only to do the duties of the office and when the section says that the Collector 
may direct that until the death or return to duty of such last holder, the duties of the holder shall be 


performed by some person, it only prescribes the period of time during which that pee has to be 
made but does not mean that the person who is appointed is to hold for that period . . 


And finally : 


The act does not govern the case and the respondent has no grievance.” 


We consider that the view taken by the learned Judge about the position.of an appoin- 
tee under section 10 (4) namely, that he is a person to whom the Act does not apply 
is not correct. 


Of the, various other arguments urged by the learned Advocate-General only 
this one need be noticed. He said Act III of 1895 confers a right to certain offices. 
on certain individuals who stand in a particular relationship to the last office~ 
holder ; the order of the appointment made by the Revenue Divisional Officer 
in respect of these persons amounted only to a formal recognition of this right, 
which is really antecedent to the order of appointment ; a person appointed under 
section 10 (5) has no such antecedent right ; he derives his right to the office only 
from and by virtue of the order of appointment made by, the Revenue Divisional 
Officer. In relation to persons possessing cr claiming to possess antecedent rights, 
the power exercised by the Revenue Divisional Officer and the authorities superior 
to the Revenue Divisional Officer would be in the nature of a judicial or quasi-judi- 
cial process, and it would be right to say that so far as such persons are concerned, 
the requirements of the statute must be complied with ; but persons who have no 
such antecedent rights would be amenable to the general superintending power 
possessed by Collectors and the Board and the Government ; therefore, and by 
virtue of this power, the Board and the Government can interfere.. He went on : 
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All the administrative and executive acts of any authority under the Governmentare . 
subject to the overall control of the Government ; the power.of the Government 
to interfere and revise the orders of these subordinate authorities is derived from the 
power of the Government to govern. Where the power exercised by the authori- 
ties subordinate to the Government nay be described as judicial or quasi-judicial 
process, Government may not have power to intervene. But where it is not of 
stich a nature but is purely administrative in character, the Government have 
power to interfere. 


We are unable to accept this distinction. ‘That in the past an argument of 
this kind does not appear to have been put forward—-at least the cases cited before 
us do not show that it was done—is, of course, not a reason for declining to entertain 
the argument of the learned Advocate-General. There is no interdict on fresh 
or new ideas. But for drawing a disfinction between the persons with antecedent 
rights and thosé without antecedent rights, when provision as regards both these 
categories of persons are made in the statute, there is no warrant whatsoever. The 
contention is opposed to what setms to us to be a sound rule, that where the statute 
has made provision in respect of particular matters, it is to the statute that we must 
look for the determination of the rights of individuals and not to the vague and 
indefinite background of the overall powers of the Government. Whatever validity 
the argument may have had at a time when the Government constituted both the 
executive and the legislative authority of the State, it can have none at a time when 
tthe Government is really only the executive organ of the State. 


The conclusion we have reached is that neither the Board nor the Government 
have power to interfere with the order made by the District Collector. A writ 
will, therefore, issue quashing the order of the Board. The petitioner will have 
her costs from first respondent. Advocate’s fee. Rs. 150. 


R.M. Writ issued.. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—MR, P. V. RAJAMANNAR, Chief Justice, MR. Justice BALAKRISHNA 
AYYAR AND MR. Justice RAJAGOPALA AYYANGAR, JJ. 


_ The State of Madras represented by the Deputy Com- 
missioner of Commercial Taxes of the 
Madras Division ; .. Petitioner * 


V. 
Messrs. K.H. Chambers, Ltd. .. Respondents. 


Madras General Sales-tax Act (IX of 1939) —— (vi) and General Sales-tax Rules, rule 5—- Turn- 
over and Assessment Rules, rules 4, 3, 16—Hides skins—Untanned hides and skins ultimately exported 
outside the State—Tax on the purchase of untanned hides and skins by a licensed dealer in hides and skins under 
rules 4 (2) (d) and 16 (2) of thA Turnover and Assessment Rules—Validity—Article 14 and Article 286 (1) 
af the Constitution of India—lf violated. ki j 


The provision of law which directly governs the case of untanned hides or 'skins which are 
ultimately exported outside the State is rule 16 (2) (21) of the Turnover and Assessment Rules framed 
under the Madras General Sales-tax Act. , By this provision the tax is levied on the dealer who was 
the last dealer not exempt from taxation under section 3 (3) oF the Act, who buys them in the State 
and on the amount for which they were bought by him. e taxis levied on them as dealers who 
bought untanned hides or skins in the State on the amount for which they were bought by them. 
The said amounts are included m their total turnovers. In the case of untanned hides and skins 
Se ae outside the State by a licensed dealer, the dealer is taxed as the purchaser and not as the 
seller. 


Under Article 286 of the Constitution of India the prohibition against the levy of sales-tax is in 
respect of transactions of sale or purchase in the course of import or export. A purchase for the 
purpose of export could not be regarded as an act done in the course of the export of the goods and. 
such a purchase for export is not an activity so integrated with the exportation that the former could 
be regarded as done ‘in the course of’ the latter. The prohibition in Article 286 (1) (b) is limited 
to the period covered by the actual exportation of the goods and the power of the State to impose 
tax af any stage befpre or after is not affected. 7 
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* Tax Revision Case No. 276 of 1959, etc. , Toth December, 1954. 
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Under section 5 (vi) of the Madras General Sales-tax Act the sale of hides and skins, whether 
tanned or untanned, are liable to tax only at such single point in the series of sales by successive dealers 
-a3 may be prescribed. Rule 16 of the Turnover and Assessment Rules prescribes the point. For 
reasons of tical convenience the rule-making authority desired to fix the single point when the 
series of 8 had come to a termination. Rule 16 (g) (2) provides for the sale of untanned hides 
-and skins to a tanner and rule 16 (2) (#) provides for such hides and skins which are exported. For 
«the purpose of fixing the single point in the series of sales, the two events, namely, the sale to a tanner 
and export outside the State are taken as the termini of the series of sales. Hence the transaction of 
sale preceding the export sale cannot be said to be a sale in the course of export. 


ei mer of Travancore-Coclun v. S. V. C. Factory, Quilon, (1953) 2 MLL.J. 123 : (1953) S.C. J. 471 (S.C.) 
‘followed. 

Stats of Bombay v. United Motors (India) Ltd, (1953) 1 M.L.J. 743: (1953) S8.C.J. 373 (S.C.) ; 
-and Syed Mohammed and Co. v. State of Madras, Gas 2 M.L.J. 598, referred. 

State of Madras v. Rallis (India) Ltd., Madras, (1954) 2 M.L.J. 312, held wrongly decided. 


Sales-tax levied on the last taxable purchaser of hides and skins under the Madras General Sales- 
tax Act does not contravene Article 286 (1) (5) of the Constitution of India and the levy is valid. . 


The imposition of sales-tax on licensed! dealers under rule 16 (2) (ii) of the Turnover and Assess- 
: ment Rules does not contravene Article 14 of the Constitution. classification of merchants into 
those who take out licenses and those who do not is one resting on a rational basis and must be upheld. 
` The scheme of assessment under the Madras General Sales-tax Act certainly makes a difference 
between a licensed dealer and an unlicensed dealer. But so far as the final export is concerned neither 
the licensed dealer nor an unlicensed dealer can be taxed. Nor are they taxable under the rules, 
‘read with Article 286. It is not correct to say that while the unlicensed dealer escapes taxation in 
‘view of Article 286, the licensed dealer has to pay tax. He is not liable to pay any tax in respect 
of the export sale. It is the prior purchase that is taxable. 
Different results would follow in different circumstances, namely, where an unlicensed dealer 
sells to a licensed: dealer and where an unlicensed dealer sells to an unlicensed dealer and where a 
licensed dealer sells to a licensed dealer. It may be that in one or other of those contingencies there 
might be difficulty in assessment. ‘This is inevitable. But that fact alone would not justify the con- 
- clusion that there is an unwarranted discrimination. 


Per Rajagopala A ar, J.—The result of the decisions of the Supreme Court as regards the 

- scope of Article 286 of the Constitution of India in reference to the levy of sales-tax by the States is 

, that a purchase for the purpose of export even though such purchase is effected to implement orders 

. for the export of those goods is not “ a sale or purchase in the course of export ” within the meaning 

of the exemption in Article 286. 

According to the Madras General Sales-tax Act and the rules, raw hides and skins are a commodity 

, in respect of which the rule as to single pdint taxation applies and the tax is levied upon the last taxable 

-purchaser who deals with the commodity in ifs raw state. The tax is really one on the transaction 

of purchase anterior to the export, the factum of the export figuring merely as marking the final stage 

of a series of pyrchases by one licensed dealer from another, on the occurrence of which the taxable 

. event, namely, the last purchase is determined. The purchase of raw hides and skins for the purpose 

-of export could not claim constitutional tax immunity as even the last purchase which preceded 
the actual export would not be a sale or purchase in the course of export. 


Under the scheme of the Indian Constitution and the distribution of legislative and taxation 
powers under it, there is no prohibition on Parliament to tax exports and the entire control over exports 
and imports as well as duties on such exports and imports are excluded from the purview of the State, 

Petition under section 12 B (1) of the Madras General Sales-tax Act praying 
that the High Court will be pleased to revise the order of the Sales-tax Appellate 
Tribunal at Madras, dated goth April, 1953 and made in Tribunal Appeal No. 
923 of 1952 preferred against the order of the Commercial Tax Officer of North 


Madras, dated 23rd September, 1952 and made in Appeal No. 153 of 1952-53. 
(A. 3/99 of 1950-51 Deputy Commercial Tax Officer, Harbour Division). 


The Advocate-General (V. K. Thiruvenkatachan) and the Assistant Government 
Pleader (K. Veeraswamt) for Petitioners in T.R.C. Nos. 276, 118, 132, 136, 185, 
244 and 27 of 1953. 


i K. V. Venkatasubramania Ayyar, Dr. V. K. John of Messrs. John and Row, E. R. 
Krishnan, K. Venugopala Aiyangar, Messrs. Pais, Lobo, and Alvarez, S. Venkatakr.shnan 
-and K. M. Bhashyam Aiyangar for Respondents. : 


T.R.C. No. 351 of 1953. 
Messrs. Pais, Lobo and Alvarez and S. Venkatakrishnan for Petitioner. , 
The Assistant Government Pleader (K. Veeraswani) for Respondent. 
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The Court expretsed the following opinion : 


Rajamannar, C.7.—The only question before this Full Bench is whether the 
decision in the State of Madras v. Rallis (India) Lid., Madras+, requires reconsidera- 
tion. The learned Judges who decided that case, Satyanarayana Rac and Raja- 
gopalan, JJ‘, at the request of the learned Advocate-General who wished to canvass 
the correctness of that decision, directed the papers to be posted before another 
Bench. It came on thereafter before me and Umamaheswaram, J., and we thought 
it desirable that the matter should be heard before a Full Bench. 


The questicn relates to the levy of sales tax under the Madras General Sales 
Tax Act In respect of transactions in untanned hides and skins. The provisions 
relatirig to untanned hides and skins in the Act and in the rules made under the 
Act may be first set out. Section 3 provides that every dealer shall pay for each 
year a tax on his total turnover for such year, and the tax shall be calculated at the 
rate of three pies for every rupee in such turnover. A dealer whose total turnover 
in any year is less than ten thousand rupees is not liable to pay any tax for that year. 
[Section 3, sub-section (3)]. ‚For the purposes of section 3 and other provisions 
of the Act, turnover is to be determined in accordance with such rules as may be 
prescribed. There is a proviso which enacts that in respect of the same transaction 
of sale, the buyer or the seller, but not both, shall be taxed. Section 5 in so far as 
it is material, runs thus :— 

“ Subject to such restricuons and conditions as may be prescribed, including conditions as to 
licences and licence fees....(vi) the sale of hides and skins, whether tanned of untanned shall be 


liab to tax under section 3, sub-section (1) only at such single point in the series of sales by successive 
dealers as may be prescribed.” 


The definitions of ‘‘ dealer’? and ‘‘ turnover” are as follows: 


“ Section 2 (b): ‘dealer’? means any person who cares on the business of buying or selling 
goods ”, 
Section 2 (i) : ‘turnover’ means the gate amount for which goods are either bought by or 


sold by a dealer, whether for cash or for deferréd payment or other valuable consideration provided 
that the proceeds of the sale by a person of agricultural or horticultural produce grown by himself 
or grown on any land in which he has an interest whether as owner, usufructuary mortgagee, tenant 
or otherwise, shall be excluded from his turnover ;” 5 


Two sets of rules have been made bythe Government in exercise of the powers 
conferred by the Act, namely, the Madras General Sales Tax Rules, 1949, and the 
Madras General Sales Tax (Turnover and Assessment) Rules, 1939. The following 
are the relevant rules or parts of rules among the General Sales Tax Rules : 
“ Rule 5. (1) Every person who— 
* * kd * 
(c) deals in hides and or skins whether as a tanner or otherwise, 


‘shall, if he desires to avail Himself of the exemption provided in sections 5 and 8 or of the 
concession of taxation only at a single point or of taxation at the rate specified in section 5, submit an 
application in Form I for a licence”. 


The licence fee should be paid in advance on an estimated turnover, subject to 
final assessment on the actual turnover. Thefollowing are the relevant rules arid 
parts of rules of the Turnover and Assessment Rules: 


A 


“4, (1) Save as provided in sub-rule (2) the turnover of a dealer for the purposes of 
these rules shall be the amount for which goods are sold by the dealer. 


(2) In the case of the unde:mentioned goods the gross turnover of a dealer for the purposes 
of these rules shall be the amount for which the goods are bought by the dealer 


* * + * 
(e) untanned hides and skins bought by a licensed tanner in the State, and 
(d) untanned hides and skins exported outside the State by a licensed dealer in hides or skins.” 


“75. (1) Rules 6 to 13 shall not apply to licensed tanners and other licensed dealers in hides 
or skins in respect of their dealings in hi or skins ; but the provisions of this and the following 
rule shall apply to them in respect of such dealings. ; 

Ho Every tanner or other dealer in hides or skins whose net turnover for a year has been or 
is expected to be not less than Rs. 10,000 shall submit to the assessing authority, on or befðre the last 
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day of November, 1939 (or the 25th day of the month following that in which he commences business) 
and thereafter on or before the 25th day of every month, a return in Form A-4 or, as the case may, 
be, in Form A-5 showing his transactions for the preceding month. Along with the return, he shall 
also submit a receipt from a Government treasury or a ue in favour of the assessing authority 
for the full amount of the tax payable for the month to which the return relates.” . 
“16. (1) In the case of hides and skins the tax payable under section 3 (1) shall be levied in. 

accordance with the provisions of this rule. EA 

(2) No tax shall be levied on the sale of untanned hides or skins by a licensed dealer in hides. 
or skins except at the stage at which such hides or skins are sold to a tanner in the State or are sold 
for export outside the State. 

(i) In the case of all untanned hides or skins sold to a tanner in the State, the tax shall be levied 
from the tanner on the amount for which the hides or skins are bought by him. 

i Gi) In the case of all untanned hides or skins which are not sold to a tanner in the State but are 
exported outside the State, the tax shall be levied from the dealer who was the last dealer not exempt 
from taxation under section 3 (3) who buys them in the State on the amount for which they were bought 
by him. 

" (3) Sales by licensed dealers of hides or skins which have been tanned within the State shall. 
be exempt from taxation provided that the hides or skins have been tanned in a tannery which has 
paid the tax leviable under the Act. If such hides or skins have been tanned in a tannery which is 
exempt from taxation under section 3 (3), the sale of such hides or skins shall be liable to taxation as- 
under the next sub-rule below dealing with hides or skins tanned outside the State. 

(4) Sales by licensed dealers in hides or skins which have been tanned outside the State shall. 
be exempt from taxation except at the stage of sale by the dealer who is the first dealer not exempt 
from taxation under section 3, 

3) who sells them within the State. The tax shall be levied from such dealer on the amount 
for which he sells such hides or skins. 

(5) Sale of hides or skins by dealers other than licensed dealers in hides or skins shall, subject 
to the provisions of section 3, be liable to taxation on each occasion of sale.” 


Form A-5 for the return of turnover in the ease of dealers in hides or skins is. 
as follows :— 
»*To 
~ The Assessing Authority. 
Sir 
? I/We furnish below a statement showing my/our transactions for the month of..... 


“Name (8) and postal address (es) of dealer (s)..........-. 
Place or places of business.......... ' 


(a) For dealers in untanned hides or skins—~ 


Amount for which goods Amount for which goods Amount for Amount for which 
have been sold to tan- have been sold to other which goods goods falling under 


neries. dealers in the State. ‘ have  „ been (column (3) were 
sold on ex- purchased the 
port outside dealer (s). 
the State. 


(1) (2) ” (3) (4) 
i (b) is for dealers in tanned hides or skins, with which we are not con- 
cerned. . 

We are concerned in this case with untanned hides or skins which are ultimately 
exported outside the State. So, the provision which directly governs such a case 
is rule 16 (2) (ii) of the Turnover and Assessment Rules. By the said provision,. 
the tax shall be levied from the dealer who was the last dealer not exempt from taxa- 
tion under section 3 (3) whd buys them in the State on the amount for which they 
were bought by him. It is common ground that the assessees in the case before us. 
are not dealers exempt from taxaiion under section 3 (3). The tax, therefore, 
has been levied on them as dealers who were the last dealers who bought untanned 
hides or skins in the State on the amount for which they were bought by them. 
‘The said amounts were included in their total turnovers. The assessees claim that 
the tax so levied is in contravention of Article 286 (1) (b) of the Constitution, which 
says :— , 

“ Na law of a State shall impose, or authorise the imposition of, a tax on the sale or purchase of 
goods where such sale or purchase takes place— 

r ia (b) in the course of the import of the goods into, or export of the goods out of, the territory: 
of India. 
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The learned Judges in the State of Madras v. Rallis (India) Lid.,+ held that the amount 
of purchase price which, according to rule 16 (2) (ii) should be included in the total 
turnover is exempt from tax, because of Article 286 (1) (b) of the Constitution. 
The reasoning of the learned Judges was this : In the case of untanned hides and 
skins sold by a licensed dealer for export outside the State, the stage of the event 
which attracts the tax is—when the goods are sold for export outside the State, thovgh 
the turnover is to be calculated on the amount for which the goods were purchased 
by him. The taxable event being the sale for export outside the State, the assessee 
could be taxed only when the goods were sold for export outside the State. It 
cannot be disputed that if the transaction which is to be subjected to tax were the 
export sale by the licensed dealer, such sale would be exempt from taxation under 
Article 286 of the Constitution, as the sale was for export outside the State. The 
further reasoning may be stated in the words of Satydnarayana Rao, J., who delivered 
the judgment of the Bench :— 


“ Tt is not disputed that, if the transaction, which is to be subjected to tax, is the sale by the licensed 
dealer, as the sale was for export outside the State, it is exempt from taxation under the Constitution. 
But what is contended on behalf of the Government is that the taxable event is not the sale for export, 
outside the State, but the purchase by the licensed dealer with a view tosell them for export outside 
the State : as the decision in State of Travancore-Cochin v. S. V. C. Factory? ; held that such a purchase 
was not exempt under Article 286 the assessee could not claim the exemption. If the correct inter- 
pretation of the rules is, as contended by the Government Pleader, that the stage at which, or the 
transaction which, attracts the tax is not the sale by the licensed dealer for export outside the State 
but the purchase by him with a view to sell it for export outside the State, the stand taken by the 
Government Pleader will be tenable. But, in our opinion,, the language of the rule does not admit 
ef any serious doubt, as it is clear and establishes that it is the sale by the licensed dealer for export 
A the State that attracts the tax and not the purchase hy the licensed dealer with a view to rt 
the goods outside the State ©. e > > « » In view, therefore, of the clear language of the 
rules, the only inference possible is that it is the sale for export outside the State that attracts the 
tax and not the purchase by the licensed dealer with a view to export outside the State.” 


The fact that the turnoyer was computed on the amount for which such goods were 
bought by the dealer was no ground for shifting the stage at which the tax is to be 
levied from one transaction to the other. 


The learned Advocate-General contended that the learned Judges in the State 
of Madras v. Rallis (India) Lid., Madras1, were in error in holding that it is the sale 
by the licensed dealer for export outside the State that attracts the tax and not the 
purchase by the licensed dealer with a view to export the goods outside the State, 
because they overlooked the scheme of the Turnover and Assessment Rules, accor- 
ding to which in the case of untanned bides and skins exported outside the State 
by a licensed dealer, the dealer is taxed as the purchaser and not as the seller [Vide 
rule 4 (2) (d)]. The same provision is also found in rule 16 (2) (ii) which expressly 
states that the tax is levied om the last dealer (not exempt from taxation) as buyer. 
He relied upon the ruling of a Bench of this Court, to which I was a party, in Govinda- 
rajulu Naidu & Co., v. State of Mad:as*, which was a case of untanned hides and skins 
exported outside the State. That decision has been upheld by the Supreme Court 
in Govindarqjulu Naidu &@ Co., v. State of Madras*. Reference was also made by 
him to the decision in Syed Mohamed © Co., v. State of Madras®, which was heard, 
and disposed of by the same Bench, and which has since been affirmed by the Supreme 
Court in Syed Mohammad @ Co. v. Siate of Andhra’. 


Dr. John, for some of the assessees maintained the correciness of the decision 
in the State of Madras v. Rallis (India) Lid., Madras}. His argument was that a dis- 
tinction should be kept in mind between the person to pay the tax, the amount on 
which the tax is leviable, and the stage or point or occasion when the tax is imposed, 
and what is important for the purpose of the present discussion, was the stage or 
point or occasion, and not the amount. He also stressed on the circumstances 
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that the person who exported the goods was also the purchaser of the goods. He 
cited to us observations from the judgments in the First and Second Travancore Cases.4 


b The argument of Mr. K. V. Venkatasubramania Ayyar, for other assessees, was 
far more elaborate and compiehensive. His contentions were as follows / 


The main question for decision is, is the transaction which is included for the 
purpose of arriving at the turnover, a transaction in the course of export? This 
question should be decided not only with reference to the situation when the tran- 
saction takes place, but also with reference to the situation in which it is viewed 
in the taxing enactment. Where a transaction is an export sale in the strictest 
sense, that is to say, a sale “‘ consumated by the process of exportation,” the bar under 
Article 286 clearly arises. Sales or purchases completed before the commencement 
-of the export journey, but factually integrated with the export process, will also 
fall under Article 286 (1) (6) as being transactions in the course of export. Even 
where the sale or purchase is unrelated to export, when it takes place but is made 
taxable by the goods being subsequently exported, the constitutional prohibition 
is attracted by what may be called statutory retrospective integration, 1.2., integra- 
tion effected by the provision of the Sales Tax Act and the rules thereunder. Even 
if the expression “‘ in the course of ” is understood to involve a time factor and exclude 
transactions dissociated from export when they took place, the purchases by the expor- 
ter himself would be covered by that expression, because the taxability of the pur- 
-chase is dependent on the subsequcnt export, and any distinction between the exporter 
as purchaser and the exporter as seller must make the constitutional exemption illusory. 
Of course, if the prior purchase were independently taxable even without reference 
to the export, exemption cannot be claimed on the strength of an export which 
took place later. In addition to these main contentions Mr. Venkatasubramania 
Ayyar also raised another contention that the imposition of sales tax on licensed 
-dealers under rule 16 (2) (ii) would be in contravention of Article 14 of the Consti- ` 
tution, inasmuch as in respect of untanned hides and skins exported, a licensed 
dealer will be liable to tax, whereas an unlicensed dealer would escape from it by 
reason of Article 286. 

Mr. Venkatasubramania Ayyar relied on certain decisions of the Supreme Court 
of the United States in support of his contention. They may be dealt with before 
the decisions of this Court and the Supreme Court bearing on the question. The 
-earlisst case is Coe v. Enol? ‘That case was not concerned with anything like a 
sales tax. The question was whether certain timber logs and lumber were subject 
to taxation in the State of New Hampshire on the ground that they were property 
-within the State on the first day of April. They belonged to residents of the States 
of Maine and Massachusetts and had been cut in forests in New Hampshire and were 
prepared for exportation to the State of Maine. The q@estion as. stated by Bradley, J., 
who delivered the judgment of the Court was whether the products of a State, 
namely, timber cut in the forests, were liable to be taxed like other property within 
the State, although intended for exportation to another State and partially prepared 
for that purpose, by being deposited at a place of shipment. -The tax was impugned 

\.on the ground that it was in violation of Article I, section 10, paragraph 2, of the 
‘Constitution, which runs thus iv ; 
“ No State shall, without the consent of Congress, lay any imposts or duties on imports or exports, 
except what may be absolutely necessary for executing its inspection laws.” 
The answer was that they could be taxed like any other oon within the State. 
‘The learned Judge arrived at the true rule to be adopted with regard to the point 
-of time at which the taxing power of the State ceases as to goods exported to a foreign 
country or to another State. He stated the rule in the following terms : 


“ Such goods do not cease to be part of the general mass of property in the State, subject as such, 
to its jurisdiction and to taxation in the usual way, unti they have been shipped or entered with a 
common carrier for transportation to another State or have been started upon such transportation 


in a continuous route or journey.” a 
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The learned Judge proceeded to give the reason in support of this rule thus: 


“Until ship or started on 1ts final journey out of the State its exportation is a matter alto- 
gether in fieri, and not at all a fixed and certain thing.” > 
On the facts, he found that the logs had not been shipped and had not started on 
their final voyage to the State of Maine. They were therefore taxable in New 
Hampshire. The decision itself, therefore, has no bearing whatever on the 
question which falls for decision in the cases before us. But Mr. Venkatasubramania 
Ayyar relied upon the following observation made by Bradley, J., in the judgment : 

“ Of course they cannot be taxed as exports ; that is to say, that cannot be taxed by reason or 
because of their exportation or intended exportation ; for that would amount to laying a duty on 
exports, and would be a plain infraction of the Constitution, which prohibits any State, without the 
consent of the Congress, from laying any imports or duties on imports or exports ;” 


The decision in Richfield Oil Corporation v. State Board of Equalisation’, was strongly 
relied. on. In that case, the levy of a State sales tax in respect of a sale to a pur- 
chaser in a foreign country, although the actual delivery was made in the State, 
was held to be obnoxious to the constitutional prohibition contained in the Import- 
Export clause of the Constitution. The assessee was engaged in producing and 
selling oil in California. He entered into a contract with the New Zealand Govern- 
ment for the sale of oil. The delivery was made to the order of Naval Secretary, 
Naval Office, Wellington, into New Zealand Naval tank steamer “Nucula” at Los 
Angeles, California. The Corporation carried the oil by pipeline from its refinery 
in California to storage tanks at the harbour, where “Nucula” appeared to receive 
the oil. When the ship was ready to receive the oil, the assessee pumped it from the 
storage tank into the vessel. The shipping documents designated the assessee as the 
shipper and the consignee as the Naval Officer in Auckland. It was assessed to a 
retail sales tax measured by the gross receipts from the transaction. ‘The question 
was whether the levy of the tax violated the provisions of Article 1, section 19, clause 
2 of the Constitution, that is, the Import-Export clause. That depended upon 
whether at the time the tax accrued, the oil was an export. It was held that the 
tax was unconsitutional as it was imposed upon an export. The ratio decidendi 
is to be found in the following passage in the judgment :— 


‘“ The foreign purchaser furnished the ship to carry the oil abroad. Delivery was made into the 
hold of the vessel from the vendor’s tanks located at the dock. That delivery marked the commence- 
ment of the movement of the oil abroad. It is true, as the Supreme Court of California observed, 
that at the time of the delivery the vessel was in California waters and was not bound for its desti- 
nation until it started to move from the port. But when the oil was pumped into the hold of the 
vessel, it passed into the control of a foreign purchaser and there was nothing equivocal in the trans- 
action which created even a probability that the oil would be diverted to domestic use ”. 


Several decisions of the Supreme Court on the said clause were reviewed, including 
the decision in Coe v. Errol?. | 


In my opinion, these and similar decisions in America do not afford us real 
assistance in construing the provisions of the Madras General Sales Tax Act and 
Article 286 (1) (b) of the Constitution. The tax impugned in each one of the 
American decisions is, or is tantamount to, a tax on commodities, whereas the sales 
tax in Madras is a tax on the turnover, which is determined by the amount involved 
in the individual transactions of sale. The question in America always is, 
whether a particular tax is a tax on imports or exports, directly or indirectly. The 
constitutional prohibition is of imports or exports. But in Article 286 the prohibi- 
tion is in respect of transactions of sale or purchase in the course of import or ex- 
port. Whereas in America it becomes very material to determine whether at a 
particular point of time an article has or has not entered into the stream of export, 
in Madras it becomes unnecessary to embark on such an enquiry. The following 
observations of the learned Chief Justice of India in The State of Travancore-Cochin v. 
The Bombay Company, Ltd., Alleppey’, indicate how little the American decisions. 
help-us in this matter. 
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“ Our attention was called, in the course of the debate, to various American decisions which 
hold that the power ‘ to regulate ’ inter-State commerce vested exclusively in the Congress by Article 
1, section 8 (3) of the American Constitution (the Commerce Clause) excludes by implication the 
States’ power of taxation only when the goods enter ‘ the export stream’, and until then such goods 
form part of ‘ the general mass of property ın the State’ subject, as such to its jurisdiction to tax, 
and that this principle was also applicable to cases arising under Article 1, section g (5) and section 
10 (2) (the import-export clause), see c.g., Empress Siderurgia v. Merced, Co. $. These clauses are widely 
different in language, scope and purpose, and a varying body of doctrines and tests have grown aroung 
them interpreting, extending or restricting, from time to time, their operation and application in the 
context of the expanding American commerce and industry,'and we are of opinion that not much 
help can be derived from them in the solution of the problems arising under Article 286 of the Indian 
Constitution ”. 

I am, therefore, unable to agree with Mr. Venkatasubramania Ayyar that any 
of the propositions advanced by him are directly supported by any of the American 
‚decisions. 


x 


The decision of our Supreme Court, however, have a more material bearing 
on the question now in issue. Though the two decisions of our Court referred to 
at the Bar, in Govindarajulu Naidu & Co v. State of Madras? and Syed Mohamed & Co. v. 
State of Madras*, are earlier than the Supreme Court decisions it will be useful to 
refer tq the latter first. The earliest of the Supreme Court cases is that of State of 
Travancore-Cochin v. Bombay Company, Ltd., Alleppey*. What was actually decided 
in that case was that sales and purchases which themselves occasioned the export 
or import of the goods out of or into the territory of India fall within Article 286 (1) (b) 
of the Constitution. Even though property in the goods may pass to a foreign 
buyer and the sale in that sense may be said to have been completed within the State 
before the goods commenced their outward journey, such a sale must nevertheless 
be regarded as having taken place in the course of the export and would be exemp- 
ted under Article 286 (1) (b), There were several appeals before the Court relating 
to the imposition of tax on transactions in various commodities. The appeals 
relating to the tax imposed on transactions in cashew-nuts could not be satisfactorily 
disposed of without further material facts on record, and they were therefore remit- 
ted to the High Court for findings on certain points. Three appeals, however, 
were heared and finally disposed of, relating to coir products, lemon grass oil, and 
tea. The learned Judges of the Travancore-Cochin High Court had construed the 
words “‘in the course of” in Article 286 (1) (6) very widely. According to them, 
the series of transactions which necessarily precede export or import of goods would 
come within the purview of the clause. On this‘interpretation, local purchases made 
for the purpose of export were held by the learned Judges to be integral parts of 
the process of exporting. The learned Chief Justice of India set out four different 
views which might be taken as to the scope and meaning of Article 286 (1) (b), 
which included the view taken by the Judges of the High Court. But it was not 
necessary to pronounce finally as to which view was correct, because even taking 
the narrowest of the views, it was clear that the sales in question which occasioned 
the export fell within the scope of the exemption: under Article 286 (1) (b). 


The appeals relating to transactions in cashew-nuts which had been remanded 
came up for final disposal before the Supreme Court with the findings of the High 
Court, and their final decision is reported in State of Travancore-Cochin v. Shanmugha 
Vilas Cashew-nut Factory, Quilon’. ‘The only question debated before them was 
whether in addition to the export sale ‘and import purchase which had been held 
in their previous decision to be covered by the exemption under Article 286 (1) (b), 
two other categories of sale or purchase would also fall within the scope of that 
exemption, of which we are concerned with one, namely : 


‘The last purchase of goods made by the exporter for the purpose of exporting them to implement 
orders already received from a foreign buyer or expected to be received subsequently in the course of 
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business, and the first sale by.the importer to fulfil orders pursuant to which the goods were imported 
or orders expected to be received after the import.” 


The Court held, by a majority, that this category of sale was not covered by the 

exemption. As in Madras, in Travancore-Cochin also, the gross turnover of a 

dealer for the purpose of assessment of sales tax is the amount for which the goods 

are bought by him in the case of cashew-nut and its kernel. ‘The learned Chief 

P of India summed up the conclusions arrived at by the majority of the Court 
as follows : 


‘“ (1) Sales by export and purchases by import fall within the exemption under Article 286 
(1) ($). This was held in the previous decision. 


(2) Purchases in the State by the rter for the purpose of export as well as sales in the State 
by the importer after the goods have cr the customs frontier are not within the exemption, 


(3) Sales in the State by the exporter or importer by transfer of shipping documents while 
the goods are beyond the customs frontier are within the exemption, assuming that the State-power 
of taxation extends to such transactions.” 


It is true that there is no rule in Travancore-Cochin corresponding to rule 16 (2) 
(ii) in Madras. But the decision is of great value because of the interpretation of 
the expression “‘in the course of” occurring in Article 286 (1) (b). Patanjali Sastri, 
C.J., observed : 

“What is exempted under the clause is the sale or purchase of goods taking place in the course 
of the import of the goods into or export of the goods out of the territory of India. It is obvious that 


the words ‘import into” and ‘export out of’ in this context do not mean the article or commodity 
imported or exported. 

The word ‘ course’ etymologically denotes movement from one point to another, and the ex- 

ion ‘in the courte of’ not only implies a period of time during which the movement is in progress 

ut postulates also a connected relation. . . . . 2. 2. 2s 

A sale in the course of export out of the country should similarly be understood in the context of 
Clause (1) (b) as meaning a sale taking place not only during the activities directed to the end of expor- 
tation of the goods out of the country but also as pert of of connected with such activities. The time 
factor alone is not determinative. e previous decision ir pape on this view and emphasised 
the integral relation between the two where the contract of sale itself occasioned the export as the 
ground for holding that such a sale was one taking place in the course of export. It is, however, 
contended that on this principle of connected or integrated activities a purchase for the purpose of 
export must be regarded as covered by the exemption under clause (1) (b). We are unable to agree.” 


The learned Chief Justice also explained the phrase “integrated activities”, which 
was also used in the argument before us. It is only when a sale which occasions 
the export cannot be dissociated from the export without which it cannot be effectua- 
ted and the sale and the resultant export form parts of a single transaction that the 
two activities could be said to be integrated. In his opinion, a purchase for the 
purpose of export could not be regarded as anact done in the course of the export 
of the goods. In view of the distinct character and quality of the two transactions, 
it was not correct to speak of a purchase for export as an activity so integrated with 
the exportation that the former could be regarded as done “‘in the course of” the 
latter. Das, J., took a contrary view. In his view, a purchase made by an exporter 
to implement his agreement for sale with the foreign buyer should be regarded as 
having taken place in the course of export. 


I may nowrefer to the decision of this Court, to which I was a party, in Gevinda- 
rajulu Naidu & Co. v. Stats of Madras*. Atthe outset, it may be mentioned that in 
essence the facts of that case are identical with the facts in the present cases. Mr. 
Venkatasubramania Ayyar mentioned that the facts asstated by VenkataramaAyyar, 
j., were not quite accurate in some particulars, but the value of the decision is not 
affected by the mistake, if any. The facts, as stated by Venkatarama Ayyar, J., 
are certainly similar to the facts m the cases before us. The assessees there were 
taxed as the last purchaser of untanned hides- and skins, who also exported the 
goods, and the tax was imposed on the price which they paid to their sellers. Exemp- 
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tion was claimed by them in respect of such purchases, as being made in the course 
of export. It was held that the exemption could not be claimed under Article 
286 (1) (b). After an exhaustive discussion of American case-law, Venkatarama 
Ayyar, J., held, and I agreed with him, that the prohibiticn in Article 286 (1) (6) 
is limited to the period covered by the actual exportation or importation of the goods 
and that the power of the State to impcse tax at any stage before or after is not 
‘affected. The decision of this Court was confirmed by the Supreme,Court in Citil 
Appeal 186 of 1953. One of the points raised in the appeal, namely, that’ “the 
purchase of untanned hides and skins made by the appellants were with a view 
to their ultimate export and were therefore exempt from taxation on the ground 
of their being purchased in the course of export” was considered to be fully covered 
by the decision of the Supreme Court in the Second Travancore case’. So we have 
a direct decision negativing the claim to exemption based on Article 286 (1) (b) 
in respect of transactions taxed in accordance with rule 16 (2) (#7) cf the Madras 
General Sales Tax Gaels as and Assessment) Rules. The taxthere, as in the 
cases before us, was levied from the dealer who was the last dealer who bought the 
Sahai hides and skins in the State on the amount for which they were bought 
y : 


I must confess that but‘for the authoritive pronouncement of the Supreme 
Court in the Second Travancore case1, I would have felt considerable difficulty in the 
construction of Article 286 (1) (b) in its application to sales or purchases immedia- 
tely preceding the actual export,.which are related to the export factually. For 
instance, when a dealer in the State, to perform a contract of sale, entered into 
with a foreign buyer, purchases the goods which he subsequently exports, it may 
be held that the purchase was in the course of the export. Indeed, one of the learn- 
ed Judges of the Supreme Court, Das, J., took that view, though the majority took 
a contrary view. But the learned Chief Justice of India, who delivered the 
judgment on behalf of the majority, took up this very question and held that such 
a purchase would not be covered by the exemption. This is conclusive -on this 
question. | 


It will be seen that the decision in the Second Travancore caset, and the Madras 
case referred to above furnish a complete answer to one part of the argument of 
Mr. Venkatasubramania Ayyar based on a factual integration between the last 
purchase and the succeeding export sale. But learned counsel contended that the 
other part of his argument remains and invites our decision, as it was not dealt 
with either by this Court before or by the Supreme Court in any of its judgments. 
The contention was developed thus: The taxability of the last purchase transac- 
tion is dependent on the subsequent export. The export is a condition precedent 
to the liability to the tax. The export is the taxable event, ‘because the levy is 
only at the stage of the export and Hy reason of thè goods being exported. The 
fact that the amount included in the turnover is the price paid by the purchaser- 
in the transaction prior to the export does not affect the legal position. e deci- 
sion of the Supreme Court in the Second Travancore case1, can be distinguished on the 
ground that there the taxability was not dependent on the subsequent export. 
The purchase was taxable by itself and not because the goods which formed the 
subject-matter of the purchase were subsequently exported. But rule 16 (2) (i) 
of the Madras Rules expressly makes taxation dependent on export. 


_ 


The argument appears plausible. But after careful consideration of the rele- 
vant sections of the Madras Act and the Rules made thereunder, I am of opinion 
that the contention must be rejected. The correct position appears to me to be 
this: Under section 5 (vi) of the Act, the sales of hides and skins whether tanned 
or untanned, are liable to tax only at such single point in the series of sales by succes- . 
sive dealers as may be prescribed. Rule 16 of the Turnover’and Assessment 
Rules prescribes the point. Evidently, for reasons of practical conveniencg, the 
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rule-making authority desired to fix the single point when the series of sales had 
come to a termination. There were two ways in which such series of sales of un- 
tanned hides and skins could come to an end, One was by the untanned hides 
and skins going into a tannery that is to say, when they will cease to be untanned 
hides and skins any longer. The other way was when the untanned hides and skins 
were exported outside the State. Thereafter, there could be no further transaction 
of sale in the series. In rule 16 (2) (f) a provision is made for the sale of untanned ` 
hides and skins to a tanner, and in rule 16 (2) (ii), for such hides and skins which 
are exported. Then, the rule proceeds to fix the liability to tax. In the case 
of untanned hides or skins sold to a tannery, the tax is to-be levied from the tanner 
on the amount for which the hides and skins were bought by him. In the case 
of hides and skins exported, the tax is levied from the dealer who was the last dea- 
ler who bought them in the State on the amount for which they were bought by 
him. If such last dealer was exempt from taxation under section 3 (3) of the Act, 
the dealer before him, who was not so exempt, was liable on the amount for which 
they were bought by him. The tax is not levied from the last purchaser because 
the goods were subsequently exported, any more than the tax is levied from the 
tanner because he bought the hides and :kins for tanning. For the purpose of 
fixing the single point in the series of sales, the two events, namely, the sale to a 
tanner and export outside the State, were taken as the termini of the series of sales. 
If this be the correct position, I fail to see how the transaction of sale preceding 
- the export sale can be said to be a sale in the course of export. Under rule 4 (2) 
of the Turnover and Assessment Rules, in the case of untanned hides and skins 
exported outside the State by a licensed dealer in hides and skins, the gross turnover 
of the dealer is the amount for which the goods are bought by the dealer. It will 
be seen that in the case of such hides and skins, the last purchaser is made liable 
just as in the case of untanned hides and skins bought by a licensed tanner in the 
State the last purchaser, t.e., the tanner is likewise made liable. Petitioners’ counsel 
relied on the expression “ at the stage” in rule 16 (2) of the Turnover and 
Assessment Rules. That rule runs thus :— 

“ No tax shall be levied on the sale of untanned hides or skins by a licensed dealer in hides 

or skins except at the stage at which such hides or skins are sold to a tanner in the State or are sold 
for export outside the State.” 
But I do not see how that expression helps the petitioners’ contention. It is only 
when that stage is reached in the series of sales by successive dealers that the tax 1s 
levied. But the substantial fact which cannot be overlooked is that it is not the 
transaction of the export sale on which the tax is levied. The only question, there- 
fore, is whether the prior transaction of sale or purchase is a transaction of sale or 
purchase in the course of export. It certainly cannot be, according to the inter- 
pretation of the phrase ‘‘in the course of” by the learned Chief Justice in the Second 
Travancore caset, to which Ishave referred above. 


As pointed out by the learned Chief Justice of India in another case, State of 
Bombay v. United Motors (India) Ltd.?, the sales tax is imposed, in ultimate analysis, 
on receipts from individual sales or purchases of goods effected during the account- 
ing period, and not on the goods which are the subject matter of such sales or pur- 
chases at a given point of time. Otherwise it may be necessary to determine 
whether at the material point of time the goods could be said to fall within the cate- 
gory of exports or imports. Even assuming that the Madras sales-tax can be 
deemed to be practically a tax on the commodities, I still fail to see how the 
petitioners are entitled to succeed. Can it be said that the commodities have been 
taxed as exports? I think not. The amount which has to be included in the 
turnover does, in my opinion, have a material bearing on the question. ‘That will 
certainly indicate the transaction which attracts the liability to tax. It is reason- 
able to accept an argument which leads to the position that whilé one transaction. 
is the subject matter of the tax, the amount of tax is the amount in respect of 
another transaction. 





1, (1953) 2 M.L.J. 123 : (1953) S.C J. 471 2. (1953) 1 MLL.J. 743 at 757 : (1953) S.CJ... 
(S.C.). 373 (S.C.). 
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During the course of argument, I asked Mr. Venkatasubramania Ayyar whether 
logically his contention would not lead to the conclusion that even if the rule had 
been that in the case of exported untanned hides and skins the first of-the series 
-of sales which ended with the export is the taxable transaction, even such first 
transaction would get the benefit of the exemption under Article 286 (1) (6), and 
eee counsel was compelled to agree, though he was not quite happy about the 
‘result. ° 


Mr. Venkatasubramania Ayyar next contended that in any event rule 16 (2) (i) 
makes the exporter liable though in the capacity of a buyer. Therefore, the tax 
must be deemed to be a tax on the transaction in the course of the export. ‘This 
is not so always, as pointed out by the learned Advocate-General because if the 

-exporter is a dealer exempt under section 3 (3), then he would not be liable but 
his predecessor would be, who certainly would not be the exporter. With respect 
to the learned Judges who decided State of Madras v. Rallis (India) Ltd. Madras’, 
I cannot agree with their construction of rule 16 (2) (i). Even if it be correct 

_that it is the sale for export outside the State that attracts the tax and not the pur- 
chase by the licensed dealer, it does not follow that the last purchase which after 
all is the actual transaction which is taken into account for the purpose of determin- 
ing the turnover is a purchase in the course of export. The learned Judges do not 
say how it follows. Indeed, they do not discuss anywhere the meaning to be atta- 
ched to the expression “‘in the- course of”. Nor do they refer to the decision of 
this Court in Govindarajulu Naidu & Co. v. State of Madras®, which also arose on 
similar facts. In my opinion State of Madras v. Rallis (India) Ltd., Madras, was 
wrongly decided. 


There only remains the contention of Mr. Venkatasubramania Ayyar that 
“there is a contravention of Article 14 of the Constitution because the unlicensed 
dealer who exports untanned hides and skins cannot be taxed on his export sale 
“because of Article 286 (1) (b) but the licensed dealer who exports is taxed on his 
prior purchse. I fail to see how there is any discrimination here. As was observed 
in Syed Mohamed & Co. v. State of Madras*, a classification of merchants into those 
who take out licences and those who do not is one resting on a rational basis and 
must be upheld. The scheme of assessment under the Madras General Sales Tax 
Act certainly makes a difference between a licensed dealer and an unlicensed dealer. 
For instance, a sale of untanned hides and skins by an unlicensed dealer is included in 
the seller’s turnover under rule 4 (1), whereas a sale by a licensed dealer of such 
‘goods is included in the buyer’s turnover. So far as the final export is concerned, 
neither the licensed dealer nor the unlicensed dealer can be taxed. Nor are they 
taxable under the rules, read with Article 286. It is not correct to say that while 
the unlicensed dealer escapes taxation in view of Article 286, the licensed dealer 
has to pay the tax. He is not liable to pay any tax in respect of the export sale. 
It is the prior purchase that is taxable. Different results would follow in different 
. circumstances namely where an unlicensed dealer sells to a licensed dealer, when 
an unlicensed dealer sells to an unlicensed dealer, and when a licensed dealer 
‘sells to a licensed dealer. It may be that in one or other of these contingencies 
there might be difficulty in assessment. This is inevitable, but that fact alone would 
not justify us in holding that there has been unwarranted discrimination. Ulti- 
mately, the burden of the sales tax falls on the consumer, as the dealer paying the 
tax, whether he be licensed or unlicensed, generally passes on the tax. We do 
not see any substance in this contention. 


The cases will be posted in the usual course before the Bench dealing with 
Tax Revision Cases. 


Balakrishna Ayyar, F.—I agree. 
Rajagopala Ayyangar, J.—I entirely agree with the judgment which has just now 
been delivered by my Lord the Chief Justice and the reasons given by him for 


I. ‘9 2 M.L.J. 312. g. (1952) 2 M.L.J. 598 at 614. 
"2. (1952) 2 MLL.J. 614. 
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holding that the decision reported in State of Madras v. Rallis (India) Lid. Madras}, is 
incorrect and has to be overruled. I would have been content to have left the 
matter there but I feel that out of regard tothe learned Judges who decided the case 
above mentioned I must add my reasons for the conclusions of the Full Bench. 

As my Lord the Chief Justice has in his judgment set out the relevant provisions 
of the Madras General Sales-tax Act as well as the Rules made thereunder, it is 
unnecessary for me to repeat them here. The sole question for our consideration 
is whether the tax on the purchase of untanned hides and skins by a licensed dealer 
in hides and skins levied by reason of rules 4 (2) (d) and 16 (2) of the Turnover 
and Assessment Rules is invalid by reason of contravention of Article 286 (1) of the 
Constitution. ` 


Before dealing with the decisions of the Supreme Court interpreting Article 286 © 
it might be useful to refer to the language of the relevant portion of Article 286 
and to a question which has been mooted in relation to it. Article 286 runs :-— 


“ 286 (1) : No law of a State shall impose, or authorise the imposition of a tax on the sale or 
purchase of goods where such sale or purchase takes place. 


(a) outside the State ; or 

7 aa the course of the import of the goods into, or export of the goods out of, the territory of 
The point that has been formulated is this: Are the expressions sale or purchase 
to be read distributively so as tb apply both to imports as well as to exports or is 
the Article to be read as prohibiting the imposition by a State of a tax on the sale 
of goods in the course of export of goods out of the territory of India and a tax 
on the purchase of such goods when it takes place in the course of import of goods 
into the country. Mr. Venkatasubramania Ayyar learned counsel for the peti- 
tioners in some of these cases contended that taxes on both sales as well as purchases 
were exempt if made either in the course of export or import and I am inclined to 
agree that this is the proper interpretation of the Article. 


I shall now endeavour to set out what has been finally decided by the Supreme 
Court in the two Travancore cases which have dealt with the proper construction 
of Article 286 (1) (6) and the transactions which are protected from taxation under 
this Article. The first Travancore case, that is, State of Travancore-Cochin v. Bombay 
Co., Lid. Alleppey2, was concerned with a tax on sales anterior to export and the sale 
which was there in controversy was one which occasioned the export. Such a sale 
was held to be a sale in the course of export of goods out of the territory of India. 
The learned Chief justice thus stated the ratio of the decision : 


“ We are clearly of opinion that the sales here in question, which occasioned the export in each 
case, fall within the scope of the exemption under Article 286 (1) ($). Such sales must of necessity 
be put through by transporting the ggods by rail or ship or both out of the territory of India, that is 
to say, by employing the machinery of export. Such a sale cannot be dissociated from the export 
without which it cannot be effectuated, and the sale and resultant export form parts of a single trans- 
action. Of these two integrated activities, which together constitute an export sale, whichever 
first occurs can well be regarded as taking place in the course of the other ”. 


‘The second Travancore case, that is, State of Travancore-Cochin v. S.V.C. Factory, 
Quilon® considered the entire Article afresh and the conclusions of the majority of the 
Judges were summed up in these terms : 
(1) Sales by export and purchases by import fall within the exemption under Article 286 {1) (b). 
This was held in the previous decision. (2) Purchases in the State by the exporter for p of 
export as well as sales in the State by the importer after the goods have crossed the customs frontier 
are not within the exemption. (3) Sales in the State by the exporter or importer by transfer of ship- 
ping documents while the goods are beyond the customs frontier are within the exemption, assuming 
that the State-power of taxation extends to such transactions ”. 


We are here concerned with the second of the conclusions set out above. In the 
earlier portion of the Judgment the matter was dealt with thus :—- 





I. Ne MUL. 3. (1953) 2 M.LJ. 123: (1953) 5-G.J. 471 
2. (1953) 1 M.L.J. 1: (1952) S.C.J. 527. (S.C.). 
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“ The only question debated before us was whether in addition to the rt sale and 
mmport-purchase, which were held in the previous decision to be covered by the exemption 
under cies (1) (8), the following two categories of sale or purchase would also fall within the scope 
of that exemption: ` 


(1) The last purchase of goods made by the exporter for the purpose of exporting them to 
implement orders ead, received from a foreign buyer or cted to be received subsequently 
in the course of business, and the first sale by the importer to fulfil orders pursuant to which the goods. 
* were imported or orders expected to be received after the import. e 


(2) Sales or purchases of goods effected within the State by transfer of shipping documents. 
while the goods are in the course of transit. What is relevant to the present context is category r 
and as regards this the learned Judges said - : 

‘ As regards the first mentioned category, we are of opmion that the transactions are not within. 
the protection of clause (1) (b) ”.” 


The resultant position is that a purchase for the purpose of export even though such 
purchase is effected to implement orders for the export of these goods is not “a sale 
or purchase in the course of export” within the meaning of the exemption in Article 
286. Under the Travancore Sales-tax Act, the sales tax was levied in the case 
of cashew upon the purchaser and the effect of this decision therefore is that a tax 
on the purchase made by the purchaser who exports the gocds is not within the 
constitutional exemption. 


In view of this Mr. Venkatasubramania Ayyar frankly conceded that if the 
tax on hides and skins in the present case were levied upon the petitioners merely 
as purchasers they would clearly be not exempt. But his contention was that 
the petitioners were taxed under the rules not because of their purchase of these 
goods simpliciter but on account of the fact that the goods which they purchased 
were in fact exported by them. 


It will be seen that this is not the ground upon which the learned Judges in 
State of Madras v. Ralls (India) Lid.1, have held the purchase tax to be invalid. The 
basis of that judgment is that in truth and in effect it is the sale by the licensed 
dealer for export that is taxed and not his purchase, though the turnover for comput- 
ing the quantum of the tax is fixed on the basis of his purchase price. Dealing 
with the effect of the rules, Satyanarayana Rao, J. says: 

‘* | ,..the only inference possible is that it is the sale for export outside the State that attracts the 
tax and not the purchase by the licensed deale: with a view to export outside the State. Though the 
transaction which attracts the tax is the sale, the turnover, however has to be computed on the amount 
for which the goods are bought by the dealer and this is made clear by rule 4 and also rule 16 (2) (43).’” 
- With the greatest respect to the learned Judges, I cannot agree with this interpreta- 
tion of the Rules. The taxable event is really the purchase and the quantum of the 
turnover reflects this. It is no doubt true that unless the goods were exported, ` 
the tax liability would not fasten but that has no effect upon the critical event 
which is the basis of the tax. According to the Madras General Sales Tax Act 
and the Rules, raw hides and skins are a commodity,in respect of which the rule as 
to single point taxation applies and the tax is levied upon the last taxable purchaser 
who deals with the commodity in its raw state. It is by reason of this principle 
that export figures as a fact to determine the last buyer. In other words, the tax 
is really one on the transaction of purchase anterior to the export, the factum of the 
export figuring merely as marking the final stage of a series of purchases by one 
licensed dealer from another, on the occurrence of which the taxable event, 
namely, the last purchase is determined. In fact, Mr. Venkatasubramania Ayyar 
learned counsel for the petitioners appreciating this aspect of the matter did not 
seek to support the judgment in State of Madras v. Rallis (India) Ltd., Madras1, on 
its reasoning but put forward his case on quite a different ground. He conceded that 
on the decision of the Second Travancore case*, the purchase of raw hides and skins 
for the purpose of export could not claim constitutional tax immunity and that 
if there was a multiple point taxation in respect of each purchase of the commodity, 
as in the cashew case before the Supreme Court, he could not succeed, as even the 
last purchase which preceded the actual export would not be a sale or purchase in 
the course of export. j 
a gi a 

1. (1954) 2 M.L.J. 312. ~ 2. (1953) 2 M.L.J 123 : (1953) S.C.J. 471 (S.C.). ` 
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The proposition of law however on which learned counsel based his arguments 
was that even where a sale or purchase is unrelated to export when it takes place 
but is made taxable by reason only of the goods being subsequently exported, the 
constitutional prohibition is attracted by the statutory non-faciual and retrospective 
integration effected by the taxing enactment and it is on this theory that he con- 
tended that the tax levied upon the purchase of raw hides and skins under rule 16 (2) 
conceding it to be really one on, the purchase of goods was ieally a tax on the pur- 
‘chase or sale of goods in the course of export within Article 286 (1) (6). 


This argument was rested on passages in certain American decisions dealing 
with the scope of the Import-Export clause of the American Constitution. 


Most of the American decisions are concerned with the validity of State as 
distinguished from Congressional taxation. The inhibition in the case of the States 
is of a twofold character, the first flowing from the commerce clause, Article 1 
section 8 (3):. 

“The Congress shall have power to regulate commerce with forcign nations and among the 
several States.” 
and this provision which vests in Congress an exclusive power of regulation over 
interstate and foreign commerce has been held to be a limitation on State power 
even in the absence of implementing legislation by Congress and to create of its own 
force an area of trade free from State interference. 


The second 1s the Import-Export clause, Article 1 section 10(2) : 


“ No State shall withdut the consent of Congress lay any imposts or duties on imports or exports 
except what may be absolutely necessary to execute its inspection laws ; and net produce of all duties 
and imposts laid by any State on imports and exports shall be for the use of the treasury of the 
United States.” l 
‘There is further a constitutional embargo laid upon Congress levying any duty on 
exports for Article 1 section g (5) provides. 


“ No tax or duty shall be laid on articles exported from any State.” 


In regard to the commerce clause, I understand the result of the decisions, 
to be that in imposing taxes for State purposes, a State is not exercising any power 
which the Constitution has conferred upon the Congress. It is only when the tax 
‘operates to regulate commerce between the States or with foreign nations to an 
extent which infringes the authority conferred upon Congress that the tax can be 
‘said to exceed constitutional] limits., Vide Megoldrick v. Berwind-Whtte1. At the same 
time it has been held that forms of State taxation whose tendency is to prohibit 
interstate or foreign commerce or place it at a disadvantage’ as compared to or in 
competition with intrastate commerce, any State. tax which discriminates against 
such commerce are familiar examples of the exercise of State taxing power in an 
unconstitutional manner because of its obvious regulatory effect upon commerce 
between the States. The position is thus summed up by Stone, J. in Mcgoldiick v. 
Berwind-White*, 

“ Certain types of tax may, if permitted at all so readily be made the instrument of impeding 
-or destroying interstate commerce as plainly to call for their condemnation as forbidden regulations. 
‘Such are the taxes already exacted which are aimed at or discnminate against the commerce or impose 
a levy for the privilege of doing it, or tax interstate transportation or communication or their gross 
ings, or levy an exaction on merchandise in the course of its interstate journey. Each imposes 
a burden which interstate commerce does not bear, and merely because interstate commerce is being ' 


done places it at a disadvantage in comparison with intrastate business or property in circumstances 
-such that if the asserted power to tax were sustained, the states would be left free to exert it to the 


detriment of the national commerce ”’. 

‘The ratio of the decision appears to be that a State tax which discriminates between 
goods circulating in the State and those exported outside is tantamount to an in- 
fringemient of the exclusive power of Congress to regulate commerce under Article 
r (8). 


1. 84 Law. Ed. 565. 7 | a. 84 Law. Ed. 565 at 59K. 
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Decisions of this type therefore furnish no useful guide for the determination. 
of the proper rule of construction of the Indian Constitution. 


In my judgment the American decisions dealing with the Import-Export 
clause do not afford us any assistance either. The distinction between the scope 
_ of the prohibition enacted by the commerce clause and this has been clearly ex- 
pressed by Douglas, J. in Richfield O1l Corporation v. State Board of Equalization}: 

The two constitutional provisions while related, are not coterminous. To be sure, a State 
tax has at times been held unconstitutional both under the Import-Export Clause and under the 
commerce Clause....But there are important differences between the two. The invalidity of the one 
derives from the prohibition of taxation on the import or export ; the validity of the other turns 
nowise on whether the article was or had ever been, an import or export. . .. Moreover, the.commerce 
clause is cast, not in terms of a prohibition against taxes, but in terms of a power on the part of Con- 
gress to regulate commerce. It is wéll established that the commerce clause is a limitation upon 
the power of the States, even in the absence of action by Congress....As we shall see, the question 
as to what is exportation is somewhat entwined with the question as to what is interstate commerce. 
But the two clauses, though complementary, serve different ends. And the limitations of one cannot 
be read into the other.” i 
A contention that the tax there in question—which was one on the gross receipts of a 
retailer—was a tax on tangible property in the State and for the privilege of conduct- 
ing a business of sale of goods was rejected on the basis that it is not the characteri- 
sation of the tax by the State that determined its nature but its operation and effect. 
It was while dealing with this argument to sustain the validity of the tax that the 
passage on which Mr. Venkatasubramania Ayyar relies 

“ Appellant concedes that the prohibition of the Import-Export Clause would be violated if the 
goods were taxed as exports or because of their exportation or if the process of exportation were 
itself taxed” 
occurs. Similar passages in earlier decisions were also referred to by learned 
counsel and relied on. 


For instance, Bradley J. speaking of taxes on exports said in Coe v. Errol? : 


“ Of course they cannot be taxed as exports that is to say they cannot be taxed by reason or 
because of their exportation or intended exportation for that would amount to laying a duty on exports 
and would be a plain infraction of the Constitution which prohibits any State without the consent of 
the Congress from laying any imposts or duties on imports or exports ”. 


Similarly in Brown v. Houston®, the same learned Judge said : 


“ A duty on exports must either be a duty levied on goods as a condition or by reason of their 
exportation or at least a direct tax or duty on goods which are intended for exportation ”. 
Learned Counsel for the petitioners sought to derive from the passages authority 
for the position that if the factum of export enters in any manner into the process 
attracting the tax, the same was within the prohibition enacted by Article 286(1) (6) 
of the Constitution. 


a 
In my opiħion these passages do not furnish any useful analogy for the inter- 
pretation of Article 286. 


The American Courts have held that a tax which discriminates against ex- 
ported goods is virtually a tax on exports. The passages above-mentioned stem 
from this concept of such a discriminatory tax being a prohibited impost. Under 
the scheme of the Indian Constitution and the distribution of legislative and taxa- 
tion powers under it, there is no prohibition on Parliament to tax exports and the 
entire control over exports and imports as well as duties on such exports and im- 
© ports are excluded from the purview of the States. It is not the contention of Mr. 

Venkatasubramania Ayyar that a tax upon the purchase in the present case even 
if the act of exportation of the goods is an incident calling the levy into operation, 
is an export duty. If this were so the relevant article in the Constitution that 
such a tax could contravene is not Article 286 but Entries 41 and 83 of Schedule 
VII List I read with Article 246. Learned Counsel did not raise any argument 
upon this basis. . 





Ld 
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I am clearly of the opinion that the sales tax levied on the last taxable purchaser 
of hides and skins under the Madras Genral Sales Tax Act does not contravene 
Article 286(1) (6) of the Constitution and that the levy is valid. I agree with the 
order of my lord in these Tax Revision Cases. 


« RM. Opinion expressed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction). 

PRESENT: —MR. JusTICE RAMASWAML. 


In the matter of the debts of B. V. Gam alias W. B. Vinayakam ‘(deceased) and 
in the matter of the Indian Succession Act. 


Srinu Bai .. Petitioner® 


Practice—Succession duty pard—Nature of —Applicant subsequently discovering that the duty paid was un- 
necessary—Refund—tIf could be ordered—-Power of Court to order refimad—Nature of. 

The duty paid by an applicant for the issue of a succession certificate is only a court-fee paid 
for the services rendered 2 the Court in the matter of adjpdication about the title of the applicant 
as heir. It is an indisputable prdposition that the Court can in fit cases order refund of court-fee paid 
in excess, under section 151, Civil Procedure Code. But the fact that an applicant discovers after the 
issue of the succession certificate that he had included an item unnecessarily cannot warrant the 
exercise of the inherent powers. Court-fee cannot be refunded on the ground that a relief has become 
unnecessary on account of change of circumstances or that a relief was unnecessarily asked for. 

Petition on the Original Side of the High Court, Madras, praying for refund 
of excess duty paid for obtaining a succession certificate on the ground that the same 
was paid because of a bona fide error. 


A. K. Muthuswami Atyar for the Petitioner. 


The Court delivered the following judgment :— 
This is a novel application for refund of Court-fee of Rs. 600. 


The facts are: The petitioner applied for a succession certificate to collect 
certain debts due to her deceased husband including a sum of Rs. 20,000 due on a 
draft by Messrs. Prudential Co-operative Central and Urban Bank, Limited, Madras, 
and paid succession duty for all items including this item. On the necessary forma- 
lities prescribed having been complied with, this petition was posted for hearing 
and on no objection forthcoming, succession certificate was granted as prayed for. 
This was on 19th October, 1946. It 1s stated that five years thereafter, a succession 
certificate in regard: to this item was applied for in the Court of the District and 
Sessions Judge, Secunderabad Division, on an objection raised by the Prudential Co- 
operative Central and Urban Bank, limited, Secunderabad, that the succession certificate issued 
by the Madras High Court will not be operative in Secunderabad being outside the jurisdic- 
tion of the Indian Union Court and therefore the succession certificate should be 
applied for in the Hyderabad State. On this, an application was made to the 
District and Sessions Court, Secunderabad Division, and a succession certificate 
was granted by that Court on 13th March, 1951. The petitioner has thereupon 
filed the present application in the High Court stating that the sum of Rs. 600 paid 
on this item in the Madras High Court, for obtaining the succession certificate, was 
paid due to a bona fide mistake and error and prays for a refund of the same. 


There is no decision of this Court bearing on this point, apart from the decision 
cited before me, in regard to the indisputable proposition that this Court, in fit 
cases, can order refund under section 151, Civil Procedure Code: See for instance 
Thammayya Naidu v. Venkataramanamma1, wherein it was held that, even in cases 
not covered by sectiovs 13, 14 and 15 of the Court-Fees Act, this Court can, under 
section 151, Civil Procedure Code, order refund of Court-fee paid in excess. The 
catena of decisions of this Court collected by Krishnamurthi and Mathrubutham, 








* Application No. 3594 of 1953 in O.P. No. 180 of 1946. grd February, 1954- 
I. (1932) 62 M.L.J. 541: LLR. 55 Mad. 641. 
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in their very useful publication, ‘‘ Guide to ‘the Law of Court-Fees in Madras ” 
(Third Edition) at page 144 (paragraph) 3, have no application to the facts of this 
case and the only decision in point which has been cited before me is Ahmed Ebrahim 
v. Bombay Governmeni*. I am unable, with respect, to follow this decision because 
the facts of that case were different from the facts of this case and under section 151, 
‘Civil Procedure Code, where it is a question of discretion to order refund, inter- 
ference by way of exercising extraordinary powers under section 151, Civil Proccdwe 
Code, must be dependent upon the circumstances of each case; and secondly, 
beyond pointing out that the Court can order refund under section 151, Civil 
Procedure Ccde, in a case of this nature, there is neither discussion nor citation 
of previous authorities. I therefore prefer to dispose of this matter on first impressions. 

On a careful review of the circumstances cof the case, I have come to the conclu- 
sion that the refund asked for cannot be granted. Here are my reasons. 


If the excess paid is treated as a kind of tax, though included in the Court 
Fees Act for the sake of convenience, the power to refund must rest with the revenue 
authorities. But such levy has been held to be Court-fee for the service rendered 
by the Court in the matter of adjudication about the title of the applicant as heir : 
See In the matter of the Estate of C. Govindaswamy*. In this very case, if there had been 
objections to the grant; the Couft would have had to decide the controversy before 
the grant of the certificate. Court-fee is paid in ordinary cases even where the claim 
is not disputed and no portion is refunded where the defendant admits the claim 
and suffers a decree. The fact that the applicant had included an item unneces- 
sarily cannot warrant the exercise of the inherent powers because it was clearly 
his duty to have made proper enquiries before putting in the application. Supposing 
the item in question had been the only item in the certificate and supposing the 
merits of the claim had also been decided, it cannot be seriously argued that simply 
‘because it had not been acted upon by the debtor, the party is entitled to the refund. 
If such were the position, the time spent by the Court and Office in the matter of the 
grant of certificate would not be covered by any fee. The practice in the matter 
of the grant of Letters of Administration with regard to the share of an undivided 
co-parcener may also be referred to for analogy. Court-fee is Jevied in such cases 
though the grant is unnecessary ;-see in the matter of Desu Manavala Chetty®, Anna- 
puranamma v. Atchutharamayya*. So also where Letters of Administration are applied 
for in respect of moneys standing in the name of the applicant’s son but alleged 
to belong really to the applicant, duty is payable though the Letters are not strictly 
necessary : see In the Goods of Tarunkumar Ghosh, deceased.. Thus, the levy is made 
irrespective of the fact whether the grant is necessary or not. It cannot be said 
that the case falls within the rule laid down in Jn re Chidambaram Chettia: $, because 
the mistake here is not in the payment of Court-fee ip excess of legal requirements, 
but in the inclusion of an item of debt in the application by mistake. Where a 
relief in a suit becomes unnecessary on account of change of circumstances, refund 
-of Court-fee paid on the said relief is not granted : see Ramakrishnayya v. Seshamma’. 
It has been held that, even where the legislature takes away by amendment of the 
‘law, the right to the relief claimed in the suit, the Court-fee cannot be refunded : 
see Secretary of State v. Veerayya Vandayar®. The decision of this Court in Civil Revi- 
-sion Petition No. 657 of 1949 that refund cannot be granted on the ground that a 
-relief was unnecessarily asked for, is also useful by analogy. For these reasons, 
it would be a bad precedent if refund is granted in such cases. 


But a certificate can be issued, if one is necessary, as to the exact circumstances 
under which the relief asked for originally, has turned out to be unnecessary, so 
that the petitioner may apply to the Government for a refund ex gratta as was dont 
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in In re Nagarathnam}. Such a certificate is unnecessary here as the facts of this case 
can be brought to the notice of the revenue authorities without such a certificate. 


Therefore, looked at from any point of view, this application deseryes to be and 
is hereby dismissed. Š 


R.M. —— , Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—MR. Justice GovinpA MENON AND MR. JUSTICE BASHEER AHMED 
SAYEED. 


Guruviah Naidu and Company, Jn re .. Petitioner*. 


Madras General Sales Tax Act (IX of 1939), section 16-A—Valtdity—Scope of. 


Section 16-A of the Madras General Sales Tax Act is ultra vires of the Constitution and of the 
provisions of the Criminal Procedure Code. It is repugnant to the ordinary rights of a man facing 
.a trial for an offence. 


In as much as section 16-A of the Madras General Sales Tax Act has the effect of depriving an 
accused of his rights under section 5 (2), 435 and 499 of the Criminal Procedure Code it must be held 
to be repugnant to the existing law, viz., Criminal Procedure Code. 


If section 16-A of the Act has the effect of saying that an accused person, namely, the assessee, 
shall not be entitled to say anything in defence to disprove the offence with which he has been charged, 
then such a situation cannot but be deemed to be offending against Articles 14 and 20 of the Consti- 
‘tution. 


Section 16-A of the Madras General Sales Tax Act could not be operative in so far as the claim 
for sales tax and the liability to pay such tax is questioned under the provisions of the’ Constitution. 
In such circumstances the assessee 18 entitled to question before the Criminal Court the validity of the 
assessment and his liability to pay the same. ` 
~ Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the orders of the Court of 
the Additional First Class Magistrate, No. II, Salem, dated 29th February, 1952 
and made in S.T.R. Nos. 108 and 111 of 1952, respectively. 


K. S. fayarama Atyar and C. K. Venkatanarasimham for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) and tbe Public Prosecutor 
(V. T. Rangaswami Atyangar) for the State. 


The Judgment of the Court was delivered by 


Basheer Ahmed Sayeed, 7.—In Criminal Revision Cases Nos. 88 and 89 of 1953, 
the accused have been convicted under section 15 (6) of the Madras General Sales 
"Tax Act and each of them has been sentenced to pay a fine of Rs. 25, in default 
to undergo simple imprisonment for fifteen days. The sales tax amounts of Rs. 
3,126-4-0 and Rs. 4,000-6-6, respectively, have-been directed to be recovered from 
them as if they were fines. Pn Criminal Revision Case Nos. go and g1 of 1953, 
the accused have been convicted under the same section and each of them sentenced 
to pay a fine of Rs. 75, in default to undergo simple imprisonment for fifteen days. 
In addition, the sales-tax amounts due, viz., 3,577-6-0 and Rs. 1,522-7-3 respectively, 


a 


have been directed to be recovered from them as if they were fines. 


The facts in each of these cases are the same and accordingly the order of the lear- 
ned Magistrate in each of these cases is also, in substance, the same. The witnesses 
examined for the prosecution are also the same and the defence raised before the 
learned Magistrate in each of the cases was also the same. These revision cases against 
the said orders of the learned Magistrate have been posted together before this Bench 
for being dealt with in a batch for the reason that they raise common grounds on 
which the accused seek to set aside the orders of the learned Magistrate. 


The accused are merchants dealing in hides and skins in Salem. Their busi- 
ness consists in the purchase of skins and hides and exporting the same to foreign 
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countries. In Criminal Revision Case No. 88 of 1953 the accused were called. 
upon to pay sales tax in the sum of Rs. g,126-4-0 which represented the balance 
payable out of the sum of Rs. 5,519-13-0 to which the accused were assessed for 
the year 1950-51. This assessment is said to have been made on the purchases 
of skins made by the accused in pursuance of orders placed with them by the foreign 
companies for the supply of the same. In Criminal Revision Case No. 89 of 1958, 
the same accused as in Criminal Revision Case No. 88 of 1953 were assessed to 
sales tax for the months of April to September, 1951, by the Assistant Commercial 
Tax Officer, Salem, in the total sum of Rs. 4,000-6-6 said to be due from the company 
on the skins purchased by them. In Criminal Revision Case No. go of 1953, there 
was a provisional assessment against the accused for the months of May to September,,. 
1951, in respect of sales tax due for the’ skins purchased by them. Similarly in 
Criminal Revision Case No. 91 of 1953, the accused, was assessed by the Assistant 
Commercial Tax Officer, Salem Town, to an aggregate sum of Rs. 2,652-5-9 for 
the year 1950-51. The prosecution in this case, is in respect of the sum of Rs. 1,522-7-3 
representing the balance of the assessment due and payable by the accused. 


The charge against all these accused is that they, having been legally assessed 
to sales tax, failed to pay either the whole or part of the said tax, in spite of an order 
of assessment having been served on them, as also a notice of demand calling upon 
them to make payment of the tax due within the stipulated period of time, and that 
such failure on the part on the accusèd brings them within the scope of section 15 (b) 
of the Madras General Sales Tax Act. Section 15 (b) is to the effect that any person 
who fails to pay within the time allowed any tax assessed on him or any fee due 
from, him under the Act shall, on conviction by a Presidency Magistrate or a Magis- 
trate of the First Class, be liable to a fine which may extend to Rs. 1,000 and in the 
case of a conviction under clause 15 (b), (d), (f) or (g) the Magistrate shall specify 
in the order the tax, fee or other amounts which the person convicted has failed 
or evaded to pay or has wrongfully collected and the tax, fee or amount se specified 
- shall be recoverable as if it were a fine. It is not disputed in these cases that there 
was a tax assessed on the accused in each of the cases, that a time was prescribed 
within which the tax was to be paid and that the accused failed to pay the tax so 
assessed and demanded. 


In the lower Court, all the accused raised a single legal defence, viz., that the 
skins or hides were purchased by them in the course of their export out of the terri- 
tory of India, and that under the provisions of Article 286 (1) (b) of the Constitu- 
tion of India, the State is not empowered to impose a tax on goods so purchased 
in the course of export out of the territory of India, that the sales and purchases 
in question were not liable to any tax, that the assessment levied by the Commercial 
Tax authorities was invlaid and thérefore the accused were not liable to pay the 
sales tax so assessed. The prosecution, however, contended that it was not open 
to the accused to raise any question as to the validity of the assessment levied by 
the Commercial Tax authorities under the Act in a prosecution laid against them. 
for non-payment of the tax assessed and that section 16-A of the Madras General 
Sales Tax Act was a bar against the raising of any such question. The learned Magis- 
trate, relying upon the decision of Panchapakesa Ayyar, J., in Gigina Pasha Saheb, 
In re? and also of Ramaswami, J., in Hajee Meeran v. The Public Prosecutor? to the 

‘effect that section 16-A is not ultra vires of the Constitution, decided against the accu- 
sed, holding that it was not open to the accused to question before a Criminal Court 
the val.dity of the assessment made by the Commercial Tax authorities and overrul— 
ing the objection of the accused that section 16-A of the Madras General Sales Tax 
Act was invalid as it was opposed io Article 286 (1) (b) of the Constitution of India, 
the same having been enacted before the Constitution. The learned Magistrate, 
therefore, declined to go into the question of the validity or otherwise of the assess- 
ments in respect of which the accused were prosecuted in the light of Article 286. 
(1Y (b) or other Articles of the Constitution. $ 
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In view of the arguments advanced before us by Mr. K.S. Jayarama Ayyar 
appearing on behalf of the petitioners and by the learned Advocate-General appea- 
ring for the State, it seems to be necessary that we should bear in mind the scheme 
of the Act, before we could consider the various points raised by the learned counsel 
for the petitioners on the question of the validity of the convictions. Section 3 of. 
tHe Madras General Sales Tax Act (Act IX of 1939) is the section that seems to 
levy sales tax on the sale of goods. It enacts that subject to the provisions of the 
Act, (a) every dealer shall pay for each year a tax on his total turnover for such year ; 
and (b) the tax shall be calculated at the rate of three pies for every rupee in such 
turnover. There is a proviso to sub-clause (b) which it is not necessary to extract 
here, as it is not strictly relevant to the case before us. Sub-clause (2) of the same 
section provides that subject as aforesaid, the sale of any of the goods mentioned 
in the various items given under this sub-clause shall be subject to a tax at the rate 
specified in respect thereof, at such single point in the series of sales by successive 
dealers as may be prescribed ; and the tax shall be paid by the dealer concerned. 
on his turnover in each year relating to such goods, and shall be in addition io the 
tax for which he is liable under sub-section (1) on his total turnover for the ycar. 
Sub-section (3) of section 3 provides: 

“ A dealer whose total turnover in any year is less than ten thousand rupees shall not be liable 
to pay any tax for that year under sub-section (1) or sub-section (2).” 

Sub-section 4 says that the turnover shall be determined in accordance with 
such rules as may be prescribed, and sub-section (5) provides that the taxes under 
sub-sections (1) and (2) shall be assessed, Jevied and collected in such manner and. 
in such instalments, if any, as may be prescribed. ‘There are two provisos to this 
sub-section (5) which set out that either the buyer or the seller in respect of the same 
transaction of sale shall be taxed and not both. Proviso (11) is in the following 
terms : 

** Where a dealer has been taxed in respect of the purchase of any goods in accordance with the 
rules referred to in clause (1) of this proviso, he shall not be taxed again in respect of any sale of such 
goods effected by him.” 

Sub-section (6) says that subject to such rulesas may be prescribed, the asses- 
sing authority may assess a dealer for any year as if his transactions in such year 
had been the same as in the previous year. That this section is the charging sec- 
tion is common ground between the parties. The‘ turnover’ on which the sales-tax 
is to be levied has been defined in section 2 (t) of the Act. It is in the following 
terms : 

“ Turnover means the aggregate amount for which goods are either bought by or sold by a dealer, 
whether for cash or for deferred payment or other valuable consideration provided that the proceeds 
of the sale by a person of agricultural or horticultural produce grown by himself or grown on an 
land in which he has an interest whether as owner, usufructuary mortgagee, tenant or otherwise 
be excluded from his turnover.” < 

The word ‘ dealer’ has also been defined in section 2 of sub-clause (b) as meaning 
any person who carries on the business of buying or selling goods. The important 
point to be noticed in regard to the definition of the term ‘ turnover’ is that it 
comprises the aggregate amount for which the goods are either bought by or sold. 
by a dealer. That is to say, the emphasis is on the words ‘ either bought by or 
sold by.’ It is not necessary to refer to the other sections of the Madras General 
Sales Tax Act which prescribe the exemptions and reductions in taxes and also 
the rules which prescribe the method of calculation and the ascertainment of the 
taxes due from dealers like the petitioners dealing in hides and skins. It is common 
ground ‘in the cases before us that the petitioners have sent the returns in Form A-4 
and also the cheques along with the terms as required by the sections of the Madras 
General Sales Tax Act and the rules prescribed thereunder. There is no question 
of their having contravened any of these provisions in the present revision cases, 


Fora complete understanding of the scheme of the Act, it is further necessary 
that reference should be made to the other sections of the Act which are algo rele- 
vant for the consideration of the points raised in these petitions and they are sections 
J}, IO, II, 12, 12-A, 12-B and 12-C. Section g deals with the procedure to be 
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followed by the assessing authority in the case of dealers whose turnover is ten thou- 
sand rupees or more in a year and the obligation on the dealer to submit his return 
relating to his turnover in the manner prescribed by the rules made under the Act. 
‘Section 10 provides for the payment and recovery of tax as assessed for prescribing 
_ the time for payment and how that tax could be recovered. Sections 12, 12-A, 
12-B, and 12-C provide for appeals and revisions being preferred by the assesfee 
objecting to the assessment made on him under the sections of the Act and for 
revision of the orders of the authorities suo motu where no appeals are allowed 
under the conditions set out in the said sections. 


It will be noticed that the above sections provide the machinery that has been 
devised for enabling any dealer who is assessed to sales tax to vindicate his rights 
so far as the asssessment levied against him in respect of his dealings is concerned. 
The most material sections that have still to be considered in this connection are 
sections 15 and‘16-A of the Act. Section 15 deals with offences and penalties and 
it is enacted in the following terms: 

“ Any person who (a) wilfully submits an untrue return or fails to submit a return as required 
by the provisions of this Act, or the rules made thereunder, or (8) fails to pay within the time allowed, 
any tax assessed on him, or any fee due from him, under this Act or (c) prevents or obstructs inspection 
or entry by any officer authorised under section 14, in contravention of the terms thereof, or (d) frau- 
dulently evades the payment of any tax assessed on him, or any fee due from him, under this Act, 
or (s) fails to submit an application for registration as required by section 8-A, sub-section (1), or 
( f} collects any amount by way of tax under this Act, in contravention of the provisions of section 8-B, 
sub-section (1) or (g) fails to pay the amounts specified in section 8-B, sub-section (2), within the 
prescribed. time, or (4) wilfully acts in contravention of any of the provisions of this Act, shall, on 
conviction by a Presidency Magistrate or a Magistrate of the’First Class, be liable to a fine which may 
extend to one thousand rupees, and in the case of a conviction under clause (8), (d), (f) or (g), the 
Magistrate shall specify in the order the tax. fee or other amount which the person convicted has 
failed or evaded to pay or has wrongfully collected, and the tax, fee or amount so specified shall be 
recoverable as if it were a fine.” | 

Under the Sales Tax Act, as in the District Municipalities Act or the Madras 
‘City Municipal Act, in addition to the other powers vested in the taxing authori- 
ties to collect the taxes due to the Municipalities or the Government, an agency 
has also been created and that agency is the magistracy above a certain grade. 
‘The Sales Tax Act vests this power to collect sales tax in a Presidency Magistrate 
or a Magistrate of the First Class as per section 15 of the Madras General Sales Tax 
Act. A provision in the taxing Act to this effect is nothing strange nor unusual 
and the power of the legislature to enact such a provision whereby the magistracy 
is set up as the agency for the collection of taxes due to public authorities and the 
Government is not liable to be questioned. Actually, such a power is not questioned 
before us by the learned advocate appearing on behalfofthe petitioners. The scheme 
of the Act therefore seems to be that, if an assessee is taxed to sales-tax and if that 
tax remaing unpaid after notice of demand served upon the assessee, the taxing 
authorities can make use of the magistracy to realise or collect the taxes due from 
the assessee. All that the taxing authority has to do in order to realise the unpaid 
tax is to file a petition before the concerned Magistrate alleging that the tax is due, 
and, to prove that the tax claimed is due from the assessee, he having failed to pay 
the same, in spite of a notice or demand prescribing a time within which it should 
have been complied with, and the Magistrate is thereupon empowered to convict 
the assessee and impose a fine on him to the maximum extent of Rs. 1000. In 
addition to such imposition of fine, the Magistrate is also empowered to specify 
in the order, the tax, fee or other amount which the person convicted has failed 
or evaded to pay, and-if he does so, the amount so specified by the Magistrate shall 
be recoverable as if it were a fine. It is rightly urged by the learned Advocate- 
General that the prosecution in the present case had done nothing beyond what is 
contemplated under section 15 of the Act. It may be true that if such a provision 
is not in existence, it will be found difficult for the Government and the public 
authorities to realise the taxes and fees due to them and the legislature has perhaps 
felt that there should be provided some coercive process by means of which taxes 
and fees and other legitimate dues to Government should be collected in the inte- 
rests of the administration of the State. If the legislature had been content with 


IT] GURUVIAH NAIDU & CO., In re (Basheer Ahmed Sayeed, 7.). 85, 


this, then there would have been no room for the petitioner to take up the stand 
they have done before us. But the legislature went further and‘enacted a further 
section, viZ., Section 16-A. It is to the following effect : 


“ The validity of the assessment of any tax, or of the levy of any fee or other amount, made under 
this Act, or the liability of any person to pay any tax, fee or other amount so assessed or levied shall 
not be questioned ın any Criminal Court in any prosecution or other proceeding, whether under this 
Aét or otherwise.” 
It is not denied in these cases that the petitioners, as dealers in skins and hides have 
been assessed to sales tax in respect of their dealings and these petitioners or some 
of them, at any rate, have made payments in part and have failed to pay the balance 
of the assessed tax. Though the taxes in some cases have been finally assessed and 
in some provisionally assessed, still it is common ground that notices have been 
served upon all of them, as required by section 10 of the Act calling upon them to 
make the payments within the date prescribed in the said demand notices. It is 
argued that when once they have failed to pay the taxes assessed on them, the latter 
part of section 15 is attracted, viz., that, if the assessee fails to pay within the time 
allowed, any tax assessed on him, or any fee due from him, under this Act, he shall, 
on conviction, be liable to a fine and the tax which he has failed or evaded to pay ` 
shall be recoverable from him as if it were a fine. 


Before we proceed further, it is essential that one other section bearing on 
the scheme of the Act should also be noticed, and that is section 22 of the Madras 
General Sales Tax Act, 1939. ‘The Sales Tax Act had been enacted before the 
coming into force of the Coastitution of India in January, 1950. In the ‘Consti- 
' tution, in Part XII relating to Finance, Property, Contracts and Suits, an Article 
laying down restrictions as to the imposition of tax on the sale or purchase of goods 
was enacted. This is Article 286 (1) and is in the following terms : 

“ No law of a State shall impose, or authorise the imposition of, a tax on the sale or purchase of 
goods, where such sale or purchase takes place— 

(a) outside the State ; or 


(5) in the course of the import of the goods into or export of the goods out of, the territory of 
a’ 


é 


Indi 


‘The explanation to this sub-clause (1) as also sub-clause (2) together with the proviso 
thereto as well as sub-clause (3) may be omitted for purposes of this judgment. 
‘After the enactment of this Article, in pursuance of the Fourth Adaptation Order, 
dated 2nd July, 1952, a new section, namely, section 22, became incorporated in 
the Madras General Sales Tax Act. This new section 22 is in the following terms -: 


“ Nothing contained in this Act shall be deemed to impose, or authorise the imposition of, a tax 
on the sale or purchase of any goods, where such sale or purchase takes place— 


(a) (i) outside the State of Madras, or 


(ii) in the course of the import of the goods into the territory of India or of the export of the 
goods out of such territory, or 


(b) except in so far as Parliament may by law otherwise provide, after the grst day of March, 
1951, in the course of inter-State trade or commerce, and the provisions of this Act shall be read and 
construed accordingly.” ` : 


~ 


The Explanation to this section may be omitted, as it has no relevance to the points 
that arise in the present cases. SS i 


The first point that has been raised in these revision cases before us by Mr. Jaya- 
rama Ayyar appearing on behalf of the petitioners, is that the petitioners are not 
liable to sales tax in view of section 22 of the Madras General Sales Tax Act which 
in substance, is the sarme as Article 286 (1) (b) of the Constitution. ‘ The petitioner’s 
contention is that their purchase and sale of the skins and hides was in the course 
of export of the goods out of the territory of India and, the imposition of a tax on the 
sale or purchase of such goods by the State Government is ultra vires of the Consti- 
tution~ - That is-te-say that the -State-Government is not entitled, through its taxing 
officers, to levy any taxes of the kind claimed by it from the petitioners on the tran- 
sactions in question. ‘This was one of the points raised by the petitioners before the 
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learned Magistrate when the cases were tried by him. In order to prove that their 
purchase and sale was in the course of export of the goods out of the territory of © 
India, the petitioners examined some witnesses on their behalf who deposed as to 
the nature of the transactions which were carried on by the petitioners. ‘The learned 
Magistrate who heard the evidence, however, did not record any finding as to 
whether the transactions in respect of which the sales tax was demanded by the 
‘taxing authorities came within the scope of Article 286 (1) (b) of the Constitutién 
or otherwise. Apart from setting out the contentions raised by the. advocates 
on behalf of the petitioners and the State in that' connection, the learned Magis- 
trate did not discuss the evidence on the basis of which the petitioners sought to 
prove that their transactions were covered by Article 286 (1) (b) of the Constitu- 
tion or section 22 of the Madras General Sales Tax Act. What the learned Magis- 
trate did was simply to accept the contention of the learned Assistant Public Prose- 
cutor that the validity cf the assessment made could not be questioned as being 
opposed to the provisions of Article 286 (1) (b) of the Constitution, in view of sec- 
tion 16-A of the Madras General Sales Tax Act, and to dismiss, as being untenable 
the contention of the petitioners that that provision of the Madras General Sales 
Tax Act was invalid in as much as it was enacted before the Constitution. Hol- 
ding that section 16-A of the Madras General Sales Tax Act was not shown to be 
contrary to Article 286 (1) (b) of the Constitution or any other Article thereof, the 
learned Magistrate convicted and sentenced the petitioners as stated above. In the 
absence of any proper enquiry into the question as to whether the petitioners 
have purchased or sold the goods in question in the course of the export of the goods 
outside the territory of India and in the absence of any discussion of the evidence 
on this point, it is rather difficult for us to come to any conclusion as to whether or 
not the transactions are really exempt from sales tax and whether the assessment 
order is ultra vires of Article 286 (1) (b) or section 22 of the Act. Though Mr. Jaya- 
rama Ayyar wanted us to go into the question of the validity of the tax imposed on 
the petitioners, we do not think it proper to enter upon any enquiry on this question 
which it was the duty of the lower Court to do, and especially, when the lower 
Court has not ‘given any findings on this aspect of the case. Mr. Jayarama Ayyar 
then argued that the petitioners should at least have been given an opportunity 
to prove and argue that the tax levied on them in respect of the transactions carried 
on by them was not legal and that it offended against section 22 of the Act and 
Article 286 (1) (b) of the Constitution. There is, no doubt, force in this contention. 
How far such an opportunity should have been given and how far the Magistrate 
was bound to decide the question of the validity or otherwise of the tax levied on 
the petitioners would necessarily depend upon the question as to how far section 16-A 
which is said to debar the petitioners from claiming any such right is valid and intra 
vires of the Constitution, and that is the question before us. 


It has been, however, argued by the learned Advocate-General on behalf of 
the State that, even assuming that the petitioners had the right to question the vali- 
dity of the tax imposed on them, still on the evidence recorded by the learned Magis- 
trate, in view of the recent decisions of the Supreme Court in. State of Travancore- 
Cochin v. The Bombay Co. Lid.,1 and State of T.C., v. $. V. C. Factory, Quilon? the 
transactions in question are not entitled to exemption either under section 22 of the 
Madras General Sales Tax Act or under Article 286 (1) (2) of the Constitution. 
It is true that the Supreme Court has held in State of Travancore-Cochin v. The Bombay 
Co. Lid.,+ as follows: a 

“ Whatever else may or may not fall within Article 286 (1) (6), sales and purchases, which them- 


selves occasion the export or the import of the goods, as the case may be, out of or into the territory 
of India come within the exemption and that is enough to dispose of these appeals.” 


The Supreme Court has further observed at page 1118 as follows : 
“ We (the learned Judges) are çlearly of opinion that the sales here in question, which occasioned 
the export in each case, fall within the scope of the exemption under Article 286 (1) (4). Such sales 
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must of necessity be put through by transporting the goods by rail or ship or both out of the territory 

of India, that is to say, by employing the machinery of export. A sale by export thus involves a series 

-of integrated activities commencing from the agreement of sale with a foreign buyer and ending 

with the delivery of the goods of a common carrier for transport out of the country by land or sea. 

Such a sale cannot be disassociated from the export without which it cannot be effectuated, and the 

sale and:resultant export form part of a single transaction. Of these two integrated activities, which 

together constitute an export sale, whichever first occurs can well be regarded as taking place in 

the course of the other. Assuming without deciding that the property in the goods in the present’ 
‘cases passed to the foreign buyers and the sales were thus completed within the State before the goods 
commenced their journey as found by the Sales Tax authorities, the sales must, nevertheless, be re- 

garded as having taken place in the course of the export and are, therefore, exempt under Article 

286 (1) ($). That clause, indeed, assumes that the sale had taken place within the limits of the State 

and exempts it ifit took place in the course of the export of the goods concerned.” 


In State of T. C. v. S. V. C. Factory, Quilon! these observations were sought to be 
taken advantage of and it was argued that the last purchase of goods made 
by the exporter for the purpose of exporting them to implement orders already 
received from a foreign buyer or expected to be received subsequently in the course 
of business, and the first sale by the importer to fulfil orders pursuant to which the 
goods were imported or orders expected to be received after the import would also 
fall within the scope of the exemption provided under Article 286 (1) (b) of the Consti- 
tution. The majority of the learned Judges of the Supreme Court, however, dis- 
countenanced this argument in their observations at pages 474 and 475. These 
observations explain what exactly was intended by the observations made in the 
previous decision already referred to. At page 478, while summing up the conclu- 
sions, the majority of the learned Judges observed that : 

(1) (8) “ (1) Sales by export and purchases by import fall within the exemption under Article 286 
I ‘ 
(2) Purchases in the State by the exporter for the p of export as well as sales in the State 


er i importer after the goods have crossed the customs frontier are not within the exemptions ; 
an 


(3) sales in the State by the exporter or importer by transfer of shipping documents while the 

goods are beyond the customs frontier are within the exemption, assuming that the State power of 
taxation extends to such transaction.” 
With respect we have to observe that these decisions of the Supreme Court, leave 
no room for holding that the last purchases made by the dealers can be brought 
within the scope of the exemption contemplated by Article 286 (1) (b) of the Consti- 
tution. It is made clear that only the last sales made to the foreign buyer would be 
exempt as they alone would be considered to be in the course of export outside the 
_ territory of India. 


The orders of the Deputy Commercial Tax Officer as also those of the Commer- 
cial Tax Officer in the present cases disclose that the dealers were liable to pay taxes 
on the purchase of untanned hides and skins made by them during the concerned 
period, and that consequently they were assessed to sales tax in respect of the con- 
cerned transactions, rejecting the pleas raised by them that they were purchased 
in the course of export outside the territory of India. If the facts were as set out 
by the taxing officers, the decisions of the Supreme Court referred to above would 
apply to the facts of the case and Article 286 (1) (6) would not be applicable to the 
purchases made by the petitioners so as to enable them to claim the benefit of the 
exemption from payment of sales-tax. But the grievance of the petitioners is that 
they have not been permitted to raise this question of the validity of the assessment 
in the light of this Article and plead the same in defence. There is foundation 
for the grievance. For, when the constitutionality of the very assessment order 
was raised, the petitioners should not have been shut out from raising that point 
before the Court, though it was only a criminal Court. It would have then 
become incumbent upon the prosecution to prove that the claim of the State 
was valid, constitutional aan therefore enforceable against the petitioners. 
This raises the important question as to burden of proof. The contention 
on behalf of the State seems-to be that the mere existence and proof 
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of an assessment order by the prosecution should be a sufficient discharge of 
the burden that lay on the présecution and that it would not be necessary on. 
the part of the prosecution further to prove that the tax claimed from the 
assessee was validly levied, that it was legitimately due under the Act and that the 
assessee was bound-and liable to pay the same. Reliance in this connection has 
‘been placed upon the decision of one of usin In re WNarasingamuthu in suppert 
of the contention advanced on behalf of the State. In that decision, the dealer 
was prosecuted for failure to submit the A return ‘as required by rule 11 (1) of the 
Madras General Sales Tax (Turnover and Assessment) Rules, 1939, which was an 
offence punishable under sections 15 (a) and (¢) of the General Sales Tax Act and 
was fined a sum of Rs. 200, in default to suffer simple imprisonment for a period of 
six months. The question there was whether the assessee prosecuted was a dealer 
, within the meaning of the term as defined in the General Sales Tax Act. It was 


observed in the course of the decision that the question as to burden of proof had | 


become a matter of importance and also whether proceedings under the provisions 
of the General Sales Tax Act for the recovery of the penalties for non-compliance 
with the provisions of the Statute by thé assessee were purely criminal in nature had 
also to be determined. After elaborately examining the scope of the previous 
decisions both in the Indian Courts and in the Courts in the United Kingdom, it 
was held : 

“ The standard of proof required from the prosecution in offences under the Indian Penal Code, 


or other enactments of a similar kind, was a rigid and ngorous one quite distinct from what is ordi- 
narily expected from a plaintiff in a civil action where the burden of proof is on the plainnfi. 


“ When a criminal Court was approached by the revenue, or local or public authorities for the 

enforcement of a penalty for non-payment of a tax or tithe the proceedings are not, purely of a 
criminal nature but are quasi-criminal.” 
Reference was also made to sections 145 and 488, Criminal Procedure Code, as 
also to sections 10 and 16 of the Madras General Sales Tax Act to illustrate the opi- 
nion that the proceedings under the Madras General Sales Tax Act were not entirely 
criminal. It must, however, be remembered that this decision was not based upon 
the consideration of the validity of section 16-A of the Madras General Sales Tax 
Act which is the main question that has to be considered in the present cases. Fur- 
ther, apart from the question of the burden of proof that arose in that decision, 
various other points, such as the right of the accused to be given an opportunity 
to explain the circumstances against him, the right of the Magistrate to question 
the accused in that connection under section 342, Code of Criminal Procedure and 
the question of the revisional jurisdiction of the Courts in what are called quasi- 
criminal proceedings and whether the accused was entitled to give evidence him- 
self as a witness, eta, did not arise for consideration in that case. In this view, 
therefore, we do not think that this decision is of any,great assistance to the learned 
Advocate-General in his arguments against the point raised by the learned counsel 
for the petitioners. 


The substantial point that has been argued by the learned counsel for the peti- 
tioners is that ‘section 16-A of the Madras General Sales Tax Act is ulira vires of 
the Constitution. Section 16-A is as much a part of the General Sales Tax Act 
as section 22 is itself a part of the Act. In so far as section 22 of the Act says that 
nothing in this Act shall be deemed to impose, or authorise the imposition of a tax 
on the sale or purchase of any goods where such a sale or purchase takes place in the 
course of the import of the. goods into the territory of India or of the export of the 
goods out of such territory, it is urged that the application of section 16-A must be 
limited.only to cases which do not come under section 22 of the Act. The conten- 
tion is that when the validity of the tax under section 22 was itself questioned— 
section 16-A cannot be availed of to deprive the petitioners of their right to test the 
justness’or otherwise of the claim to sales tax. That is to say, if the tax claimed is 
not leviable under section 22 of the Act, then the tax imposed upon the petitioners 
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cannot be said to be one imposed under the Act. On the other hand, it must be 
considered to be an assessment ds hors the Act and as such, the imposition is , 
outside the scope of the General Sales Tax Act and it should be open to the assessee 
to question the validity of the assessment. Mr. Jayarama Ayyar further argued 
that, even if section 16-A is considered to be a valid section, what cannot be ques- 
tiened in a criminal Court is the tax that has been validly imposed under the provi- , 
sions of the Act and not taxes which are invalid under the law and which happen 
to be contrary to section 22 of,the Act itself. According to him, section 16-A being 
subject to section 22, section 16-A cannot be a bar against the petitioners raising 
the question of the validity of the assessment against them by the taxing authorities. 
Emphasis is laid on the terms ‘‘ under this Act ” and that the assessment should be 
properly made “under this Act” and that the liability of any person to pay the 
tax should also arise ‘“‘under the Act ”, counsel’s contention being that the tax now 
in question is not leviable in view of section 22 of the Madras General 
Sales Tax Act. The real point sought to be made out is that both the validity 
of the assessment as also the liability of the person to pay the tax could be raised 
in the criminal Court, when the petitioners are called upon to show cause why they 
` should not be punished for failure to pay a tax which is not imposed under the Act. 
Mr. Jayarama Ayyar has invited our attention to a series of decisions of this Court 
which_have arisen in connection with the levy of municipal’ and. income taxes. 
In Fischer v. Tungg! it has been held that an imposition expressly prohibited by 
law cannot be deemed to be made under the Act. In Municipal Council, Cocanada 
v. The Standard Life Assurance Company®, it has been ruled that there is no difference 
in principle between the exaction of a tax which has not been legally imposed and 
the exaction of a tax from a person who is not taxable under the Act. In Municipal 
Council, Cuddalore v. Krishnan Nambiar? it has been held that a suit to recover the 
tax is barred only if the provisions of the taxing law have been in substance and 
effect complied with. In Raya of Ramnad v. Secretary of State for Indiat it has been 
held that section 52 of the Indian Income-tax Act bars a suit for refund of income-tax 
paid, only in cases where the tax is legally payable in respect of the income and not 
where the income is exempt from assessment. In Secretary of State for India v. Meyappa 
Chettiar at pages 215 to 219, this Court has held that the assessing officer (income-tax) 
had power to determine the question of the plaintiff’s residence in British India 
and the consequent receipt of the profits in question in British India and that, a 
suit to set aside the assessment in such circumstances would be barred by section 67 
of the Income-tax Act. In Public Prosecutor v. Kondappa®, it was held that : 

“ In a prosecution under rule 33 (2) of the rules in Schedule IV to the Madras Local Boards 
Act, for non-payment of profession tax, it is.open to the accused to question the legality of the assessea~ 
ment, notwithstanding rule gr. The finality referred to in rule gr is only for the purpose of the Act 


and where the legality of the assessment 1s questioned, whether in a civil suit or in a criminal proceed- 
ings, there will be no bar arising under the rule or under section 228 of the Act. 


In Raleigh Investment Company v. Governor-General tn Council? which was a case which arose under 
the Income-tax Act, the term ‘assessment made under this Act’ occurring ın section 67 has been 
defined to be ‘an assessment finding its origin in an activity of the assessing officer acting as such. 
The; circumstance that he has taken into account an ultra mres provision of the Act is in this view 
immaterial in determining whether the assessment is ‘ made under the Act? ‘The phrase describes 
the provenance of the assessment ; it does not relate to its accuracy in point of law’ ”’. 

Relying on these cases, Mr. Jayarama Ayyar’s contention is that section 16-A 
of the Act could not be operative in so far as neither the claim for sales tax from 
the petitioners was valid nor were they liable to pay the tax under the Act 
and that the petitioners in such circumstances were entitled to question both the 
validity of the assessment and their liability to pay the same before the criminal 
Court. This argument could hold good, in our view, for the simple reason that 
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not merely the applicability of section 22 of the Act but also the constitutional 
_ provisions of Article 286 (1) (b) have been raised and are required to be gone into 

before a decision could be made in regard to the prosecution for non-payment 
of the tax claimed. 


It is true that, before the 1st January, 1948, when section 16-A of the Madras 
. General Sales Tax Act took effect, eyerything under the Act itself was liable to be 
questioned before a criminal Court or a civil Court. But, after section 16-A was 
enacted, it appears as though the assessment made under the Act, or the liability 
to pay such assessment made under the Act, was not open to question. That is to say 
according to the terms of section 16-A, the assessment and the liability which have 
been determined so far as they are within the scope of the Act or under the provi- 
sions of the Act, cannot be subject to any legal scrutiny before any criminal Court 
or other proceeding, whether under the General Sales Tax Act or otherwise. In 
the present cases, as we have already held, it is difficult to say that the levy of tax 
has been under the Act or otherwise, unless that question is gone into and the 
petitioners are enabled to put their case before the criminal Court. 


It has, however, been argued by the learned Advocate-General that the prose- 
cution for non-payment of the sales tax is not really in the nature of a prosecution 
for a criminal offence. It is more akin to the execution of a decree against a debtor 
and the debtor appearing on notice before the civil Court and showing cause as to 
why the decree against him should not be executed. In other words, the criminal 
Court has been constituted to be a mere collecting agency on behalf of the State ; 
and when once there is an order of assessment fixing the time for payment of the 
assessment and if default is committed and the prosecution is launched for the 
collection of the defaulted amount of tax, the assessee could not have any right 
to question the validity of the assessment, or the liability to pay the tax, claimed 
from him before that Court. Just as the executing Court cannot go behind the 
validity of the decree or otherwise, even so before the criminal Ccurt, the assessee 
cannot raise any defence as to the validity or otherwise of the assessment. In such 
cases, all that the prosecution has to prove under section 15 (6) is that there has 
been an assessment made against the assessee that the tax was due from the assessee 
and that it had not been paid. The offence for which the present petitioners 
are prosecuted being only the default in payment of the assessed tax, it was not 
necessary for the prosecution to prove anything beyond these facts and it was therefore 
not open to the criminal Court to go into the question of the validity or otherwise 
of the tax or the liability of the petitioners to pay the same. För, it is only the stage 
of collection that is before the criminal Court and at that stage, the assessee cannot 
be allowed to have the right to question the validity of the assessment itself and 
therefore it is that the provision in section 16-A of the Madras General Sales Tax 
which is intended only to facilitate collection of the tax levied, cannot be consi- 
dered to be ultra vires of the powers of the Legislature or the Constitution of India, 
as contended for by the learned’ counsel for the petitioners. It is also contended 
by the learned Advocate-General that the method of collection of a tax is incidental 
to the levy of the tax by the State and the right of the Legislature to make the ‘de- 
fault an offence and its right to devise a machinery to collect the defaulted tax 
cannot be questioned before the very collecting agency constituted by the Legisla- 
ture. To allow this, it is argued, would defeat the very object intended by the 
Legislature, viz., easy collection of the defaulted taxes. 


The levy of the sales tax on sale or purchase of goods is provided for by the 
Constitution in item 54 of the State List in the VII schedule, and it is intelligible 
that when that power has been exercised by the Legislature, it is only incidental 
to that power that the Legislature should also provide for the method of collection. 
We agree that it is only the method of collection that has been provided for in sec- 
tion 15 of the Madras General Sales Tax Act and the function of collection is en- 
trusted to the criminal Court which seeks to enforce the assessment -order 
made by the taxing authorities. But the matter is not left there. On the other 
hand, in the matter of such enforcement of the order, it has been provided that, 
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when once the order has been made it shall not be open to the assessee from whom 
the tax has become due to question the validity of the order of assessment or the 
liability imposed upon the person to pay the tax and that is section 16-A of the 
Madras General Sales Tax Act. The argument of the learned Advocate-General 
is that, even without section 16-A, the scheme of the Act would be complete in so far 
as it has given the power to the criminal Court to enforce the assessment order that 
h&s been made against the assessee and under which the tax has become due from’ 
him, It is true that the language of the different clauses of section 15 of the Act 
does enable the criminal Court when once it is moved under that section, to enforce 
the order and impose the fine prescribed on conviction. But this argument en- 
tirely misses the point as to how any person could be precluded from raising the 
issue that the order sought to be enforced is a wrong order and that it does not 
exist in law so as to impose any liability on the person against whom it is directed, 
especially when he is sought to be punished, whatever might be the form or nature 
of punishement ; and this is what is sought to be achieved by the enactment of 
section 16-A. : 


It is pointed out further by the learned Advocate-General that the Madras 
‘General Sales Tax Act has provided all the necessary processes to enable the 
assessee to question the validity of the tax at any stage when it is sought to be levied, 
and if those processes are gone through and when the tax had become due under 
the Act, it will no more be open to the assessee to go behind the finality of the tax 
levied and question it when it comes to a stage of collecting the same. The machi- 
nery provided to enable the assessee to question the legality of the tax, or his lia- 
bility to pay the same, is contained in sections 11 to 12-C of the Act which have 
already been referred to in the earlier part of this judgment and the question now 
is whether, in the case of such machinery having been provided, for affording the 
fullest opportunity to the assessee to agitate the question of the validity of the levy 
of tax from stage to stage, commencing from the proceedings before the Assistant 
Commercial Tax Officer right up to the High Court in appeal or revision, it will 
still be open to the assessee to question the validity of the assessment, or his liability 
to pay the same, as the case may be, before a criminal Court which is concerned 
only with the collection of the tax by the enforcement of the order of assessment 
passed by the taxing authorities. It is argued that it has been uniformly held 
by this Court that, when a statute provides a complete machinery which enables 
the assessee to seek all the remedies by way of an appeal, a revision and so forth, 
to obtain a final decision on the validity of the imposition of any tax or his liability 
to pay the same, it is not open to him to seek any further remedies outside the 
four corners of the special statute, unless there is gross injustice or the taxing autho- 
rities act without jurisdiction. It is pointed out that cases may arise where the 
assessee has availed of all the remedies so provided in the special statute, and there 
may be also other cases where the assessee might not have chosen to take advantage 
of all the remedies provided for him to vindicate his rights in respect of the tax 
claimed from him. In the former set of cases, when an order of assessment has become 
final in terms of the statute, it will not be open to the assessee to object to the tax 
when it comes to the stage of collection. Even if he has failed to take advantage 
of all the remedies provided for in the taxing statute, even then it cannot be said | 
that his failure to take such advantage of the remedies should entitle him to be heard 
once again by the Court or authority which seeks to enforce the assessment order 
in the process of collecting the tax. The contention is that the assessee cannot 
be allowed to take advantage, in such cases, of his own failure to resort to the 
remedies made available to him by the very statute under which he is sought to be 
taxed. It may be noted however that in the present cases, the records do not show 
that the petitioners have taken any advantage of the various remedies that have 
been made available to them under the Madras General Sales Tax Act before the 
order of assessment to sales tax becarne final. Whether they have done so or not, 
it is argued that they cannot be heard before the criminal Court to say that the tax 
has not been validly or properly levied against them, or that they are not liable 
to pay the same. This argument, in our opinion, appears to be sound only so far 
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ås the objections to the assessment order have reference to the provisions of the Act 
under which the taxing authority claims to have acted in levying the tax but it is 
not tenable when the assessee raises the question as to the propriety of the assess- 
ment order iiself with reference to provisions of law under which the taxing measure 
itself has come into existence and more especially when the very basis of the power 
to levy the tax is assailed for want of jurisdiction oy as being in derogation of consti- 
tutional rights. When such questions as the propriety of the order, or the legality 
of the section which shuts out any legitimate defence being put forth, are raised, 
then simply because the matter arises before thé criminal Court, the assessee cannot 
be denied the right which is available to him ordinarily as an accused person. It is, 

however, urged that the very object of providing the elaborate remedies contained. 
in the Act will be defeated if a criminal Court or a civil Court is to traverse once 

again the same ground as has been traversed by the various special Tribunals set up 
under the taxing statute to decide the question of the liability or the validity of the 

tax claimed by the taxing authorities. It is also pointed out as to how absurd the 
situation would be if an assessment order, which has become final after it has passed 

though all the stages contemplated under the several sections of the General Sales 

‘Tax Act, were to be questioned on the ground of its validity or on the ground of the 
liability of the person against whom it is claimed and were to be gone into de novo 

before a criminal Court invested barely with first-class magisterial powers. It is also- 
contended that it is only to avoid such situations, that the Legislature enacted that 

the validity of the tax, or the liability of the person to pay the tax, shall not be ques- 

tioned in a criminal Court when it had provided all the conceivable remedies that 

, could be open to an assessee to question the decision of the taxing authorities before 

their order could become final. It is next argued that section 16-A should be read along 

with sections 11 to 12-C and, if that is done, one would fail to see how. the assessee 

can complain that he has been deprived of his rights to question the validity of 
the decision of the taxing authority before it is sought to be enforced. From the 

‘superficial point of view, the argument sounds well, but on a deeper consideration, | 
it is not possible to say that this argument is free from fallacy. For when the assessee 
is threatened with a prosecution and a fine on conviction it does not stand tò reason 
to say that the assessee shall not be entitled to question the validity of the order | 
on grounds other than those that fall within the four corners of the sections of the 
taxing law, which he might or might nət have availed of. When the assessee is 
once made subject to criminal jurisdiction for failure .o pay the tax or fee levied, 
it passes comprehension as to why he should not be entitled to resort to all the re- 
medies open to him under the Criminal Procedure Code or Evidence Act to escape 
from a conviction and consequent fine. | 


It is next urged by Mr. Jayarama Ayyar that under section 15 of the General 
Sales Tax Act failure to pay the tax assessed is made an offence punishable with a 
fine on conviction by the Magistrate authorized. The term ‘offence’ has been 
defined in section 40 of the Indian Penal Code as denoting a thing made punishable 
under the Penal Code or under any special or local law. The term ‘conviction’ is 
also defined in the Law Lexicon as meaning ‘condemnation, etc., of a person in a 
criminal case or matter’—Vide Ramanatha Iyer’s “Judicial Dictionary,” pages 244 
-and 263. In view of the terminology used in section 15 of the Madras General 
Sales Tax Act, it is contended that the prosecutions launched against the petitioners 
in the present cases cannot be said to be merely the enforcement of an order of the 
taxing authority, or a mere proceeding for the realization of the tax on the analogy ofa. 
a civil Court, executing a decree, but that it had been made a criminal offence entail- 
ing punishment on conviction in the shape of a fine and such fine is recoverable by 
attachment of the properties of the person fined. So the prosecution becomes a 
criminal proceeding both in form and substance. What the petitioners are tried for 
is therefore a criminal offence and the punishment for the offence is a fine. From 
one point of view, the effect of section 16-A is that once the existence of an assessment 
order is proved, the burden shifts on to the accused to prove that he is innocent. 
That this.is so because the prosecutions under taxing laws are merely quasi-criminal 
proceedings is no answer to a violation of the fundamentals of our jurisprudence 
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that it is the duty of the prosecution to prove that the accused has committed the 
offence with which he stands charged. It may be conceded that since the accused 
are tried for an offence not cognizable, the procedure applicable to summons 
cases should apply to the proceedings under section 15 of the General Sales Act. 
It is contended by the learned counsel for the petitioners that the enactment of 
section 16-A of the same Taxing Att deprives the right given to him to defend 
himself by disproving the prosecution case by attacking the enforceability of the 
order or letting in evidence on this point. The section, therefore, nullifies the appli- 
cation of the entire chapter of the Criminal Procedure Code which relates to sum- 
mons cases. For one thing, it leaves no scope whatever to the accused to say that - 
the charge is not tenable in view ofits illegality or want of jurisdiction, or any 
other valid reason. For another thing, as is contended by the learned counsel, 
the effect of section 16-A of the Madras General Sales Tax Act ts that it raises a 
presumption that the assessment order is conclusive and cannot be questioned by 
the accused, This tantamounts to making an addition to the list of conclusive 
presumptions already provided for in the Evidence Act. This provision, which has 
the effect of nullifying the application of sections 241 to 245, Criminal Procedure 
Code and making the assessment order conclusive against the accused charged with 
the offence of having committed default in the paymet of the tax, it is argued, is 
repugnant to the Constitution, both from the point of the Criminal Procedure 
Code and the Evidence Act, and it must be declared void. ‘This argument of the 
learned counsel is not without force. For, it is no argument to say that the terms 
‘prosecution’, conviction’, ‘fine’, etc., have no doubt been used in section 15 of the 
‘General Sales Tax Act, but that these terms do not have the same connotation in 
the context of the General Sales Tax Act as they have in the context of the Indian 
Penal Code or any other Criminal Statute. Nor is it enough to concede that these 
terms are used in section 15 merely because there are no better terms available, 
and that the mere use of the same terminology as occurs in the Indian Penal Code, 
or the Criminal Procedure Code, cannot really be said to make the default in the 
payment of tax to be on a par with a criminal offence involving moral turpitude 
such as those made punishable under the Indian Penal Code. It may be due that 
after all it is only the default in the payment of tax that is made punishable and that 
too by a mere a fine which, in effect, really amounts to a penalty, though it is des- 
cribed in relation to the prosecution and the conviction as a fine. It may also 
be that the Statute under which a fine is Ilgvied for default of payment of the tax 
due from the assessee is a special Statute for the enforcement of orders in regard 
to collection of taxes and that the taxes due to the State have to be collected after 
they have become legitimately due from the assessees by some process which will 
enable the State not to lose the same and which process has to take the form of a 
criminal prosecution. But in, our view all these would not make it any the less a 
prosecution and it is no answer to the contention of the learned counsel for the 
petitioners that this section 16-A denies the right to the accused to challenge the 
right of the State to prosecute him and to defend himself by proving that the State 
has not acted within the ambit of the law or the Constitution. We think that this 
argument is valid though not in its entirety. For, it can be contended that the 
offence with which the accused in such cases are charged 1s only the non-payment 
of the tax due from them and nothing more, and therefore the accused could cer- 
tainly prove, that as against the charge of non-payment, he has already paid the tax, 
and that the right to show that the tax has already been paid or that no tax has been 
assessed against him is still open to the assessee. But still, there must be good reason 
shown to limit the rights of the accused only to particular defences alone and not 
to other defences which the law allows them. That this should be so, because the 
Statute under which the accused are levied the tax has already given the asses- 
see every opportunity in a series of proceedings to show that the tax is not validly 
levied against them or that they are not liable to pay the same, cannot be any 
reason or justification for a procedure which curtails the rights of the accused 
charged with an offence involving a punishment, however small it maybe. It is 
in this context that section 16-A has to be interpreted, and held as repugnant to 
the ordinary rights of man facing a trial for an offence. 


2 
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No doubt, section 15 (b) in its operative portion gives absolute power to the 
assessing authority to launch a prosecution, the moment the tax is not paid by the 
assessee from whom it is due. On this footing it has been urged by the learned counsel 
for the petitioners that the absolute power given to the taxing authority to. launch 
a prosecution may be exercised even irrespective of the fact that the assessment 
is still a matter under agitation by the assessee, though a demand notice has beén 
served upon him. Under the scheme of the Act, the tax becomes due only when 
the process set out in the various sections 11 te 12-C of the General Sales Tax Act 
has already been availed of, or has not been availed of by the assessee, as the case 
may be. If, however, the prosecution is launched when the assessment is being 
questioned the assessee would certainly have a good defence to say that the validity 
of the tax has yet to be determined before it could be enforced. But section 16-A 
debars the assessee from resorting to even such a good and teriable defence. If 
such be the case, it cannot be argued that the section is intra mres of the Constitution 
which guarantees that no person shall be punished unheard and without a right to 
defend himself in conformity with the existing provisions of law. 


It is next argued by the learned counsel for the petitioners that the fine levied 
by a criminal Court cannot be said to be on a par with the levying of a penalty 
under the Income-tax Act, or the recovery ofthat tax asif it were an arrear of land 
revenue. The imposition of a fine by a criminal Court is on a conviction and it 
cannot be classified along with penalties under other Acts levied by the taxing 
authority. A reference to section 16 of the same Act which provides for composi- 
tion of offences under the Act makes it quite clear that the failure to pay the tax 
is made an offence in respect of which a fine can be imposed by the criminal Court, 
notwithstanding the fact that such default is made compoundable, and the section 
has given the power to the prescribed authority to accept from any person, who has 
committed the offence, or is even reasonably suspected of having committed the 
offence against the Act, in addition to the tax so rgcoverable a sum of money not 
exceeding Rs. 1,000, or double the amount of tax recoverable, whichever is greater. 
A definite provision of this kind in the Act throws a flood of light on what exactly 
is the nature and character of the offence for which the prosecution has been provided 
for in the Act. It will, therefore, be not incorrect to say that the offence of non- 
payment of tax is made a criminal offence, so as to attract all the incidence of such 
criminal offences. No doubt, it may be only of the lesser of the type of offences 
such as those described in the Indian ‘Penal Code. Such being the case, it does 
not carry conviction to say that it is after all a quasi-criminal offence and the proceed- 
ings in respect thereof are also quasi-criminal and therefore the assessee shall not 
defend himself and prove his innocence, as contemplated by section 16-A of the 
Special Taxing Statute. Because the standard of proof may be different in quasi- 
criminal proceedings, it does not necessarily follow that the accused person shall 
not avail of all or any defences that may be open to him to prove his innocence. 


Mr. Jayarama Ayyar has, however, drawn our attention to the fact that many 
offences in the Indian Penal Code are made punishable only by a fine and many 
are also made compoundable but that does not take away the right of the accused 
to defend themselves when they are prosecuted for those offences. Therefore it would 
not be reasonable to say that this offence of non-payment of tax also being on a par 
with those offences, the assessee shall nof question the validity of the assessment 
order. The trials of offences of the kind referred to above have to conform to the 
same procedure as in the case of other offences and it stands to reason that the same 
should be the case with the offence under section 15 (b) of the General Sales Tax 
Act as well. The fact also remains that there is a convictoin on a prosecution and 
a sentence of fine and such being the case, why should not the assessee be entitled 
to defend himself by raising any defence that may be open to him, so as to prevent 
his being convicted and fined? . 

The question is also raised whether, if the offence under section 15 of the General 
Sales Tax Act is not on a par with any offence under the Penal Code, it is open to 
the accused who is prosecuted under section 15 to enter the witness-box and give 


? 


` 
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evidence in his own favour. Certainly, when such a situation is not contemplated, 
why should the prosecution under section 15 of the General Sales Tax Act be treated 
differently from the prosecution under the Indian Penal Code or any other law? 
Mr. Jayarama Ayyar also laid stress upon the fact that section 342, Criminal Proce- 
dure Code, which is applicable in the case of ordinary offences under the Penal 
Cede is not made applicable to an offence under section 15 (b) of the General Sales 
Tax Act and that f this be the effect of section 16-A of the General Sales Tax Act 
then again it will offend against the Criminal Procedure Code and the rights given 
to the accused thereunder. If the Magistrate is not entitled to put questions to 
the accused who is charged with the offence of having failed to pay the tax due 
from him to explain the circumstances appearing against him, whatever they 
might be, then it would certainly amount, according to the learried counsel, to 
denying the accused the opportunjty to plead his innocence before the Magistrate 
and explain the incriminating circumstances against him. The criminal Courts 
in this country administer justice following the procedure laid down in the Criminal 
Procedure Code and the various provisions of the Criminal Procedure Code also 
guarantee certain rights to the accused persons when they are tried before Criminal 
Courts whether such trials are quasi-criminal ones or involve a mere fine 
by way of punishment. If section 16-A has the effect of saying that the 
accused person, namely, the assessee shall not be entitled to say anything 
in defence to disprove the offence with which he has been charged, more 
especially if it is not open to him to say that the Act or section under which he is 
charged is ultra vires of the Constitution, or does not apply to him, or that the assess- 
ment made against him is not made under the Act or that the assessment is not 
valid or that he is not liable to pay the same as it is not legally due, then such a 
situation cannot but be deemed to be offending against Articles 14 and 20 of the 
Constitution. In‘other words, the contention is that, if every other offender under 
the Penal Code or other Penal Statutes is given the right to defend himself 
and he can also be questioned by the Magistrate under section 342, Criminal Proce- 
dure Code to explain facts against him, why should the offender under the Sales 
Tax Act alone be denied these rights which form the essential feature of the trial 
in craminal cases ? Article 14 says that the State shall not deny to any person equality 
before the law, or the equal protection of the laws within the territory of India 
and the enactment of section 16-A in the General Sales Tax Act, when it denies 
that protection ‘te the assessee under the General Sales Tax Act which is ordinarily 
available to offenders under the Penal Code or other Penal Statute what else would 
be the result than that it is a negation of that right? We are of the opinion that 
Section 16-A of the General Sales Tax Act in so far as it brings about this result 
must be held to be repugnant to Article 14 of the Constitution. Even taking into 
consideration the limited scope,of the offence for which the assessee is made liable 
to pay a fine, on conviction, under section 15 (b) of the General Sales Tax Act, ` 
so long as the section bars the right of the Magistrate to put questions to the accused 
as to whether he has or has not paid the tax or whether he is liable or not to pay 
the same and so forth, and in so far as it is not open to the accused even within 
the limited scope of the taxing law, to disprove the offence of the non-payment 
of the tax by showing adequate grounds for such non-payment or failure, it cannot 
be said that the protection afforded to other accused in other criminal cases is 
available to him. Once again though what section 16-A contemplates is to prevent 
only the re-opening of the question of the validity of the tax, or the liability of the 
person to pay the same, before the criminal Court and even though the scope of the 
Magistrate’s jurisdiction is limited to decide wpon the simple issue whether the tax 
due has been paid or not still so long as the enquiry before the magistrate is in the 
nature of a criminal trial, quasi or otherwise the accused cannot be deprived of the 
elementary rights which the Criminal Procedure Code and the Evidence Act guaran- 
tee him. It may however, be argued that even in this trial, it is open to the accused. 
to show that the notice under section Io is defective, or that the time within which 
the payment shall be made had not expired, so that when the scope of the prosecution 
itself is limited, it cannot be said that, if the scope of the defence isalso correspond- 
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ingly limited, there is any repugnancy between the Articles of the Constitution 
which give equality before the law to all citizens, and section 16-A of the General 
Sales Tax Act, which merely aims at preventing the throwing open of the entire 
question of the validity of the tax or the liability of the person to pay the same before | 
a Court of limited jurisdiction, like the Magistrate of the First Class or the Presidency 
Magistrate who is to decide only the question of default. Wedo not think that 
because of these circumstances, the assessee could be treated differently from the 
other offenders, so as to give validity to section 16-A as.not being repugnant to 
Article 14 of the Constitution. 


Mr. Jayarama Ayyar has further argued that under Article 372 of the Consti- 
tution, the Criminal Procedure Code, which was the law in force immediately 
before the commencement of the Constitution has been declared to continue to 
be in force until altered, repealed or amended by a competent legislature or other 
authority and that section 16-A which is enacted in exercise of the powers of the State 
Government to legislate in respect of Entry No. 54 in List II of the Seventh Schedule, 
again offends against the sections of the Criminal Procedure Code in so far as it 
ig repugnant to section 5 of that Code. Section 5 of the Criminal Procedure Code is 
in the following terms :— . 

“ (1) All offences under the Indian Penal Code shall be investigated, inquired into, tried and 
otherwise dealt with according to the provisions hereinafter contained. 


(2) All offences under any other law shall be investigated inquired into, tried and otherwise 

dealt-with according to the same provisions, but subject to any enactment, for the time being ın force 
yy ieee the manner or place of investigating, quiring into, t:ying-or otherwise dealing with such 
orences. . ‘ 
According to sub-clause (2) of this section the offence, under a taxing law, like the 
General Sales Tax Act, should also be investigated, inquired into, tried and other- 
wise dealt with only according to the provisions of the Criminal Procedure Code. 
This section also states that such investigation, inquiry, trial, etc., should be subject 
to any enactment for the time being in force regulating the manner or place of 
investigating, inquiring into, trying or otherwise dealing with such offences. Mr. 
Jayarama Ayyar’s contention is that, in so far as the effect of section 16-A of the 
General Sales Tax Act is that the accused assessee shall not be entitled to question 
the validity of the assessment against him or his liability to pay the same, because 
all that the prosecution has to prove against him is the existence of an assessment 
order which has been validly served on him specifying a time within which he has 
to pay, the right given to the accused to claim a trial according to the provisions of 
the Criminal Procedure Code is taken away. So far asthe limitation imposed under 
section 5 (2) is concerned, it is argued that it has reference only to the manner or 
place of investigating, inquiring into, or trying and it will not be correct to say that 
it warrants the depriving of all the orher rights available to the accused in a prose- 
cution, namely, to defend himself by disproving the validity of the claim against 
him or by putting forth a defence that there is no liability which can be enforced | 
against him, for the default of which he could be punished and so forth. In the 
Full Bench decision of this Court in Thtruvengadaswam: v. Mumcipal Health Officer, 
Karaikudt} to which one of us was a party, the concluding observations of the discus- 
sion on pages 147-149 are as follows :— 

“The law of procedure is not different in the trial of cases under the Indian Penal Code and 
those under other statutes according to section 5 of the Criminal Procedure Code except that in the 
case of offences under other laws, the procedure laid down by the Criminal Procedure Code is subject 
to any enactment for the time for regulating the manner or place of investigation, enquiry or trial.” 

In the light of these observations, it is contended by the learned counsel for the peti- 
tioners that, in so far as section 16-A of the Madras General Sales Tax Act purports 
to take away the rights vested in the accused under section 5 (2) of the Criminal 
Procedure Code, it should be considered repugnant to the Criminal Procedure Code 
which has been declared to be the existing law in accordance with Articles 13 and 
372 of the Constitution. We see considerable force in this contention. The earned 
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Advocate-General has, however, invited our attention to section 1, sub-clause (2) 
of the Criminal Procedure Code which provides as follows :— 

_ _ “It extends to the whole of India except the States of Jammu and Kashmir and Manipur ; but, 
in the absence of any specific provision to the contrary, nothing herein contained shall affect any special 


or local law now in force, or any special jurisdiction or power conferred, or any special form of pro- ` 
cedure prescribed, by any other law for the time being in force, or shall apply to— 


(a) the Commissioners of Police in the towns of Calcutta, Madras and Bombay, or the Police 
in the towns of Calcutta and Bombay ; 


(b) heads of village in the State of Madras ; or 
(c) village police-officers in the State of Bombay.” 

The learned Advocate-General emphasises the phrase occurring in the sub-section, 
viz., “ Or any special form of procedure prescribed by any other law for the time 
being in force ” and contends that, if this sub-section is read along with sub-section 
(2) of section 5 of the same Code, it cannot be argued that section 16-A of the Gene- 
ral Sales Tax Act is in any way repugnant to the Criminal Procedure Code or that 
it takes away the rights vested in the accused, who is tried for an offence under the 
special taxing statute, like the General Sales Tax Act. It is further urged by him 
that the scope of the Full Bench decision in Thiruvengadaswami v. Municipal Health 
Offer, Karatkudi+ is not what the learned advocate for the petitioners contends, 
but that it only has the effect of declaring that the previous decisions in Public Prose- 
cutor v. Khader Khan? and Public Prosecutor v. Kondappa*® were wrongly decided and they 
turned upon the interpretation of the word ‘due’ as meaning ‘legally due’. 
We regret that it is not possible for us to agree with the learned Advocate-General 
that section 16-A of the General Sales Tax Act does not take away the rights that 
are vested in the accused under section 5 (2) of the Criminal Procedure Code when 
he is tried under section 15, sub-clause (b) ofthe said Act. Section (1), sub-clause (2) 
of the Criminal Procedure Code does not, in our» opinion, have the effect 
of enacting anything in derogation of section 5 (2). It only relates to the 
extent of the application of the Code of Criminal Procedure in the matter 
of territorial and other jurisdiction, etc., and by no means niullifies the effect 
of section 5 (2). Even granting that all that section 16-A says is that, when 
once the special statute has provided all the remedies and reliefs by which 
an assessee is entitled to question the validity or the legality of the assessment 
order, or his liability to pay any assessment claimed by the assessing authorities 
it should not be open to the assessee once again to seek the aid of the Criminal 
Court, which is charged with the duty of enforcing the assessment order, still it 
cannot be validly argued that when the assessee prosecuted seeks to defend himself 
against the imposition of a fine by attempting to knock out the very basis of the prose- 

cution by asking the Court to declare the assessment as illegal or ultra vires of the 
` Constitution, the Criminal Court cannot be allowed to shut him out from raising 
such a defence by the mere enactment of section 16-A of General Sales Tax Act. 
The validity of section 16-A may be tested also by the following illustration. Sup- 
pose the assessment orders sought to be enforced have been passed without jurisdic- 
tion, or that the entire procédure resorted to by the assessing authorities in bringing 
into existence the assessment orders against the assessee had not actually been fol- 
lowed by the assessing authorities or that the assessee himself has been kept completely 
in the dark as to what had taken place behind his back without any opportunity to 
be heard or to assail its validity even within the four corners of the Act. In sucha 
situation should it or should it not be open to the assessee, who is prosecuted, for 
not complying with such an order, to defend himself on the grounds indicated above ? 
Obviously section 16-A does not leave any scope for the assessece to do this before 
the Criminal Court. If the effect of section 16-A is that even if the order of the 
assessing authorities sought to be enforced is one which has been obtained in fraud 
of the powers vested in the assessing authorities, it is not open to the assessee to 
questién the validity of the order, or his liability to pay the assessment claimed 
in the order, surely such a provision can hardly be upheld to be in accordance with 
A et LR NO a 
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either the Constitution or the Criminal Procedure Code which has been declared 
to be a valid law under the Constitution. Though the learned Advocate-General 
would still contend that section 16-A is a bar against the assessee questioning the 
_ validity of even such orders, as in the illustration above we do not think that we 
can agree with him. It will be nothing but a travesty of justice if we are to acquiésce 
in such a position. ‘For, in such a situation, as described above, in our view, it 
should be open to the assessee to contend before the Criminal Court that the assess- 
ment did not take place, that he was not made aware of it or that he was not heard 
before it was passed that the order itself has come into existence behind his back 
or that it was the result of the exercise of fraud upon the powers vested in the asses- 
sing authorities or that the order had been passed without jurisdiction and as such 
not enforceable against him. If the assessee is not entitled to do all this, we do not 
think that section 16-A of the Act, which is only a complete negation of the rights 
of the assessee given to him under the Criminal Procedure Code can be held to be 
consistent with the Constitution or the existing Jaw regulating criminal Justice. 
In Syed Mohamed & Co. v. State of Madras relied on by the learned Advocate-Gene- 
ral, a Bench of this Court has held that section 16-A of the General Sales Tax Act is 
valid and it cannot be said to be opposed to natural justice or repugnant to the Cons- 
titutidn, in view of the elaborate procedure that has been made available to the 
assessee to question the validity of the order at a stage prior to the attempt by 
the State for the realisation of the same. In that decision, that matter arose in a 
writ and the whole Act was contended to be ultra vires and it was held that the plea 
that the Act was ulira vires could not be raised before the Tribunal which owes 
its very existence to the Act. With respect, we do not think that the reasoning 
contained in that decision applies to the present cases for the important reason 
that none of the points now raised before us had been raised, nor considered in 
that decision. It is not the case in these petitions that the assessee availed of the 
entire machinery provided for in the Act before the orders in question became final. 
It is next argued by the learned counsel for the petitioners that section 16-A 

of the General Sales Tax Act takes away the right of the revisional jurisdiction 
of the Sessions Court or the High Court vested in it under sections 435 and 439, 
Criminal Procedure Code and in so far as this enactment, namely, the General 
Sales'Tax Act has not been reserved under section 107 of the Government of India 
Act, 1935, for the assent of the Governor-General which now corresponds to Article 
254 of the Constitution section 16-A of the Act must be held to be ultra vires of the 
State Legislature. The Criminal Procedure Code has been declared to be the exist- 
-ing law, as already observed, in Laer aes of Article 372 of the Constitution, and 
crimjnal justice is an item included in the Concurrent List of the Seventh Schedule. 
The State Legislature, no doubt, has the right to legislate on the subject of criminal 
justice, but the argument is that , in so far as section 16-A takes away the revisional 
jurisdiction of the Sessions Court or of the High Court, as the case may be, by enact- 
ing that the validity of the assessment order, or the liability of the assessee to pay 
the same, shall not be questioned in any criminal Court, it is a provision repugnant 
to the provisions of the Criminal Procedure Code and must be held to be void on 
account of repugnancy. In order that it should be held valid, it should have been 
reserved for the consideration of the President and his assent should have been ob- 
tained before it became law to prevail in the State. There is nothing before us 
to show that section 16-A of the General Sales Tax Act has been, at any time, reser- 
ved for the assent of the Governor-General under section 107 of the Government of 
India Act, 1935, then in force or under Article 254 of the Constitution at any subse- 
uent date. It cannot be disputed that actually section 16-A of the General Sales 
ax Act affects the jurisdiction of the Sessions Court or the High Court, for, if 
that section of the Act is to be taken as operative, the accused assessee will not be 
entitled to prefer any revision against the order of the Magistrate under ssection 
15 (b). «But as sections 435 and 439 of the Criminal Procedure Code stand, the 
accused has the right even in quasi-criminal proceedings, to take up the matter 
before the Sessions Court or the High Court as the case may be and no valid reason 
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is shown as to why such a valuable right should be denied to the assessee when he 
is convicted and fined under section 15 (b) of the Act. Therefore, in our view, 
inasmuch as section 16-A has the effect of depriving the accused of his right under 
these sections of the Criminal Procedure Code it must be held to be repugnant 
tô the existing law, viz., the Criminal Procedure Code. 


If it was the idea of the Legislature that a subordinate tribunal employed by 
the Act for purposes of enforcing the assessment orders of taxing authorities should 
not be charged with the onerous duty of deciding constitutional questions or on’ 
the validity of enactments in relation to constitutional rights, then it was open to 
the legislature to have enacted a section in the Act to the effect that when such 
questions were raised by the assessees they should be referred to the Court of highest 
jurisdiction in the State for decision. Such a provision exists in the Criminal 
Procedure Code itself, (viz., section 432) for enabling the Subordinate Courts of 
Criminal Jurisdiction to make references to the High Court when necessity arises 
and if there had been no section like section 16-A in the General Sales Tax Act, 
possibly, the criminal Courts would be entitled to resort to that section of the Crimi- 
nal Procedure Code, when questions of the kind now in controversy arise. ‘ But the 
existence of section 16-A bars the Courts acting under section 15 (b) from resorting 
to the procedure for reference and to that extent also we have to hold the enactment 
of section 16-A of the Act should be considered to be repugnant and void, as at 
hits against the rights of the accused under the Criminal Procedure Code and against 
the fundamental principles of criminal justice. | 


For all these reasons set forth in the foregoing paragraphs of this judgment, 
we are of the opinien that section. 16-A of the Madras General Sales Tax Act is 
ultra vires of the Constitution and of the provisions of the Criminal Procedure Code. 
Such being the case, the convictions of the petitioners will have to be held illegal. 
The convictions and sentences of the petitioners are accordingly set aside. 


R.M. : ammen Convictions and sentences sei aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mr. Justice BALAKRISHNA AYYAR AND MR. Justice BASHEER 


AHMED SAYEED. ‘ 
N.V. Vaidyanatha Ayyar and another .. Appellants* 
Ds 
The Indian Bank, Ltd., Tirughirappalli, by its Secretary 
(Decree-holder) and others. .. Respondents. 


Civil Procedure Code (V of 1908), Order a1, tile go and Proviso—Sals of immoveable property belonging to 
a limited company in execution of a decree—Appliation to set aside the sale by a share-holder of the company—If 
maintatnable—Demand for security under Proviso to rule go-—When could be made. 


A shareholder of a company is no-doubt interested in the property of the company in which he, 
holds shares. But that does not mean that every shareholder of a company who apprehends that the’ 
property of the company is being disposed of in execution of a decree, is entitled to apply to the Court 
ae Order 21, rule go, Civil Procedure Gode. The property sold being the property oF the company 
no indrvidual shareholder has a locus stand: to apply for setting aside the sale. shareholder's 
only right will be to seek the remedies provided under the Indian Companies Act. 


Once a petition to set aside a sale under Order 21, rule go, Civil Procedure Code, has been ad- - 
mitted, the Court cannot thereafter call upon the petitioner to furnish security. Whether a petition 
under the said order has been admitted or not would depend upon the facts. the. Court orders 
notice to the other side on the petition it normally means that the Court has applied its mind to the 
petition and decided to hear the petitioner and the oppomte side. That would be normally evidence ' 
that the petition has been admitted, in the absence o evidence to show any contrary intention. 


Appeals against the order of the Court of the Subordinate Judge of ‘Tiruchirap- 
palli, Ted the rath April, 1954 and made in E. A. No. 585 of 1954, and in E.A. 
No. 574 of 1954 respectively in E.P. No. 642 of 1953 in O.S. No. 132 of 1950. 


(Seer m -r 


: f ‘ 
* .A.A.O. Nos. 316 and 387 of 1954. roth December, 1954.: 
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S. S. Ramachandra Aiyar for Appellants. 


S. Ramachandra Aiyar, P. S. Srisailam, C. R. Pattabiraman and R. Ramasubbu 
Aiyar for Respondents. i 


Judgment of the Court was delivered by 

Balakrishna Ayyar, 7.—The property which forms the subject-matter of these 
proceedings is a building on Macdonald’s Road,’ Tiruchirappalli Cantonment. 
A limited liability company, called the Tiruchinopoly Automobiles, Ltd., owned 
that building and was doing its business there. The Vasudeva Funds, Ltd., a 
banking concern in Tiruchirappalli, lent Rs. 50,000 to the Automobiles, Ltd. The 
date when the loan was made was not mentioned to us, but it must have been some 
time prior to April, 1948. In that month, the Indian Bank, Ltd., lent a sum of 
Rs. 1,00,000 to the Automobiles, Ltd., on the mortgage of this and other proper- 
ties. The Indian Bank sued on the mortgage in its favour, and, on 12th December, 
1950, obtained a decree for Rs. 1,05,000 and odd. On 28th September, 1951, 
the Vasudeva Funds obtained a decree for Rs. 49,000 and odd. Sometime before 
and December, 1953, here too the date was not mentioned to us, the Indian Bank 
filed an execution petition for the sale of the hypotheca. While that execution 
petition was pending, the Vasudeva Funds brought the property to sale and at a 
Court sale held on 21st December, 1953, it purchased the property for Rs. 11,005. 
This purchase was, of course, subject to the ets in favour of the Indian Bank. 
The sale of the property in execution of the decree which the Indian Bank had 
obtained was proclaimed for 24th February, 1954. On that date, the Vasudeva 
Funds filed E.A. No. 360 of 1954 for adjournment of the sale by three months. But 
that application was dismissed. The property was then sold and purchased by 
Chellappa Chettiar for Rs. 55,000. On 24th March, 1954, the Vasudeva Funds 
filed E.A. No. 574 of 1954 for setting aside the sale on various grounds. At the 
same time, it filed E.A. No. 575 of 1954 praying that the personal security of the 
petitioner be accepted and the petition for setting aside the sale proceeded with. 
Both the applications were opposed. Over.the date 26th March, 1954, the follow- 
ing appears in the notes paper of E.A. No. 574 of 1954: 


‘The petitioner prays to set aside the sale held on 24th February, 1954 and posted for confirm- 
ation to 8th April, 1954. Personal Security offered. Notice 5th April, 1954.” 


This part of the note appears to be in the handwriting of an officer of this Court 
and below that the initials of the Subordinate Judge appear. The notes paper 
shows that on 5th April 1954, the notice ordered on 26th March, 1954, having been 
given counter was filed, and the: petition was ordere€ to be taken up on 6th April, 
1954. On that date the petitioner was ordered to deposit cash or furnish security 
of immoveable property by roth April, 1954. That day the Judge was on leave 
and so the petition was adjourned to 12th April, 1954. On that date, the petition 
to set aside the sale ‘was dismissed on the ground that security as ordered was not 


furnished. 


Meantime, that is to say, on 26th March, 1954, one Vaidyanatha Iyer, a 
shareholder in the Tiruchinopoly Automobiles, Ltd., filed E.A. No. 584 of 1954 to set 
aside the sale. Among others, he urged the ground that the Managing Agent of 
the Tiruchinopoly Automobiles, Ltd., had been acting in fraud of the company 
and that Chellappa Chettiar the Court auction-purchaser, was his own nominee. 
At the samé time, a separate application for accepting personal security was filed. 
On that, notice was ordered to 5th April, 1954. On 5th April, 1954, the petition 
was ordered to be called on 6th April, 1954. fhe petition was then adjourned to 
roth April, 1954 and re-posted on that date to r2tb April, 1954. This petition 
too was djsmissed on the ground that security was not furnished as ordered. 


inst the orders dismissing the two petitions the present appeals have been 
filed. €.M.A. No. 316 of 1954 has been filed by Vaidyanatha Iyer and C.M.A. 
No. 387 of 1954 by the Vasudeva Funds, Ltd. The former may be first disposed of. 
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Mr. C. R. Pattabiraman the learned advocate for the Indian Bank took the 
objection that the petitioner, Vaidyanatha Iyer, is only a shareholder in the Tiruchi- 
nopoly Automobiles, Ltd., that the property which was sold was the property of the 
Automobiles, Ltd., and not of the petitioner and that therefore he has no locus standi 
in the-matter at all. On the other side, the reply was this. The first paragraph 
of Order 21, rule go, Civil Procedure Code, runs as follows : i 

“ Where any immoveable property has been sold in execution of a decree, the decree-holder or ` 


any person entitled to share in a rateable distribution of assets or whose interests are affected by the 
sale, may apply to the court to set the sale aside. . . . . .” 


The petitioner, being a shareholder in the company is a person whose interests 
are affected by the sale and he is therefore entitled to object. Reference was made 
to certain well-known cases. The earliest of these is Hoole v, Great Western Railway 
Company? where it was held, 

“an individual member of a corporation may maintain a bill in his own name, without sui 
7 behalf of other persons as well as himself, to restrain the corporation from doing an act which is 

ra ores, 
The next case is Burland v. Earle?. The second paragraph of the head-note 
to the report runs as follows : 

“ The company must sue to redress a wrong done to it ; but if a majority of its shares are con- 

trolled by those against whom relief is sought, the complaining shareholders may sue in their own 
names, but must show that the acts complained of are cither fraudulent or ulfra vires.” 
The third case is Vadilal v. Manecklal?. The plaintiff there was a shareholder of 
the defendant company. He alleged that the firm of the first defendant, as agents 
of the company, had been guilty of fraud and that it had taken advantage of its 
fiduciary position to obtain pecuniary advantages for itself. The plaint was filed 
on March 7, 1919, and on April 1, 1919, an extraordinary meeting of the defendant 
company was held at which the plaintiff’s suit was repudiated and the company 
affirmed the course of dealings which the managing agents had taken. At that 
meeting, the plaintiff was the sole dissentient. The trial Court held that the plain- 
tiff could not maintain the suit, since the majority of the company did not desire 
the action to be brought. On appeal, the decision was reversed and the suit was 
remanded for re-trial. Marten, J., observed : " 

“Where fraud is alleged and where consequently it is alleged that the suit is within one of the 
recognised exceptions to the principles laid down in Foss v. Harbotile*, it will, I think, in general be 
found that the case is allowed to go to trial to ascertain the facts before it is finally determined whether 
the action of the majority can in fact bind the minority.” ; 

` It was stated on behalf of the appellant that the property of the company 
had been sold to Chellappa Chettiar at an unconscionably low price as a result 
of collusion between him and the managing director of Tiruchinopoly Automobiles, 
and that if the petitioner is wot permitted to intervene, the company would be put 
to loss and through the company the petitioner also. On the other side, Mr. Patta- 
biraman argued that the contention of counsel for the appellant rums counter to all 
established legal notions about the position of a limited liability company. A share- 
holder is not in any sense of the word an owner or part owner or co-owner of any 
of the properties of the company. The legal ownership of the property is vested 
in the company and only in the company. The company can act only through its 
accredited representatives—accredited in the manner prescribed by its constitution. 
If an individual shareholder feels that the managing directors are acting in fraud 
of the company or otherwise to its and his detriment, teps must be taken in the 
manner provided in the constitution of the Company and the Companies Act. 
He referred in this connection to the decision in Charanjtilal Chowdhuri v. The Union 
of India’. On page 898 it is stated : | i 
_. “The fundamental rights guaranteed by the Constitution are available not merely to individual 
citizens but to corporate bodies as well except where the language of the provision or. the nature of 





r. (1867) L.R. 3 Ch. App. 262. 4.- (1843) 2 Hare 461. ` 
: L.R. (1902) A. C. 83. 5e Ba S,C.J.29 : 1950§,C,R, 869 (S.C.), 


(1924) LL.R. 49 Bom. 291, 
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the right compels the inference that they are applicable only to natural persons. An incorporated 
company, therefore, can come up to this Court for enforcement of its fundamental rights and so may 
the mdividual shareholders to enforce their own ; but it would not be open to an individual share- 
holder to complain of an act which affects the fundamental rights of the company except to the extent 
that it constitutes an infraction of his own rights as well. This fellows logically from the rule of law 
that a corporation has a distinct legal personality of its own with rights and Heusen duties and 
obligations separate from those of its individual members. As the rights are different and inhere in 
different legal entities, it is not competent to one person to seek to enforce the rights of another except 
where the law permits him to do so.” 


Again on page 899 : 


“ It is settled law that in order to redress a wrong done to the company, the action should prima 
facie be brought by the, company itself”’. 


Again on page 930 : : 

“ In my opinion, although a shareholder may, in a sense, be interested to see that the company 
of which he is a shareholder is not deprived of its property, he cannot, as held in Darnell v. Indiana}, 
be heard to complain, in his own name and on his own behalf, of the infringement of the fundamental 
right to property of the company for, in law, his own right to property has not been infringed as he 
is not the owner of the company’s properties. An interest in the company owning an undertaking 
is not an Interest in the undertaking itself. The interest in the company which owns an undertaking 
is the “ Property ” of the shareholder under Article 31 (2), but the undertaking is the property of the 
company and not that of the shareholder and the latter cannot be said to have a direct interest in the 
property of the company. This is the mevitable result of attributing a legal personality to a corpor- 
ation.” 


It seems to us that the preliminary objection must prevail. 


A shareholder is no doubt interested in the property of the company in which 
he holds shares : if the property is not properly looked after and administered, the 
shareholder would naturally suffer in his pocket. But this doesnot mean that every 
shareholder, who apprehends that the property of the company is being mismanaged 
or is even fraudulently disposed of, is entitled to come in the manner the petitioner 
has done. It is easy to see that if such a course were permitted, the business of the 
company can be brought to a complete standstill when differences of opinion exist 
among the members of the company. One legal effect of incorporation is to vest 
the ownership of the property in the company, which acquires a separate legal 
existence. The property has to be managed by the directors, subject to the con- 
trol of the shareholders and the provisions of the cohstitution of the company. If 
the directors misbehave, they can be removed. If they are able to get the backing 
of the majority and threaten to use the majority to oppress the minority, that will be 
an occasion when the Court will interfere. The petitioner alleges that the managing 
director has perpetrated a fraud on the company in collusion with Chellappa Chet- 
tiar., In respect of such a conduct, the petitioner has a specific remedy provided 
under section 153-C of the Indian Companies Act. The first sub-section of it 
runs as follows : j 


` 


“ Without prejudice to any other action that may be, taken, whether in pursuance of this Act 
or any other law for the time being in force, any member of a company who complains that the 
affairs of the company are being conducted— 

(a) in a manner prejudicial to the interests of the company, or 

(b) in a manner oppressive to some part of the members (including himself), 
may make an application to the Court for an order under this section.” 


And then elaborate provisions follow as to what the Court might do on such an 
application being made. If the allegation of the petitioner that there has been 
fraudulent alliance between the managing director and Chellappa Chettiar is true, 
he can get sufficient and adequate remedy by bringing an application asking that 
the property which Chellappa Chettiar has acquired be brought back and returned 
to the company. 


In the result C.M.A. No. 316 of 1954 is dismissed with costs. e 





I. (1912) 226 U.S. 388. 


bai 
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C.M.A. No. 387 of 1954. 


We have already stated that the application filed by the Vasudeva Funds for 
setting aside the sale was dismissed on the ground that security as ordered was 
not furnished and that this is an appeal by the Vasudeva Funds, Ltd., against 
that order. The arguments for the appellant may be thus summarised. ‘The first 
proviso to Order 21, rule go, Civil Procedure Code, as it applies to Madras runs : 

_ “ Provided that the Court may, after giving notice to the applicant, call upon him before admit- 
ting the application either to furnish security to the satisfaction of the Court for an amount equal to 


that mentioned in the sale warrant or that realised by the sale, whichever is less, or to deposit such 
amount in Court.” 


By reason of this proviso the Court has authority to call for security only before 
admitting: the petition to set aside the sale ; but once the petition is admitted, it has 
no jurisdiction whatsoever to demand security. In the present case, E.A. No. 574 
of 1954 which was filed to ser aside the sale, was admitted by the Court on 26th 
March, 1954, and after that it had no jurisdiction to insist on security in any form. 
Reference was made to Narasimha Pattamahdevi v. Annan Naidu, and Chidambaram 
Pandaram v. Lakshminatayana Chettiar®. i 


In the former case, Mockett, J., referred to a Full Bench decision in Brij Behari 


Lal v. Firm Srinivas’, where it was stated, . 


“ Admission of the application presumably means the state when the Court decides to issue notice 
upon such application to the opposite parties concerned,” 


and added his respectful agreement with that view. He went on : 


“ ‘Admission’ to my mind conveys that point of time when ‘an application or suit, as the case 


may be’ is received into Court and accepted for decision, and that stage is when notice is given to the 
opposite side.” l 
The facts in the latter case were these : Two petitions were filed in Court, one to set 
aside a sale and the other to dispense with security. The advocate on the other 
side was actually heard before orders were passed on both the petitions. There- 
after, the Court called for security and since that was not furnished, the petition-to 
set aside the sale was dismissed. On appeal, Pandrang Rao and King, JJ., allowed 
the appeal on the ground that the Court had no jurisdiction to make the order it 
did. They observed : 


“It is quite possible of course that the lower Court did not intend really to admit the petitions; 
but if in law the procedure adopted by it has necessarily the effect of having brought about the admis- 
sion of the petitions, it is not possible for us now to regard them as not having passed the admission 
stage when the order to give security was made.” 


On the other side, the decision in Venkatalingama Nayanim v. Venkata Narasimha 
Nayanim*, was cited. The facts there were as follows: On the 27th October, i939, 
the appellant applied under Order 21, rule go, Civil Procedure Code to have’a sale set 
aside. ‘The Subordinate Judge ordered that he should furnish security and granted 
him one week for the purpose. On 31st October, the appellant filed another appli- 


cation asking for more time for furnishing security. Time was extended to the 11thi 


November. On that date, a draft security bond was filed. On the 15th Novem- 
ber, without passing any orders in regard to the adequacy of the security tendered 
or to the necessity for furnishing any registered security bond, the Court issued 


~~ 


notice to the opposite side. * When the respondent appeared, he took the objection | 


that the property offered as security was not sufficient. The security was then 
tested and found to be wholly inadequate. The Court then dismissed the applica- 


tion to set aside the sale without considering it on its merits, on the ground that the’ 
appellant failed to furnish security. The petitioner then appealed to this Court. 


Before King and Happell, JJ., the decision in Venkatalingama Nayanim v. Venkata Nara- 
sinha Nayanim*, was cited and it was argued that the Court had no jurisdiction, 


after having admitted the petition, to insist on security. .The learned Judges held, 
caren LN HNN NN ENLARGE: 


1. (1940) 1 M.L.J. 350. _ ge aes LL.R. 18 Pat. 327 (F.B.) 
2. (1941) 2 M.L.J, 109. “4 (1942) 1 M.L.J. 403. 


~~ 


104. THE MADRAS LAW JOURNAL REPORTS. [1955 
that the mere fact that notice was issed was not conclusive, on the question whether 
the petition had been admitted. They observed : ‘ 

“ After all, in spite of the incidental remark made in the Jace in Chidambaram Pandaram 
v. Lakshminarayana Cheitiar!, the essential element in the admission of an application is the act of the 
Court admitting it. As was there held, if some act has been done which in law can amount to nothing 
else than the admission of an application, then the application must be deemed to be admitted, even 

if the Court did the act without really applying its mind to its consequences. But whereas in this 
case, we are able upon the facts to ascribe to the Court a quite different intention when it issued the 
notice, then it would be absurd to hold that there is any pane of law by which the court should 
be deemed to have done what it consciously did not intend to de. It is clear therefore to us that in 
issuing notice, the Court did not intend to deprive itself of the power of deciding whether the security 
to be eventually furnished the petitioner was adequate or not, and when it was found that the 
security was not adequate, the Court was entitled under rule go as now amended to dismiss the 
application without any further consideration of its merits.” 

These decisions need not be regarded as being necessarily in conflict. All of 
them concur in the view that once a petition to set aside a sale is admitted, the Court 
cannot thereafter call upon the petitioner to furnish security. Where they appear to 
differ is this : In the first two cases it was held that when a petition is numbered 
and notice thereon is ordered, that would be conclusive evidence that the petition 
has been admitted. In the last case, it was held that this is not so and that where 
it is otherwise clear that the Court did not intend to admit the petition, the circum- 
stance that notice wags ordered will not have the effect of admitting the petition. 
Whether a petition has been admitted or not would therefore depend upon two 
circumstances in each case. 


Now, the numbering of a petition is really an act of a ministerial officer of the 
Court.. When a.petition is presented, it is checked in the office of the Court, and, 
if it is in order, it is automatically numbered. No judicial process is involved at 
that stage. But, when notice is ordered to go, it normally means that the-Court 
has applied its mind to the petition and decided to hear the petitioner and the 
opposite side. Normally, that would be cogent evidence that the petition has 
been admitted. But, there may be cases where, notwithstanding the fact that 
notice has been ordered to issue, it is clear that such a result was not intended. 
What is it that happened in the present case ? On behalf of the respondents it was 
explained that along with the petition to set aside the sale, another petition was filed 
praying that personal security be accepted 4nd that notice was ordered to go on both 
these petitions. Therefore, the reasonable conclusion—so it was said—is that the 
Court decided to admit the petition to set aside the sale only provisionally and sub- 
ject to such orders as it might pass on the petition to accept personal security. ‘That, 
of course, is not an unreasonable way of looking at the matter. But, one difficulty 
in accepting that view is that no words were used to indicate that the admission 
of the petition to set aside the sale was provisional. The order was merely “Notice” 
and no qualifying words were used. We have remarked that the word “Notice” in 
E.A. No. 574/0f 1954 appears to be in the handwriting of a ministerial officer of the 
Court and it is, therefore, possible to say that when ordering notice the Court did 
not apply its mind to the question before it, viz., whether security should be insisted 
on before admitting the petition, or whether the petition should be admitted provi- 
sionally and subject to the result of the enquiry on the petition to accept personal 
security. But, whether the Court applied its mind or not, the fact remains that an 
order of the Court did go calling upon the parties to appear and answer to the peti- 
tion. The effect of that order cannot be whittled Yown by the circumstance 
that the order was suggested by the office. We must proceed on the basis that the 
learned Subordinate Judge accepted the suggestion of the office and made it an 
order of the Court. Normally, the effect of an order issuing notice is to admit the 
petition, and we are unable to find anything in the circumstar.ces of this case suffi- 
cient to rebut the inference that normally follows from such an order. 


It was pointed out on behalf of the respondents that when the petitions came 
on for hearing, no objection was taken on behalf of the petitioner in E.A. No. 574 of 


wa — a — =- — — cst 


: jpe (1941) 2 M.L.J. 109, 
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1954 that his petition -had been admitted and that, therefore, the Court had no 
jurisdiction to insist on security. Now, it will be realised that the petitioner could 
not have, consistently with what he had done previously, taken that objection. 
If any such objection had been taken, the opposite side would have fastened on it as 
clear evidence of want of bona fides in the petitioner. We are inclined to think that 
what actually happened was that the learned Subordinate Judge, at the time he 
ordered that notice should be issued on both the petitions, did not bear in mind the 
requirement of Order 21, rule go, Civil Procedure Code, that, the petitioner 
could not be required to furnish security after the petition had been admitted. 

Mr. Ramachandra Iyer the learned advocate for Chellapa Chettiar raised 
another point, and in support of it he referred to the decisions in Gholam Murteja 
Chowdhry v. Goluck Chunder Roy? and Makudam Mohammad v. Mohammad Sheik Abdul 
Kadir?. The facts in the first of these two cases appear to have been as follows : 
The plaintiffs obtained a decree in the trial Court. On appeal, the Court ordered 
aremand. This order of remand was made with the consent of the plaintiffs. 
After remand, the Court of first instance dismissed the suit. An appeal taken by 
the plaintiffs failed. The plaintiffs then went up to the High Court, and the 
point was taken that the order ofremand was illegal. The Court repelled the 
contention and observed : 

“ We think that it is now too late for the special appellant to take this objection. He should 

have done so before consenting to go down on remand. When a party submits, without eres thon 
the resistance in his power, to the taking of any material step in the proceedings, he cannot - 
wards be heard to complain of the legality of the step as an integral part of the proceedings.” 
The facts in the second case were these : The question in the suit was whether the 
plaintiff was exclusively entitled to a house or whether the second defendant was 
jointly entitled to it. After all the evidence was taken, both the parties endorsed 
on the plaint that if the key produced by the second defendant would open the 
door of the house and the second defendant’s articles were found in the house then 
the suit should be dismissed. But that otherwise the suit should be decreed. ‘The 
Commissioner sent by the Court found that the key produced by the second de- 
fendant would not open the door and that all the articles in the house belonged 
to the plaintiff. After the Commissioner submitted his report, the defendant 
wanted to go back upon his endorsement. ‘This he was not allowed to do. „It was 
observed : 

“when a party invites the Court to adopt a procedure which is not contemplated by the Code 
of Civil Procedure and is in fact a procedure extra curswm curia, he cannot turn round and say that the 
Court is to blame for adopting the very procedure which he invited the Court to follow. There is such 
a thing as estoppel apart from the question of adjustment and that the doctrine of estoppel, would 
apply to a party who attempts to blow hot and cold in this fashion ”. 

On the basis of these decisions Mr. Ramachandra Iyer strongly argued that the 
appellant is estopped from questioning the order of dismissal for failure to furnish 
security as ordered. - 

We consider that both these decisions are distinguishable. If, after having ` 
offered. personal security, the petitioner had gone back upon that offer and declined 
to put into Court an appropriate document on the basis of which his personal security 
could be enforced, then both these decisions would, apply, and it can be properly 
said that after having invited the Court to proceed on a certain basis he could not 
with impunity repudiate it. But this is not what happened here. The Court 
declined to accept the persgnal security and required the petitioner to furnish 
either cash security or the security of immoveable property. That of course is a 
very different thing. A person may be willing and able to furnish personal security, 
but he may not be able to deposit cash or to furnish security of mmoveable property. 
The variation which the Court ordered in the nature of the security to be furnished 
was a very material one and because of that it would not be right to say that there 
Is any estoppel against the petitioner. As we have already stated before, we must 
consider that E.A. 574 was actually admitted. » Thereafter the Court had no juris- 
diction to insist on security in the form it did. 


1, (1865) II Syth. W,R. (Civil Rulings) 121, 2, (1936) 71 MLL.J. 281, 
t4 
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In the result, the appeal succeeds and the order of the Court below dismissing 
the application to set aside the sale is set aside. The execution petition will go 
back to be disposed of according to Jaw and on its merits. We do not think that 
in the circumstances of this case there should be any order as to costs. 


“ RM. ` oo . so C.M.A. No. 387 of 1954 allowed and 
) C.M.A. No. 316 of 1954 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE RAJA- 
GOPALA AYYANGAR. . 


Shanker and Company by its proprietors and another .. Petitioners* > 
D. 
The State of Madras represented by its Chief Secretary , .. Respondent. 


Press (Objectionable Matter) Act (LVI of 1951), sections 3 (vi) and 11—Order of forfeiture under—Noti- 
fication should specify the nature of objectionable matter—Notice to party before publication of the notificatron— 
If necessary—Party tf entitled io copy of the certificate of Advocate-General. i 


Constitution of India (1950), Article 19 (1) (a) and (g)—If offended—‘ Obscene ’---Meaning of—Facts 
about sex—If per se obscene. 


The Press (Objectionable Matter) Act, 1951, is an Act intended to provide against the printing 
and publication of incitement to crime and sats objectionable matter. Having regard to the fact 
that section 3 (vi) of the Act mentions more than one ground on which a book could be deemed to 
contain objectionable matter and also having regard to the language of section 11 of the Act, viz., 
that it ea it incumbent on the Government to state the grounds for the order of forfeiture the 
notification stating merely that a book contains objectionable matter within the meaning of clause 
(vi) of section 3 of the Act is defective as it does not specify the nature of the objectionable matter 
contained in the book. ` 


In view of the ample safeguard provided by section 24 of the Act to canvass the correctness and 
propriety of the action of the Government by applying to the High Court, which is given power to 
examine the case on the merits no notice 1s necessary to the party concerned before the publication 
of a notification by the Government under section 11 ‘of the Act nor 3s it necessary to’furnish the party 
with a certificate of the Advocate-General as that is only required as a condition precedent to the 
taking of action by the Government. If in any particular case it is alleged that no certificate of the 
Advocate-General has been obtained by the Government then it is for the Government to prove 
that such a certificate was given. 


Shantilal Vadilal v. Bombay State, (1954) 56 Bom. L.R. 709, referred. 


The provisions of section 1'1 of the Act amount only to a reasonable restrictions in the interests 
of the general public and as such they are not opposed to Article 1g (1) (a) and (g) of the Consti- 
tution. The section is saved by sub-clauses (2) and (6) of Article 1g. 


Krishna Sharma v. State of Saurashtra, A.I.R. 1954 Saurashtra 28 and Gopal Das v. State of Assam, 
A.LR. 1954 Assam 193, referred. 


The term obscene is not defined in the Act. In one sense there is a certain amount of overlapping 
in the qualities described as indecent and obscene. But it is p8ssible.to give instances of words or 
representations which are indecent being obscene. 

The classic definition of obscenity as enunciated in Queen v. Hicklin, (1868) L.R. 3 Q.B. 360 can 
be accepted even to-day, though it is necessary to decide whether,a particular book in question satis- 
fied cs ia to~day and not neti it would have satisfied that test in 1868 when Queen v. Hicklin 
was decided. t 


The Quean v. Martin Blake, Warburg, (1954) 2 All E.R. 683, referred and approved. 


Facts about sex are not by themselves indecent or obscene. But a boòk on coital technique 
which has the effect of suggesting thoughts of a libidinous character to the mind of the reader will 
fall within the definition of obscenity. In this there is no distinction between young and old or persons 
who are married or unmarried. 

In prosecutions for the sale of mdecent literature, the character of the books which are the subject- 
matter of the prosecution 1s to be ascertained by the examination of the books themselves and evidence 
designed to show that other books, not materially different in character from those, alleged to be 
indecent or obscence, are in circulation should not be considered. 


Petition under section 24 of the Press (Objectionable Matter) Act, 1951 (Cen- 
tral Act LVI of 1951) praying that in the circumstances stated in the affidavit 
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filed therewith, the High Court will be pleased to set aside the order of the Govern- 
ment of Madras in G.O. No. Ms. 329, Public (General-B) dated 6th March, 1954 
and published in Fort St. George Gazette, dated roth March, 1954, Part II, page 
243 declaring the book “Kalavikkalai” in Tamil by R.P.M. Ghani, printed at Rajan 
Electric Press and published by Shanker and Company) forfeit to the Government 
under section 11 of the Central Act LVI of 1951 on the ground that it contains 

objectionable matter within the meaning of section 3 (vi) of the said Act. l 


R. Mathrubutham for Petitioners. 


The Advocate-General (V. K. Tiruvenkatachari) and the Public Prosecutor 
(VF. T. Rangaswami Ayyangar) for Respondent. 


The Order of the Court was delivered by 


Rajamannar, C.7.—This is a petition under section 24 of the Press (Objectiona- 
ble Matter) Act, 1951, whieh will hereinafter be referred to as the Act, to set aside 
an order of the Government of Madras, G.O.Ms. 329, Public (General-B) dated 
6th March, 1954, published in Fort St. George Gazette, dated roth March, 1954, 
declaring the Book ‘‘Kalavikkalai” in Tamil, printed at Rajan Electric Press and 
published by the petitioner Company, forfeit to the Government under section 11 of 
the Act. The notification in question runs thus :— 


“Whereas the Tamil Book entitled “Kalavikkalai” purporting to be a translation of an Arabic 
work written by Sheikum Nafsawi, translated by Sri R.P.M. Ghani, printed at Rajan Electric 
Press, Madras and published by Shanker & Co., Madras, contains objectionable matter within the 
Bie of clause (vi) of section 3 of the Press (Objectionable Matter) Act, 1951 (Central Act LVI 
of 1951). 

And whereas the Advocate-General, Madras, has granted a certificate under section 11 of the 
os pe that the said book contains objectionable matter within the meaning of section 3 of the 
sal ct ; 

Now, therefore, in exercise of: the powers conferred by section 11 of the said Act, the Governor 
of Madras hereby declares that all copies wherever found, of the aforesaid book and all other documents 
containing copies, reprints translations of, or extracts from the same issue, shall be forfeited to the 
Government on the ground specified ın the first paragraph of thjs notification.” 


The petitioner is a firm carrying on the business of publishing and printing books 
under the name of Shanker & Company. According to the affidavit of D. K. Swami, 
one of its proprietors, the main business of the firm consists in the publication and 
sale of books on the scientific aspects of sex. The above book was published by 
them in April, 1953 and purports to be a translation and adaptation of an original 
work in Arabic by one R.P.M. Ghani. 3,250 copies were printed in the first edition. 
The book is avilable in two different editions, one with illustrations at Rs. 6 a copy, 
and the other without illustratsons at Rs. 4 a copy. In.the affidavit, it is stated 
that the book is sold only to bona fide customers who are adults and who are in need 
of the book genuinely for their personal use only, and it is not exhibited in bookstalls 
nor sold openly. The petitioner complains that on roth March, 1954, the police 
came and seized all the copies of the book remaining undisposed of in pursuance 
of the order above mentioned. 


Certain general objections were taken to the validity of the order of the Govern- 
ment in question, namely, that the grounds on which the State Government consider- 
ed the book-to contain objectionable matter were not specified, that the petitioner 
was not given any opportunity to show cause against the order, that the certificate 
purported to have been issued by the Advocate-General was not disclosed, that the 
said order is contrary to and in excess of the statute, and that the action of the 
State Government is opposed to Article 19({1) (a) and (g) of the Constitution. In 
addition to these objections, the affidavit also deals with the merits and asserts 
that the book does not contain arly objectionable matter, that it is a scientific work 
on a special branch of knowledge, t.e., sex, and that its circulation is strictly limited. 
It is further alleged that the matter contained in the book is contained in several 
publications which have already been published and which are in circulation 
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without any action being taken by the Government, and therefore the Government 
were not justified in treating this book alone as objectionable. On behalf of the 
State, a counter-affidavit was filed by the Deputy Secretary to Government, Public 
(General), controverting the main allegations of fact and law contained in tHe 
affidavit filed on behalf of the petitioner. It was stated that the notification cannot 
be challenged on the ground of vagueness or indefiniteness, as it specifically refers 
to section 3 (vi) of the Act, that the order of the Government is not illegal or in 
excess of the statute, that it is not opposed to Article 19(1) (a) and (g) of the Constitu- 
tion, and that after the certificate had been granted by the learned Advocate-General 
the petitioner was not entitled to contend that the book does not contain any objec- 
tionable matter. It was further denied that the book was a scientific work. It 
was also pleaded that the fact that there might be other books which are obscene 
and vulgar against which action has not been taken is not relevant, so far as the 
present application was concerned. 


The Press (Objectionable Matter) Act, 1951, is an Act intended to provide 
against the printing and publication of incitement to crime and other objectionable 
matter. Section 3 defines the expression “objectionable matter” for the purposes of 
the Act, as meaning inter alia any words, signs or visible representations which are 
“grossly indecent or are scurrilous or obscene or intended for blackmail’? (clause vi). 


Explanation H to the section says :— | 


“ In judging whether any matter is objectionable matter under this Act, the effect of the words, 
- signs or visible representations, and not the intention of the keeper of the press or the publisher of 
the newspaper or news-sheet, as the case may be, shall be taken into account.” 


Section 11, under which the notification in question has been published runs thus :— 


“rr, Power of Government to declare certain publications forfeited—-The State Government, may, 

on the certificate of the Advocate-General or the principal law officer,as the case may be, of the 
* State or of the Attorney-General of India that any issue of a newspaper or news-sheet or any book or 
other document, wherever made, contains any objectionable matter, by notification in the Official 
Gazette, stating the grounds for the order, declare that every copy of such issue of the newspaper 
or news-sheet or of such book or document shall be forfeited to the Government.” 


Section 24 enables any person aggrieved by an order of forfeiture passed by the 
State Government under section 11 of the Act to apply to the High Court to set 
aside such order, within sixty days of the date of such order. It is under this sec- 
tion that the present petition has been filed. f 


When the petition first came on for hearing, we pointed out to the learned 
Advocate-General who appeared on behalf of the State, that, having regard to the 
fact that section 3 (vi) of the Act contained more than one ground on which the 
book could be deemed to contain objectionable måtter and also having regard to 
the language of section 11, namely, that it makes it incumbent on the State Govern- 
ment to state the grounds for the order of forfeiture, the notification as it stands 
was defective, in that it simply says that the book contains objectionable matter 
within the meaning of clause (vi) of section 3 of the Act. The learned Advocate- 
General very properly agreed but submitted that in the present case no injustice 
had resulted from this omission, as the petitioner was well aware of the grounds 
on which the order was passed. He also intimated that in future the Government 
would take care to specify the grounds in notifications issued under section 11 of the 
Act. At the next hearing of the petition, a supplemental affidavit was filed on 
behalf of the State, in which there is a detailed analysis of the contents of the book 
and an indication of the grounds on which the book could be characterised as grossly 
indecent and obscene. To this supplemental affidavit, was appended an English 
translation of certain passages in the book as illustative of the general tenor of the 
book, which it was stated, was to have a tenddncy to create lustful and indecent 
ideas in the minds of persons into whose hands it may fall. Particular mention 
was also made of the illustrations depicting various coital postures, ` Jt was once 
more denied that the book was a scientific treatise, 
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We agree with the learned Advocate-General that though the notification 
may be said to be defective in that it does not specify the nature of the objectionable 
matter contained in the book, the petitioner has not been taken by surprise, as he was 
obviously aware on what ground the Government had declared that it contained 
objectionable matter. We also agree with him that objection that no notice was 
given to the petitioner before the notification was published is without force, in 
view of the ample woe provided by section 24 of the Act to canvass the correct- 
ness and propriety of the action of the Government by applying to this Court, 
which is given the power to examine the case on the merits. Vide Shantilal Wadilal v. 
Bombay State}. We are also clearly of opinion that the petitioner was, and 1s, 
not entitled to a copy of the certificate given by the Advocate-General, as that is only 
required as a condition precedent to the taking of action by the Government. 
course, in a particular case, if it is alleged that no certificate of the Advocate-General 
had been obtained by the Government, then it is for the Government to prove 
that such a certificate was given. 

Learned counsel for the petitioner put forward what we consider as a novel 
construction of clause (vi) of section 3, namely, that that clause does not cover 
matter which may ordinarily be held to fall within the categories mentioned 
therein, namely, indecent, obscene, etc., but that the clause refers only to one 
particular type of objectionable matter which concerns, and is directed against, 
persons in public life, especially holding responsible positions in the Government. 
The only foundation for this argument is the statement of Objects and Reasons 
for the Bill. It was said that this provision was intended to enable the Government 
to deal with abuse of persons in authority, Which it was intended to put down and 
that the only action which could be taken against other instances of indecent or 
obscene publications would be a criminal prosecution under section 292 of the ` 
Indian Penal Code. In our opinion, the argument is founded on a patent fallacy. 
No doubt certain immediate circumstances might furnish the reason for a particular 
piece of legislation. But on that ground, it is wrong to construe the actual language 
used in the enactment in a restricted manner so as to confine it to those special . 
circumstances. It is not permissible to construe a statute so as to confine its opera- 
tion to incidents and circumstances which the Legislature is supposed to have con- 
templated that the statute would apply to. 


An attempt was made by learned counsel for the petitioner to found an argu- 
ment on the repetition of the word ‘“‘are” in clause (vi). The argument, so far as 
we are able to follow it, was that clause (vi) refers to two classes of objectionable 
matter (1) matter which is grossly indecent, and (2) matter which is scurrilous 
or obscene or intended for blackmail. This argument practically leads to the result 
of substituting “and” for ‘“‘or’*in the second part of the clause. The use of the 
word “are” once again is easily explained. The word ‘“‘grossly’’ qualifies only 
“indecent” and not the later words “scurrilous” or “obscene”. We see no substance 
in this argument of the petitioner. 

We can briefly dispose of the contention based on Article 19(1) (a) and (g) 
of the Constitution. Article 19 (2) expressly empowers the State to make a law 
imposing reasonable restrictions on the exercise of the right conferred by clause (a) 
in the interest of decency or morality and in relation to défamacdon. Likewise, 
Article 19(6) gives power to the State to make a law imposing in the interest of the 

eneral public reasonable restrictions on the exercise of the right conferred by clause 
fo). It cannot be seriously argued that'the material provisions of the Act with- 
which we are concerned are not in the interest of decency or morality nor can it 
be said that they are not reasonable restrictions in the interests of the general public 
(Vide Krishna Sharma v. State of Saurashtra? and Gopal Das v. State of Assam’. 
The main and only question of substance in this case is whether the book 


contains words or visible representations which are grossly indecent or obscene. 
Having regard to the nature of the book, we think it is sufficient ‘to confine our- 
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selves to the expression “‘obscene’’. In one sense there is a certain amount of over- 
laping in the qualities described as indecent and obscene. But it is possible to 
give instances of words or representations which are indecent without being.obscene. 
The term ‘‘obscene” is not defined in the Act. Section 292 of the Penal Code 
provides for the punishment of sale, distribution, etc.-of obscene books and represén- 
tations, but there is no definition of “‘obscene” in that Code. The classic defini- 
tion of obscenity is that given by Cockburn C.J. in The Queen v. Hicklin!, who said : 
“ . . . . and I think the test of obscenity is this whether the tendency of the matter 
charged as obscenity is to deprave and corrupt those whose minds are open to such immoral influen- 
ces, and into whose hands a publication of this sort may fall.” ° 
Dealing with the work which was the subject matter of the prosecution, the learned 
Chief Justice observed :— 

“ Now, with regard to this work, it is quite certain that it would suggest to the minds of the young 

of either sex, or even to persons of more advanced years, thoughts of a most impure and libidinous 
character.” 
There is no rezson why that definition which has been accepted to this day in Eng- 
land should not be accepted by us. Iris quite true that, as remarked by Stable, J., in 
R. v. Martin Secker Warburg, Lid*, it is necessary to decide whether the book in ques- 
tion satisfied the test to day and not whether it would have sacisfied that test in 
1868, when R. v. Hicklin!, was decided. In deciding the question, we are not 
concerned with the motive of the petitioner in printing and publishing a work. 
If the book has got the effect of inciting libidinous or lustful thoughts, the test would 
be satisfied, though the author or publisher of the book might not have intended 
this effect. s 


We are clearly of opinion that the book does fall within the definition qf “ob- 
scene” as given by Cockburn, C.J., even judging from the moral standards of to-day. 
Learned counsel for the petitioner contended that the book was a scientific treatise 
on sex. If we were convinced that it was so, we would have without any hesita- 
tion held that it is not obscene. But it is impossible to agree with learned counsel 
for the petitioner that the book only deals with certain aspect of sex in a scientific 
manner. Facts about sex are not by themselves indecent or obscene. Indeed, 
a mere account of such facts can be as dull as any narration of facts in biology or 
geology. A purely scientific description of sexual phenomena is not likely in the 
least to excite sexual desire. But the book before us is certainly not calculated to 
give mere dry-as-dust information about sexual matters. ‘There are descriptions 
which are obviously intended to excite the reader and not merely intended to give 
information. The passage, for instance, at page 29, a translation of which is given in 
the appendix to the supplemental affidavit, has nothing scientiffic about it. Nor is 
the passage at page 67. It is not necessary to say whether there cannot be a treatise 
on coital techinique which does not have the effect of suggesting thoughts of a 
libidinous character to the minds of the reader. But we have no doubt whatever 
that this is not such a work. Throughout the book, there is matter which certainly 
has a tendency to deprave and corrupt the minds of readers who are likely to yield 
to sexual excitement. In this, we do not make a distinction between young and 
old. It appears to usto be equally. irrelevant whether the readers are married or 
un-married. We do not think that marriage by itself ensures morality. An 
unmarried person may lead a chaste life, whereas a married man may indulge 
in extreme lust. 


Learned counsel for the petitioner cited certain decisions to which we shall 
briefly refer. R. v. Martin Secker Warburg, Lid*, has no bearing whatever on the 
question before us. That dealt with a novel depicting a phase of contemporary 
American life. The learned Judge in his charge to the Jury said : 

“It is at least a book. It is the creation of a human mind and it depicts le created by 
the author in the environment in which that portion or portions of their lives with which the book 


deals were t You may a or you may not—I do not know that it is not mere 
pornographic cate the filthy, bawdy much that is just filth for filth’s sake.” 
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He told them that the fact that the subject-matter of the work was largely the 
relationship of the two sexes would not render the book obscene. In effect the 
' direction of the learned Judge to the jury was that the book was literature and 
should be judged as such. 


The decision in Sreeram Saksena v.'Emperor1, dealt with the publication of re- 
- productions which were chosen from books entitled ‘“‘perfect womanhood”, Sun 
Bathers” , etc. The photographs were of woman in the nude. It was held that 
the picture of a woman in the nude is not fer se obscene, and it was not disputed 
by the prosecurion that there was nothing in the pictures which’ would shock or 
offend the taste of any ordinary or decent-minded person. We agree with what 
Akram, J., said :— 

“ Unless therefore the pictures are an incentive to sensuality and excite impure thoughts in the 


minds of ordinary persons of normal temperament who may happen to look at them, they cannot be 
regarded as obscene within the meaning of section 292, Indian Penal Code.” 


It is a far cry from the photographs dealt with in that case to the pictures in the 
book now before us, which clearly would excite libidinous thoughts. The decision , 
of the Lahore High Court in Emperor v. Harnam Das*, does not help the petitioner. 
It related’ to an Urdu book, in which certain passages were objected to as being 
obscene. The learned Judges, applying the test of obscenity laid down by Cockburh 
C.J. in The Queen v. Hicklin*®, held that the passages were not obscene. In the 
opinion of the learned Judges, the book was a serious work intended to give advice to 
married people, and particularly husbands, on how to regulate the sexual side 
of their lives to the best advantage, that is to say, with a view to promoting their 
health and mutual happiness. There was no language ‘‘calculated to inflame the 
passions”. We take a different view as regards the book now before us. 


A book very similar to the present book was the subject of decision in In re 
Pandurangan*. It contained pictures of various postures of sexual intercourse with 
an explanatory note on the opposite page. Somasundaram, J., after referring to 
the ordinary meaning of the term “‘obscene” as given in the dictionaries, held that 
the book fell within the meaning of that word. We are in entire agreement with 
this decision. We hold therefore, that the book does contain words and represent- 
ations which are obscene, and therefore the State Government were justified in 
issuing the notification under section 11 of the Act. 


Counsel for the petitioner contended that other publications of a very similar 
nature are in circulation without any action being taken by the State Government 
under the Act and that they furnish evidence as to the nature of the present book, 
namely, that it does not come ‘within the category of section 3 (vi) of the Act. We 
cannot agree with this contention. It is not a good defence to a charge of theft 
that other people who have committed thefts have not been prosecuted. We 
follow, with respect, the decision in Ragina v. Reiter’, in which it was held that in 
prosecutions for the sale of indecent literature, the character of the books which 
are the subject of the prosecution is to be ascertained by the examination of the 
books themselves, as they provide the best evidence of their own indecency or 
obscenity, and that evidence designed to show that other books not materially 
different in character from those alleged to be indecent or obscene are in circulation 
should not be considered, since the character of such books is a collateral issue and 
therefore irrelevant. 


On the finding that the book contains objectionable matter as defined in sec- 
tion 3 (vi) of the Act, this application is dismissed. 


R.M. E Application dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P.V. RAJAMANNAR, Chief Justice AnD Mr. Justice RAJAGOPALA 
AYYANGAR. 


Navaneetheeswaraswami Devasthanam, Sikkil, represented by , 


its Executive Officer w+ Appellant* 
t Ue a 
L. K. Ganapathi Tevar .. Respondent. 


Madras Estates Land Act (I of 1908), sections 8 (5) and 6 (1)—Construction of —If conflicting Possession 
under-—When available. 

The provisions of section 8 (5) of the Madras Estates Land Act provides for its operation not- 
withstanding any thing contained in the Act which includes the ie dag of section 6 (1) of the Act. 
Section 6 (1) of the Act also provides that the rights conferred by that section is only subject to the 
provisions of the Act which would include section 8 (5). There cannot therefore be any doubt that 
section 8 (5) of the Act will have precedence over section 6 (1) in case of any conflict or inconsistency. 
If a contract admitting a tenant into possession is saved under section 8 (5) it cannot be exhausted 
or superseded merely by the expiry of the twelve years’ period prescribed for entering into contract. 
` Under section 8 (5) of the Act a landlord is given a right for a period of 12 years from the specified 
date to admit tenants to possession without the latter obtaining statutory occupancy rights. A tenant 
admitted into possession by a landlord beyond the date specified in section 8 (5), would not be pro- 
tected by section 8 (5) and would therefore fall within section 6 (1) and confer on the tenant so admit- 
ted a staturory right. 


Annam Naidu v. Appa Rao, (1950) 2 M.L.J. 396, referred. 2 
Appeal against the Decree of the District Court of East Tanjore at Nagapatti- 
nam, dated 22nd March, 1949 and passed in Original Suit No 32 of 1947. 


T. V. Muthukrishna Aiyar, K. Raja Aiyar and G. R. Jagadisa Atyar for Appellant. 


`G. A. Vaidialingam, T. Venkatadri, V. S. Rangaswami Aiyangar and R. G. Rajan 
for Respondents. 


The Judgment of the Court was delivered by 


Rajagopala Ayyangar, 7.—The Executive Officer of Sri Navaneetheeswaraswami 
Devasthanam, Sikkil, East Tanjore, is the appellant in these appeals and the short 
point that arises for consideration in them is as regards the proper construction of 
section 8 (5) of the Madras Estates Land Act I of 1908. The village of Sellur 
belongs to the appellant Devasthanam who is the Ekabokam Mirasdar or the sole 
proprietor of the village. The question is whether the respondent is entitled to 
occupancy rights under Madras Act I of 1908. The learned District Judge from 
whose judgment and decree these appeals are preferred has held that the respon- 
dent who is a tenant has such rights and that the cig! Courts have no jurisdiction 
to entertain the suit for eviction. 


Certain facts are beyond controversy. The suit inam village was not an “estate” 
within the meaning of Act I of 1908 as it stood originally but became an “‘ estate *’ 
by virtue of the amending Act XVIII of 1936 and the lands in dispute are not 
“private lands.” There had been an earlier litigation in relation to the lands in the 
village when a suit was filed for the eviction of the then tenants. It was originally 
numbered as O.S. No. 35 of 1910 on the file of the Sub-Court, Nagapattinam and was 
transferred to the Sub-Court, Tanjore and renumbered as O.S. No. 4 of 1913. The 
village was held not to be an “estate ” and so the right of occupancy claimed by 
the tenants was negatived. The right of the landlord trust to evict them was affirmed 
by the Sub-Court in its judgment, dated iene | 1916; which was finally 
affirmed by this Court in A.S. Nos. 146, 228 and 230 of 1916 on 29th November, 
1917. “The trust has been in enjoyment of these properties since then by leasing 
them out to its tenants. While so the properties now in suit were leased to the res- 
pondent-defendant under two lease deeds Exhibit A-7 dated, 11th September, 1945, 
for a period of three years and under Exhibit A-8, dated 27th July, 1946 for a 
period. Each of these lease deeds contains a provision under which the lessee 
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ed to surrender possession at the end of the term. On the allegation that 
there had been default in the payment of rent and other breaches of express cove- 
nants in the leases enabling the landlord to effect re-entry the landlord claimed 
to forfeit the leases and issued notice on gth September, 1947, determining the leases 
ard demanding the surrender of possession of the leased lands. As this was resis- 
ted the plaintiff filed the present suit on 17th October, 1947, for possession of the 
propertics and for arrears cf rent, mesne profits, etc. The tenant denied the juris- 
diction of the Court to adjudicate upon the subject-matter by reason of the provi- 
sions of the Madras Estates Land Act as amended by the Madras Act XVIII of 
1936 setting up occupancy rights. He also filed a summary suit in the Revenue 
Court for the grant of a patta to him under the statute. The Revenue Court dis- 
missed this summary suit for the grant of patta by reason of the fact that under 
section 8 (5) of the Madras Estates Land Act the tenants were not entitled to claim 
occupancy rights. The defeated ryot took up the matter on appeal to the District 
Judge. The suit O.S. No. 32 of 1947 by the landlord for eviction and this appeal 
were heard together. In O.S. No. 32 of 1947 an issue (issue 1) was raised as regards 
the jurisdiction of the Court which was dependant upon whether the tenant had 
occupancy rights in the lands by reason of the Madras Estates Land Act. This was 
heard as a preliminary point and the learned District Judge held that the tenants 
had acquired such rights by reason of his construction of section 8 (5) of the Act and he 
therefore directed the dismissal of the suit without considering the other issues in 
the case. On the same reasoning the learned District Judge also allowed the appeal 
against the dismissal of the summary suit for the grant of a patta. Appeal No. 241 
of 1949 and S.A. No. 2083 of 1949 are by the landlord trust against the decrees in 
these two proceedings. 


The relevant statutory provisions calling for consideration in deciding the case 
are mainly two, viz., section 6 (1) and section 8 (5) of the Madras Estates Land Act. 
Section 6 (1) of the Act as amended runs thus: 


“ Section 6 (1) : Subject to the provisions of this Act, every ryot now in possession or who shall 
thereafter be admitted by a landholder to possession of ryoti land situated in the estate ofsuch landholder 
shall have a permanent right of occupancy in bis holding. 


Explanation (1) : For the purposes of this sub-section, the expression ‘ every ryot now in eerie ‘ 
shall include every n who, having held land as a ryot, conunues in possession of such land at the 
commencement of this Act. 


lanation (2) : In relation to any inam village which was not an estate before the commencement 
of the Madras Estates Land (Third Amendment) Act, 1936, but became an estate by virtue of that 
Act, or in relation to any land in an inam village which ceased to be part of an estate before the com- 
mencement of that Act the expression ‘now’ and f commencement of this Act’ in this sub-section 
and Explanation (1) shall be construed as meaning the thirtieth day of June, 1934, and the expies- 
sion ‘ hereafter” in this sub-section shall be construed as meanmg the period after the thirtieth day of 


June, 1934.” 
Section 8 (5) runs thus : 


“Section B (5): If before the first day of November, 1933, the landholder has obtained in respect 
of any land in an estate within the meaning of sub-section (d) of clause (2) of section 3 a final decree 
or order of a competent Civil Court establishing that the tenant has no occupancy right in such land, 
and no tenant has acquired any occupancy right in such land before the commencement of the Madras 
Estates Land (Third Amendment) Act, 1996, the landholder shall if the land 1s not private land within 
the meaning of this Act, have the right, notwithstanding anything contained in this Act, for a period 
of twelve years, from the commencement of the Madras Estates Land (Third Amendment) Act, 1 36, 
of admitting any person to the possession of such land on such terms as may be agreed upon bet- 
ween them.” 


It would be seen that the present case satisfies the requirements of section 8 (5) 
of the Act since before the 1st of November, 1933, the landholder had obtained a 
final decree of a competent Civil Court establishing that the tenant had no occupancy 
rights in such lands. It is also clear that no tenant has acquired any occupancy 
rights in such lands before the commencement of the Madras Estates Land (Third 
Amendment) Act, 1936 which came into force on 31st October, 1936, for it is admit- 
ted that the present tenant who is the respondent came into the lands for the first 
time in 1945 and 1946 under Exhibits A-7 and A-8 respectively. In such a case the 
section enacts that the landholder shall have the right ‘“‘ notwithstanding anything 
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contained in this Act, for a period of twelve years from the commencement of the Madras 
Estates Land (Third Amendment) Act, 1936, of admitting any person to the posses- 
sion of such land on such terms as may be agreed upon between them ”, that is, 
during the period from 31st October, 1936 to 31st October, 1948. As the admission 
of the respondent to possession is between these two periods, the requirements of 
the last portion of section 8 (5) are satisfied. Further as the provisions of this section 
operate notwithstanding anything contained in this Act it would be inclusive of 
the provisions of section 6 (1). The matter is put beyond doubt because section 
6 (1) starts by subjecting the rights conferred by that section to the provisions of 
this Act which would include section 8 (5). ‘There cannot therefore be any doubt 
that having regard to the respective provisions of section 8 (5) and section 6 (1), 
the former will have precedence in the case of any conflict or inconsistency. But 
if properly read, we do not see any conflict or inconsistency between the two. The 
construction, however, which found favour with the Court below is to read the last. 
portion of section 8 (5) as withholding from the tenant or the person in possession 
occupancy rights for an absolute period of 12 years from 31st October, 1936 and 
to hold that he acquired such rights under section 6 (1) provided he happened 
to be in possession of the property on or after 1st November, 1948. In other words, 
the learned District Judge has read the provision as meaning that even though a 
landholder has admitted a tenant into possession of the property within the period 
of 12 years, the contractual tenancy ceases to be operative after 31st October, 1948 
and that the concession afforded by section 8 (5) becoming exhausted, the tenant 
thence forward statutorily acquires occupancy rights by force of section 6 (1) of 
the Act. This interpretation of the section appears to us to be forced and as not 
giving effect to the actual words of the provision in section 8 (5) which is clearly 
designed to save from the operation of section 6 (1), the terms of contracts entered. 
into within a particular period, namely, between 31st October,1936 and 31stOctober, 
1948. If the contract admitting a tenant into possession is saved under section 
8 (5) it is difficult to see how that contract itself is exhausted or superseded merely 
by the twelve years’ period prescribed for entering into contract expiring. THe learned 
District Judge appreciated this difficulty and that was why he theught that while 
all the other terms of the lease would be binding upon the tenant, the only term 
which ceased to be operative after 31st October, 1948, was the covenant to surrender 
possession. This reasoning itself shows the illegality of the construction adopted 
by the learned District Judge. 

There are a few reported decisions of this Court which have dealt with the cons- 
truction of section 8 (5) in relation to section 6 (1) of the Act but they do not directly 
touch the present question which relates to the effectiveness of a contract entered 
into between a landholder and a tenant admitted igto possession during the period. 
grst October, 1936 and gtst October, 1948, beyond the later date. The earlier 
decisions are all dealt with in a judgment in Annam Naidu v. Appa Raot to which. 
one of us was a party. In that case the admission of the tenant to possession was 
in June, 1933 and was for a period of one year which expired on 15th March, 1934. 
But the tenant continued in possession thereafter. In the suit filed in 1944 the ques- 
tion raised was whether a tenant who had been admitted to possession before Act 
XVIII of 1936 came into force, could be held to have acquired an occupancy 
right in the land “ before the commencement of the Madras Estates Land (Third 
Amendment) Act 1936’’—under section 8 (5) or be treated as “a ryot now in posses- 
sion ’? within the meaning of section 6 (1) read with Explanation 2. The learned. 
Judges held that the tenant did not acquire occupancy rights by such admission. 
The decision, however, is useful to this extent that it lays down the proper rule of 
construction of the two provisions of section 6 (1) and section 8 (5) in relation to 
each other. 

Mr. Vaidialingam, learned counsel for the respondent, referred us to an unrepor- 
ted decision of Subba Rao and Panchapakesa Ayyar, JJ., in (S.A. Nos. 269, 295 to. 
307 and 646 of 1950) Seshayya v. Narasimhacharyulu*, as supporting him. ‘The 
lease in that particular case was for a period of five years granted in 1941. On its. 
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expiry another lease was granted for one year which expired in March, 1947. There- 
after the tenants refused to surrender possession of the lands, with the result that 
the landholder had to file a suit for eviction. After the filing of the suit a Receiver 
was appointed and the lessees continued in possession as Receivers from 27th Octo- 
Ber, 1948. The learned Judges followed the earlier Bench decision in Annam Naidu 
v. Appa Rao? and held that by reason of being in possession of the property after 
1934 the tenants did not acquire any occupancy rights and that the landholders. 
were protected by section 8 (5). The question of the type now raised namely 
that as the tenants continued in possession of the property after grst October, 1948, 
section 8 (5) could not avail the landholder was raised before them but they nega- 
tived this contention on the facts which showed that after 27th October, 1948, the 
possession of the tenants was not gua tenants but as Receivers under orders of Court. 
Mr. Vaidialingam contends that this must be treated as an implied decision in his 
favour that if the tenants had continued in possession of the property as tenants 
after 31st October, 1948, they would have acquired occupancy rights by reason. 
of section 6 (1) of the Act. We are unable to agree that this decision involves any 
such implication. Beyond considering that the argument now put forward need. 
not be rejected out of hand, it does not impliedly decide its correctness merely by 
reason of the learned Judges investigating the question of faci as to whether there 
was any basis for the argument. In any event, the assistance afforded by it is. 
very small and the matter has therefore to be considered as if it were res integra. 


Mr. Vaidialingam also contended that if the construction adopted by the learned. 
District Judge were rejected it would mean that a landholder couldin 1947 or 1948 
admit a tenant to the possession of the land for such a long term as 50 years or more 
and would thus enable him to take the land out of the category of ryoti land in 
which occupancy rights could exist and that this was against the policy of the 
Legislature. Wedo not, however, see any reason why the landholder should not do- 
so. There was no obligation upon him to let the land to any tenant and if he kept. 
the land on pannai cultivation, he could do so for ever. Unless he chooses to admit 
a tenant to possession after 31st October, 1948, there is no means by which a ryot. 
can claim occupancy rights in such lands. In these circumstances, we do not see 
any anomaly in the construction of section 8 (5) which we are inclined to adopt. 


It would also be noticed that the above construction accords with the principle 
and language of section 6 (1) also. Under this provision there are cnly two methods 
by which statutory occupancy rights are obtained. (1) Possession of ryoti land at 
the commencement of the Act which in the case of inams of the suit category is 
fixed as goth June, 1934 (Vide Explanation 2). (2) Admission to possession after 
the coming into force of the Act in the case of inams which became estates by virtue 
of Madras Act XVIII of 1936 this would be 31st October, 1936. Under section. 
8 (5) the landlord is given a right for a period of 12 yearsfrom 31st October, 1936, 
that is, till g1st October, 1948, to admit tenants to possession without the latter 
obtaining statutory occupancy rights. If there is any admussicn at a later date, 
it would not be protected by section 8 (5) and would therefore fall within section 
6 (1) and confer on the tenants so admitted statutory rights. There would thus be 
no conflict between the two provisions. But the construction contended for by the 
respondent would introduce a third method of acquiring statutory rights besides. 
the above two—not possession at the commencement of the Act, nor admission to 
possession for such admissions between 31st October, 1936 and grst October, 1948 
are admittedly saved by section 8 (5) but mere possession thereafter and this under 
a contract protected by section 8 (5) and in our opinion this cannot be obviously 
achieved except by introducting into section 6 (1) words which are not there for 
which there is no warrant. 

The construction which the learned District Judge has adopted is therefore 
wrong and his decree dismissing the suit is set aside. As the other issues in O.S. 
No. 32 of 194.7 have not been tried, the suit will be remanded to the District Court for 
that purpose. As regards the second appeal, as the applicant for the patta is not 
entitled to the relief and as there are no other points to be considered, the second 
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appeal is allowed and the summary suit is dismissed with costs throughout. The 
appellant is entitled to his costs of Appeal No. 249 of 1949. The costs of the suit 
'O.S. No. 32 of 1947 will be provided for by the lower Court by its decree. The 
appellant 1s entitled to a refund of the court-fee paid for the appeal. ` 


R.M. — Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present. —MR. P. V. RAJAMANNAR, Chief Justice AND MR. Justice Raya- 
‚GOPALA IYENGAR. 


D. Rajiah .. Appellant* 
v. 

"The Inspector of Municipal Councils and 
Local Boards, Madras. .. Respondent. 


Madras Village Panchayats Act (X of 1950), section 47-—Dtsciplinary action under—Writ of certiorari 
do quash the order—Extstence of a remedy by way of appeal or revision to Government-—If a bar —Propriety of the 
Inspector consulting the Government before passing orders. 

It is true that the general rule is that the High Court does not interfere by the issue of a writ of 
„certiorari or grant such extraordinary remedies when there is another convenient and adequate 
Jegal remedy open to a petitioner. But where there are special facts in any case which shows that the 
alternative remedy is really illusory, the High Court will not reject the application on the ground 
-of the existence of the alternative remedy. 

Where the entire material, on the basis of which an action was taken by the Inspector under 
section 47 of the Village Panchayats Act against the President of a Panchayat, was before the Govern- 
ment and the Inspector was directed to remove the President, there 1s no purpose in the President 
-secking remedy at the hands of the Government under section 47 (4) of the Village Panchayats Act. 

Per curiam.—It is not proper that the Government should be consulted or they should even express 
prima facie views upon questions which would ultimately come up before them in a quasi-judicial 
capacity in appeal or revision after action had been taken. 

Under section 47 (3) of the Act before action is taken against the President of a Panchayat, an 
‘opportunity should be given to the President for explanation.It presupposes that the officer would be 
informed of the gravamen of the charge in respect of each matter and given an opportunity to explain 
the matters appearing in the evidence against him.The section also requires that the order of removal 
‘should state the reasons which impel the Inspector to take such action. If such an order is based 
upon matters which came up after the explanation submitted by the President and such matters have 
been taken into considration for the purposes of removing the President and if the order is based on 
certain reports of officers submitted behind the back of the party concerned the order is not only 
‘opposed to ee of natural justice but 1s also contrary to section 47 (3) of the Act. Where a 
person who holds a statutory office 1s to be removed the terms of that Statute prescribing the procedure 
for removal should be scrupulously followed. If there is any substantial departure from the mode of 
procedure laid down and injury results to the incumbent the order is liable to be set aside as not 


being in compliance with the Statute. 
While a person has a right to be informed of what is appd&Aring in the evidence against him so 


that he could have an opportunity of correcting or contradicting it, he has no right to insist on being 
supplied with copies of the reports of the officers who have enquired into the matter. 


Appeal under Clause 15 of the Letters Patent preferred against the order of 
the honourable Mr. Justice Rajagopalan, dated 21st October, 1954 and made in 
“Writ Petition No. 660 of 1954 on the file of the High Court, presented under Article 
226 of the Constitution of India for issuing a writ of certtorari, calling for the records 


of the respondent in R.O.C. No. 3320 of 1954-E4, dated rath October, 1954, on 
his file relating to the removal of the petitioner herein from the office of the President 


of Kivalur Panchayat Board and quashing the said order. 

R. M. Seshadri for Appellant. 

V. Srinivasan for the Special Government Pleader (V. V. Raghavan) on behalf 
of Respondent. 

The Judgment of the Court was delivered by 


Rajagopala Iyengar, FJ.—This is an appeal against the judgment of 
Rajagopalan, J., dismissing W.P. No. 660 of 1954. The appellant was the Presi- 





* W.A. No. 139 of 1954. 6th December, 1954. 


1I] RAJIAH 2. INSPECTOR OF M.O. & LOCAL Boarps (Rajagopala Iyengar, F.). 117 


dent of the Kivalur Panchayat Board, Nagapattinam Taluk and was elected to this. 
office in March, 1952. Under section 21 of the Madras Village Panchayats Act X 
of 1950, he would hold this office for a term of three years. But this was subject 
to the contingency of his being removed from office under the provisions of section. 
47 of the said Act. The relevant portions of section 47 which enable this removal 
to be effected by the Inspector of Municipal Councils and Local Boards run in 
these terms : . 

“44 (1): The Inspector may, by notification, and with effect from a date to be specified 
therein, remove any President or Vice-President who, in his opinion, wilfully omits or refuses to 


carry out or disobeys the provisions of this Act or any rules, by-laws, regulations or lawful orders. 
issued thereunder or abuses the powers vested in him. 


(2) The Inspector may, by notification and with effect from a date to be specified therein, 
remove any member who, in his opinion, is guilty of any misconduct in the discharge of his duties. 


(3) The Inspector shall, when he proposes to take action under sub-section (1) or (2), give 
the President, or Vice-President or member concerned an opportunity for explanation, and the noti- 
fication issued shall contain a statement of the reasons for the action taken. 


(4) The Government shall have power to cancel any notification issued under sub-section (1) 

or (2) and may, pending a decision on the question of such cancellation, postpone the date specified 
in such notification.” 
In or about the middle of June, 1954, the appellant received a communicaiion 
dated ist June, 1954, from the Inspector of Municipal Councils and Local Boards 
setting out seven items of misconduct on the part of the appellant and calling upon 
him under section 47 (3) of the Act to show cause within a week from the date of 
the receipt of that notice why he should noc be removed under section 47 (1) from 
the office cf the President. 


The appellant sent a reply answering seriatim these charges and submitted 
his explanation cn 8th June, 1954, within the time limited through the District Pancha- 
yat Officer, Nagapaitinam and the Regional Inspector of Local Boards, Southern. 
Range, Tiruchirapalli, as directed in the memo. dated 1st June, 1954. Subsequent 
to the receipt of this explanation, the District Panchayat Officer wrote to him on 
27th June, 1954, that he would visit the Panchayat Office on Ist July, 1954, for 
verification of the records in his office in connection with the notice already issued. 
to him by the Inspector of Municipal Councils and Local Boards. The inspection 
took place but the appellant was not kept informed of anything that had been 
noted against him. Subsequently on 12th October, 1954, he received an orde: from 
the Inspector of Municipal Councils and Local Boards stating that he had been 
removed from the office of President with effect from goth October, 1954 and a 
notiication was published in the official Gazette setting this out. œ 


The appellant thereupon filed W.P. No. 660 of 1954 to quash the order of the 
Inspector removing him from his office. The main ground upon which a writ 
was prayed for was that sectipn 47 (3) was violated and that contrary to the terms 
of that section and the principles of natural justice he was not given any opportunity 
to know what exactly was the evidence agair.st him which led to the order of removal. 
The learned Judge, however, without going into this question dismissed the writ 
petition on the ground that under section 47 (4) of the Act the Government had. 
power to cancel the present notification and that the existence of this alternative 
remmedy precluded the appellant from seeking the aid of the Court at that stage. 
It is from this order of dismissal that the petitioner has filed the present appeal. 


The first contention urged on behalf of the appellant is that the learned Judge 
was wrong in dismissing the petition on the ground cf the existence of an alternative 
remedy. There can be no doubt that the general rule is that this Court does not 
interfere by the issue of a writ of certiorari 0: grant such extraordinary remedies 
when there is another convenient and adequate legal remedy open to a petitioner.. 
We agree with the learned Judge that normally the position is as held by him. 
But in the present case, there are special facts which have persuaded us to hold that 
the alternative remedy is really illusory. In the affidavit filed in this Court by the 
Inspector of Municipal Councils ard Local Beards, ıt is admitted that action under 
section 47 was taken against the appellant only after pricr consultation with the 
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Government. In paragraph 5 of the affidavit, dated roth November, 1954, the order 
of the Government, dated 5th May, 1954, as a result of which the notice was issued 
to the appellant to show cause why he should not be removed from the office of the 
President is set out. It is clear from the contents of that order thac the entire mate- 
rial, cn the basis of which action was taken against the appellant, was before the 
Government and it was only after satisfying themselves about the propriety of 
the removal that the direction to the Inspector was made. In view of this we are 
satisfied that the petition of the appellaut ought not to be rejected on the ground 
that he should seek his remedy at the hands of Government. Before leaving this 
part of the case, it is only necessary to add that we consider it not proper that the 
Government should be consulted cr they should even express prima facie views, upon 
questions which would ultimately come up before them in a quasi-judicial capacity 
m appeal or revision after action had been taken. 


Learned counsel fi r the appellant s ught to use the cuncents of this paragraph 
2nd the order of the Government recited there for che purpose of raising a contention 
that the order passed on 12th October, 1954, should be taker: to have been passed 
not by the Inspector, as it purports to be, but really by the direction of the Govern- 
ment and that therefore it should be treated as a nullity. For this, reliarce was 
placed on the decision of the Supreme Court in Commissioner of Police, Bombay v. 
Gordhar das Bhanji? for the position that where a statute names ap authority and 
vests it with discretion to pass an order, an order passed byor at the instance of 
another functionary could not be treated as complying with the requiremencs of the 
statute. This argument is not sustainable on the facts of the presert case because 
the order of Government was one which was passed before the appellant was 
notified of the charges and at atime when discussions were proceeding as to 
whether a prima facie case had been made out for calling upon the appellant to 
show cause why he shuld not be removed from office. The participation of the 
Government at this stage does not make the order passed by the Inspector uf 
Municipal Councils and Local Boards after tke explanation of the appellart was 
received, one passed by the Government or at thei directior. 


The next contention urged on behalf of the appellant 1s tnet there is a substantial 
want of compliance witb the terms of section 47 (3) and also that the principles 
of natura] justice have been violated. To appreciate this point, it is aecessary 
to set out a few facts. Long before any charge was formulated the District Panckayat 
Officer at the instance of the Inspector of Municipal Councils and Local Boards 
conducted an enquiry on 11tn January, 1954, at the Panchayat Office. The appel- 
lant also pasticipated in the enquiry in the sense of being present when it was con- 
ducted. The results of this enquiry were embodied in a report by the District 
Panchayat Officer to the Inspector of Municipal Councils and Local Boards. This 
report disclosed a prima facie case against the appellant of various irregularities. 
It was at this stage that a reference was made to tht Government who directed 
the Inspector to proceed to take action under section 47 of the Act for the removal 
ef the appellant. After receiving the communication from the Government in 
May, 1954, the Inspector formulated the charges by the notice, dated 1st June, 
1954, already referred to. Asstated above, the appellant submitted his explanation 
on 8th June, 1954. Subsequent to this date, there was no enquiry except an ex parte 
inspection by the District Panchayat Officer ; and the next thing that the appellant 
heard about this matter was the order for his removal, dated 12th October, 1954. 
It is in these circumstances that the appellant complains of a violation of section 
47 (3) and the principles of natural justice. Under the statute the President has 
to be given an opporiunity for explanation. It pre-supposes that the officer would 
be informed of the gravamen of the charge in respect of each matter and an oppor- 
tunity to explain the matters appearing in the evidencé against him. The section 
also requires that the order of removal should state the reasons which impel the 
Inspector to take such action. In the preamble to the order of removal, dated 12th 
October, 1954, the report from the District Panchayat Officer, dated 6th July, 1954, 
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and the report from the Regional Inspector of Municipal Councils and Local Boards, 
Southern ge, dated ngrd August, 1954, are recited as having been read before 
it was issued. It will be seen that both these are after the explanation offered by 
the appellant and if these two officers conducted any enquiry the result of which 
they reported, that was certainly held behind the back of the appellant. There 
are indications in the order of removal itself that the Inspector has acted upon matters 
elicited at some enquiry or investigation of which the appellant had no notices 
Thus in respect of charge No. VI it is stated : 

“Corrections and substitutions of figures regarding cost of labour, earth-work, ete., resulting ın 

increase in the amount have been reported by the District Panchayat Officer. The corrections have 
not been attested by the President and the members have denied knowledge of the corrections. The 
charge regarding the corrections is proved,” 
The charge in this respect was that there were too many corrections in the 
amount in resolution No. 45 of the Panchayat. It will be seen therefore that there 
must have been some enquiry after the notice to the appellant to show cause but 
behind his back. Similarly in respect of charge No. VII, which was that the Presi- 
dent sold his own bandy to the Panchayat for conservancy purposes in the name 
of one Sri Ratnam Pillai, the order recites that the District Panchayat Officer, 
Nagapattinam, who enquired into the matter has reported that Ramam Pillai 
sold the bandy to the President for Rs. 100 and that the President subsequently 
sold it to the Panchayat for Rs. 150 and the President gct a receipt from Ratnam 
Pillai to cover the transaction with the Panchayat. This paragraph lends itself 
to a similar comment as in regard to the preceeding charge. More than all these, 
in respect of charge No. V the order states : 

“It is reported that on rst July, 1954, the President paid in person to the owner of the site, rent 
for the period from October, 1953, to June, 1954, but did not get the lease deed executed even then.” 
It clearly shows that matters which came up long after the appellant was called on 
to explain have been taken into consideration for the purpose of removing the appel- 
lant. We therefore hold that there has been a substantial failure to comply with 
the terms of section 47 (3). 


Furthermore the appellant held a statutory office and under the terms of 
seciion 21 was entitled to hold it for a term of three years. If he is tc be removed 
from. such office, the terms cf that statute prescribing the procedure for removal 
should be scrupulously followed. If there is any substantial departure from the 
mode cf procedure laid down and injury results to the incumbent, the order is 
liable to be set aside as being not in compliance with the statute. Besides there 
can be no doubt whatsoever that the Inspector of Municipal Councils and Local 
Boards when passing an order for removal under section 47 is functioning as a 
Ta authority. In regard to such bodies it has been laid down by the 

ouse of Lords in Local Government Board v. Arlidget that the decision must be come 
to in the spirit and with the sense of responsibility of a tribunal whose duty it is 
to mete out justice. In Errington v. Minister of Health? a local authority had made a 
clearance order and had submitted it to the Minister of Health for confirmation. 
There was a public enquiry conducted by the Inspector appointed by the Minister 
of Health at which the objectors took part. But after this public enquiry was com- 
pleted and the report submitted, the Minister had a private enquiry made without 
giving the owners of the property an opportunity of arguing contra and acting on 
this evidence the Minister confirmed the clearance order. An application was 
taken out for the issue of writs of certiorari and prohibition and Swift, J., dismissed 
them on the ground that the Minister in confirming the order was acting merely 
in an administrative capacity. ‘The petitioner took the matter on appeal to the 
Court of Appeal and the Court unanimously set aside the judgment of Swift, J. 
Maugham, L.J., stated the law thus : 
“The Solicitor-General does not seek to object to the view that that public enquiry is of the 


nature of a quasi-judicial inquiry in which, although the rules of procedure of a Court of Justice may 
not be followed, the ordinary principles of fair play have to be observed. As I think, the question 
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whether the Minister, after such an inquiry has been held and after a report bas been made, can then 
proceed, I am not dealing with the facts for the moment—to hear ex farts statements from one side 
or the other in the absence of those whose obvious desire it would be to controvert them is precisely 
similar to the question whether, after holding a public local inquiry or after having caused a public 
local enquiry to be held of a quasi-judicial character, the Minister can then hold a private inquiry 
of his own to which one party only is admitted.” 
The learned Lord Justice held that the statute did not authorise such a precedure 
and quashed the order for confirmation. Roche, L.J., put the matter thus: « 
s, . . that the inquiry which was required to be in public, and which, according to the admis- 
sion of the Solicitor-General 1t is conceded should be such as to give effect to the elementary principle 
of hearing both sides, was continued and resumed in private, and when so resumed and continued 
was held with audience to one side alone. That, in my judgment is manifestly a breach of the require- 
ments of paragraph 4 of the First Schedule to the Housing Act, 1930 ”. 


To a similar effect are the observations of Charles, J., in Strafford v. Minister of Health? 
where the question related 10 the validity of the confirmation by a Minister of Health 
of a compulsory purchase order. The learned Judge held that the confirmation. 
order was invalid and should be quashed for the reason as stated in the head-note 
that 


“a mere notice and grounds of objection did not constitute a presentation of the landowner’s 

case, and, as the local authority had had an opportunity of presentmg their case in detail, the 
Minister had acted without hearing both sides.” 
The case arose in an appeal under the Housing Act the appellant objecting to a com- 
pulsory purchase order. He had formulated his grounds of objection and they were 
answered by the Rural District Council which had applied for the order in great 
detail and sent to the Minister. But the answers of the Council were never commu- 
nicated to the appellant. The next thing that he heard in this matter was a notice 
that the order to which he had objected had been confirmed. The learned Judge 
considered the case to fall within the observations of Lord Loreburn, L.C,, in Board 
of Education v. Rice*, and quoted this passage : 

“ They can obtain information m any way they think best, always giving a fair opportunity 
to those who are parties in the controversy for correcting or contradicting any relevant statement 
prejudicial to their views.” 

On the view that the appellant had not had any opportunity of controverting the 
case made out against him, his appeal was allowed. 


We are clearly of the opinion that the appellant here has not had a reasonable 
opportunity of presenting his case and in fact there was no enquiry after the charges 
were formulated. 


Learned counsel for the appellant urged that the appellant had a right to 
copies of the reports of the officers which were being considered as part of the mate- 
rial by the Inspector of Municipal Councils and Local Boards acting under section 
47 (1) and (3), and that the order was vitiated by the non-furnishing of such copies. 
We consider this as an over-statement of ihe appeflant’s rights. While agreeing 
with the contention that the appellant has a right to be informed of what is appearing 
in the evidence against him so that he could have an opportunity of correcting or 
contradicting it, it is quite another thing to say that he should be supplied with a 
copy of the views of the officers who have enquired into the matter. In this connec- 
tion, it is sufficient to refer to the decision of Swift, J., in Denby (William) and Sons, 
Limited v. Minister of Health®, where after referring to the fact that the officer appoint- 
ed by. the Minister to conduct a public enquiry before a clearance order was made, 
was discharging quasi-judicial functions and ihat in the exercise of such functions 
must be bound by the dictates of natural justice, the learned Judge went on to say : 

“ His enquiry must be an inquiry which is fair to all parties interested. He must hear every- 
thing which aay them. desire e a Should Bab heer aa unD without giving a pe 
to the other parties interested to answer that which is said : he should not receive anything from one 


behind the back of the other, and although he is not bound in any sense by the rules of evidence or 
procedure which apply to an ordinary court of law, he must, before making his report, comply with 
at en ee ceeetenenenen une anennenmemenaneneeeneamanmmmmmnnetinmdeaninnsanaeninane nee nanan AAAA: 
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the ordinary dictates of natural justice as to the obtaining and consideration of the matters which go 
to form the opinions or conclusions which he presses in his report.” 


This report was submitted to the Minister and the learned Judge held that there 
was no Obligation upon the Minister to disclose the contents of this report which 
apart from the evidence gathered at the inquiry in which the contending parties 
had taken part, merely contained the views of the officers who submitted such reports, 
following observations of Lord Moulton in Local Government Board v. Arlidget. We. 
consider that these observations also apply to the present case and that there was 
no obligation on the part of the Inspector of Municipal Councils and Local Boards 
to have disclosed the report to the appellant though he was bound to have afforded 
the appellant an opportunity of meeting the points made in the report against him. 


As stated before, we hold that there has been a violation of section 47 (3) of 
the Panchayat Act, 1950 and on the facts of the present case, the appellant’s appli- 
cation for the writ should not be refused on the ground that he had a right of applying 
to the Government for relief. 


The appeal succeeds and a writ will issue quashing the order dated 12th October, 
1954, removing the appellant from the office of the President of Kivalur Panchayat 
Board. The appellant is entitled to his costs here. Advocate’s fee Rs. 100. 


R.M. a Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mkr. Justice Mack AND MR. Justice BASHEER AHMED SAYEED. 
V.P. Madhavan Nambiar .. Appellant* 
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The Chaldean Syrian Bank, Ltd. and another .. Respondents. 


Civil Procedure Code (V of 1908), section 51—Scope and applicability—Proviso—Scope of—Onus of proof 
of abilsty of judgment-debtor to pay—Power of executing to order instalments in suitable cases. 


The liberal provisions of section 51 of the Code of Civil Procedure in favour of judgment-debtors. 
were enacted in Act (XXI of 1936). The Code was amended so as to protect honest debtors of all 
classes from detention in prison and to confine such provisions to debtors proved to be recalcitrant 
or fraudulent. It apphes to all judgment-debtors ony the prosecution is not restricted only to small 
debtors. It is open to a Court to apply a judicial corrective to the extreme lengths to which the onus 
which the Code casts on decree-holders is sought to be taken by adopting the view that it is per- 
fectly open to an executing Court on the materials placed before it, to come to an inference as 
oo the statutory findings required by proviso (a) (2) and (b) of section 51 of the Code of Civil 

rocedure. 

It is no doubt truc that the onus rests on the creditors to prove the debtor’s ability to pay, and. 
mere disbelief of the latter’s statement that he had no means to pay is not sufficient. Where, 
however, there is sufficient material shown to warrant an inference that the judgment-debtor has 
actually been ın possession of substantial assets a few months prior to suit, an inference is perfectly 
justifiable that he has since the institution of the suit dishonestly concealed them, and further more, 
that he has since the date of the glecree means to pay a substantial portion of ıt from assets he is 
concealing from the Court. 


The recognised practice in England in appropriate cases is not to make an order of committal 
to prison on the first application but to order payment by instalments. Under section 51 of the 
Code read with Order 21, rules 39 and 40, although they do not specifically direct an order for instal- 
ments, the Courts in India can adopt the practice ın England. 


The fixation of instalments after an enquiry into the means and the ability of the judgment” 
debtor to pay is, in many cases much fairer to the judgment-debtor. Such a procedure 18 also equit- 
able to the decree-holder who may not be able strictly to discharge the onus resting on him under the 
proviso to section 51 of the Code. A failure to pay the mstalment so fixed may immediately 
justify arrest and commitment to prison. 


Appeal against the Order of the Court of the Subordinate Judge of South 
Malabar at Kozhikode, dated 7ih July, 1952 and made in E.P. No. 234 of 1951 in 
O.S. No. 7 of 1949 on his file. 

M. K. Nambiyar and P. S. Menon for Appellant. 

C. S. Swaminathan for Respondent. 


* Appeal Against Order No. 424 of 1952. and September, 1954- 
l I. L.R. (1915) A.G. 120. . 
16 
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Judgment of the Court was delivered by 

Mack, 7.—This is an appeal by V.P. Madhavan Nambiar, second Judgment- 
debtor in E.P. 234 of 1951, against an order by the Principal Subordinate Judge 
of Kozhikode directing his arrest and commitment to prison, on findings that he 
dishonestly transferred, concealed or removed assets after the institution of the suit 
and furthermore, that he had means to pay at any rate a substantial portion of the 
decretal amount since the date of the decree. ° 


The antecedent history is briefly this. The decree-holder is the Chaldean 
Syrian Bank, Ltd., who gave financial accommodation to a concern called United 
Merchants which commenced in 1948 and did business in timber, banking and so 
on. It fell into difficulties and the managing partner committed suicide in March, 
1949. The appellant who was one of the partners filed an application, Exhibit 
A-1 for over-draft accom:nodaticn to the Chaldean Syrian Bank to the extent of 
Rs. 50,000 on the strength of which the Bank Manager of the local branch gave the 
firm financial accommodation. According to the evidence of the Secretary of 
the Bank, P.W. 1, the head office took exception to this and dismissed the Branch 
Manager from service. The decree under execution by the bank in E.P. 234: f 1951 
was in O.S. 7 of 1949 for the recovery of Rs. 9,000 which with interest had increased 
co Rs. 12,600. The bank filed another suit, shortly afterwards, O.S. 14 of 1949, 
for the recovery of Rs. 36,000 and obtained a decree against the partners. In E.P. 
420 of 1950, in O.S. 14 of 1949, they first sought to arrest three of the partners 
including the appellant. That petition was dismissed by the same learned Subordi- 
nate Judge on 31st June, 1951, as he was satisfied on the material placed before 
him, that none of the respondents had means to pay off the decree debt or even a 
substantial portion of it. Despite the dismissal of that execution petition, the 
bank pressed for the arrest of the appellant in execution of the smaller decree in 
O.S. 7 of 1949 and placed more material before the Court. The learned Subordi- 
nate Judge quite rightly held that the previous order in E.P. 420 of 1951 did not 
operate as res judicata. 


The appellant in an application to the bank, Exhibit A-1 dated 21st February, 
1948, said he belonged to a tarwad owning property worth 24 lakhs to 3 lakhs. 
The value of this tarwad property was not disputed, but it was contended that he 
cannot get a separate share or enforce any partition during his mother’s lifetime. 
But under the Madras Marumakkathayam Act he was entitled to separate mainte- 
nance from the tarwad. The amount, if any, of such separate maintenance, he 
did not disclose. He was admittedly living at Kozhikode, away from his tarwad, 
working as an insurance agent and said that he was earning about Rs. 110 a month 
by way of commission. Then in his own application Exhibit A-1, he gave parti- 
culars of assets valued at Rs. 50,000. They included fixed deposit in the Town Bank 
of Rs. 15,000, Rs. 14,500 in the Town Bank Kuri er chit fund and so on. His 
explanation for the disappearance of the assets in Exhibit A-1 is merely to the effect 
that they were withdrawn by him and invested in the business of United Merchants. 
He was not able, however, to prove by the production of amy voucher, receipt or 
account the fact that he invested these moneys in this business. The learned Sub- 
ordinate Judge appears to have quite rightly rejected this unsatisfactory expla- 
nation. 


The appellant then further admitted that he had his own banking business 
till the end of 1948 and that the annual outturn was about Rs. 25,000 but he said 
that he had never maintained accounts either for this or for a timber business he 
had previously. Finally the appellant admitted that he discharged an overdraft 
account with the Nedungadi Bank upto Rs. 75,000 before March, 1948. The 
learned Judge made a note in the examination of the appellant that his demeanour 
was highly questionable and substantially disbelieved his evidence. In Exhibit 
A-1 he described himself as Managing Partner of the firm of United Merchants 
and said that this was cor-ect, belying his previous assertion that he was only a 
figurehead and that the management was with one Madhavan who, it is said, com- 
mitted sufcide. These were the main circumstances from which the learned Sub- 
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ordinate Judge arrived at his two findings on which he directed the arrest and deten- 
tion of the appellant in prison. 


Mr. Nambiar has strenuously urged that the decree-holder bank has not dis- 
charged the onus placed upon them under section 51, proviso (a) (2), that after the 
institution of the suit the ludgment-debtor has dishonestly transferred, concealed 
or removed any part of his property and under proviso (b) that he has or has had 
since the date of the decree the means to pay the amount of deciee or some subs- 
tantial part thereof and refuses or neglects to do so. It is true that in this case the 
decree-holder has not been able to point precisely to any particular dishonest trans- 
fer or concealment, or to specific money in possession of the judgment debtor out 
of which he could have paid the decretal amount since the date of the decree. If 
Courts were to insist on specific evidence of this description, which amounts to posi- 
tive proof, it would mean that judgment-debtors by skilful concealment of their 
assets and resourceful evasion will defeat decrees against them. 


The liberal provisions of section 51 in favour of the judgment-debtor were 
enacted in Act IX of 1935. As stated in the Objects and Reasons, that Bill was the 
outcome of the recommendations of the Royal Commission of Labour in India 
to the effect that in the case of industrial workers in receipt of less than Rs. 100 a 
month, arrest and imprisonment for debt should be abolished, except where the 
the debtor has been proved to be both able and unwilling to pay. The Bill sought 
to amend the Civil Procedure Code of 1908 so as to protect honest debtors of all 
classes, and not of the industrial worker class only, from detention in civil prison 
and to confine such provision to debtors proved to be recalcitrant or fraudulent. 
The Act therefore applied to all judgment-debtors ; nor was the protection res- 
tricted only to small debtors. If the extreme view urged by Mr. Nambiar is to be 
accepted that before a judgment-debtor can be committed to prison a decree-holder 
is bound to establish by strict evidence and proof that there has been a dishonest 
transfer by a registered document, or a concealment of assets in some other manner, 
or that the judgment-debtor had in his actual possession in his own house a sum of 
money out of which he could have paid or discharged a substantial portion of the 
decree, a premium would be put on evasion by judgment-debtors, rendering decrees 
obtained at great cost and expense nullified, and the pendulum will so swing in a 
direction in favour of judgment-debtors that legislation for the protection of decree- 
holders may have to be introduced. 


In my view it is perfectly open to a Court to apply a judicial corrective to the 
extreme lengths to which the onus which Act IX of 1935 casts on decree-holders 
is sought to be taken by adopting the view that it is perfectly open to an executing 
Court on all the material placed before it to come to an inference as regards the 
statutory findings required by proviso (a) (2) and (6) of section 51, Civil Procedure 
Code. It is no doubt true that the onus rests on the creditor to provethe debtor’s 
ability to pay, and mere disbelief of the latter’s statement that he had no means to 
pay is not sufficient. Where, however, there is sufficient material shown to warrant 
an inference, as in the present case, that the judgment-debtor has actually been 
in the possession of substantial assets a few months prior to suit, an inference Is 
perfectly justifiable that he has since the institution of the suit dishonestly concealed 
them, and furthermore, that he has since the date of the decree means to pay a 
substantial portion of it from assets he is concealing from the Court. This is a 
case in which the appellant appears to be the only partner in this business venture 
‘which failed, who appears to be in a position to pay something towards this decree. 
We can find no real grounds for setting aside the findings of the learned Subordinate 
fudge on the material placed before him. 


The recognised practice in England in appropriate cases, as laid down in Bare- 
foot v. Clark, and In re, a udgment-debitor* is not to make an orde 
sommmittal to prison on the first application but to order payment by instalm 





1, L.R. (1949) 2 K.B. 97. 2. (1935) T.L.R. 524. : 
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I can see no impediment in this practice being adopted in suitable cases. 
under section 51 of the Civil Procedure Code read with Order 21, rules 39 and 40, 
although they do not specifically direct an order for instalments first. The fixa- 
tion of instalments after an enquiry into the means and the ability of the judgment~ 
debtor to pay in many cases is much fairer to the judgment-debtor who, whilst 
not being in a position to discharge the decree in full, can ceriainly pay something 
towards its discharge. The fixation of instalments helps to bridge the wide fulf 
between the dismissal of an execution petition for arrest on a decree-holder failin 
strictly to discharge the onus resting on him under the proviso to section 51, an 
the commitment to prison of a judgment-debtor who while in a position to pay some- 
thing simply, cannot discharge the decree in full as he has no immediate means to do 
it. After the instalments have been fixed by the Court, then a failure to comply 
with the Court order would immediatly justify arrest and commitment to prison. 
In our view this procedure would be perfectly admissible under porviso (b) to 
section 51. It is equitable both to decree-holder and judgment-debtor and only 
sends to prison a judgment-debtor who refuses or neglects to pay towards the decree 
something which the Court has found after hearing him to be within his means to 
pay. 

We do not however think this a suitable case in which this equitable procedure 
can or should be adopted and confirming the findings of the learned Sub-Judge 
dismiss the appeal with costs. 


R.M. c Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Mack. 
Pavoorayil Mamu alias Muhammad .. Petitioner” 


v. 
Kunhimon alias Muhammad and others .. Respondents. 


Practice—Advocate reporting no tmstructions—If terminaies vakalat—Suit dismissed on counsel reporting 
no instructions—Subsequent application to restore the suit to file—Fresh vakalat—Necessity—Defect if could be 
cured by filing the fresh vakalat subsequently. 

Civil Procedure Code (V of 1908), Order 3, rule 4—Scope. 


A vakalat filed by an Advocate for the plaintiff in a suit terminates in law when he reports no 
instructions. Strictly and technically a fresh vakalat should be filed when a restoration application. 
is filed. But if a fresh vakalat is later filed before final orders are passed on the petition, the defect 
in the presentation of the petition is curable, and the original presentation of the petition is not 
improper or illgeal, and the jurisdiction of the Court to deal with the petition is not ousted. 


Order 3, rule 4, Civil Procedure Code, is primarily intended to protect clients from anybody 
other than Advocates authorised by them appearing, acting and making representations on their 
behalf and it is not intended to penalise clients who had in fact instructed an Advocate at one stage 
of the litigation, and immediately ratified his authority afte? he reported no instructions when his 
failure to file a fresh vakalat was brought to notice. 


Ananga Bhima Deo v. Mohana Deo, (1936) 71 M.L.J. 604 : I.L.R. (1937) Mad. 320, referred. 

Machiredd: Narappa v. Subberayudu, (1950) 2 M.L.J. 256, followed. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the decree of the Court of the Subordinate Judge of Ottapalam, 


dated 28th August, 1952 and passed in C.M.A. No. 18 of 1951 (I.A. 399 of 1951, 
in O.S. No. 677 of 1949, District Munsiff’s Court, Ponnani). 


N. Sundara Aiyar and V. R. Venkatakrishnan for Petitioner. 
K. P. Ramakrishna Aiyar for Respondents. 


The Court delivered the following * 


JUDGMENT :—The petitioner is the fifth defendant in an ancient suit, O.S. No. 
677 of 1949 which was dismissed for default on 2nd February, 1951. The advocate 
for the two plaintiffs who had filed a vakalat on their behalf moved for an adjourn- 





* O.R.P. No, 2060 of 1952. 1st March, 1955- 
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ment of the suit that day and on it being refused reported no instructions. The 
advocate then filed on 7th February, 1951, I.A. No. 399 of 1951 to restore the suit 
to file, supported by an affidavit from an alleged agent of the plaintiffs who, the 
advocates agreed, were in Malaya. Objection was taken in the counter to this 
application that it was invalidly presented, as the advocate did not file a fresh . 
vakalat, as he was indeed legally and technically bound to do his engagcment 
having been terminated by his reporting no instructions. The advocate filed a 
fresh vakalat on 1oth March, 1951. Tbe District Munsif dismissed I.A. No. 399 of 
of 1951 on 11th July, 1951, holding that it was not validly presented within the 30 
days prescribed without a fresh vakalat by the advocate. In appeal, C.M.A. No. 
18 of 1951, the Subordinate Judge set this order aside and remanded I.A. No. 399 
of 1951 for disposal on its merits. 


Mr. Sundara Aiyar would support the order of the District Munsif by a Bench 
decision Ananga Bhima Deo v. Mohana Deot, which held that an execution petition 
presented by a pleader without any vakalat at all being filed either at the time of 
presentation or at any later stage and on which nothing had really been done was 
not a validly presented execution petition which would serve as a step in aid of 
execution. In Machireddi Narappa v. Subbarayudu*, Krishnaswami Nayudu, J., took 
the view that although an advocate files an execution petition without filing a vaka- 
lat as a result of a bona fide mistake and the vakalat is later filed before final orders 
are passed on the execution petition, the presentation of the execution petition was 
not incurable, improper or illegal and that the jurisdiction of the Court to deal 
with the execution petition was not ousted. With respect I am in complete agree- 
ment with this view. In the present casc the advocate did file a vakalat from the 
plaintiffs in the suit but it was terminated in law when he reported no instructions. 
Strictly and technically he should have filed a fresh vakalat alone with his restora- 
tion application. Order 3, rule 4, Civil Procedure Code, is primarily intended to 
protect clients from anybody other than advocatcs authorised by them appearing, 
acting and making representations on their behalf and it certainly was not intended 
to penalize clients who had in fact instructed an advocate at one stage of the litigation, 
and immediately ratified his authority after he reported to instructions when his 
failure to file a fresh vakalat was brougnt to notice. The advocate is really more 
to blame than the cheni for filing his restoration application without writing to his 
clients and obtaining from them a fresh vakalat. I see ne rcason for any inter- 
ference in revision with the order passed by the learned Subordinate Judge, which 
is sought to be set aside on what appears to me a very technical ground. 

It is regrettable that this suit, O.S. No. 677 of 1949, has been stayed for nearly 
three years pending the disposal of this revision petition. I.A. No. 399 of 1951 
will now be given as expeditioug a disposal as possible by the District Munsif. 

The petition is dismissed with costs. ‘ 

R.M. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BASHEER AHMED SAYEED. 
The Home Insurance Company, Ltd., New York, a company carry- 


ing on business in India and sued by its Agent, Messrs. 
Volkart Brothers, Madras and another .. Appellants* 


D. 
Ramnath & Company, a firm duly registered under the Indian 
Partnership Act carrying on business at No. 199, Armenian 
Street, Madras and suing by one of its partners P. R. Viswa- 
natham .. Respondents. 
Carrisrs—Carriage by sea—Clause in the Bill of Lading ‘ carried on deck at shipper’s risk’——If and when 
would relwoe the carrier from hability in case of total loss or non-deliwery of entire goods. 
A chause in a Bill of Lading ‘ carried on deck at shipper’s risk’ does not imply that in cases of 
total loss or non-delivery of the entire goods, there is a total exemption from liability of the carriers. 
1. (1936) 71 M.L.J. 604: LL.R. (1937) Mad. 320. 2. (1950) 2 M.L.J. 256. 
* ¢.C.C. Appeal No. 88 of 1952. roth December, 1954. 
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It only means such loss and such damage that might arise consequent upon the goods being put 
on the deck, which will have to be proved by the shipping company. The loss must be related to 
the een carried on deck. The clause will not be of any avail to the carrier in cases where the 
goods are totally lost and never delivered. . 


B. I. S. N. Co. v. Sokkalal Ram Sait, (1952) 2 M.L. J. 270, distinguished. 


Appeals against the Decree of the City Civil Court at Madras dated grd January, 
1952 and passed in O.S. No. 656 of 1950. 

Ramakrishna Sastry for Messrs. King @& Partridge for Appellant. 

A. R. Krishnaswami for Respondent. 


The Court delivered the following 


JupcMent :—These are two appeals preferred by the first and second defen- 
dants against the judgment and decree of the learned Second Additional City Civil 
Judge in O.S. No. 656 of 1950. ‘The Home Insurance Co., Ltd., represented by its 
agents Messrs. Volkart Brothers happen to be the appellant in C.C.C.A. No. 88 
of 1952 and the Indian Steamship Co., Ltd., Calcutta, happen to be the appellant 
in C.C.C.A. No. 89 of 1952. 


The plaintiff company, who is the respondent brought a suit against the two 
appellants for directing them or either of them to pay a sum of Rs. 2,000 being 
the value of the goods with interest at 6 per cent. per annum and for costs. The 
plaintiff is a registered firm, carrying on business at Madras. The first defendant 
in the suit is the Steamship Company and the second defendant is the Insurance 
Company, having their agents at Madras. In May 1949 the plaintiff had purchased 
from Messrs. N. Jivanlal & Co., Ltd., Bombay, four drums of English sodium 
sulphide weighing 20 cwts. at Rs. 31 per cwt. and five drums of sodium hydro- 
sulphite weighing 1175 lbs. at Re. 1 per lb. Under instructions from the plaintiff, 
the said Jivanlal & Co., Ltd., shipped the goods to Madras through the first defen- 
dant company per its ship “S.S. Indian Shipper”. Under similar instructions 
from the plaintiff, the said Jivanlal & Co., had also insured the goods with the second 
defendant company. The plaintiff honoured the draft sent by the vendors through 
the Indo Commercial Bank, Madras, for a sum of Rs. 1,945-15-9, and obtained 
delivery of the document of title from the said bank. 


The ship “ Indian Shipper’? arrived at the Madras Port on 28th May, 1949. 
But when Sri Rama Vilas Service, Ltd., went to clear the goods under instructions 
from the plaintiff, the goods had not been landed at the port. The first defendant 
was informed of this fact. Though the first defendant by his letter dated 8th July, 
1949, informed the plaintiff that a special search would be made at Colombo and 
at Calcutta to ascertain whether the goods were overlanded at any one of those 
ports, nothing tangible resulted therefrom. As the goods covered by the bill of 
lading were not delivered, the plaintiff preferred a claim with the first defendant 
for a sum of Rs. 2,000. After considerable correspondence, the first defendant 
company on 26th Ociober, 1949, repudiated its liability under the bill of lading, 
on the ground that the bill of lading contained a condition that the goods were 
“shipped on deck at shipper’s risk.” The first defendant would appear to have 
also suggested to the plaintiff to prefer the claim against the Insurance Company 
the second defendant. The second defendant company also repudiated its liability 
on 12th December, 1949, on the ground that the policy was issued on F.P.A. terms 
and that the second defendant was not liable to make good the value of the goods 
lost or any portion thereof. The plaintiff averred that neither the first defendant 
nor the second defendant could avoid liability to make good the loss of the goeds 
covered by the said bill of lading or by the policy of insurance on any of the grounds 
stated by them in the course of their correspondence. Therefore, the plaintiff 
brought the suit for the reliefs contained in paragraph 20 of the plaint. 


In its written statement, the first defendant company contended that the goods 
were carried with the consent of the plaintiff and at his risk on the “ S.S. Indian 
Shipper? with an endorsement on the bill of lading that the goods were shipped 
on deck at shipper’s risk and that since notice of the loss of goods not having been 
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as per clause 10 of the bill of lading, they were not liable for the non-delivery of 
the goods or any loss arising therefrom. The second defendant company in a long 
statement pleaded that the carriers, viz., the first defendant company was under 
no liability to the plaintiff and therefore, the second defendant also had no liability 
td discharge in respect of the loss or non-delivery of the goods. The second defen- 
dant company denied that it was bound to indemnify the plaintiff to any extent. 
It also contended that the plaintiff’s interpretation of Clause 8 of the Insurance 
policy was not correct and that that clause did not cover the loss suffered by the 
plaintiff. 

The learned City Civil Judge framed only two issues, the first of which was 
whether the first defendant was not liable for the suit claim, for all or any of the 
reasons set forth in paragraphs 6 and 8 of the written statement, and secondly ' 
whether the second defendant was not liable to indemnify the plaintiff to any extent 
whatsoever. On both these issues the learned City Civil Judge found that the first 
defendant was liable to the extent of the bill paid by the plaintiff, vtz., Rs. 1,945-15-9 
with interest at 6 per cent. per annum on the same from the date of the suit and on 
the second issue, he found that the second defendant was liable to indemnify the 
plaintiff only to that extent as per the terms of the insurance policy. In the result, 
a decree was passed in favour of the plaintiff against both the defendants, disallowing 
a small amount in excess of the actual sum paid by the plaintiff company to its 
vendors in Bombay. Both the defendants have preferred these appeals, aggrieved 
by the judgment of the learned City Civil Judge. 


Mr. Ramakrishna Sastri appearing on behalf of Messrs. King & Partridge, 
for the appellants in both the appeals, has very vigorously contended that since 
the goods were carried on deck with the consent of the plaintiff and subject to the 
condition that they were so shipped on deck at the shipper’s risk, neither of the 
appellants could be made liable for the loss or non-delivery of the goods, or for any 
damage suffered by the plaintiff. Before the poinc in issue could be discussed, it is 
necessary to state at this stage that there is no dispute with regard to the nine drums 
having been put on board the $. S. Indian Shipper. The bill of lading is suff- 
cient evidence to establish the fact that the goods were actually put on board and 
were received by the Master of the ship. It is also beyond dispute that the goods 
never landed at the Madras Port. Neither the shipping company nor the insurance 
company have been able to trace the goods, nor are they in a position to 
explain as to how the total loss of the goods had occurred. It is indeed strange 
that this should be so. Under section 151 of the Indian Contract Act, in all cases. 
of bailment, the bailee is bound to take as much care of the goods bailed to him 
as a man of ordinary prudence would, under similar circumstances, take of his 
own. goods of the same bulk, quality and value as the goods bailed. It is not shown 
by any evidence in this case that the first defendant company took all the care 
and caution that was reasonably expected of a man of ordinary prudence in res- 
pect of similar goods. The goods were 9 drums, and if they were put on the deck, 
certainly the shipping company as bailee should be in a position to state what 
steps it took in order to prevent the disappearance of the goods in any manner 
whatsoever. But far from doing so, it is curious that the shipping company is 
not even in a position to say how exactly the goods were lost, what happened to 
them and at what stage. In such circumstances, it cannot be said that the shipping 
company has discharged its duty under section 151 of the Indian Contract Act, 
and if the goods have disappeared when they were in the custody of the shipping 
company, without the shipping company being able to account for the loss in any 
satisfactory manner which would absolve them from liability, it stands to reason 
that the shipping company must be made responsible for the loss of the goods to. 
the consignor, the plaintiff company. 


The learned counsel for the appellant shipping company, however, contends 
that his client the Indian Steamship Co., Ltd., is completely absowed from 
liability by reason of the saving clause, viz., that the goods were shipped on deck 
at the risk of the shipper. His point is that the carrier can contract himself out 
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of liability with the consignor and that when there is such a contract, the carrier 
will be protected against all loss by operation of a clause like ‘shipped on deck at 
the shipper’s risk’. There could certainly be no doubt that any carrier can contract 
himself out of his liability by entering into specific terms and conditions with the 
- shipper of the goods. But in such a case, it will depend upon what exactly ig the 
significance and the scope of the contract which has been entered into between 
the shipping company and the shipper of the goods. The learned counsel contends 
that a clause of ihe kind in question will absolve the shipping company even against 
total loss of the goods. He relies upon a decision in Lewis v. The Great Western 
Railway Company?. In that case, the plaintiff, under a contract m whiting signed 
by his agent, delivered to the defendants certain cheeses to be carried from London 
to Shrewsbury at owner’s risk through the Great Western Railway. As the plaintiff 
knew, the defendants had two rates of carriage, a higher rate, when they took the 
ordinary liability of the carriers, and a lower, when they were relieved of all liability, 
except that arising from the wilful misconduct of their servants. In using the words 
“owner’s risk” the plaintiff intended that the cheeses should be carried at the lower 
rate, and subject to the conditions restricting the defendant’s liability. The defen- 
dants’ servants packed the cheeses in such a manner that during their transit upon 
the defendant’s railway they were damaged, but the defendants’ servants did nci 
know that damage would result from the mode in which the cheeses were packed. 
The Court of Appeal held that the defendants carried at alternative rates, the condi- 
tion excepting them from liability when carrying ai the lower rate was just and 
reasonable and that the injury to the cheeses had not arisen from the wilful mis- 
conduct of their servants. But in the present case, there is no evidence that the 
plaintiff had knowledge of any lower and higher raic, nor is there any evidence 
‘to show that there existed such lower and higher rates for carrying the goods from 
Bombay to Madras. In the absence of such evidence, it cannot be inferred by 
any means that the plaintiff when shipping the goods had the option in the matter 
of the choice of the place where the goods were to be lodged in the ship or in the 
matter of restricting the liability of the defendant shipping company in case of any 
loss or damage io the goods. Nor is there any evidence to show that he chose 
the lower rates as against the higher rates which would naturally involve greater 
cor lesser risk to the goods, dependent upon the variation of ihe rates. Therefore, 
the facts of this case being quite different from those that obtained in the decision 
under reference, it is difficult to say how that decision would apply to the present 
case. Further, in that case the goods were damaged and it was not a case of total 
‘loss cf the goods which remained unexplained. I am, therefore, of the view that 
the decision relied upon jy the learned ccunsel is not of any assistance to him. 


Learned counsel next invited my attention to a decision of a Bench of this Court 
in B.IS.N. Co. v. Sokkalal Ram Sait*. In that case there was a comprehensive 
clause which had excepted the carrier from liability under any circumstances 
whatsoever. ‘The Court interpreting the scope and operation of such a comprehen- 
sive clause, came to the conclusion that the English Common Law applied and 
sections 151 and 152 of the Indian Contract Act could not affect the liability of the 
‘common carrier, in the view that the liability of a common carrier for the loss, 
injury or delay, in respect of the goods carried, might be varied by a contract and 
that the contract before them was not opposed to public policy and that section 23 of 
the Indian Contract Act did notapply. The Bench was of the opinion that the Bill 
of lading relieved the shipowner from any liability with regard to showing how the 
-loss had occurred. The case law on the subject has been elaborately discussed in 
that decision and it is unnecessary for me to traverse the entire field. So far as the 
facts in the present case before me are concerned, it cannot be said that the special 
contract between the shipping company and the plaintiff is of such a comprehensive 
mature as to absolve the shipping company from all liability and so as to exclude 
-sections 151 and 152 of the Indian Contract Act from coming into operation. Fur- 
ther, it hàs to be noted that in that case there was only short delivery of 44 bags 
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out of 1532 bags shipped at Vizag to reach Madras harbour. It was nota case of 
total loss of the goods shipped. Once again, I have to observe that the facts in 
ihe present case not being on all fours with the facts in the decision relied upcn 
by the learned counsel for the appellant, I am unable to see how that decision will 
be of any assistance to the appellant. . 


The learned counsel for the respondent has, however, invited my attention 
to a decision in Mitchell and others v. The Lanchashire and Yorkshire Railway Company}. 
I have read through the decision and I do not think that that decision is of any 
assistance in deciding these appeals. The point that arose in that case was only 
with reference to the notice given by the carrier, after he had carried the goods 
to destination and warehoused them, asking the owners to take delivery of the goods, 
and the goods became damaged in the meanwhile. The facts of that case do not 
come anywhere near the facts in the present case. In the present case the clause 
“shipped on deck at owner’s risk’ does not contain any affirmative words to show 
that the shipping company was exempted from liability in any case and even in the 
case of total loss of the goods. ‘The question is whether it was the right of the carrier 
merely to receive the freight for carrying the goods and there was no obligation on 
the carrier to answer to the owner of the goods as to what exactly happened to the 
goods, which he was bound to deliver. The clause in the bill of lading limiting 
the liability of the carrier does not, in my opinion, appear to exclude the plaintiff’s 
claim, if there cccurred a total loss of the goods. A reasonable interpretation has 
to be given to the saving clause as also the limits of liability clause found in the 
bill of lading, in the absence of any provision that the shipping company should 
not be liable, if the goods shipped on deck are lost in their entirety. The meaning 
of the saving clause could only be that the shipping company could not be made 
liable for any loss or damage caused to the goods by reason of the fact of the goods 
being on the deck instead of any other place. Ifthe shipping company were able to 
prove that the loss or damage to the goods arose by reason of the fact that they 
were put on the deck, then certainly to that extent the shipping company will not 
be liable. But in this case, there is no such proof that the total loss of the goods occur- 
red by reason of their being put on deck or that such loss occurred after every care 
and caution having been taken by the carriers as men of prudence. Such being the 
case, it is difficult to say that the shipping company was entitled merely to receive 
the freight and not to account for the goods or account for the manner in which 
the loss occurred. Ifsuch were the law, then in every case where goods are shipped 
on deck, the company could easily plead that a total loss had occurred and by 
reason of a saving clause that the goods are shipped on deck at the risk of the owner, 
could seek to absolve itself from any liability whatsoever. If such a position were 
sound, then it will give rise to any amount of abuse of the contractual relationship 
between the parties, and there Will be no end to the fraud that might be committed 
by carriers of goods and bailees, if the clause of the kind in question were to be inter- 
preted as giving absolute immunity to carriers from any liability even in the case 
of total loss of the goods. In my view, the clause in question does not imply that 
in cases of total loss or non-delivery of the entire goods, there is a total exemption 
from liability of the carriers. The term ‘shipper’s risk’ should only mean such 
loss and such damage that might arise consequent upon the goods being put on 
the deck which of course will have to be proved by the shipping company. The 
loss must be related to the goods being shipped on the deck. Therefore, in my view, 
the first defendant must be held liable to the plaintiff for the value of the goods as 
decreed by the lower Court. The clause that the goods are shipped on deck at 
the owner’s risk will not be of any avail to the first defendant, in a case where the 
goods are totally lost and never delivered. 


In the case of the insurance company, the second defendant, the learned counsel 
for the appellants contended that the plaintiff cannot succeed, unless and until 
the loss of the goods was proved to have been due to a peril of the sea and the burden 
of proving that the loss was due to-such a peril was entirely on the plaintiff. - He 
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further contended that so long as the burden is not discharged, the insurance come- 
pany cannot be made liable. The learned counsel also referred to the extent of 
liability of the insurance company under the clause “warranted free from particular 
average”. He has invited my attention to certain passages in “The Law of Insurance 
in British India” by N. Barwell, 1940 edition, at pages 103, 118 and 167. I do not 
think that the points commented upon in these passages do arise in this case because 
what is claimed by the plaintiff is merely the price of the goods and nothing more. 
Particular average meaning partial loss does not seem to have any relevance in 
the present case. Learned counsel for the appellant also invited my attention 
to Halsbury’s Laws of England ‘Volume XVIII at pages 186 and 322. He attempted 
to put a very restricted scope on the terms of the policy that all other perils, losses 
and misfortunes would not imply any loss on board the ship, unless it be of the 
particular type referred to in the clause in the insurance policy Exhibit A. 23. The 
fact remained that in this case the gouds were put on board the ship and they were 
carried through the sea, but they did not arrive at the port of destination. ‘The 
term ‘misfortunes’ after having mentioned all the other perils of the sea, is found. 
in the relevant clause in the insurance policy. It is difficult to say how the loss 
of the total goods on board the ship, when once it is proved that they were put 
on board, could be excluded from the scope and meaning of the word ‘misfortunes’. 
The learned counsel for the appellant stated that according to the ejusdem generis 
rule, the misfortunes should be of the same class, category and character as those 
falling within the category ‘perils of the sea’. But I do not think that such a 
rule will apply in the present case, when almost all the kinds of perils of the sea 
have been exhaustively given in the list and when in addition to that, the word 
‘misfortune’ is also included: The insurance company, in my opinion, seeks merely 
to take shelter under the shipping company to avoid its liability for the loss of the 
goods insured with them. On a proper and reasonable interpretation of the clause 
contained in the insurance policy, the insurance company cannot escape liability 
for a total loss of the kind that has arisen in the present case, which loss must be 
put down to lie within the scope of the terms ‘losses and misfortunes’. Merchants 
insure the goods with the company to cover any risk in their being safely landed. 
at the port of destination and if the goods are not so landed, when once they were 
put on board, and if the loss of the goods has arisen, then certainly it is a loss and 
misfortune which is covered by the terms of the insurance policy. In my opinion, 
the insurance company cannot, therefore, be exonerated from its liability to 
honour its obligation to the insured. I am, therefore, of the opinion that on the 
facts of this case and in view of the terminology used, the insurance company as 
well as the shipping company will both be liable to the plaintiff. 

In the result, the decree and judgment of the learned City Civil Judge is quite 
justified and proper and the same is hereby confirmed. Both the appeals are 
dismissed with costs. 

R.M. a Appeals dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. P.V. RajAMANNAR, Chief Justice AND Mr. Justice RAJAGOPALA. 
IYENGAR. 
S. Gopala Reddi ; .. Appellant*. 
J. 
Regional Transport Authority, North Arcot, by its Secretary, the 
Regional ‚Transport Officer, Vellore and others :. Respondents. 
Motor Vehicles Act (IV of 1939), section 64 (a)—-Renewal of permit to one and dismissal of application: 
for permit of another applicant—Appealabiltly of order. 
Where there are more than one applicant for a permit for a particular route, the grant of a permit 
to one would automatically mean the refusal of a permit to the other. An ap against 2 com- 


osite order granting renewal of permit to one and dismissing the application for permit to the appel- 
fant is perfectly competent as an appeal against the order refusing to grant a permit. The fact that 
ee eg TARTAR a a naana eno, 
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such an appeal involved an attack on the order granting a renewal of a permit to another would not 
prevent the appeal beg what it, was, namely, an-appeal against the refusal to grant a permit to the 
appellant. F 

Appeal under Clause 15 of the Letters Patent against the Judgment and Order 
of the Honourable Mr. Justice Govinda Menon, dated 14th December, 1953 and | 
made in the exercise of the Special Original Jurisdiction of the High Court in W.P. 
No. 981 of 1953 presented to the High Court for the issue of. a writ of certiorari 
or any other appropriate writ or order or direction in the nature of a writ calli 
for the records of the ist Respondent in R.C. No. 16170/B3/52, dated 2nd March, 
1953, of the and respondent in R. No. 19638/A2/53, dated 24th June, 1953 and of 


the 3rd Respondent in G.O.R. No. 3706-Home, dated 20th October, 1953 and to. 
quash the said orders. 


N. G. Krishna Atyanger for Appellant. 


The Special Government Pleader ,(V. V. Raghavan) and T. Chengalvarayan 
for Respondent. | 


4 


The Judgment of the Court was delivered by 

Rajamannar, C.7.—TVhis appeal against the order of Govinda Menon, J., dis- 
missing an application by the appellant for the issue of a writ of certiorari to quash 
the order of the Government, dated goth October, 1953, arises out of the following 
facts. The 4th respondent herein - who had already a stage carriage permit on 
the route, Tiruvannamalai to Dharmapuri, applied for the renewal of his permit: 
When his application was published, the present appellant applied for the grant 
of a permit to him on the same route. Both the applications, z.e., the application 
of the 4th respondent for renewal and the appellants’ application for the issue of 
a permit, were heard together, and quite rightly, by the Regional Transport Autho- 
rity, because these two were rival applicants for a permit on the same route. The 
Regional Transport Authority passed the following order on both the applications : 

“ Renewed after hearing the objection and representation. Individual cases of infringement 
will be dealt as and when they arise.’ 
The latter part of the order refers to the objection of the appellant to renewal to 
the 4th respondent of the permit on the ground that he (4th respondent) was 
guilty of infringement of the conditions of the permit. Against this order, which in 
effect was a combined order disposing of both the applications of the appellant 
and the 4th respondent, the appellant filed an appeal to the Central Road Traffic 
Board. The 4th respondent raised ari objection as to the maintainability of the 
appeal on the ground that there was no right of appeal against an order granting 
renewal ofa permit. The appellant, on the other hand, maintained that the appeal 
was competent because his appeal must be deemed to be an appeal against the order 
of the Regional Transport Authority refusing his application for a permit, and he 
had aright of appeal against such an order under Section 64-A of the Motor Vechicles. 
Act. The Central Road Traffic Board, however, by a process of involved reasoning, 
came to the conclusion that the ap was not maintainable, ‘and dismissed it. 
The appellant thereupon approached the Government for interference under sec- 
tion 64-A but the Government declined to interfere. The appellant then filed an 
application to this Court under Article 226 of the Constitution for issue of a writ. 
of certiorari to quash the said order of the -Government. Govinda Menon, J., 
dismissed the application, observing that the transport authorities cannot be said 
to have acted in excess of jurisdiction or failed tq exercise a jurisdiction vested in - 
them by law. This appeal is against that order of Govinda Menon, Ji - °° 


With respect to the learned Judge; we must hold that there has‘been a 
clear failure on the part of the Central Road Traffic Board to exercise a jurisdiction 
vested in them, viz., of entertaining and disposing of.the appeal preferred by the 
appellant to them. The Government, in so far as they confirmed the order of the 
Central Road ‘Traffic Board holding: that the ‘appellants appeal was not compe- 
tent, must also be deemed to have committed’ an-etror which related’ to jurisdiction, 
The appeal by the appellant Was against what we have referred to above as a 
combined order which disposed of simultaneously the ‘application by the 4th res- 


+ 


132 THE .MADRAS LAW JOURNAL REPORTS. - [1955 
ondent for a renewal of the permit in his favour and the application by the appel- 
t for the grant of a permit. The applications were in effect applications for the 
grant of a permit, and on that route, only one permit could be granted. The grant 
of a permit to one, would automatically mean the refusal of a permit to the other. 
The appeal was, in.our opinion, perfectly competent as an appeal against the 
‘order of the Regional Transport Authority, refusing to grant a permit. The faet 
that such an appeal involved an attack on the order granting a renewal of a permit 
to the 4th respondent would not prevent the appeal being what it was, nz., an 
appeal against the refusal to grant a permit to’ the appellant. -The Central Road 
“Traffic Board erred in presuming that it was not open to them in the appeal to 
consider the merits of the order granting renewal of the 4th respondent’s permit. 
Indeed, the first question which had to be determined in the appeal filed by the 
appellant would be the propriety of the action of the Regional Transport Authority 
in granting renewal to the 4th respondent. The filing of the appeal by the appel- 
lant set at large the order of the Regional Transport Authority granting the renewal. 
We, therefore, hold that the Central Road Traffic Board wrongly rejected 
the appeal as incompetent. They thus refused to exercise a jurisdiction which they 
undoubtedly had. We, therefore, quash the order of the Central Road ‘Traffic 
Board and the order of the Government and direct the Central Road Traffic Board 
to restore the appeal to file and dispose of it in accordance with law. The appel- 
lant will be entitled to his costs.of this appeal from the 4th respondent. Advocate’s 
fee Rs. 100. 
K.S. | — ` Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GOVINDA MENON. 


Minor Pechi and another .. Appellants* 
- V. 
Perumal Thevar and others -. Respondents. — 


Usufructuary mortgage—Duty of mortgagor to pay the Government revenue—When arises— Purchase by the 
mortgages in a revenue sale of the mortgaged property—-When valid. 


Generally when a revenue sale of properties is effected as a result of the mortgagees’ default in 
spaying the revenue even though there is no default on the part of the mortgagor, still the mortgagor’s 
title in the property ceases to exist and the purchase: obtains rights of such a purchase. But if the 
sale has been brought about as a result of any default on the part of the mortgagee and he himself 
buys te peona y in the revenue sale then the maxim that a man cannot take advantage of his own 


wrong apply. . 
In the case of an usufructuary mortgage where between the parties, mortgagor and the mort- 
-gagec, there is an agreement that the mort need pay the Government revenue only on the mort- 


gaged properties, merely because as between the mo or and the Government all the lands included 
in a patta are liable for the entire sum due thereunder and the lands (including the usufructuarily 
mo lands) are brought to sale for failure by the mortgagor to pay the revenue due on other 
properties, not mortgaged but comprised in the same patta, the mortgagee is not under any obligation 
to pay the Government revenue, and a purchase by him of the mortgaged property in such a revenue 
sale valid and the morigagor’s title is extinguished. : 

Gunnam Dorayya v. Vadappalli Aypama Charyulu, (1914) 27 M.L.J. 295, Secretary of State for India in 
Counal v. Pisipats Sankarayya, (1910) 20 M.L.J. Pas: LLR. 94 d. 498, Panchanatha Iyer v. 
Swaminatha Iyer, 1930 M.W.N. 993 and Kalappa v. Shivayya, (1895) I.L.R. 20 Bom. 492, referred. 

Appeal against the Decree of the Court of the Subordinate Judge of Mathurai 
in Appeal Suit No. 35 of 1949, preferred against the Decree of the Court of the 


District Munsif of Thirumangalam in Original Suit No. 263 of 1947. 
T. S. Vaidyanatha Atyar for Appellants. 
.K. Desikachari for Respondents. a 
The Court delivered the following 


Juvoment ~The plaintiffs are the legal representatives of one Mayandi 
‘Thevan, who executed a usufructuary mortgage, Exhibit A-1, dated 4th May, 1917, 
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in favour of one Viruma Thevan for Rs. 166. The mortgage document ‘recited 
that the mortgagee should cultivate the land, and pay the interest on the mortgage 
money out of the usufruct as well as the Government revenue charged on the pro- 
perty in question. It has to be mentioned that this Mayandi Thevan is a pattadar 
in the village in which he held other lands separately assessed to Government revenue. 
But there was a consolidated patta, which mentioned the revenue charged on each 
item of land with a total aggregate amount mentioned therein. In this patta 
there is a clear and specific mention of the reventie due on each of the items. On 
account of a default of Mayandi Thevan in payment of Government revenue due 
on other lands included in the same patta—Viruma Thevan having duly paid the 
Government revenue on the property in question—the suit property alone was 
sold for Government revenue due on other properties in revenue auction and Viruma 
Thevan happened to be the purchaser at that auction. 


The plaintiffs as the legal representatives of Mayandi Thevan seek to redeem 
the mortgage under Exhibit A-r and are met by the plea of the defendants, 
who are the daughter and the grand-daughters of Viruma Thevan by the plea 
that Mayandi Thevan’s rights in the property have become extinguished as a 
result of revenue sale and therefore the suit for redemption has to be dismissed. 
The answer to this plea was that since there was a consolidated amount due under 
the patta, there was an obligation on the part of Viruma Thevan to pay not only 
the revenue due on the land mortgaged to him, but also the revenue due on the 
other lands included in the same patta and, as this has not been done and the suit 
propii has been sold, Viruma Thevan cannot take advantage of the sale, which 

as been brought about by his non-payment of the revenue on the other lands as 
well. The lower Courts have accepted this contention and held that Viruma Thevan 
must be deemed to have purchased property as trustee for Mayandi Thevan and 
as such the mortgage has become extinguished and directed recovery of posses- 
sion of the property. The second appeal is by defendants 2 and 3, who are two 
of the grand-daughters of Viruma Theva. 


Mr. T. S. Vaidyanatha Ayyar for the appellants contends that it was not 
obligatory upon Viruma Thevan to pay the revenue due on the other pieces of 
land separately charged, though they are included in the same patta. Viruma 
Thevan having paid the revenue on his lands, there is no obligation on him to 
discharge the arrears of revenue due on other lands. Such being the case, the 
purchase by the purchaser Viruma Thevan cannot be said to be as a trustee for 
Mayandi Thevan. 


In the lower Court as well as here, reliance was placed by the respondents 
on certain observations of a Bench of this Court in Gunnam Dorayya v. Vadapalli 
Ayyama Charyulu1, The facts ef that case were that a mortgagee in addition to 
paying the revenue and other cesses due upon the land mortgaged to him also paid 
asum of Rs. 60 which represented the irrigation cesses and other cesses due upon 
other lands of the mortgagor contained in the same patta as the mortgaged land 
and claimed that such amount should be added on to the mortgage money at the 
time of redemption. The High Court held that since the Government revenue 
due upon other lands contained in the same patta issued in the mortgagor’s name 
is revenue due upon the mortgaged land as well, there was a liability upon the 
mortgagee under section 76 (c) of the Transfer of Property Act to pay the 
same and, he having done so, is entitled to tack that amount to the mortgage 
money. The authority for the statement that though separate amounts are 
entered as the revenue due upon separate numbers held under a single patta, 
the demand of the Sircar and the liability of the landholder is a consolidated 
demand and the liability for the entire sum mentioned in the patta charged 
upon each item of land contained in the patta is an observation of a Bench of this 
Gourtin The Secretary of State for-India -im Gounctt v. Pisipati Sankarayya*. Relying 
upon these two judgments, the learned counsel for the respondents contends that there 


1. (1914) 27 M.L.J. 295. 2. (1910) 20 M.L.J. 794 : I L.R. 34 Mad. 493. 


434 ` THE MADRAS'LAW JOURNAL REPORTS. [1955 


was a duty cast upon Viruma Thevan to pay the Government revenue on other 
lands included in the same patta and, therefore, the fact that the lands were sold 
in revenue auction was as a result of a default on the part of Viruma Thevan, in 
which case he could not take advantage of his own default and thereby claim a 
right in the properties purchased. I do not think that the decision in Gunnam Dorayya 
v. Vadapalli Ayyama Charyulu, goes to this extent. It has been held in Panchanatha 
Iyer v. Swaminatha Iyer*, following an earlier decision of this Court, that when a 
revenue sale of properties is effected as a result of the mortgagee’s default in paying 
the revenue and on account of no default of the mortgagor, still the mortgagor’s 
title in the property ceased to exist and the purchaser has obtained rights by such 
a purchase. Therefore, if instead of Viruma Thevan being the purchaser, a third 

party had become the purchaser of these properties, then the plaintiffs cannot say 
that they have got any right to them. Does it make any difference because the 
mortgagee himself has become the purchaser ? In my opinion, if the sale has 
been brought about as a result of any default on the part of the mortgagee, then 
the maxim that a man cannot take advantage of his own wrong will apply. But 
here the terms of the mortgage deed, Exhibit A-1, themselves show that the lia- 
bility of the mortgagee was only to pay the revenue on the property mortgaged to 
him. When between the parties there is an agreement that the mortgagee need 
pay only the Government revenue on the properties mortgaged, I do not think 
that because as between the mortgagor and the Govérnment all the lands included 
in the ee are liable for the entire sum due thereunder, the mortgagee has got 
any obligatory duty cast upon him to pay the Government revenue. Therefore 
it 18 ea that the revenue sale has not been brought about as a result of any 
default at the hand of Viruma Thevan. 

It is next contended by Mr. Desikachari that at the time the revenue sale took 
place Viruma Thevan’s son-in-law happened to be the deputy karnam and therefore 
we must infer that the sale was brought about in order to benefit Viruma Thevan 
and not in any public interests. Except the fact that the deputy karnam was 
Viruma Thevan’s son-in-law, there is nothing on record to show that Viruma 
Thevan had any hand in bringing about the sale. I am therefore of the opinion 
that Viruma Thevan’s purchase should be deemed to be on the same footing as a 
purchase by a disinterested third party. Then following Panchanatha Iyer v. Swami- 
natha Iyer? and Kalappa v. Shona”. Í have to hold that the purchase by Viruma 
Thevan has extinguished the rights of the mortgagor Mayandi Thevan and that 
Viruma Thevan is not a trustee for Mayandi Thevan at all. The Plaintiffs, there- 
fore, have no further rights to the suit property. 

The Second Appeal is therefore allowed and the suit dismissed with costs in 
the trial Court and in the lower appellate Court. In this Court each party will 
bear his own. costs. 

No leave. 


R.M. ——— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Mack. 


Venkatakrishna Chettiar .. Petttioner* 
U. 
The State of Madras represented by the Collector of Salem .. Respondent, 
Madras Buildings (Lease and Rent Control) (Act ad of 1949), section 3 (2)—Accommodation 
Controller’s Order to allot a particular building for occupation by Government Offtcer—Collector allotting t to 


refugees from outside—No formal order by Accommodation Controller—-Whether defect sufficient to release 
Government of its obligation as a statutory tsnant——Estoppel whether can be a bar. 


Where a building was allotted to Government officials under orders of the Accommodation 
Controller under section 3 (2) of the Act XXV of 1949 and the Collector in his turn allotted it to two 
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refugees from Pakistan; and those refugees having defaulted in payment of rents were sued in 
‘Court but before the decree against them could be executed they had vacated the premises ; on 
the questions whether the Government in a case like this was the statutory tenant and whether there 
was an estoppel against suing the Government as a tenant because of the earlier eviction proceedings 
-against the refugees : 

Held (1) that because the Accommodation Controller failed to pass a formal order confirming 
the order of the Collector allotting the said suit house to the refugees the technical error could not be 
availed of to defeat the statutory tenants’ legal obligation to pay arrears of rent for the period of 
tenancy. 

Mrs. B. Geroase, In re (1950) 1 M.L.J. 201, distinguished. 

(2) that no estoppel arose which would stand in the way of barring the landlord’s right to 
-Tecover the rents from the Government as a statutory tenant. 
Petition under section 25 of Act IX of 1887 praying that the High Court will 
‘be pleased to revise the order of the Court of Principal Small Cause Judge, Salem, 
-dated 29th November, 1951 and made in S.C.S. No. 231 of 1951. 


N. S. Raghavan for Petitioner. 
The Government Pleader (C. A. Vaidialingam) for Respondent. 


The Court delivered the following 

Jupcment :—This is a petition by the plaintiff against the decree and judgment 
‘of the learned District Munsif, Salem, dismissing his suit for recovery of Rs. 452 
being the arrears of rent from defendants 1 and 2, two refugees from Pakistan, as 
against the State of Madras impleaded as the third defendant. The suit was decreed 
only against the Ist and 2nd defendant. 


The facts are briefly these. The building in question appears to have been 
requisitioned in 1949 under section 3 (2) of Madras Act XXV of 1949. According 
to orders of the Accommodation controller, Exhibits A-1 to A-5, they were allotted 
to Government Officials in turn the last order, dated gth March, 1951, being allotment 
to the Inspector of Police, Crime Branch. Then it would appear that under the 

‘order of the Collector of Salem, this building was allotted to two families of refu- 
gees from Pakistan whom the Tahsildar, Salem, put into possession. ‘This is ap- 
parent from the Collector’s order, Exhibit A-3, dated 14th November, 1949. As 
these refugees defaulted in paying rents, the plaintiff instituted proceedings. 
to evict them and obtained a decree against them but by then they had vacated 
the premises. The plaintiff did not know where they had gone. Afterwards 
the plaintiff filed the present suit. 

There can be no doubt that the Government is the statutory tenant of the 
-landlord under section 3 (2) of the Act, and that in a case of this kind the landlord 
-can look to the Government for payment of rents which is in law the obligation 
-of the tenant. The suit was opposed by the Government on two grounds. The 
first ground which AE itself to the District Munsif was a technical one, 
that in this case the allotment was made to the refugees by the Collector and not 
by the Revenue Divisional Officer who was the Accommodation Controller to whom 
powers under section 3 (2) of the Act had been delegated. The learned District 

Munsif held that as allotment to the refugees was not made by the Revenue Divi- 
sional Officer but by the District Collector, the allotment was not one envisaged 
under Madras Act XXV of 1949, and therefore, no statutory tenancy was created 
‘which would make the Government liable for the rents. J am unable to accept 
‘this technical position relied on by the Government for evasion of their statutory 
liability. This is a case in which the Accommodation Controller at the worst failed 
to pass a formal order of allotment in compliance with the order of the Collector 
‘directing the refugees to be given this building. JI am unable to see how the Govern- 
ment can rely on an error or omission by one of its own officer to defeat legal obli- 
gations as a statutory tenant to pay the landlord the arrears of rents during the 
period of tenancy. ‘The same point was sought to be raised in another way in Mrs. 
B. Gervase, In re+. That was a case in which the Collector himself requisitioned 
a Rouse and allotted it for location of a police station. The untenable position 
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taken on behalf of the landlord, who was charged under section 188, Indian Penal 
Code, was that the requisition was, invalid as it was made by the Collector and 
not by the Accommodation Controller. In the case before me I have no hesitation 
in holding that the Government cannot evade its liability as a statutory tenant on 
this technical point. 

The second point raised before the learned District Munsif was that the plain- 
tiff landlord was estopped from filing this suit against the Government as a tenant 
because he instituted eviction proceedings against the refugees as tenants. ‘The 
learned District Munsif rightly ae at there was no question of estoppel 
` arising in this case. It is true that the landlord could not file a suit to evict the 
Government as a statutory tenant under section 7 of the Act. It would have been 
a more appropriate remedy if the landlord had claimed the rents due from the 
Government and asked the Government to evict the refugees who had defaulted 
in the payment of rents. J am unable to see how resort to an inappropriate remedy 
by the landlord can relieve the Government of its liability to pay the rents as a 
statutory tenant under the Act. Mr. Raghavan in fact urges that the suit filed 
by the landlord, the plaintiff, for eviction really helped the Government in that 
it prevented the arrears of rent from accumulating. No estoppel arises which 
can stand in the way barring the landlord’s right to recover the rents from the 
Government as a statutory tenant. 

This Petition is allowed with costs throughout. 

K.C. maa Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE RAMASWAMI. 


G. C. Kesavalu Naidu and another .. Pettitoners*. 

Madras Prohibition Act (X of 1937), section 19—Confiscation of oshicles used for transporting prohibited 
liguor-——Proper procedure. 

Though the vehicles used for transporting prohibited liquor can be confiscated in terms of section 
13 of the Madras Prohibition Act it is not inperative for the Court to do so but it is merely discre- 
tionary. In cases where the vehicles belonging to one is hired by the accused for committing the 
illegal Act, though strictly speaking the remedy of the owner of the vehicle is to proceed against the 
hirer, who has put it to the illegal purpose, for the recovery of the value thereof, equity, justice and 
good conscience requires that this provision should be used in a humane and just manner. The 
proper course for the Magistrate who intends to confiscate the vehicle is first of all to ascertain from 
the accused whether the vehicle belongs to him or to another and then if the Magistrate believes 
that the vehicle belongs to the accused he can straightaway order its confiscation. If on the other 
hand there are reasons to believe that the owner of the vehicle is a different person the confiscation of 
the same might be postponed for a reasonable time on the analogy of section 517, Criminal Procedure 
Code and notice might be issued to that alleged owner to come and show cause that he had exercised 
due care in preventing the commission of an offence, that is, that he did not know and that he had 
no reason to believe that the conveyance was likely to be used for transporting liquor illicitly. 

Desirability of amplifying section 19 of the Madras Prohilition Act on the lines of section g of 
the Bombay Prohibition Act pointed out. ' 

Case-law reviewed. 

Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to direct the return of the bicycle bearing frame 
No. 334 and directed by the Sixth Presidency Magistrate of the Court of the Presi- 
dency Magistrates, Saidapet, Madras, to be confiscated by order, dated 4th Novem- 
ber, 1954, in C.C, No. 4170 and 4177 of 1954 on his file to the petitioner herein. 

M. Srinivasa Gopalan for Petitioners. 

State Prosecutor (S. Govind Swaminathan) on behalf of the State. 

The Court made the following 

Orprr.—These are two petitions involving the same point tor consideration 
filed against the orders made by the learned Sixth Presidency Magistrate, Saidapet, 


. in C.C. Nos. 4177 and 4170 of 1954 respectively confiscating a bicycle in each case 
which was used for committing an offence under the Madras Prohibition Act X 


of 1937. ° 
*Cr. Mis. P. Nos. 51 and 53 of 1955. 8th March, 1955. 
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The facts leading to Cr.M.P. No. 51 of 1955 are as follow: The accused 
Narayanaswami, aged 23 years, and son of Manicka Naicker residing at No. 33, 
Raman Street, near Pandy Bazaar, Mambalam, was found in possession of two 
water bottles and three bottles containing 42 drams of arrack in all in a bag tied to 
the carrier of a bicycle at Old Mambalam Road on 4th November, 1954, at about 
12-30 P.M. On his being put before Court he pleaded “‘ guilty ” to a charge under 
section 4 (1) (a) of the Madras Prohibition Act. The learned Magistrate con- 
victed him as charged and sentenced him to pay a fine of Rs. 30 and directed the 
confiscation of the bottles and the destruction of the bag in which the bottles were 
_ kept as well as the arrack inside the bottles and also the confiscation of the cycle 
“ since it was used for the commission of the offence.” ‘Thereafter the petitioner 
before us Kesavalu Naidu has come forward with this petition stating that he is the 
owner of Sai Baba Cycle Works at No. 98, Seven Wells Street, of which the license 
is in the name of his wife Mrs. Radhabai, that he is hiring out eight cycles that 
on 4th August, 1954, one Balaraman took one of the cycles which is the subject- 
matter of confiscation, that that Balaraman appears to have passed it to one Tiru- 
vengadam from whom the accused Narayanaswami appears to have taken it 
and that inasmuch as the petitioner hired out the cycle to Balaraman, it should 
not be confiscated and that it should be returned to the petitioner Kesavalu Naidu. 


The other Petition Cr.M.P. No. 53 of 1955 is filed by one Subbiah and arises 
out of C.C. No. 4170 of 1954 in which one Varadan was convicted and sentenced 
to pay a fine of Rs. 20. That Varadan was found in possession of 12 drams of 
arrack which was being transported on a bicycle. On his being produced in 
Court he had admitted the offence. The learned Magistrate in addition to the 
order of destruction of the bottles and the liquor, directed the bicyle to be confis- 
cated “since it was used for the commission of the offence.” Thereupon the 
petitioner K. Subbiah has come forward with this petition that he is running a 
cycle shop in the name of his wife Kiliambal under the name and style of Modern 
Cycle Works at No. 2/4, Eldams Road, Teynampet, that he is hiring out five cycles 
and one such was hired out on grd November, 1954 to Varadan, a vegetable vendor 
in Teynampet market, for an hour as he wanted to go for a condolence that subse- 
quently the petitioner learnt of the conviction of that Varadan and confiscation 
of the cycle and that inasmuch as the cycle was hired out in the usual course of 
busines’ it may be ordered to be returned to him. 


I may mention here that this type of claim has almost become an almost type- 
design one and one such case diposed of by me in Cr.M.P. No. 979 of 1954 is reported 
as Sheik Ismail, In ret. 


The short order which I made therein and which is relevant for the disposal 
of the present petitions is as follows : 


“ The bicycle in this case was undoubtedly used for committing the offence under the Madras 
Prohibition Act (X of 1937) and therefore in terms of section 13 of that Act it was properly confis~ 
cated by the trate. e circumstances under which that cycle came to be lent to the accused 
by the petitioner before us are neither here nor there. It is certainly open to the petitioner to take 
appropriate proceedings against the accused for reimbursement of the cycle which, according to him, 
was lent for one purpose and has been found to be used for another purpose, viz., for committing 
the offence under the Madras Prohibition Act of 1937. In fact it is only on account of the avail- 
ability of the facilities by hiring out these vehicles that illicit liquor is practically sold like milk in 
various parts of Madras. Therefore, the Magistrates must vigorously put down, the prohibition 
offences by confiscating the vehicles used for the purpose. The order ae is thoroughly proper, and 
T confirm it and dismiss this petition.” 

There is no difficulty in regard to the law on the subject because whenever 
in terms of section 13 of the Madras Prohibition Act in any case in which an offence 
has been committed against the said Act, animals, vessels, carts or other vehicles 
used to hold or carry the liquor, drug, materials, etc., are liable to be confiscated. 
The term “liable to confiscation’? imports not that confiscation is automatic 
but that the Court may impose it as an additional punishment in suitable cases 


Dea 
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‘exercising a sound discretion. Sadashiv, In ret, Pandharinath Pundlik, In re*, In re 
Abdul Azeez®, Blimp v. Emperor. 


The difficulty arises therefore only in the imposition of this punishment. In 
regard to the mode of exercising this punishment there is no decided case explaining 
the principles of its exercise under the Madras Prohibition Act. But fortunately 
for us, aid can be derived from the case-law in regard to analogous provisions in 
‘other Acts, viz., section 11 of the Opium Act, section 65 of the Abkari Act I of 1886, 
section 43 of the Madras Forest Act V of 1882 and section gg of the Bombay Prohibi- 
tion Act XXV of 1949. It is unnecessary to consider similar provisions in other 
minor Acts like the Ancient Monuments Preservation Act (7904) , section 17 (3) 
—-confiscation ; Arms Act (1878), section 24—confiscation; Explosives Act (1884), 
sections 10 and 11—forfeiture and distress of vessel ; Merchandise Marks Act, 

1889), section 9—forfeiture; Metal Tokens Act (1889), section 4 (2)—forfeiture; 

enal Code, sections 126, 127 and 263-A (2)—forfeiture; section 169—confiscation; 
Petroleum Act (1934), section 24—-confiscation; Poisons Act (1919), section 6 (2)— 
confiscation ; Public Gambling Act (1867), section 13 ; Central Excises and Salt 
Act (1944), sections 10 and 28—confiscation. 


Section 11 of the Opium Act states that in any case in which an offence under 
section 9 has been committed, the vessels, packages and coverings in which any 
opium liable to confiscation under this section is found, and the other contents 
(if any) of the vessel or package in which such opium may be concealed, and the 
animals and conveyances used in carrying it, shall likewise be liable to confiscation. 


The case-law under this section may be summarised as follows :—The animals 
and conveyance used in carrying contraband opium would not be liable to confis- 
cation if hired for the purpose and if the owner of such animals or conveyance has 
no knowledge or intention or interest in such transaction or was notin any way im- 
plicated in the offence. An order was made under section 11 of the Opium Act 
confiscating a boat in which some opium had been found. Held that the order 
should not have been made without giving the owner of the boat an opportunity 
of being heard. Section 11 of the Opium Act does not contemplate that every 
receptacle, such as a ship or a house or a carriage in which a small quantity of 
opium may happen to be found is liable to confiscation ; the liability arises from 
the owner of ack conveyance, using the conveyance for the purpose of transport- 
ing opium. <A person cannot be made liable because his servant makes use of 
his private carriage as a depository for his private stock of opium. Shaik Abdul 
Rahman v. Emperor5. Where no improper conduct was imputed to the owners 
of the boat an order confiscating the boat under section 11 of the Opium Act was 
set aside ; Chedi Mala v. The King Emperor®. A boat in which excisable articles 
are carried in contravention of the Excise Law „should not be confiscated unless 
it is found that the owner of the boat was in some way implicated in the offence 
under the Excise Law. Golap Saha v. Emperor”. Under section 11 of the Opium 
Act, a conveyance used for the purpose of carrying opium is liable to confiscation, 
which means that the section leaves it to the discretion of the tribunal which is 
trying the case to decide whether having regard to the facts of the particular case, 
the conveyance used in carrying the opium may be confiscated ; Mohamed Keshab v. 
Emperor’. An order of confiscation in respect of a motor car used in smuggling 
opium unless an opportunity is given to the owner of the car to prove that he had 
no knowledge or reason. to believe that it was used for smuggling is bad ; Manghan 
Das v. Rahim Bux’. Cash found on a person convicted of illegally importing opium 
into British India under section g (c) of the Opium Act cannot be confiscated under 
any provisions of the Act. Under section 517, Criminal Procedure Code, only 
such property can be attached as is proved to have been used in the commission 
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-of an offence. Where a person who has illegally imported opium is convicted 
of an offence under section g (e) of the Opium Act and monies are found on him 
which he had received from a person to whom he proposes to sell the imported opium, 
the money cannot be attached under the provisions of section 517, Criminal Pro- 
cedure Code, as it cannot be said to have been used in importing the opium : 
«Gobinda Ram v. Emperor}. 


In In re G.N. Chakrapany Chettiar?, Horwill, J., held as follows : ` 


“ The petitioner entered into a hire-purchase agreement with the accused, who used a car for 
transporting large quantities of contraband opium and ganja. The Magistrate confiscated not only 
the drugs found in the car but the car itself. 'The petitioner objected ; but his objections were over- 
‘ruled with the remark that it was open to Messrs. Chakrapanı Chetty & Sons (petitioner) to seek 
his remedy under the hire purchase agreement in a Civil Court. I doubt very much whether Messrs. 
‘Chakrapani Chetty & Sons would have any remedy against the Government in a Civil Court under 
their hire-purchase agreement. ‘The Magistrate has a discretion under section 11, Opium Act, to 
confiscate any conveyance used in carrying contraband opium ; and I do not think that the exercise 
of that discretion could be called in question in a Civil Court. That could be done only by the Courts 
which have appellate or revisionary jurisdiction over the Magistrate. If the petitioner’s case is true 
that he had received only one instalment towards the purchase of the car and had no reason at all to 
suspect that his car was being used for transporting opium it would be, I think, very hard on the peti- 
tioner to have his car confiscated. In similar cases, it has been held that a conveyance ought not 
to be confiscated unless the owner knew or had reason to believe that his vehicle was likely to be used 
for such a purpose. That seems to be a very fair test for the Magistrate to apply when he has to consider 
whether or not he should order the confiscation of the vehicle. As the Magistrate has not considered 
this, I think his order should be set aside. 


The petition is, therefore, allowed, the order of confiscation of the petitioner’s car set aside, 
and the Magistrate ordered to consider afresh the question whether the car should be confiscated. 
He should permit evidence to be let in by the prosecution and by the petitioner.” 


Section 65 of the Abkari Act I of 1886 states, that in any case in which an 
offence has been committed under the said Act, the animals, carts, vessels or other 
-conveyances used in carrying any liquor or intoxicating drug, shall likewise be 
liable to confiscation. The case-law under this section may be summarized as 
follows : The Madras Abkari Act I of 1886 was preceded by Mardas Act III of 
1864 and under section 26-B thereunder a Police Officer had power to seize liquor 
with vessels, packages, and coverings and the animals and conveyances used in 
-carrying it. He was then to take them before the Magistrate. Section 26-B 
authorized the award of one-half of the fine levied to the officer. or officers who 
apprehended the offender or seized the articles, and also one-half of the proceeds 
-of the sale of liquor, vessels, packages, conveyances, stills and other articles con- 
fiscated under the said Act. Under section 17 animals were liable to confiscation 
by the Collector, and in all cases in which there had been a conviction before a 
Magistrate and in which also by the order of the Collector any property had 
been confiscated, such property became property confiscated under the Act within 
the meaning of section 26-B. In the Queen v. Sakiya®, a Bench of this Court held 
that the confiscation of animals did not appear to be within the authority of the 
Magistrate, having regard to the language of section 26-B and that in all magis- 
terial cases falling for disposal under that section, the proceeds of whatever had 
been confiscated by the Collector including animals, would be available for dis- 
tribution in the manner herein before described. In the Queen v. Thathayyat, 
a Bench of this Court held that neither under the provisions of the Madras Abkari 
-Act III of 1864 nor under the provisions of the Abkari Amendment Act V of 1879, 
an order by a Magistrate confiscating a boat used for carrying liquor without a 
valid permit is legal because under section 17 the Collector alone can confiscate 
and not the Magistrate. This defect was remedied in Act I of 1886 which has 
‘been reproduced above and under that Act the Magistrate could order the confisca- 
“tion, as an additional punishment, of all animals, carts, vessels or other conveyances 
used in carrying the liquor or intoxicating drug. In In re Ponnuswami Pillat’, a 
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Bench of this Court held that a Magistrate who adjudges confiscation has power 
to direct the sale or destruction of the confiscated article. 


Under section 43 of the Madras Forest Act V of 1882 when any person is 
convicted of a forest offence, all timber or forest-produce in respect of which such 
offence has been committed, and all tools, ropes, chains, boats, vehicle and catéle 
used in committing such offence shall be liable by the order of the convicting Magis- 
trate, to confiscation. Such confiscation may be in addition to any other punishment 
prescribed for such offence. The case of importance under this section is In re 
Ardhanari Iyer+, where it was held that the words “shall be liable to confiscation ” 
in section 43 of the Madras Forest Act cannot be construed as being identical 
to “ shall be confiscated ” and that the section does not make confiscation impera- 
tive on the Court and to hold that the Court has no option but to confiscate is 
opposed to the language of section 43. 


Section 99 of the Bombay Prohibition Act XXV of 1949 runs as follows : 


“ When during the trial of a case for an offence under this Act, the Court decides that anything 
is liable to confiscation under the foregoing section the Court may, after hearing the person, if any, 
claiming any right thereto and the evidence, if any, which he produces in support of his claim, o 
confiscation or in the case of any article other than an intoxicant, hemp, mhowra flowers or molasses, 
give the owner an option to pay fine as the Court deems fit, in lieu of confiscation : 


Provided that no animal, cart, vessel or other conveyance shall be confiscated if the owner thereof 
satisfies the Court that he had exercised due care in preventing the commission of an offence.” 


I may complete this analysis by pointing out that in Abdul Azeez, In re*, the 
cart used for conveying hides was ordered to be confiscated in a prosecution under 
section 65 of the City Police Act when there was no satisfactory explanation for 
the hides carried. The High Court ordered delivery of the cart, to the accused 
from whom it was seized or to any other person claiming to be entitled to it. In 
Phula Singh v. Emperor®, a car seized in a prosecution under section 338, Indian 
Penal Code, was ordered to be released. In Criminal Revision No. 1103 of 1950 
Somasundaram, J., directed in the circumstance of that case seizure of the car used 
for the commission of an offence was not warranted. In Venkataraya Chetti, In re4, 
confiscation of transported jaggery was held not justifiable unless the lorry driver 
transported with knowledge or connivance or criminal negligence of the driver 
of the lorry. In Suleman Issa v. State of Bombay’, the Supreme Court held in a case 
arising under section 61-E, Bombay Police Act, corresponding to section 65, Madras 
City Police Act, that confiscation is not necessary to be ordered in every case. The 
trend of these decided cases is that if the accused be only a servant or bailee an 
opportunity should be given to the orderer or bailer to establish after notice to him 
that the offence or contravention took place in spite of all reasonable precautions 
taken by him to prevent the contravention and that the offence took place in spite 
of such precaution in which case it could be returned to him. 


The net result of this analysis is that though the vehicle used for transporting 
prohibited liquor can be confiscated in terms of section 13 of the Madras Prohibi- 
tion Act, it is not imperative for the.Court to do so but merely discretionary; second- 
ly though strictly speaking the remedy of the owner of the vehicle is to proceed 
against his hirer who has put it to illegal purpose, for the recovery of the value there- 
of, equity, justice and good conscience requires that this provision should be used 
in a humane and just manner. The proper course for the Magistrate who intends 
to confiscate the vehicle is first of all to ascertain from the accused whether the 
vehicle belongs to him or to another and then if the Magistrate believes that the 
vehicle belongs to the accused he can straightaway order its confiscation. If on 
the other hand there are reasons to believe that the owner is a different person 
the confiscation of the property might be postponed for a reasonable time on the 
analogy of section 517, Criminal Procedure Code and as explained in Naim Mal v. 
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Crown!, Kishanchand v. Nanak Chand*, Kanshi Ram v. Emperor®, Deopujan v. Kukur 
Afir* and notice might be issued to that alleged owner to come and show cause 
in the language of section 99 of the Bombay Prohibition Act that he had exercised 
due care in preventing the commission of an offence, i.e., that he did not know and 
had no reason to believe that the conveyance was likely to be used for transporting 
liquor illicitly a course incidentally directed in C. W. Hassan Khan v. Government of 
Mysore, arising under section 14 of the Mygore Prohibition Act XXXVII of 1948. 
In this connection the learned State Prosecutor feels and I am also of the opinion 
that section 13 of the Madras Act X of 1937 may be suitably amplified on the 
lines of section 99 of the Bombay Prohibition Act. 


In the result, the orders of the lower Court ordering the confiscation of the bicy- 
cles are set aside and the learned Sixth Presidency Magistrate, Saidapet, is directed 
to dispose of the question of confiscation in the light of the observations made above. 


R.M. onan Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice SATYANARAYANA Rao AND Mr. Justice RAJA- 


GOPALAN. 

The Transport Company, Limited, Kallidaikurichi .. Appellant* 
v. 

The Tirunelveli Motor Bus Company, Limited .. Respondent. 


Contracts—Specific performance of —Executory contract to allot shares in a company-—-Enforceabtltty—Condi- 
ions, 


A Court has jurisdiction to decree specific performance of a contract either to take shares or to 
allot shares subject to the same principles, which govern suits for specific performance as laid down 
in the Specific Relief Act. The legal possibility of a valid executory contract for allotment of shares 
is recognised provided there is an offer to take up shares which is communicated to and was accepted 
by or on behalf of the company. An executory contract to tåke up shares may be brought into 
existence in the same manner and subject to the same principles as under the Contract Act. The 
pea eis gues of the acceptance need not be in writing. It may be verbal or may be inferred by 
conduct, 


Appeal against the decree of the Subordinate Judge of Tirunelveli in Original 
Suit No. 80 of 1946. 

K. Rajah Ayyar, K. S. Destkan and T. R. Sundaram for Appellant. 

S. Ramachandra Ayyar for Respondent. 

The Judgment of the Court was delivered by 

Satyanarayana Rao, 7.—This is an appeal by the plaintiff against the decree 
and judgment of the Subordinate Judge of Tirunelveli in Original Suit No. 80 
of 1946 under which the suit foreseveral reliefs was decreed only to a comparatively 
small extent. In the plaint, as amended, the plaintiff claimed restoration and 
re-transfer of buses with the routes and permits described in Schedule B, an account 
by the defendant of the profits made from 7th August, 1942, till the date of restor- 
ation of the buses by employing the buses mentioned in Schedules A or B on the 
routes allotted to them and a decree in plaintiff’s favour for an amount, which 
may be ascertained after taking accounts, or, in the alternative for the above reliefs, 
a decree directing the defendant-company to specifically perform the contract 
by allotting 410 shares to the plaintiff or directing the defendant to pay the value 
of 410 shares as on 15th July, 1946. 


The plaintiff and the defendant are both private limited companies, incorporated 
under the Indian Companies Act in November and June, 1938, respectively, for 
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doing business as common carriers of passengers and goods for hire in motor vehicles. 
The registered office of the plaintiffcompany is at Kallidaikurichi, Tirunelveli 
District, and that of the defendant is at Tirunelveli Junction. Before the incor- 
poration of the plaintiff-company, one, Natesa Ayyar (P.W. 1), was carrying on 
the business of transport, but that business was later transferred to the plaintiff- 
company after its incorporation. Among the objects of the defendant-company 
as set out in the memorandum of association, Exhibit B-16, besides the business of 
carriers of passengers and goods on the ‘Tinnevelly-Nagercoil route and its branches, 
the defendant-company was also to acquire and take over all the buses that were | 
running in the Tinnevelly-Nagercoil route and its branches. There were also 
other objects set out in the memorandum of association but it is not necessary to 
refer to them. 

The buses were acquired by allotting shares in the company instead of paying 
the value of the buses in cash. The object of the company seemed to be to acquire 
all the buses and bus routes with a view to put down unhealthy competition and 
consequent loss. The share capital of the company was Rs. 1,00,000 divided into 
1,000 ordinary shares of Rs. roo each. The whole of this was treated as issued 
capital and sd ge up capital before 1942 was Rs. 35,900 in respect of 359 shares. 
The authorized capital, therefore, of this company, the whole of it, was also the 
issued capital. i 

Natesa Ayyar (P.W. 1) acquired in 1938, thirty-six shares in the defendant- 
company in lieu of three buses, which he transferred to the defendant-company. 
Vide Exhibits B-8 and B-20. In 1942, the plaintiff-company was plying buses 
along three routes, viz., Kallidaikurichi-Kariyar route, Tinnevelly-Palamcottah 
route and Tinnevelly-Pattai route. But, for some reason or other, the business 
of the plaintiff-company was ending in loss and, therefore, at a meeting of the 
general body of the company held on 6th August, 1942, it was resolved to transfer 
fourteen buses along with three routes to the defendant-company and to take 
shares for Rs. 41,000 as a member. This resolution must have been preceded by 
negotiations with the managing director of the defendant-company, one Velayudham 
Pillai, as is made clear by the fact that in the resolution of that meeting, it was also 
stated that the managing director of the defendant-company also promised to 
advance monies on the security of the shares to discharge the debts of the plaintiff- 
company to be recouped from the dividend in three years. The resolution 
authorized the ran Eng director of the plaintiff-company (P.W. 1) to send 
an application immediately to the Tinnevelly Motor Bus Service Co., and further 
empowered him to do all acts necessary to carry out the resolution. The agenda 
for the meeting of the general body is Exhibit A-2 and item 4 in it relates to this 
subject. Exhibit A-4 is a copy of the resolution which is No. 4. The routes and 
the numbers of the buses including the reserve bus, which was agreed to be trans- 
ferred to the defendant, were all specified in the resolution. In pursuance of the 
authority conferred upon the managing director P.W. 1 sent an application to the 
defendant-company, Exhibit A-3, with which he enclosed a copy of the resolution of 
the general body of the plaintiff-company, Exhibit A-4. On 7th August, 1942, t.e., 
the same day on which the application was made, on the reverse side of Exhibit 
A-3, the following note was made in the hand-writing of one, Chellam Pillai, who 
was one of the directors and was signed by five of the seven directors of the 
defendant-company. The note Exhibit A-3 (a), reads thus : 

“ The Kallidaikurichi Transport Company may be included as a member-for 410 shares and the 
amount requested by the managing director for discharging their debts may be paid from our com- 
pany and receipt obtained.” 

Of the other two directors, Velayudham Pillai, the managing director was one and 
probably it was thought unnécessdry that “he should also sign it. There is no 
explanation why the signature of the other director was not obtained and there 
is no evidence that he had ever objected. It may be mentioned here that there 
were only nine or ten members constituting the general body of the defentlant- 
company.of whom seven were directors. On the same day, i.e., 7th August, 1942, 
Velayudham Pillai, paid to P.W. 1 a sum of Rs. 16,001 on account as per the receipt, 
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Exhibit A-10. Subsequently, on 27th September, 1942 and grd February, 1943, 
P. W. 1 received from the defendant-company Rs. 5,000 and Rs. 20,000 respectively, 
vide Exhibits A-10 (a) and A-ro (b). In all, therefore, P.W. 1 recieved as loan from 
the defendant-company the sum of Rs, 41,001. The fourteen buses were handed 
over to the defendant-company on the night of 7th August, 1942, after P.W. r 
rectived the amount of Rs. 16,001 as loan. 

. It is the plaintiff’s case, which is spoken to by P.W. 1, that the acceptance: 
by the directors, as evidenced by Exhibit A-3 (a), was communicated to P.W. 1 by 
Velayudham Pillai immediately before the sum of Rs. 16,001 was paid on the night 
of 7th August, 1942 and the buses were transferred. This evidence remains un- 
contradicted as the defendant did not venture to put Velayudham Pillai into the 
witness box to deny it. A share certificate, Exhibit A-5, bearing date 7th August, 
1942 and a duplicate, also bearing the same date, seem to have been issued by the 
managing director to the plaintiff. A return of allotment of shares was made to the 
Assistant Registrar of Joint Stock Companies in August, 1942, as is evident from 
Exhibit A-12, dated 12th August, 1942, Exhibit A-r2 (a), dated 5th September, 
1942, Exhibit A-12 (b), dated 16th September, 1942 and also Exhibit A-8, dated 
25th March, 1943. On 7th March, 1943, a joint eu aera was made by Natesa 
Ayyar representing the plaintiffcompany and Velayudham Pillai representing. 
the defendant-company, to the Road Traffic Board for transfer of the permits in. 
respect of the fourteen buses to the defendant-company and this was sanctioned’ 
on 27th March, 1943, as per the proceedings of the Road Traffic Board, Exhibit 
A-6 (a) and was confirmed on appeal by the Central Road Traffic Board at the 
instance of an objector : vide Exhibit A-6 (b), dated gth June, 1943. 

One of the buses was attached by the decree-holder in Original Suit No. 31 of 
1940 on the file of the Subordinate Judge’s Court, Tirunelveli and a claim petition 
was filed on behalf of the defendant-company by Velayudham Pillai in which it was 
definitely stated that, in consideration of 410 shares of the defendant-company 
allotted to the plaintiff, the fourteen buses were acquired by the defendant-company, 
and that the Transport Company, Limited, Kallidaikurichi, i.e., the plaintiff’ 
had no right to the bus and, therefore, it could not be attached: vide Exhibit 
A-15, dated 16th April, 1943. The attachment, however, of the bus was raised 
as the decree amount was deposited as appears from the endorsement on the petition, . 
dated 18th September, 1943. 

Under section 32 of the Indian Companies Act, a summary of the shares of the 
defendant-company was sent to the Registrar of Joint Stock Companies in which 
it was stated that the 410 shares were issued as fully paid up, otherwise than in 
cash: Vide Exhibit A-9. At the general body meeting of 23rd March, 1944,. 
the balance-sheet and the profit and loss account for the year ending June, 1943, 
together with the audit report, came up for consideration and they were approved 
unanimously by the general body. In the balance-sheet then under consideration, 
the amount advanced, i.e., the sum of Rs. 41,001 was shown as amount due by 
Natesa Ayyar to the defendant-company and a sum of Rs. 10,250 was shown in the- 
profit and loss account relating to the Town Bus and Kariyar Bus Service account as 
depreciation on fourteen buses of the value of Rs. 14,000 which implies that the 
fourteen buses of the value of Rs. 41,000 were treated as buses owned and possessed 
by the defendant-company in respect of which they were entitled to claim a depre- 
ciation as a deduction to set off against the profits of the year and, what is more, 
the amount of Rs. 41,001 advanced to the plaintiff was shown as a loan due from 
Natesa Ayyar. It is no doubt true that, in this balance sheet, the value of the- 
buses was not shown on the assets side : Vide Exhibit A-14, and the auditor’s report, 
which was before the general body meeting, Exhibit A-34, dated 6th March, 1944, 
states that shares were issued to the value of Rs. 41,000 for the purchase of buses and 
the sum of Rs. 41,001 is treated as loan to Natesa Ayyar. Regarding the purchase 
of buses from the Transport Company, it is stated therein that there is no valuation 
definitély mentioned anywhere in the account books but the auditor was made to 
understand that this amount of Rs. 41,001 represented the value of fourteen buses. 
taken over and the depreciation was “ustified. The loss in respect of the Town. 
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Bus Service and Kariyar Bus Service of Rs. 14,096-3-6 was sought to be explained 
on the basis of the aforesaid transaction. 


In the general body meeting, besides the five directors, who signed in Exhibit 
A-3 (a), there was Velayudham Pillai, the managing director, who was aware of the 
transaction from the beginning and two or three others, who were outside the 
directorate. In June, 1944, Velayudham Pillai ceased to be the managing director 
and the present managing director, Sayyed Khasim Sahib, was elected in his place. 
For the year ending goth June, 1942, the company declared a dividend of six 
per cent. and, for the year ending goth June, 1943, a dividend of seven per 
cent. was declared. Natesa Ayyar received dividend warrants for the thrity-six 
shares which were held in his name in the defendant-company, for the year ending 
goth June, 1943, but he did not receive dividend warrants in respect of 410 shares of 
e plaintiff-company. On 27th December, 1944, he got issued a lawyer’s notice 
to the defendant, Exhibit A-18, calling upon the managing director of the defendant- 
company to issue dividend warrants in respect of the 410 shares immediately. On 
roth January, 1945, the managing director, Sayyed Khasim Sahib, sent a reply, 
Exhibit A-18 (a) to the effect that the matter would be placed for consideration 
before the general body meeting of the defendant-company and that after the 
decision of the general body, a reply would be sent. He however added that, as 
he could see from the available records in the office of the defendant-company, 
there was no allotment of 410 shares to the plaintiff nor was there any application 
by the plaintiff to the directors of the defendant-company. After this reply, a 
general body meeting was convened. Exhibit A-34 (b) is the notice calling for a 
general body meeting on 31st January, 1945. The resolution, as it was passed at 
that general body meeting stated : 

“The Kallidaikmichi Transport Company, Limited, having applied for 410 shares according 
to rules to the Board of Directors, Tirunelveli Motor Bus Services Co., Limited, the Directors of this 
«company convened a meeting of the Board in pursuance of the same and brought the said application 
for approval. As the Board of Directors of the Company did not make the allotment, it was resolved 
by all the directors except Sri R. Velayudham Pilla: that the 410 shares said to have been obtained 
by the said Transport Company cannot be binding on Tirunelveli Motor Bus Service Company.” 
The objection in this resolution was that, though there was an application 
in the records of the company’s office for the allotment of 410 shares, no allotment 
was made by the directors and that, therefore, the right to the shares did not legally 
vest in the plaintiff. On 14th April, 1945, a letter was addressed on behalf of the 
defendant-company by its lawyer to the Advocate of Mr. Natesa Ayyar, the managing 
director of the plaintiff-company, intimating him that the alleged allotment of the 
said 410 shares was not legal and that it was not supported by consideration. In 
this letter, it was also alleged that there was no application for allotment of shares, 
‘contrary to what was contained in the resolution of the general body meeting. 
After some more correspondence, the plaintiff instituttd on goth April, 1945, Original 
Suit No. 35 of 1945 on the file of the Sub-Court, Tirunelveli, against the defendant 
for a declaration of the plaintiffs title to 410 fully paid-up shares in the defendant- 
company and for a decree against the defendant for a sum of Rs. 3,054-8-0 being 
the dividend together with interest at six per cent. per annum. Exhibit B-2 is the 
plaint in that suit. 

The main defence of the defendant in that suit was that the buses were sold for 
a sum of Rs, 41,000 and the amount received by Natesa Ayyar (as loan) was not 
really a loan but represented the sale price of the vehicles with the routes, that the 
certificates in respect of the additional 410 shares was a forgery and was fabricated 
by the managing director of the plaintiff company, Natesa Ayyar, and the managing 
director of the defendant-company without the knowledge and consent of the other 
directors of the company. ‘There was no application for the allotment of shares to 
the board of directors and there was no allotment of shares. 


There was only one omnibus issue framed in the suit, apart from the formal 
issues, which did not bring out however the real question for decision between the 
parties. ,The issue was : 

“ Is the plaintiff entitled to 446 shares or only to 36 shares ?” 


ÍT] rae TRANSPORT GO. v. TIRUNELVELI MOTOR BUS CÒ. (Satyanarayana Rao, JÀ. i4 


Though the learned Judge, who tried the suit, noticed that it was not happily 
worded, he did not amend it but took it for granted that the matter in dispute bet- 
ween the parties, whatever it may be, was within that issue and under it, he discussed 
the various questions of law and fact. In conclusion, he found that no title vested 
_ in the plaintiff in respect of the 410 shares as there was no allotment of the shares 
by the directors but that there was allotment only by the managing director, which 
was insufficient in law to vest title to the shares and to make the allotment legal. 
He, however, also went into the question whether the case of the defendant that 
there was a sale of the buses for a sum of Rs. 41,000 or whether there was an agree- 
ment to exchange the buses for the shares was true and whether the sum of Rs. 41,000 
was really a loan advanced to Natesa Ayyar. On this question, he found that the 
case of the defendant that there was a sale was not true, but that there was an agree- 
ment to accept for the shares the buses and that the sum of Rs. 41,000 advanced 
to Natesa Ayyar was a loan and not the sale price of the buses. In the result, the 
suit was dismissed with costs on 15th July, 1946. 


There was no appeal against this decision by the plaintiff but on 12th Octéber, 
1946, a notice, Exhibit B-g, was issued by a Vakil on behalf of the plaintiff to the 
defendant-company in ‘these terms : 


“ Now that Original Suit No. 35 of 1945 on the file of the Sub-Court, Tinnevelly, has been dis- 
missed on the technical ground that there has been a legal defect in the proceedings relating to the 
allotment of the 410 shares, the subject-matter of the aforesaid suit, the following position arises and 
is created by the result of the above swt. 


The Transport Company, Limited, which entered into the transaction of parting with its fourteen 
buses to you in lieu of 410 shares in your company has all along been under the idea, belief, and im- 
pression that the entire transaction, inclusive of the allotment of the 410 shares was in order, in accord- 
ance with law, valid and binding on you. But, however, the Court accepting your plea of 
invalidity attached to the allotment of shares has dismissed the suit. 


Law and equity, therefore, enjoin you to restore to the Transport Company, Limited, the buses 
delivered over to you or their substitutes and all additions to them together with all the route rights 
in the Palamcottah-Tinnevelly, Tinnevelly-Pattai, Ambasamudram-Saliyar routes, original and 
subsequently obtained along with the net profits earned from 7th August, 1942, up to the date of 
re-delivery. 

-* You are hereby called upon to do so within three days from the date of receipt of this notice. If 


you fail to do so on any account, you are hereby informed that a suit will be filed against you to obtain 
the reliefs aforesaid with costs.” 


There was no compliance with this demand made on behalf of the plaintiff by 
the defendant and the present suit was, therefore, instituted on 1st November, 1946. 


In the plaint, as originally framed, a claim for specific performance was not 
included. The plaintiff made’an application on 1gth March, 1947, under Order 6, 
rule 17, Civil Procedure Code, for amendment of the plaint (Interlocutory Appli- 
cation No. 167 of 1947). Leave to amend was granted notwithstanding the opposi- 
tion of the defendant by the Court by its order, dated 17th November, 1947 and the 

laint was accordingly amended. ‘This order granting leave to amend was affirmed 

y this Court in revision. The present suit, therefore, is one based upon a contract 
to allot shares, in exchange for fourteen buses, which still remained executory, as 
the allotment in pursuance of it was declared to be invalid by the decree in Original 
Suit No. 45 of 1945. In other words, the plaintiff wishes to fall back upon what he 
claims to be the original executory contract concluded between the plaintiff and the 
defendant to exchange buses for 410 shares of the value of Rs. 41,000. Though 
it is not very precisely stated in the pleadings, it has been so understood both in the 
Court below and also in the arguments before us. As a result of the existence of 
this contract, and its breach by the defendant, the plaintiff claims that he is entitled 
to enforce specific performance, or,:in the alternative, to claim damages for its 
breach. If the contract is treated as having been rescinded, he claims that he is ° 
entitled to restitution of the benefits which the defendant derived under the contract, 
as it is a proved fact that the plaintiff, in pursuance of the arrangement, not only 
delivered the buses but also concurred in the transfer of the routes and the buses 
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Board. ,, 

The suit was resisted by the defendant on various grounds, which are covered 
by as many as fifteen issues in the case, some of which overlap. But the sum and 
substance of the defence at any rate as it emerged in the arguments before us is, 


- (i) that there was no concluded contract of exchange between the plaintiff 
and the defendant ; 


(ii) that the managing director, Velayudham Pillai, had no power or autho- 
rity to enter into a contract of exchange so as to bind the company ; 


^: (i) that even if Exhibit A-3 (a) had the concurrence of the directors, they 
had'no authority to enter into a contract with a stranger to allot shares as it was 
opposed’ tothe ‘articles of the company ; 

i (iv) that under section 105-C of the Indian Companies Act, a contract 
agreeing to give shares in the first instance to the plaintiff, without following the 
provisions of that section, is void ; 


(v) that if the contract is enforced by directing the allotment of 410 shares 
to the plaintiff, it would in effect and substance reduce the defendant-company 
to a subsidiary company thereby practically affecting and impairing its right to 
manage its own affairs without interference ; 


(vi) that, in any event, the plaintiff is not entitled either to claim specific 
performance of the contract or damages for its breach, as under Exhibit B-9, he had 
definitely and irrevocably elected to treat the contract as having been rescinded and 
claimed restitution. In other words, under Exhibit B-g and even in the plaint as 
originally filed, he never proceeded on the footing that he was standing by the 
contract and, claimed relief on that footing but that the intention has always been, 
until the stage of amendment of the plaint, to claim restitution on the footing that 
the contract was rescinded by him ; and 


it (vii) that the suit was barred by limitation. 


There is also the question which was debated before us, viz., on what basis 
plaintiff should be granted either restitution if he is entitled to it, or damages for the 
breach, of the contract if he is not entitled to specific performance, but is only entitled 
to damages for breach of the contract. 


It is rather difficult to determine from the judgment of the learned Judge 
whether he:intended to find whether there was or was not a concluded contract 
between the parties. In paragraph g he found, to quote his words : 


“ When the defendant has wholly failed to make out a cast of conspiracy, fraud and collusion 
in the matter, when the evidence of P.W. 1 is uncontradicted and is corroborated by the documents 
to'which I have made reference supra, I have no option but to hold that the plaintiff’s case of the 
contract of exchange, nz., transfer of 14 buses in lieu of 410 shares has been proved.” 


In paragraph 13 of the judgment, he says that the finding in the previous suit 
was that there was no valid offer to purchase shares and no valid acceptance and 
therefore there was no valid contract and that finding is binding upon the plaintiff 
and is res judicata. He also states in that paragraph that there was election made: 
by the plaintiff to, treat the contract as having been rescinded by the notice, Exhibit 
B-9, and that, therefore, the laintiff was not entitled to any relief on the footing. 
that the contract was affirmed by him. He also found that the suit was not barred 
by limitation, that there was no enforceable contract and if there was any contract, 
the plaintiff was not entitled to claim the relief of the specific performance of the 
contract. He came 'to this view on various grounds, which are referred to in para- 
graph 15 of the judgment. In paragraph 17, under issues 2, 2 (b) and 3, he found: 
that the plaintiff was not entitled to demand an account from the defendant of, the. 
profits earned by their buses from 7th August, 1 and finally he found that the 

laintiff was entitled to recover the value of the fourteen buses on the footing of 
failure of consideration and the value of the buses was fixed by him at Rs. 41,000. 


to the defendant by joining in an application which was made to the Road Traffic 
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The plaintiff, however, objects to the finding as regards the value in this appeal. 
As there was a loan due from the plaintiff to the defendant, he allowed the loan to 
be set off against the amount which the defendant is bound to pay as the price of the 
fourteen buses and directed the defendant to pay court-fee on a sum of Rs. 41,001 
treating it as a set off. In the result, after making the necessary adjustments, he 
found that the plaintiff was entitled to a decree for the balance, viz., Rs. 3,480-8-4, 
with interest at six per cent. per annum. 


In the appeal by the plaintiff, the correctness of the findings of the learned 
Subordinate Judge, which were against the plaintiff, were canvassed and the position 
taken up by the defendant was contested. 


The first and foremost question which is the foundation for the suit is the 
existence of a concluded executory contract, which preceded the allotment. The 
legal possibility of a valid executory contract for allotment of shares is recognised, 
provided there was an offer to take up shares which was communicated to and was 
accepted by or on behalf of the company. An executory contract to take up shares 
may be brought into existence in the same manner and subject to the same principles 
as under the Contract Act. The communication of the acceptance need not be in 
writing. It may be verbal or may be inferred by conduct : see Bat Mangu v. Bharat- 
khand Cotton Mills, Go. t and In re Universal Banking Corporation (Gunn’s case)*, A Court 
has jurisdiction to decree specific performance of a contract either to take shares 
or to allot shares subject to the same principles which govern suits for specific 
performance, as laid down in the Specific Relief Act. It has, therefore, to be seen, 
whether the evidence in the case establishes an executory contract of exchange of’ 
shares for the buses, apart from allotment which was held to be void and ineffective 
to convey title to the plaintiff to 410 shares. 


In pursuance to the resolution of the plaintiff-company, Exhibit-A-4, dated 
7th August, 1942, P.W. 1 sent an application Exhibit A-3. In the earlier litigation, 
these two documents, Exhibits A-3 and A-4, were not available but, in the present 
case, the plaintiff got them produced by summons issued to one Sesha A angar, 
the Vakil of Velayudham Pillai, to produce the documents. On the same day, 7th 
August, 1942, the matter was considered by the directors, as appears from the endor- 
sement, Exhibit A-3 (a), though there is no record of any meeting of the board of 
directors nor is there any evidence that the seventh director accepted or rejected 
it. The endorsement, Exhibit A-3 (a), which was signed by five of the directors 
and which must have had also the concurrence of the managing director, Velayu- 
dham Pillai, constitutes an acceptance of the offer of exchange made under 
Exhibit A-3 by a majority of the directors of the company and also constitutes an 
agreement to advance to the plaintiff the amount required to discharge his debts, 
It is no doubt true, as stated byeFry, L.J., in In re Portuguese Consolidated Copper Mines 
Limited®, that the directors cannot think without a meeting, It is also established 
that a company is entitled to the benefit of the “ combined wisdom ” of the directors 
in a meeting, unless the articles provide for transacting the business by resolution 
in writing circulated to the directors without a meeting. In the case of this private 
limited company, there is no doubt no such article authorizing the directors to 
dispose of the business by circulation. Though the minutes book of the defendant- 
company does not record any meeting of the board of directors on 7th August 
1942, there is no evidence that when all of them signed on the same day, they did 
not consult each other. They belong to different places near by and the directors 
could have given evidence in the matter to enlighten the Court where and under 
what circumstances they signed the endorsement, Exhibit A-3 (a), on the same 
day. No oral evidence was adduced on behalf of the defendant. The theory of 
“combined wisdom”, has not been rigidly applied and Bacon, V.C., in In re Bonnelli’s 
Telegraph Company (Collte’s Claim) *, considered the import of the expression “ com- 
bined, wisdom ” and expressed the view that the directors must be of one mind but 
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that it is not necessary that they should all meet in one place. The learned Vice- 
Chancellor says : 


“ I can conceive a great many circumstances which I do not say happened in this case, but which 
may happen in any case where the actual presence of the three directors cannot be-procured, but 
where their combination can be most effectually secured by correspondence, by transmission of mes- 
sages, or by other means which may be resorted to. If you are satisfied that the persons whose con- 
currence is necessary to give validity to the act did so concur, with full knowledge of all that they 
were doing, in my opinion, the terms of law are fully satisfied, and it is not necessary that whatever 
z a by directors should be done under some roof, in some place, where they are all three assem- 


Under the articles of association of the defendant-company the quorum for the 
meeting of directors is three. The endorsement was written by one of the directors 
and was signed by five of them. In the absence of any clear explanation on behalf 
of the directors, it is rather difficult to accept the contention that the directors did 
not consider the propriety of accepting the offer made on behalf of the plaintiff 
and that they were not of one mind. It is difficult to reject the acceptance by them 
on the technical ground that there is no record of any meeting in the minutes book 
of the company on that day. One of the signatories to Exhibit A-3 (a), is the present 
managing director and he, who is contesting the suit, did not venture to go into the 
witness box and throw light on the question. 


It is the evidence of P.W. 1, which was not contradicted on the other side, that 
Velayudham Pillai, the then managing director, communicated this acceptance 
to P.W. 1, whereupon on the night of 7th August, 1942, an amount of Rs. 16,001 
was paid (see Exhibit A-10) and the fourteen buses were delivered to the defendant. 
It must be remembered that at that time the policy of the company was to acquire 
as many routes and buses as possible to a unhealthy competition, aay 
during the war period when they were making enormous profits in the business. 
Therefore there was an offer by the plaintiff-company ad acceptance on behalf 
of the defendant, which was communicated to the plaintiff and was acted upon. In 
the balance sheet for the period ending goth June, 1943, Exhibit A-14, the amount due 
by Natesa Ayyar, viz., Rs. 41,001 was shown as a loan to him and in respect of fourteen 
buses depreciation of over Rs. 10,000 was claimed. The auditor’s report drew 
pointed attention to the shares. The balance sheet and the auditor’s report were 
placed before the general body with the concurrence of the directors. The general 
body consisted of seven directors and two or three others and the amounts earned 
by these buses and the routes were shown in the balance sheet. We purposely refrain 
from making any reference to the intermediate steps taken by the managing director 
of making a return to the Registrar of Joint Stock Companies of the allotment of 
shares and the joint application for the transfer of routes made by P.W. 1 and 
Velayudham Pillai, as it may be said that it was only an act of the managing director 
and not of the directors. But the same explanation cannot be availed of with 
reference to the balance sheet and the auditor’s report which were accepted by the 
general body including the directors. They should have, if they had any doubt, 
enquired of the managing director as to how it happened that there were fourteen 
more buses whose earnings were brought into the balance sheet and the deprecia- 
tion in respect of which was claimed as a deduction. The loan to Natesa Ayyar 
of a large sum of Rs. 41,000 should certainly have attracted the attention of the 
directors to call for an explanation from the managing director if really they were 
ignorant of it as is now claimed. Unfortunately, they did not go into the witness 
box ‘to explain their conduct. The balance sheet and the auditor’s report were 
unanimously accepted by the meeting of the general body. It is therefore reason- 
able to presume that this contract of exchange was accepted by the directors and 
the shareholders. We are not now concerned with the legality of the allotment 
of shares and the irregular procedure adopted in making the allotment, which 
was the subject-matter of consideration in the earlier suit, which resulted in the 
declaration that the plaintiff was not entitled to the shares in question. We are 
only dealing with the existence of an executory contract which was accepted and 
communicated and acted upon, until the suit, Original Suit No. 35 of 1945, which 
was preceded by the exchange of notices in which the allotment was repudiated. 
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To support the case of the plaintiff, there is the evidence of P.W. 1, Natesa Ayyar, 
and there is no evidence contra. We are, therefore, of opinion that apart from the 
invalid allotment, there was an antecedent executory contract of exchange between 
the parties which was acted upon. 

. As the defendant refused to perform the contract and repudiated it, is the 
plaintiff entitled to specifically enforce the contract or claim damages for its breach 
or claim restitution on the ground that it became void ? It was open to the plaintiff, 
after the disposal of the suit, Original Suit No. 35 of 1945, either to affirm the con- 
tract and treat it as subsisting and to claim specific performance or to treat the 
contract as having been broken by the defendant as it was denied in the earlier 
litigation and to claim damages. Without affirming the contract, it is also open 
to him to rescind the contract, accepting the repudiation and claim restitution 
of the benefits received by the defendant under the contract. l 

The interconnection between the rights and the corresponding obligations 
arising under sections 39, 64, 65 and 75 of the Contract Act were considered by Sir 
George Rankin in the decision of the Privy Council in Muralidhar Chatterji v. Inter- 
national Film Cempany, Lid.1. In explaining the significance of “ void ” and “ void- 
able ”, Sir George Rankin quoted with approval, the passage from Pollack and Mulla 
in their Commentaries on the Indian Contract Act (Sixth edition), at page 365 : 

“ Whenever one party to a contract has the option of annulling it, the contract is voidable ; 
and when he makes use of that option the agreement becomes void.” 

After pointing out that under section 64, 

We de fa ane a liability to make restitution attaches to a party putting an end to a 
contract under section 39 ”, 
their Lordships observed : 

“the right to damages (i.e, under section 75) presents no insuperable objection to the 
application of section 64 to cases of decision under section 39”. 
Under section 64, the obligation to restore the benefit is cast on the party 
rescinding a voidable contract and not on the other party, even though it was the 
other party’s default that led to the recision. ‘That left untouched the rights of the 
rescinding party under sections 65 and 75. Inthe present action, the plaintiff- 
company carried out in full their part of the contract with the defendant-company 
and no further obligation under that contract rested on the plaintiff. When the 
defendant-company repudiated the contract itself the plaintiff was entitled to treat 
the contract as void within the meaning of section 65. It became void when the 
plaintiff exercised his right to rescind it under section 39. The defendant’s liability, 
then, was to restore to the plaintiff any advantage the defendant had received 
under that contract or to make compensation for it. That was independent of the 
statutory right accrued to the plaintiff under section 75. The rights were not 
necessarily alternative ; they*could be cumulative. The advantage which the 
defendant received under the contract within the meaning of section 65 included 
in the circumstances of this case not only the value of the fourteen buses with the 
route rights but also the profits the defendants earned directly by the use of those 
buses and the route rights. 

After the suit was disposed of, on behalf of the plaintiff, a lawyer’s notice, 
Exhibit B-9, was issued to the defendant. All that was claimed in that notice was 
restitution of the benefit, viz., the return of the buses together with the substitutes 
and additions and the route rights together with the net profits from 7th August, 
1942, up to the date of re-delivery. In the notice, it was alleged that the plaintiff 
was under the impression till the disposal of the suit, that the entire transaction 
inclusive of the allotment of 410 shares was in order, in accordance with law, valid 
and binding but that the Court, accepting the plea of the defendant based on the 
invalidity attaching to the allotment of shares, dismissed the suit. It is, therefore, 
claimed that, in law and equity, the plaintiff was entitled to restoration of all the 
benefits which the defendant had obtained under the contract, which became void 
by the decision of the Court in Original Suit No. 35 of 1945. In our opinion, the 
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plaintiff by the notice, Exhibit B-g, far from affirming the contract, and claiming 
specific performance as if it continued to exist or even claiming damages as if it was 
broken by the defendant, acted as if the contract was wiped out and claimed that 
the parties should be restored back to the position in which they would have been, 
had not the contract been entered into. After this definite election, with full 
knowledge of the facts and after consulting a lawyer, it is difficult to hold, notwith- 
standing the finding that there was an executory contract of exchange, that the 
plaintiff is entitled to either specific performance or to damages. What is more, 
even in the present suit as originally filed, no claim for specific performance was 
in the first instance made. It was only the other reliefs that were insisted upon 
in the suit. Later by an amendment, the plaintiff included in the suit a prayer 
for specific performance but, in the body of the plaint, no specific allegations 
were made justifying a decree for specific performance. We think, therefore, that 
by reason of Exhibit B-g, and the plaint as originally filed, P.W. 1 has put himself 
out of his power to revive or resuscitate the contract, which by his own act of election, 
was rescinded. In our opinion, it is too late for him to go behind his own election 
and get rid of its effect. In this view, the only relief which the plaintiff will be 
entitled to, is the restoration of the benefits received by the defendant under the 
contract and no more. This is the relief, which the lower Court thought, in justice, 
the plaintiff was entitled to, though we are not in entire agreement with the extent 
of the relief granted by the lower Court. 


In the above view, it may not be necessary to consider the other objections 
raised on behalf of the defendant regarding the validity and the enforceability of 
the contract except the question of limitation. On this point however, we see 
no reason to differ from the conclusion of the trial Court that the suit was not barred 
by limitation. By reason of the decision in the earlier suit, the contract became 
void and it is from that date that the plaintiff’s cause of action arose. Till then he 
was in the position of a party who accepted performance of the contract by the 
defendant by alloting the shares but the allotment was declared to be ineffective 
and invalid by the ccc in Original Suit No. 35 of 1945. Even to enforce the 
contract, the suit is in time, as no definite period was fixed under the contract for 
ee performance and it was only when there was demand and refusal after the 

isposal of Original Suit No. 35 of 1945, that the cause of action for enforcing the 
contract arose. The objection, therefore, that the suit was barred by limitation 
must be over-ruled. 


,As the other objections were also argued before us, we may briefly refer to 
them. In view of the finding that the contract had the approval of the directors 
and even of the general body, the objections that the managing director had no 
power to enter into the contract and that there was no power to allot shares to 
strangers, lose their force. Section 105-C of the Companies Act also does not stand 
in the way as, in the present case, the whole of the capital is issued capital. What- 
ever may be the interpretation that may be placed on section 105-C, the restriction 
in that section does not apply to issued capital. The Supreme Court, in Nanalal 
Raver and another v. Bombay Life Assurance Company and others1, did not finally decide 
the proper construction of this section though there was the opinion of Das and 
Mukherje, JJ., that section 50 of the Indian Companies Act applies to the increase 
of the share capital above the authorised capital and section 105-C applies to the 
issue of further shares within the authorised limit, t.¢., within the authorised capital. 
In that case, as appears from the facts, the directors decided to issue further shares 
within the authorised capital but, as in the present case all the shares were already 
issued, the allotment of such shares would not contravene the provisions of section 
105-C. 

It now remains to consider the extent of the relief by way of restoration of the 
benefit which the plaintiff would be entitled to. The learned Judge in the Court 
below thought that the plaintiff was entitled only to the value of the shares,as on 
the date of the contract, viz., 7th August, 1942, which was fixed by him at Rs. 41,000, 
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the nominal value of the shares agreed to be allotted to the plaintiff. He refused 

to grant to the plaintiff the substituted buses and did not direct the transfer of the 

routes nor did he direct an account of the profits, which the defendant-company 

earned by the use of the buses of the plaintiff. The plaintiff contends and, in our 

opinion, rightly that the nominal value of the shares should not have been taken 

as the basis for valuing the fourteen buses. ; 
* + * * * * 


(The learned Judges then held that the market value of the buses on 7th 
August, 1942, was Rs. 75,000.) 

The other relief regarding the substituted buses cannot be grantéd as no legal 
basis has been shown to us to justify the grant of such relief. It must be rejected. 
But there is no reason to reject the claim of the plaintiff that he was entitled, not 
only to the value of the buses as on that date but also to an account of the profits, 
which were earned by the defendant-company by the use of the buses. ‘The buses 
were purchased for the specific purpose of plying them along the three routes, which 
were also transferred by the plaintiff to the defendant. It is, therefore, reasonable 
to direct the defendant to restore to the plaintiff not only the value of the buses 
but also the profits earned by those buses, which have to be ascertained by the 
lower Court by taking an account of the profits. The plaintiff at present has no 
buses. The claim, therefore, of the plaintiff that the defendant should also be 
directed to retransfer the routes or at any rate, must concur in an application to 
transfer the routes cannot be considered. If however, the plaintiff purchases 
buses and an application is made to the Road Traffic Board for giving him back 
the three routes which, with his concurrence, were transferred to the defendant- 
company, the Road Traffic Board may consider the circumstances under which 
the plaintiff parted with his rights and the defendant unjustly retained the benefit 
and the user of those routes. 


The appeal, therefore, will be allowed in part to the extent indicated above: 
The ieee will be entitled to the set-off which was claimed and was allowed 
by the Court below on his payment of the court-fee. ‘There will be a decree, there- 
fore, in favour of the plaintiff for the balance after deducting a sum of Rs. 41,000 
from the sum of Rs. 75,000. The difference between the two amounts with subse- 
uent interest will be substituted for the sum of Rs. 3,480-8-4 decreed by the lower 
urt. The plaintiff will also be entitled to the profits earned by the defendant 
by the use of the buses from 8th August, 1942, which will be determined by the 
lower Court after taking accounts. The liability to account is on the defendant. 
The mode of taking account and the items that should be considered will be decided 
by the lower Court in the first instance. The refusal to direct delivery of the substi- 
tuted buses may not preclude the plaintiff from showing, if he can, that the profits 
earned by them should also enter into the computation. The lower, Court will pass 
a final decree for the amount after it is ascertained. j 


There is no substance in the memorandum of cross-objections. The ground 
is that interest bn Rs. 41,000 should have been allowed but that ground was not 
taken in the grounds of the memorandum of objections, the defendants’s only 
grievance being that the plaintif should not have been allowed interest from the 
date of the plaint which, of course, is an untenable contention. The memorandum 
of cross-objections is, therefore, dismissed with costs. The appellant and respondent 
will pay and receive proportionate costs throughout in the appeal and the suit. 


Interest on Rs. 75,000 will be allowed at six per cent. per annum from the 
date of the plaint. 


R.M. i Appeal allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Justice Mack anp Mr. Justice _Krisunaswami NAYUDU. 
A. Bacha Saheb -- Appellant® 


D. 
Nariman K. Irani and another ., Respondents. 


Transfer of Property Act (IV of 1882), section 69—~Mortgagees power of private sale—-Drastic nature of 
—Suit for injunction restraining the exercise of the right of private sale under—Grant of temporary injunction— 
Considerations that should weigh with a Court—Imposition of onerous terms—~Propristy. 

Section 69 of the Transfer of Property Act is a drastic provision and places bona fide mortgagors 
who have a real defence to any action on the mortgage in a very disadvantageous and helpless position. 
Where the mortgagee purports to exercise the power of sale under section 69 of the Transfer of Pro- 

Act without the intervention of a Court, no defences could be raised as would normally be open 
in a suit for sale or foreclosure instituted on the mortgage. The title of the purchaser cannot be 
impeached for any irregularity as is normally available in sales by execution of decrees by Court 
under Order 21 of Code of Civil Procedure. The only remedy of a person who is damnified by an 
unauthorised or improper or irregular exercise of the power is to sue the mortgagee for damages. 


There is a great scope afforded for mortgagees to circumvent the law and misuse the benefit 
conferred by the section to the detriment of the mortgagor. 


The incorporation into the Indian Statute of the provisions of the English enactment places the 
mortgagor in a mortgage where a power of sale is conferred without the intervention of Court, at a 
a great disadvantage. 

f ee tions for amendment of the section to avoid the hardships and probable injustice 
in 

A Court in granting a temporary injunction has undoubtedly powers to impose terms and condi- 
tions to the granting of the injunction, but the imposition of such terms must be reasonable and such 
as not to make it impossible for the plaintiffs to comply with the terms thereby virtually denying 
the relief which he would otherwise be ordinarily entitled to. Ordinarily in a suit for an injunction 
where it is found that there are real and bona fide objections to the exercise of the right of private 
sale by a mortgagee under section 69 of the Transfer of Property Act, the plaintiff would be entitled 
to an Injunction and unless the Court is of opinion that the suit for injunction is filed purely with a 
view to delay and put off the recovery of the mortgage amount and is not bona fide, injunction should 
be granted and in appropriate cases the income of the properties may be secured to the mortgagee 
in case there is a large arrears of interest or there is any apprehension that the property may not be 
sufficient to discharge the mortgage. 

Per Mack, 7.—‘‘ The application of the principles of advanced English Legislation to India 
without regard to Indian conditions and machinery leads to unfortunate results. The power of 
private sale given to a mortgagee under section 69 of the Transfer of Property Act should be amended 
to minimise if not avoid abuse of its provisions. A mortgagor when served with a notice under section 
69 (2) of the Act might be enabled to apply to the Court having jurisdiction, on a reasonable court- 
fee, to have the sale held through a Commissioner appointed by the Court, acting under the Court’s 
control and instructions. It is also necessary to amend the Court-fees Act to make it impossible for 
mortgagors to file injunction suits valued by them at will in any but the Court having Jurisdiction 
to try suits arising out of the mortgage itself.” 


Appeal against the order of the Second Additional Judge of the City Civil 
Court at Madras, dated the 11th day of October, 1954 and made in I.A. No. 718 
of 1954 in O.S. No. 980 of 1954. 


K. Venkateswaran for Appellant. ; 


T.C. A. Anandalwar, P. R. Varadarajan, T. T. Srinivasan and A. N. Rangaswamy 
for Respondents. 


The Court delivered the following Judgments 


Mack, 7.—I have read with great interest the order of my learned brother, 
with which I am in substantial agreement. In C.R.P. Nos. 1663 and 1666 of 1954, 
in which we dealt with the court-fee payable on the suits, we expressed the view 
that they were limited in scope and that the City Civil Court had no jurisdiction 
to determine the scaled-down amounts, if the mortgagors were found to be ‘ agri- 
eulturists’ entitled to relief under section 13-A of the Madras Agriculturists’ Relief 
Act’as amended by Act XXIII of 1948. Within this limited scope of granting an 
injunction restraining exercise of powers of sale under section 69 of the Transfer of 
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Property Act until the scaled-down amount is determined in a competent Court by 
appropriate proceedings, the City Civil Court has no jurisdiction, in my view, to 
lay down any terms under which the powers of sale under section 69 can be exer- 
cised ; por can the mortgagee exercise these powers except for the scaled-down 
amount, It is regrettable that in the earlier injunction suit filed, the right of the 
mortgagee to substantial relief under section 13-A was not even mentioned, and it 
would appear that this.aspect of the matter was completely overlooked by the 
learned advocates for the mortgagor and the mortgagees throughout that previous 
litigation. In this view of the matter, I agree that C.M.A. Nos. 501 and 502 of 
1954 filed by the puisne mortgagee and mortgagor respectively should be allowed 
with costs. L.P. A. Nos. 221 and 222 of 1954 which arise out of them, we are also 
separately allowing, but without any order as to costs. C.M.A. Nos. 552 and 
553 of 1954 by the mortgagees are dismissed without any order as to costs. In 
C.R.P. Nos. 1663 and 1666 of 1954, we have directed the parties to bear their own 
costs. 


My learned brother has made some interesting observations on the powers 
of private sales by mortgagees under sections 69 and 69-A of the Transfer of Pro- 
perty Act as amended by Act XX of 1929 being abused by mortgagees in conditions 
prevailing in India which are rather different from those in the United Kingdom 
at the time of the English Conveyancing and the English Property Act of 1925, 
in the light of which Act XX of 1929 was enacted. This is unfortunately true and 
not the only instance in which advanced English legislation has been made appli- 
cable to India without regard to Indian conditions and the machinery available 
here, with unfortunate results. The abuse has not however been one-way traffic, 
‘and mortgagors also show sometimes reciprocal resourcefulness in suits for in- 
junctions, paying practically no court-fee in the lowest Court of civil jurisdiction 
to restrain bona fide honest mortgagees from exercising their powers of sale on some 
ground or other. I am in substantial agreement with my learned brother on the 
desirability for amended legislation to minimise, if not, avoid, abuse by a statutory 
provision for a right to a mortgagor, when served with notice of sale under section 
6g (2), to apply to the Court having jurisdiction to have the sale held through a 
commissioner appointed by the Court, acting under the Court’s control and instruc- 
tions, on a reasonable fixed court-fee, the resulting sale, of course paying the full 
stamp duty as in a private sale. It also appears necessary for the Court-fees Act 
to be radically amended so as to make it impossible for mortgagors to file injunction 
suits valued by them at will in any but the Court having jurisdiction to try suits 
arising out of the mortgage itself. 


Krishnaswami Nayudu, 3.—These appeals arise out of the two applications 
filed by the plaintiffs before the znd Additional City Civil Judge, Madras in O.S. 
Nos. 980 and 996 of 1954 for “an order of temporary injunction restraining the 
mortgagees, defendants 1 and 2, from bringing certain properties to sale in pur- 
suance of a power of sale under section 69 of the Transfer of Property Act. 


The properties sought to be brought to sale consist of two Cinema houses, one 
in the City and another at Pallavaram; and extensive lands in Adyar and other 
places, all of which have been subjected to several mortgages. Defendants 1 and 2 
claim as assignee-mortgagees in respect of some of the mortgages and as direct 
mortgagees in the remaining. There are ten such mortgages and the mortgagees 
claim a total sum of Rs. 52,021-2-4 for the recovery of which amount they have 
proposed to sell the properties. There is a subsequent mortgage. The plaintiff 
in O.S. No. 980 of 1954 is the mortgagor and the plaintiff in O.S. No. 996 of 1954 
is the puisne mortgagee of the properties. 

The contention of the plaintiffs is that they are agriculturists within the meaning 
of the Agriculturists Relief Act IV of 1938 and also under Act V of 1954. Under 
Act TY of 1938 being agriculturists they will not be liable to pay a ce sum of 
8 lakhs and odd as claimed by the mortgagees but to a sum less than Rs. 4,03,000 
having become entitled by reason of the Amending Act of 1948 to the benefit conferred 
by: section 13-A of the Agricylturists Relief Act IV of 1938 and that the claims 
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under many of the mortgage deeds will become wholly wiped out. Further, by 
reason of the passing of Act V of 1954, which granted temporary relief to agricul- 
turists by staying all proceedings against agriculturists for a period of one year 
from the’date of the passing of the Act, any sale without the intervention.of Court 
would be wrongful, illegal and void and the plaintiffs in both the suits prayed for a 
declaration that any sale of the properties before 7th February, 1955 without in- 
tervention of Court would be wrongful, illegal and void, and for an injunction 
restraining the mortgagees from eee the right of sale, without intervention 
of Court, of the plaintiffs’ properties and in any event till 6th February, 1955. 
The mortgagees denied that the plaintiffs were agriculturists either within the mean- 
ing of Act IV of 1938 or Act V of 1954 and stated that they were not entitled to 
any injunction. 

On the applications for temporary injunctions, out of which these appeals 
arise, the learned City Civil Judge granted a temporary injunction but put the 
plaintiffs on terms by directing them to deposit a sum of Rs. 1,60,000 within one 
month from the date of his order. Both the plaintiffs and the mortgagees, defen- 
dants 1 and 2 have filed these appeals against the said order of the City Civil Court. 


Though the question as to whether the plaintiffs are agriculturists has not been, 
quite properly, elaborately gone into by the learned Judge, we agree with his con- 
clusion that the plaintiffs have established that they are agriculturists owning agri- 
cultural lands and have not been shown to have paid any income-tax, they having 
produced a certificate from the Income-tax Department to that effect, and it is 
therefore correct to say, as the learned Judge pointed out, that there is a prima 
facie case requiring investigation as to the question of the applicability of the Agri- 
culturists Relief Act and the right to have the debts scaled down. We are also 
in agreement with the view taken by the learned Judge that if the proposed sale 
is to be allowed to be proceeded with, irreparable injury will be caused to the 
plaintiffs. 

, We have no hesitation in observing that section 69 of the Transfer of Property 
Act is a drastic provision and places bona fide mortgagors, who have a real defence 
to any action on the mortgage, in a very disadvantageous and helpless position. 
Section 69 empowers the mortgagee, in whom the power of sale without the inter- 
vention of the Court is expressly conferred by the terms of the mortgage deed and 
where the properties are situated in certain important towns including the City 
of Madras, to sell after giving three months’ time in writing and calling upon the 
mortgagors to pay the principal sum ; and when once the sale has been effected 
in exercise of such a power, section 69 (3) provides that the title of the purchaser 
shall not be impeached on the ground that no case had arisen to authorise the sale 
or that due notice was not given, or that the power was otherwise improperly or 
irregularly exercised, and the only remedy of a person who is damnified by an 
unauthorised or improper or irregular exercise of the power is to sue the mortgagee 
for damges. While therefore in a suit for a sale or foreclosure instituted on a 
mortgage, the defences open to the mortgagor can be raised and considered, no 
such opportunity is however available to the mortgagor, where the mortgagee 
purports to exercise the power of sale under section 69 without intervention of 
Court. Even bona fide and substantial defences open to the mortgagor as to any 
prematurity of the sale and as to the correctness of the amount claimed by the 
mortgagee in pursuance of which he purports to sell and such other defences as 
would disentitle the mortgagee from recovering the mortgage amount, cannot 
prevent the sale being proceeded with, unless by an order of Court in a suit insti- 
tuted by the mortgagors. The present suits have therefore become necessary in 
order to prevent the mortgagees from seeking to sell the properties for the recove 
of the amount which according to the plaintiffs will not be the amount to whi 
they will be legally liable. 


Further if one examines the legal effect of such a sale, by reason of section 69 (3) 
the title of the purchaser cannot be impeached. The grounds which are ordinarily 
available to a judgment-debtor in a sale of mortgaged property in execution of a 
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mortgage decree to have the sale set aside under the provisions of Order 21, Civil 
Procedure Code will not be available, however much the sale is vitiated by any 
material irregularity in the conduct of the sale and even if the-sale is for an amount 
which is not actually due. The mortgagor is really helpless and the properties, 
however valuable they may be, will be lost to him, his right against the mortgagee 
being only for recovery of damages. While section 69 of the Transfer of Property 
Act as is seen from its application being restricted to important towns, was enacted 
for the purpose of facilitating recovery of money advanced on immovable properties 
situated in towns of commercial importance and to encourage the growth of trade 
and commerce—the idea being to enable the lender to revover the amount speedily 
rather than by pursuing the ordinary remedy of instituting a mortgage suit and 
going through the formalities of a suit and execution proceedings—in actual prac- 
tice, the benefit conferred by the section on the mortgagee to sell mortgaged pro- 
perties without intervention of Court has been more often misused to the detriment 
of the mortgagors, taking advantage of the immunity of the purchaser from his 
title being questioned provided by the statute. There is great scope afforded by 
the language of section 69 (3) for mortgagees to circumvent the law and notwith- 
standing that they may not have a real right to recover the amount and may not 
succeed in getting a decree for the amount claimed by them in a suit on a mort- 
gage, the properties might be sold causing irreparable injury -to the sl cia Sad 
who is disentitled from recovering his properties which sometimes are very valuable. 
Once the sale is held, ordinarily it is not liable to be set aside except on the ground 
of fraud or that the sale was a benami transaction, the mertgagee himself being 
the purchaser. In view of the language of section 69 (3), it is generally a 
herculean task for one to have a sale held under section 69 set aside and it is 
seldom that one suceeds in such a suit to set aside a sale. 


Section 6g of the Transfer of Property Act of 1882 was modelled on the English 
Conveyancing Act of 1881 (41 and 42 Vict. C. 41) and the English Property Act 
of 1925. Prior to the enactment of the Transfer of Property Act of 1882, the powers 
of a mortgagee to sell the properties mortgaged were dealt with under sections ‘6 
to 9 of the Trustees’ and Mortgagees’ Powers Act (Act XXVIII of 1866), which was 
modelled on Lord Granworth’s Act (23 and 24 Vict. C. 145). It was found, as 
pointed out by Fisher on Mortgage, paragraph 975, 6th edition, that the pur- 
chaser’s title was protected where no case had arisen to authorise the exercise of 
the power, and where no notice had been given and that Lord Granworth’s Act 
was silent as to an improper exercise of the power after it had arisen, and which 
was irregular otherwise than by the absence of notice ; nor did it protect the pur- 
chaser where he was aware of the absence of notice ; or of other irregularities ; 
and it gave the person damnifjed an express remedy in damages only where the 
exercise of the power was unauthorised, but none where, being authorised it was 
improperly exercised either for want of notice or otherwise. Section 8 of the Trus- 
tees’ and Mortgagees’ Powers Act XXVIII of 1866 was in similar terms and the 
only grounds on which the title of the purchaser could not be impeached were that 
no case had arisen to authorise the exercise of such a power and that no notice had 
been given. The additional protection given to the purchaser in respect of the 
non-impeachability of the sale was that even if the power was otherwise irregularly 
and improperly exercised, the right of the mortgagor, who had suffered by such 
unauthorised or improper or irregular exercise of the power, was only in damages 
and not to have the sale set aside. The defect pointed out by Fisher as existing in 
Lord Granworth’s Act was subsequently removed by Conveyancing Act of 1881 
reproduced in the English Property Act of 1925. 


The anxiety of the Indian draftsmen in incorporating into section 69 (3) the 
language of the provisions of the Conveyancing Act of 1881 and the English Property 
Act of 1925 was therefore to bring it in line with the Law in England to protect 
the purchasers’ right-in respect of properties sold in pursuance of the power of 
sale conferred on the mortgagee. By virtue of section 69 (1) the provisiohs of the 
Trustees’ and Mortgagees’ Powers Act of 1866 were no longer applied to mortgages 
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and it is section 69 of the Transfer of Preperty Act, as amended by Act XX of 
1929, that now governs the mortgage, where a power of sale without the intervention 
of Court is conferred on the mortgagee. In ig Statement of Objects and Reasons 
of the Amending Act of 1929, with particular reference to section 60, it.is stated 
that it was the intention of the proviso of section 69 to bring it in accordayce 
with the English Statute, viz., the English Conveyancing Act and the English Pro- 
perty Act of 1925, as the procedure of the Indian Act XXVIII of 1866 based on 
the earlier Lord Granworth’s Act, which has been repealed could no longer 
exist and required to be revised. The incorporation into the Indian Statute of 
the provisions of the English enactment places the mortgagor in a mortgage, where 
a power of sale is conferred without the intervention of Court at a great disadvan- 
tage. In view of the language of section 69 (3), as it stands, no sale held in pur- 
suance of the power of sale can be successfully challenged in a Court of law, however 
much the mortgagor may have a just and real grievance as to the circumstances 
under which and the manner in which the sale is held, apart from the question 
as to whether any case had arisen for the sale at all. Except that it was thought 
necessary to bring section 69 (3) of the Transfer of Property Act in line with the 
English statutory provisions, there was no other ground for such wholesale incor- 
poration of the provisions of the English statute in the Indian enactment. But 
experience has shown that far from advancing the object with which section 69 
was included in the Indian Act, which was mainly on grounds of commercial policy 
to facilitate lending and borrowing on security of immoveable properties in towns 
of commercial importance and to make recovery of amounts advanced on security 
of immoveable properties easier and quicker the protection clause section 69 (3) 
has been working havoc to the great detriment of the honest mortgagors. 


While the power of sale without the intervention of Court may be supported 
and justified in the conditions prevailing in a commercially advanced country like 
England, where the machinery employed for selling the properties can be said to 
be perfect and reliable, its introduction in India, though it is confined to towns of 
commercial importance, with all the implications of the English Statute, does 
not seem to be necessary or justified since from the results of its working, it has been 
found that there is scope for its abuse resulting in great injustice to bona fide mort- 
gagors, who are likely to be deprived of their properties by an improper and irre- 
gular exercise of the power of sale. Section 69 (3) affords greater sanctity to a 
pee sale than to a sale held by Court in pursuance of the provisions of the Civil 

ocedure Code where, after notice and settlement of sale proclamation, a sale 
is ordinarily held and such sale may be set aside for any material irregularity in 
the conduct of the sale. However much a provision in a mortgage for a power 
of sale may be supported, it does not appear that such a pewer of sale requires to be 
conferred on the mortgagee enabling him to sell the property without the intervention 
of Court, especially in the conditions prevailing in our country and taking into 
account the manner in which this power is liable to be misused. A power of sale may 
no doubt be conferred not without the intervention of Court, but without the neces- 
sity of instituting a mortgage suit and selling the property only after the final decree 
through the elaborate process provided in the Civil Procedure Code for sale of 
immoveable property. A power of sale may be conferred in the mortgage deed, 
but such a power of sale may be exercised without the necessity of the mortgagee 
instituting a suit for sale and obtaining a decree, and he may be directed to apply 
to the Court to exercise the power of sale asking the Court to appoint a Gommis- 
sioner to sell the property. Such a provision might greatly help the furtherance of 
the object with which the provision came to be included in England and incorporated 
in Indian Statute and at the same time ‘protect the interests of the mortgagor, 
since the Court, before appointing a Commissioner, will have an opportunity to 
go into the question as to whether a case had arisen for the sale and since the 
sale would then be in the hands of the Commissioner an Officer of Government 
the property may be expeditiously sold without the elaborate procedure of settling 
a sale proclamation and other formalities required for a sale under the Civil Proce- 
dure Code. I consider that no power of sale without the intervention of Court 
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should be conferred on mortgagee and any sale of mortgaged property in order 
to ensure the interest of the parties must be through a civil Court. In enacting 
this provision one of the objects must have been to enable the mortgagees to realise 
their monies without instituting a suit on the mortgage paying the necessary court- 
fea But in actual practice, this object of dispensing with the court-fee is rarely 
achieved, since a purchaser at a private sale has necessarily to seek the assistance 
of Court to recover possession of the properties purchased and a suit for possession 
would be necessary for the purpose with the consequential heavy court-fee to be 
paid calculated on the market value of the property. Payment of court-fee there- 
fore at some stage or other could not be avoided. Further, the purchaser at such 
a sale is not likely to pay the full value of the property as he has to make provision 
for expenses of the litigation for recovery of possession, which invariably is inevi- 
table, as no mortgagor in possession would ordinarily deliver possession to a pur- 
chaser at a sale held in pursuance of the power of sale under section 69. 


Section 69 (3) which protects the purchaser at a private sale against all pos- 
sible and reasonable objections as to the sale on grounds, which would otherwise 
entitle the mortgagor, if he were a judgment-debtor, to question the sale success- 
fully if one is held in pursuance of a mortgage decree for sale, is a provisien resulting 
in considerable injustice, which requires to be suitably amended so as to protect 
the interests of the owner of the property as well. Section 69 therefore requires 
in the light of the exprience of its working reconsideration by the Legislature. In 
any event, suitable and substanital amendments appear to be necessary by bringing 
the conduct of sale under supervision of Courts, removing the restrictions imposed | 
on the mortgagor from questioning the sale, and making provisions for the sale 
being questioned in appropriate cases on grounds similar to that provided in the 
Civil Procedure Code for setting aside a sale held through Court, and such other 
amendments as may be necessary to avoid the abuse to which the provisions might 
furnish an easy handle. 


I have considered it necessary to deal with this aspect of the case at some length 
with a view to impress upon the Courts the disastrous effects of allowing such-a 
sale to be proceeded with, and the principles that should therefore guide a Court 
in considering a relief for injunction, restraining the mortgagees from selling the 
properties without intervention of Court. The learned City Civil Judge, while 
appreciating the effect of such a sale and observing that section 69 is very drastic 
and penal and that irreparable injury would be caused to the plaintiffs-in case the 
sale is held, however, erred in putting the plaintiffs on terms by directing them to 
pay a large sum of Rs. 1,60,000 within a month. 


The Court in granting a temporary injunction has undoubtedly power to 
impose terms as a condition to the granting of the injunction, but the imposition of 
such terms must be reasonable and such as not to make it impossible for the plaintiffs 
to comply with the terms thereby virtually denying the relief which he would other- 
wise be ordinarily entitled to. There is one important fact which does not appear 
to have been taken into consideration by the lower Court before directing the ied 
tiffs to pay that large sum as a condition attaching to the granting of injunctidn. 
The income yielding Cinemas which have been mortgaged including the income 
yielding theatres had already been put in possession of the mortgagees as Receivers 
and they have been realising the income and it is not as if the mortgagor has retained 
possession of the properties depriving the mortgagees of the benefit of the income. 
Ordinarily, therefore, where it is found that there are real and bona fide objections 
to the sale, the plaintiffs would be entitled to an injunction, and unless the Court, 
is of opinion that the suit for injunction is filed purely with a view to delay and to. 
put off the recovery of the mortgage amount and is not bona fide, injunction should 
be granted and in appropriate cases the income of the properties may be secured 
to the mortgagee, in case there is a large arrears of interest or there is any apprehen- 
sion that the properties may not, if sold, be sufficient to discharge the mortgage, 
so that the mortgagee’s interest may not be prejudiced. > 

The learned City-Civil Judge, in putting- the plaintiffs-on terms, was apparently 
influenced by the proceedings in a previous suit instituted by the mortgagor, O.S. 
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No. 1490 of 1953, with reference to the sale of these identical properties at an 
earlier occasion when his application for a temporary injunction for staying the 
sale was dismissed. An appeal was preferred to the High Court in C.M.A. No. 
698 of 1953. When the appeal came up for hearing, it was withdrawn as‘a result 
of memo. of consent dated 7th April, 1954 and dismissed in consequence. ‘The 
plaintiff then agreed to pay a sum of Rs. 1,60,000 to the mortgagees on or before 
15th May, 1954, when the mortgagees should release one of the Cinema houses 
and 1 acre and 41 cents of land in Kalikundram village. It was agreed that on such 
payment the sale of the remaining properties were to be postponed till 15th August, 
1954 within which time the mortgagor agreed to pay the balance of the amount 
due, and on failure to do so, the mortgagees were at liberty to exercise the power of 
sale in respect of the remaining properties as well. ‘The mortgagor did not comply 
with that order passed by consent. The learned City Civil Judge, relying on 
the said consent order, has found it necessary to direct that sum to be paid. The 
fact, however, was that in the edrlier suit, O.S. No. 1490 of 1953, no question arose 
as to the liability of the mortgagor for the full amount of 8 lakhs and odd claimed 
by the mortgagees and his right to have the amounts scaled down under the Agri- 
culturists Relief Act (IV of 1938) and the Moratorium Act (V of 1954). As such 
it was quite possible that finding that a large sum as 8 laksh was due, the plaintiff 
agreed to pay the sum of Rs. 1,60,000 by sale of one of the Cinema houses but 
apparently was not able to do so. But, in the present suit, a subtantial contention 
is raised as to his right to have the amount alleged to be due, reduced by the appli- 
cation of the provisions of the Madras Agriculturists Act to a sum of Rs. 4 lakhs 
and odd with the result that the mortgage claims under some of the mortgage 
deeds will be wholly wiped out. In these changed cirumcstances it was for the 
lower Court to have considered whether it would be still necessary to insist on the 
compliance of the order passed by consent in the previous proceedings. It is 
urged on behalf of the plaintiff that he made bona fide attempts to find a sale for one 
of the properties, but was not able to succeed. We are inclined to agree that the 
mortgagor made bona fide attempts to sell, but was not successful. Ifa mortgagor 
satisfied prima facie that he is an agriculturist entitled to the benefit of the Agricul- 
turists Relief Act (IV of 1938) the result of it would be that he will not be liable 
for the entire amount claimed by the mortgagee and for the recovery of which 
the property is to be sold privately, and in such cases Courts have to interfere by 
staying the sale until the ascertainment of the amount really due by the mortgagor 
after being scaled down, unless the mortgagee agrees to bring the properties to 
sale for any reduced amount. Sales have been stayed under similar circumstances 
by the learned Judges of this Court in Govindaswann Naicker v. Javanmull Sowcar*. 
It may be pointed out that in so far as C.M.A. No. 501 of 1954 is concerned, which 
arises out of O.S. No. 996 of 1954 in which the puisne mortgagee is the plaintiff, 
the question of any undertaking to pay any sum in the previous proceedings does 
not arise, as he was not a party to those proceedings. He is coming up for the 
first time with the suit and he is as such entitled to relief under the Act IV of 1938, 
if he establishes he is an agriculturist entitled to the benefit of the provisions of 
the Act. In his case therefore the imposition of any terms to the grant of injunc- 
tion can in no view be justified. 


We are therefore of opinion that the imposition of terms for the granting of 
injunction by the learned City Civil Judge cannot be supported, and we grant a 
temporary injunction restraining the mortgagees defendants 1 and 2 from selling 
the properties without the intervention of Court till the disposal of O.S. Nos. 980 
and 996 of 1954. The C.M.As. Nos. 501 and 502 are allowed with costs and C.M.As, 
Nos. 552 and 553 are dismissed. No order as to costs. 


R.M. C.M.As. 501 and 502 allowed and 
C.M.As. 552 and 553 dismissed. 








1. (1938) 2 MLLJ. 918 (920). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice BASHEER AHMED SAYEED. 


A. Krishnaiyya .. Petittoner* 
e v 
Dominion of India represented by the General Manager, M. & S. M. 
Railway, Madras .. Respondent. 


Railways Act (IX of 1890), section 67 (3)—Refund of difference -between fare paid on a ticket for highe™ 
class when the passenger is obliged to travel in a lower class—JIf applicable to season-ticket holders. ' 

Though a ticket has been defined by the Indian Railways Act to include a season-ticket as well 
still the refund of fare contemplated under sub-section (3) of section 67 of the Act cannot be said to 
apply to season-ticket holders. No refund of fare is admissible in the, case of season-ticket holders 
im the event of either the class of accommodation for which the season-ticket is issued is not being 

rovided on the train for any reason or there being no room in the particular class of accommodation. 
Fhe terms and conditions under which the season-ticket has been issued will govern the relations 
between the parties. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Full Bench ofthe Court of Small Causes at Madras, dated 13th 
November, 1950 and made in N.T.A. No. 127 of 1949 (S5.C.5. No. 6198 of 1948, 
Small Causes Court at Madras.) 


T. Ramaprasada Rao for Messrs. John and Row for Petitioner./ 
S. $. Ramachandra Atyar for Respondent. 


The Court delivered the following 


Jupement :—This Civil Revision Petition has arisen out of an order passed 
by the Full Bench of the Presidency Court of Small Causes on a new trial applica- 
tion filed by the railway administration against a decree passed by the learned 
Registrar of the Court of Small Causes, Madras in the sum of Rs. 0-2-6 against 
the Railway administration and in favour of the petitioner in this Court. 


The petitioner is the holder of a season ticket to travel between Ponneri and . 
Madras. At the time he was possessed of this ticket, he was employed as an arbi- 
trator under the Town Planning Act and he had to go to Madras in connection 
with his official duties. On a particular day, it is stated, that the petitioner was 
obliged to travel in a class lower than the class for which he held the season-ticket. 
It may be noted that his season-ticket was for enabling him to travel by the second 
class but on the day in question he actually travelled by third class because in the 
the train by which he was obliged to travel there was no second class accommo- 
dation. Thereupon he gave notice to the railway administration and not being 
satisfied with the response from the said administration, he filed the suit and 
obtained a decree for Rs. 0-2-6 ‘from the Registrar of the Small Causes Court, 
Madras. 


The railway administration not being satisfied with this decree took the matter 
by way of a new trial application before a Full Bench of the Court of Small Causes. 
The Full Bench in a well-considered order set aside the decree of the learned Regis- 
trar. Consequently the plaintiff has preferred this Civil Revision Petition. 

Even at the outset it may be observed that both the petitioner and the res- 
pondent administration have shown gross lack of a sense of proportion in pursuing 
a matter which involved just a trivial sum of Rs. 0-2-6. It is very strange that 
neither side realised the enormous waste of money and time in pursuing a matter 
of such tuppenny importance ; but the justificauon that has been held out by the 
learned counsel for the petitioner is that this involves’a matter ot principle and that 
it is applicable to all season-ticket holders and that therefore it assumed importance 
in the eye of both the railway administration and also the petitioner himself. I 
do not think that there is much substance in this. It would have been better if 
the parties had chosen a better opportunity where a greater stake was involved 


to fight out the question of a principle like this. 





*C.R.P, No. 1129 of 1952. 2gth October, 1954. 
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pe that be, since the matter has been argued before me, I have to dispose 
it of. 


The point now urged by the learned counsel for the petitioner is that under 
section 67 (3) of the Railways Act, he is entitled to a refund of the difference between 
the fare paid by him and the fare payable for the class of carriage in which he fra- 
velled actually while he held a ticket for a class much superior to the one in which 
he travelled. ‘This sub-section, as has been argued by the learned counsel for the 
respondent, cannot be made applicable, in my opinion, to the case of season-ticket 
holders. ‘Though a ticket has been defined by the Act to inculde a season-ticket, 
as well, still what is contemplated in sub-section (3) of section 67 cannot be said 
to apply to season-ticket holders. It must be remembered that season-ticket holders 
are issued these season -tickets on concession rates and subject to certain conditions 
and terms which both parties have to apply. One of the conditions to which the 
holder of the season-ticket must be deemed to have agreed is that the railway ad- 
ministration is at liberty to alter and vary the train, without liability of any kind 
to the holders of season-tickets, and is not accountable for any stoppage, hindrance 
or delay in the proper-starting or arriving of any train, arising from negligence, 
accident or any other cause ; nor is any refund admisssible in the event of either 
the class of accommodation for which the season-ticket is issued not being provided 
on the train for any reason or there being no room in the particular class of accommo- 
dation. ‘The n-ticket holder in this case having agreed to these terms when 
the season-ticket was issued to him, he cannot now question the right of the railway 
administration to alter and vary the trains and he cannot make the railway adminis- 
tration liable for any loss or damage that might arise to him by reason of such 
alteration or variation of the trains. In this case it cannot be disputed that the 
ticket holder was obliged to travel by the lower class only on account of the exercise 
of the railway administration of this right under this rule to vary or alter the 
train. Therefore considered asa contract between the two parties, the terms 
under which the season-ticket has been issued will govern the relations between the 
parties and construed from that point of view, the ticket holder cannot enforce 
any liability against the railway administration if he suffers by reason of any altera- 


tion or variation of the trains. 


The next point urged by the learned counsel for the petitioner is that this rule 
which has been framed under the power vested in the railway administration under 
section 47 clauses (b) and (g) is ultra vires of section 67 (3) and therefore it is not 
enforceable. I cannot agree with this contention either. The power given to 
the railway administration under section 47 is wide enough to cover not merely: 
for providing for the accommodation and convenience of passengers and regulating 
the carriage of their luggage and generally for rdgulating the travelling upon, and 
the use, working and mangement of the railway. When the railway administra- 
tion issues season-tickets at concession rates for the covenience of passengers, 
it is open to the railway administration to frame the rule in exercise of its powers 
vested under section 47 to regulate the travelling of ticket holders also. So a rule 
framed in exercise of that power cannot be said to be ulira vires of section 67 (3) of 
the Act. 


Further the language of section 67 (3), as has been pointed out by the learned 
Full Bench of the Court of Small Causes is not also capable of being applicable to 
season~ticket holders. ‘That section seems to apply to persons who buy single tickets 
for travelling and not to persons who tranvel on the basis of season-tickets which 
are issued on different terms and conditions which are stipulated for and govern 
the use of the season-tickets issued. In sub-clause (2) of section 67, in order to 
claim a refund where a ticket holder does not have room available in the class of 
carriage for which he has purchased a ticket, he, has to return the ticket within 
three hours after the departure of the train. Sub-clause (3) of section 67*¢contem- 
plates-that when a ticket holder is obliged to travel in a class lower than the one for 
which he has purchased a ticket, he has to deliver his ticket and then only he is 
entitled to a refund. ‘This only contemplated that he can do so after completing 
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the journey by the lower class while holding the ticket for higher class, which does 
not happen in the case of a season ticket holder. There is no question of a season 
ticket holder delivering up a season ticket at the counter where the collector stands 
for collecting the tickets from the persons who have travelled in the train. . On 
the other hand what the season ticket holder is expected to do is to show the ticket 
to the collector and pass out of the gate or the counter as the case may be. Ifit ` 
were intended that season ticket holders should also be brought within the scope 
-of Section 67 (3), the legislature would certainly have used language suitable for the 


case of season ticket holders, which has not been the case in this sub-section. There- ‘; 


fore it will be incorrect to say that section 67 (3) is also capable of application to 
season ticket holders who are governed by special terms and conditions in the 
matter of the issue and use of the season tickets. 


Therefore on a consideration of all the aspects placed before me by the learned 
counsel for the petitioner and also by the respondent, the railway administration, 
I do not think theat there are any merits in this Civil Revision Petition. It deserves 
to be dimissed and is hereby dismissed. As to costs, I do not make any order. 

R.M. a Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :-—Mr., P. V. RAJAMANNAR, Chief Justice, AND Mr. Justice RAJA- 

GOPALA AYYANGAR. 


Ayikkarakath Puthiya Purayil Amina Umma and others .. Appellants* 
D. 
Ayikkarakath Futhiya Purayil Mammad and others .. Respondents. 


Malabar Law—-Will—Construction—Bequest to the seven children (named) by wife who ts alive but without 
including her specifically—If bequest to tavazhi or the named children as tenants-in-common. 


‘The material clause in a will ran as follows : “Subsequent to my death, (1) A, (2) B, (3) C, (4) D, 

(5) £, (6) F, (7) G, children born to me in X, and the male and female children now born and may be 

rn in future to the females among them should hold the properties mentioned in the schedule in 
their possession as tavazhi property with joint rights and enjoy the same as I am enjoying with right, 
‘liberty and authority to effect alienation or transfer but each of them should not individually saddle 
the properties with debts or alienate the same.” 

On a construction of the will, held: The bequest was to the tavazhi. The seven named 
-children of the testator cannot enjoy the property with joint rights as tavazht property, unless it is held 
that there is by imphcation a bequest in favour of the mother also with whom the children would 
constitute a tavazht. To give effect to every one of the recitals in the clause a bequest in favour of 
the wife also must be implied. 

Appeal against the Decree of the Court of the Subordinate Judge of Telli- 
-cherry, dated 26th March, 1951 and passed in Appeal Suit No. 201 of 1949 preferred 
against the final decree of the Gourt of the District Munsif of Talliparamba, dated 
‘26th February, 1949 and made in R.I.A. No. 1984 of 1947 in Original Suit No. 350 
of 1946. 


D, A. Krishna Variar for Appellants. 
T. R. Sangameswara Atyar for Respondents. 


Judgment of the Court was delivered by 


Rajamannar, C.7.—The substantial question in these two appeals relates to the 
-construction of a will, dated rath December, 1922, executed by one Pottichi Kalan- 
tham. On the date of the will, his wife, Ayeessa, and the seven children born of her 
were alive. The material clause of the will for the purpose of these appeals is clause 
3 which runs as follows : 

“ Subsequent to my death, (1) Abubaker, (2) Ameena, (3) Mammad, (4) Pathumma, (5) Ummar 

(6) Alikkunhi and (7) Assan, chil born to me in Ayikkarakath Puthiya Purayil Ayeessa of Tali- 

paramba nagaram and the male and female children now born and may be born in future to the 

females among them should hold the properties mentioned in the schedule in their possession as ta- 
vazhi property with joint rights and enjoy the same as I am enjoying with right, liberty and authority 
a a RATT i a onnaa a EE 


* S.A. No. 509 of 1951 and A,A.O. No. 241 of 1951. 1gth January, 1955. 
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to effect alienation or transfer, but, each of them should be not individually saddle the properties 
with debts or alienate the same.” 


The appe ann contend that under this clause, the bequest is to the tavazhi 
consisting of Ayeessa and her male and female children and the male and female 
children that may be born in future to the females among them. The contention 
` of the respondent, on the other hand, is that the bequest is to the seven named 
children, of the testator who took the property bequeathed as tenants-in-common. 
Several decisions have been cited to us in which documents of gift and wills have 
' been construed. But ultimately the decision of this case depends entirely on the 
language of Clause 3 of the will cited above. , 


It is now well established that apart from any presumption laid down by section 
48 of the Marumakkathayam Act, which will not apply to this case, a person can 
make a gift or bequest in favour of persons constituting a tavazhi and that the 
property bequeathed to them will be taken by them and enjoyed as tavazhi property. 
The donees or the legatees are not constituted members of a tavazhi because of 
the gift or the bequest. The gift or bequest is made to members who actually 
constitute a tavazhi. 


In our opinion, reading Clause 3 as a whole and without leaving out of account. 
any part of that clause, the intention of the testator appears to be quite clear that 
he was making a bequest of the property to the tavazhi, of which the seven named 
children were members. The difficulty is that they would not constitute a tavazhi 
except along with their mother who happened to be alive on the date of the will, 
and the will does not expressly name the mother as the legatee. It is contended 
on behalf of the appellants that to effectuate the intention of the testator, it should 
be held that by implication there is a bequest also in favour of the mother, who along 
with the named children, would constitute the tavazhi. It is admitted by the 
appellants that if the testator had expressly excluded his wife, the mother of the 
seven children, then it would be difficult to contend that the bequest is to the: 
tavazhi as such. But their learned counsel says that you cannot read such an 
exclusion into Clause 3. He also relied on the recitals in that clause which relate 
to the manner in which the testator intended the property to be enjoyed, namely, 
“as tavazhi property with joint rights’, “ each of them should not individually 
saddle the properties with debts or alienate the same.” Now, it is quite clear 
that the seven named children of the testator cannot enjoy the property with joint 
rights as tavazhi property, unless we hold that there is by implication a bequest 
in favour of the mother also with whom the children would constitute a tavazhi,. 
‘ Counsel for the respondent objects to this construction which he says would amount 
‘to making a new will for the testator. But we do not agree with him. ‘The alter- 
natives before us are either to give effect to every*one of the recitals in the clause 
which can be done by implying a bequest in favour of the wife, or to hold that only 
the seven named persons take as tenants-in-common and reject the other parts 
of the clause as repugnant. We are clearly of opinion that the first alternative is 
the better. 


As none of the decisions cited to us deals with a case exactly similar to the 
facts of the present one, it is not necessary to refer to any of them. It suffices to say 
that there is nothing in any of these decisions which prevents us taking the view we 
have expressed above. On this view, the appeals must be allowed on this point. 


Another point was raised on behalf of the appellants as regards a sum of Rs. 250- 
found to have been paid by the grd defendant to discharge the kozhukanam in 
respect of the property, item 1, dealt with by the schedule. This was undoubtedly 
a liability which is binding on the entire tavazhi, and if one of the members of the 
‘tavazhi has discharged this liability from his Own funds, he is certainly entitled to. 
reimbursement from the other members. We do not agree with appellants’ tounsel 
that the grd defendant is not entitled to the reservation made in his favour by the: 
Court below. 


t 
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In the result, the appeals are allowed, except in respect of the item of Rs. 250 
paid by the grd defendant, and the decree of the District Munsif of Talliparamba 
Is hereby restored, except as regards the reservation in favour of the grd defendant 
in respect of item 1. The appellants will have their costs in S.A. No. 509 of 1951. 


w RS a Appeals allowed.. 
[FULL BENCH] 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


Present.—Mr. P. V. RAJAMANNAR, Chief Justice, Mr. Jusrior RAJAGOPALAN 
AND Mr, JusTiazk RaJAGOPALA AYYANGAR. 


Reference under section 57 of the Indian Stamp Act.* ; 


In the matter of Validation of a document, dated 14th June, 1947, executed : 
by Kuppuswamy Chettiar, in favour of Arunachala Chettiar. 

S Act (II of 1899), sections 41, 2 (5) and 2 (22)—-One year period prescribed by section 41— 
Applicability—Document— Whether ‘ Bond’ or * promissory note ’—Tests. 

The time-limit of one year laid down by section 41 of the Stamp Act only applies to a case where 
a party of his own motion produces a document and wants to escape liability for any penalty. It has 
no application to a case where a document is produced before the Collector or comes to him in the 
performance of his functions in which case he is not only empowered but is under a duty to impound a 
document which appears to bim not duly stamped. , 

Where a document though purporting to be a promissory note, does not contain an unconditional 
undertaking to pay a certain sum of money and it is not possible to ascertain that a sum of money 
is payable on any given date, but only states that a specified amount will be paid with interest in 
six equal instalments, without any indication as to when the instalments fall due, it is only a bond within 
section 2 | 5) (b) and not a promissory note under section 2 (22) of the Stamp Act. But if a document’ 
otherwise the definition of a promissory note, it does not cease to be so merely because the words. 
‘or order’ is omitted in it. 

Reference made by the Joint Secretary, Board of Revenue (Law Revenue), 
Chepauk, Madras, in his letter No. L. 5779-52-5, dated 6th November, 1952, for 
the decision of the High Court. 


The Government Pleader (C. A. Vaidialingam) on behalf of the State. 
K. Desikachari for the Executant, namely, Kuppuswamt Chettiar. 
L. S. Veeraraghava Aiyar for the Payee, namely Arunachala Chettiar. 


The Judgment of the Court was delivered by 


Rajamannar, C.7.,—The questions referred to us under section 57 of the Indian 
Stamp Act by the Board of Revenue in this case are: 

1. Whether the document in question is a promissory note or a bond within the meaning of 
section 2 (5) (b) of the Indian Stamp Act? 


a. if the document is a bond,eit not having been produced within one year from the date 
of its execution as required by section 41 of the Stamp Act, whether the Collector has jurisdiction to 
proceed under sections 41 and 42 of the Stamp Act and issue a certificate. 


The document in question, dated 14th June, 1947, runs as follows : . 


“Promissory note executed on 14th June, 1947, in favour of Arunachala Chettiar, son of Kollakara: 
Chettiar, residing at Palappudi village, hamlet of Satyamangalam, Ging: taluk, by Kuppuswami 
Chettiar, son of Venkatachala Chettiar, residing at the aforesaid village. In respect of the sum 
received from you at Tiruvannamala: by me in the Ph 1943 and LN for opening a Javuli shop by 
T. Arunachala Aiyar the sum found due to you is Rs. 3000. As this sum of Rupees three thousand . 
had to be paid to you, I shall Py. the same together with interest at Rs. o-4-o per month per Rs. 100 
in six equal instalments, and discharge the same. : . 

“ To this effect is the promissory note executed by me with my consent. 

F. Kuppuswani Chettiar.” 


The document is attested by one witness and bears six one-anna revenue stamps. 
The first question turns on the application of the definitions of ‘ promissory 


note’ and ‘ bond’ under section 2 (22) and (5) of the Indian Stamp Act. Section 
2 (22) says: i 





* Case referred No. 42 of 1958. i 28th March, 1955. 
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“ Promissory note means a promissory note as defined by the Negotiable Instruments Act, 
1881 (XXVI of 1881).” 
Section 4 of the Negotiable Instruments Act defines a promissory note thus: 

“A promissory note ’’ is an instrument in writing (not being a bank note or a currency note) 
containing an unconditional undertaking, signed by the maker, to pay a certain sum of moriey only 
to, or to the order of, a certain person, or to the bare of the instrument.” e 

The learned Government Pleader adverted to the omission in the document 
of the expression “‘ to the order of”. We do not think that mere omission of any 
such expression would render the document any the less a promissory note, if other- 
wise it fulfilled the terms of the definition. Actually a promissory note need not 
contain this expression. It is sufficient if there is an unconditional undertaking 
to pay a certain sum of money to a certain person. On a reading of the docu- 
ment ‘it is clear that there is an undertaking to pay to a certain person. 


We, however, are of opinion that the document in question is not a promissory 
note, because there is no unconditional undertaking to pay a certain sum of money. 
‘The document provides that the sum of Rs. 3000 had to be paid together with interest 
at 4 annas per month per Rs. 100 in six equal instalments. There is no mention 
or indication of the date on which the instalments fall due. The result is that on 
any given date it is impossible to say that a certain sum of money is payable. The 
document does not even specify when the first instalment falls due. We therefore 
hold that the document in question is not a promissory note as defined in section 4 
of the Negotiable Instruments Act, and, therefore, not a promissory note within 
the meaning of section 2 (22) of the Indian Stamp Act. We are further of opinion 
that the document in question clearly falls within the definition of ‘ bond’ in section 
2 (5) (6) of the Indian Stamp Act, namely, an instrument attested by a witness and 
not payable to order or bearer, whereby a person obliges himself to pay money to 
another. The instrument is attested by a witness. It is not payable to order or 
bearer and by the instrument a person has obliged himself to pay money to another. 
i Board of Revenue took the same view, namely, that the instrument was a 
. bond. 

For a disposal of the second question it is necessary to state a few facts. Aru- 
nachala Chettiar in whose favour the document was executed produced the docu- 
ment before the Sub-Collector, Tindivanam, on 27th October, 1950, along with a 
petition purporting to be under sections 31 and 32 of the Indian Stamp Act. The 
Sub-Collector impounded the document holding that the document was a bond 
withi the meaning of section 2 (5) of the Stamp Act, collected the stamp duty 
of Rs. 5 and penalty of Rs. 45 and issued a certificate under section 42 of the Indian 
Stamp Act. It was contended on behalf of the executant of the document that the 
Collector had no jurisdiction to act under section 42 of the Act. That section runs 
as follows : è 

(1) When the duty and penalty (if any) leviable in respect of an instrument have been paid 
under section 95, section 40, or section 41, the person admitting such instrument in evidence or the 
Collector, as the case may be, shall certify by endorsement thereon that the proper duty or, as the case 
my, be, the proper duty and penalty (stating the amount of each) have been levied in respect thereof 
and the namé and residence of the person paying them. 

(2) Every instrument so endorsed shall thereupon be admissible in evidence, and may be regis~ 


tered and acted upon and authenticated as if it had been duly stamped, and shall be delivered on his 
application in this behalf to the person from whose possession it came into the hands of the officer 


impounding it, or as such person may direct.............. 

As the Collector acted under section 33 read with section 40 of the Act, the case 
clearly fell within section 42. The contention, however, on behalf of the executant 
was two-fold : (1) that the instrument was produced before the Collector after the 
lapse of one year from the date of its execution and therefore the Collector could 
not take any action under section 41 of the Act and (2) that the document was 
produced along with an application under sections 31 and 32 of the Act and when 
a document is so produced, the Collector has no jurisdiction to impound it and 
proceed under sections 33 and 40 of the Act. We see no substance in either cohten- 
tion. Section 41 no doubt provides for the production of a document by a party 
of his own motion within one year of the date of its execution and such person brin- 
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ging to the notice of the Collector the fact that this instrument is not duly stamped 
and offering to pay the proper amount of duty. There was no scope for the appli- 
cation of this section in this case. For one thing the production was long after one 
year from the date of the execution of the instrument and further there was no attempt 
tp satisfy the Collector that the omission to duly stamp it was occasioned by accident, 
mistake or urgent necessity. The time limit of one year laid down by this section 
only applies when a party of his own motion produces the document and wants to 
escape liability for any penalty. It has no application to the present case. 


From the facts set out in the reference by the Board of Revenue it no doubt 
appears that the document was produced along with an application under sections 
31 and 32 of the Stamp Act. Obviously the application was not maintainable 
under those sections, because the instrument was produced after the expiration 
of one month from the date of its execution [Vide section 32 (3)]. Be that as it may, 
the document was produced before the Collector, who was certainly a person in 
charge of a public office within the meaning of section 33 (1) of the Act. Once 
it is produced before him, or comes to him in the performance of his functions, 
then he is not only empowered, but is under a duty to impound the document, if it 
appears to him that it has not been duly stamped and that is what the Collector did 
in this case. Learned Counsel relied upon the decision of the Allahabad High Court 
in Chunni Lal v. Board of Revenue U. P.1, as supporting his second contention. ‘There 
the learned Judges held that when an instrument is presented to the Collector under 
sections 31 and 32 for his opinion as to the duty chargeable upon it, he is not autho- 
rised to impound the document forthwith, if he comes to the decision that the instru- 
ment is not sufficiently stamped. He has to act in accordance with the provisions 
of section 32. The application made under section 31 of the Act was within the 
prescribed time and was a valid application under that section. As section 32 
clearly lays down what is incumbent on the Collector when an application under 
section 31 is presented to him, it is obvious that the Collector cannot omit to carry 
out the duties therein specified and proceed to act under section 33. We do not 
understand this decision to be an authority for the position that when an obviously 
belated and unsustainable application under section 31 of the Stamp Act is made 
to the Collector, he has no jurisdiction to impound the document under section 
33 of the Act. If the learned Judges meant to lay down this proposition, with 
great respect to them we are unable to agree with them. 


Our answer to the second question is that section 41 of the Stamp Act has no 
application to this case, and the Collector had ample jurisdiction to act under 
section 42 of the Stamp Act read with sections 33 and 40 of the same. 


R.M. —— Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice RAJAGOPALAN AND MR. Justice RAJAGOPALA AYYAN- 
GAR. 


The Madras Co-operative Milk Supply Union, Ltd., Ayana- 


varam .. Petitioner® — 
D. 
The State of Madras .. Respondent. 
Madras General Sales-tax Act (IX of 1939) as amended by Act (VI of 1951)—Distribution by Co- 
operativs Milk Supply Union of otl-cakes to its members—Not ‘ Distribution of orl-cakes cannot be 


brought as an item of business of milk supply. 

The distribution of oil-cakes to its members by a Co-o tive Milk Supply union would not 
constitute a sale under the Madras General Sales-tax Act. the Co-operative Society is only 
a dealer in milk the distribution of o1l-cakes could not be brought as an item of business it carried 
on, even independent of the question, whether the distribution of the oil-cakes constituted a sale or 
not. 





* Tax Revision Case No. 85 of 1954. 7th Marth, 1955. 
1. ALR. 1951 All. 85r. 
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Petition under section 12-B (1) of the Madras General Sales-tax Act, 1939, 
{as amended by Act VI of 1951), praying that the High Court will be pleased to 
revise the order of the Sales Tax Appellate Tribunal, Madras, dated 15th March, 
1954, in T.A. No. 788 of 1953. l 

D. Ramaswami Ayyangar and P. R. Varadarajan for Petitioner. è 

The Assistant Government Pleader (K. Veeraswami) for Respondent. 

The Order of the Court was delivered by 


Rajagopalan, F.—The assessee was assessed on an alleged turnover of 
Rs. 91,491-8-7, which the departmental authorities and the Tribunal held was of 
sales of oil-cakes to its members. The assessee was a co-operative society. That 
such transfer of cakes to members would not constitute sales is concluded by the 
authority, The State of Madras v. Azzaram Brass Manufacturers (Association)}. 
Besides the Co-operative Society was a dealer in milk and the distribution of oil- 
cakes could not be brought as an item of business it carried on, even mdepen- 
dent of the question, whether the disposal of the oil-cakes constituted sales or 
not. 


The petition is allowed with costs and the order of the Appellate Tribunal 
‘in relation to turnover of Rs. 91,491-8-7 is set aside. Counsel’s fee Rs. 100. 


K.S. On Petition allowed. 
[FULL BENCEL] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—MR. P. V. RAJAMANNAR, Chief Justice, Mr. Justice RAJAGOPALAN 
AND MR. JusTICE RAJAGOPALA AYYANGAR, 


The Board of Revenue and another .. Referring -Authority* 
v. 
V.M. Murugesa Mudaliar of Gudiyatham .. Respondent. 


Stamp Act (II of 1899), (Madras) Schedule 1-4, articles 19, and 44—-Persons carrying on business in 
parinership owning property as co-owners—One co-owner relinquishing his share in favour of another-—Document 
is not a conveyance but a release deed. 


Where property is owned by a number of persons as co-owners each co-owner is in theory entitled 
to enjoy the entire property in part and in whole. A document by which one co-owner purports 
to abandon or relin Gi his claim to the share to which he would be entitled would be in the nature 
of a release within the Article 44 of the Stamp Act. In such a case there need be no conveyance as 
such by the co-owner in favour of the other co-owners. A document under which a Hindu co-parcener 
purports to give up his mghts to the family property in favour of the remaining coparceners would 
not be a deed of conveyance but a deed of release. There is no difference in principle between such 
a document as between members of a coparcenary and one between co-owners. 


Reference under Stamp Act Section 46, (1894) 1.L.R. 18 Mad, 233 (F.B.) followed. 


Gase stated under section 57 of the Indian Stamp Act by the Board of Revenue 
of Madras (as per order of the High Court in C.M.P. No. 2545 of 1954 in O.S.A. 
No. 72 of 1951) in the matter of the deed, dated 23rd May, 1949, executed by V.M. 
Murugesa Mudaliar and others, for decision on the following question of law, viz. 


“ Whether the document in question is correctly classified as a dissolution of partnership, release, 
and conveyance chargeable with stamp duty under Articles 39 (b) 44 (b) and 19 of Schedule 1-A 
of the Stamp Act, respectively and that the respondent is liable to pay a stamp duty of Rs. 938-15-0 
on the document in addition to the penalty.” 

The Government Pleader (C. A. Vaidialingam) for the Referring Authority. 


Respondent not represented. 
Order of the Court was delivered by 


Rajamannar, C’.F.,—The question referred to us by the Board of Revenue under 
section j7 of the Stamp Act is whether the document styled a deed of release executed 
on 23rd May, 1949, is liable to be charged with stamp duty under Article 39 (b), 
-44 (b) and 19 of Schedule 1-A of the Stamp Act respectively. . 

e I. (1954) 2 M.L.J. 590 : (1954) S.T.C. 284. 

* Referred Case No. 68 of 1954. 28th March , 1955. 
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The Referring Authority was of the opinion that the document in question 
came under all the three articles and therefore liable to be charged with stamp 
duty under each of these three articles. Article 39 (b) of Schedule 1-A of the Act 
deals with an instrument of dissolution of partnership. Article 44 (b) is an article 
applicable to an instrument of release whereby a person renounces a claim upon 
another person or against any specified property. Article 19 applies to a conveyance. 


The executants of the deed are three persons, who along with two persons in 
whose favour the deed was executed, were partners of a registered firm known as 
“ Gudiyatham Lungi Company.” The executants appear to have ceased to be 
partners of the firm from and after rath April, 1949. The preamble recites that 
the releasors, i.e., the executants were co-owners of the immovable property des- 
cribed in the schedule to the document as house and ground bearing Door No. 47 
in Coral Merchant Street, G.T., Madras, entitled to tbree-fifths share therein, 
that the book value of the said property was a sum of Rs. 16,491-2-6 and that the 
releasors after having retired from the firm, desire to renounce all interest in the 
said property by deed, receiving the proportionate value of their shares in cash. 
The operative portion of the document in so far as it is material is as follows: 

‘t This deed witnesseth that, in consideration of the sum of Rs. 9,858-9-7 (rupees nme thousand 
eight hundred and fifty eight, annas nine, and pies seven), the receipt whereof on or before the date 
of these presents through adjustment of accounts .... the releasors hereby release, extinguish, abandon, 
cancel, and otherwise relinquish all their respective rights, claim, demands or interest, in any manner 
in to any extent in respect of the property set out and fully described in the schedule hereunder.”’. 

Now let us examine each one of the articles under whieh the document is 
said to be chargeable with stamp duty. Article 39 (b) need not detain us for any 
length of time. The document is obviously not a deed of dissolution of partnership 
and we did not understand the learned Government Pleader to maintain that it is. 
‘The parties charged with the stamp duty agree that it is a release falling under Article 
44 (b) and so we need not discuss this article either. 

It only remains to consider whether the instrument falls within the definition 
of conveyance under Article rg of Schedule 1-A of the Stamp Act. We are of 
opinion that it does not. The document proceeds on the footing that the five 
persons, namely, the three executants and the two persons in whose favour the instru- 
ment was executed, whe were carrying on business of-that firm owned the property 
as co-owners, the executants being entitled to a three-fifths share and the other 
two being entitled to the remaining two-fifths share. It is not the case of any one 
that there was a division of the property by metes and bounds in accordance with 
the said shares. In such circumstances the document in and by which one co-owner 
purports to abandon or relinquish his claim to the share to which he would be enti- 
tled would be in the nature of a release within Article 44. 

In such a case there need *be no conveyance as such by one of the co-owners 
in favour of the other co-owners. Each co-owner in theory is entitled to enjoy 
the entire property in part and in whole. It is not therefore necessary for one of the 
co-owners to convey his interest to the other co-owner. It is sufficient if he releases 
his interest. The result of such release would be the enlargement of the share of 
the other co-owner. There can be no release by one person in favour of another, 
who is not already entitled to the property as a co-owner. l 

The learned Government Pleader relied upon the ruling of a Full Bench of the 
Bombay High Court in Hiralal Navalram, In the matter of!, in which a document 
was held to be a conveyance. The facts of that case are totally different from the 
facts of the present case. There was a factory, which belonged in partnership 
to three persons Navalram, Omkar and Shivnarayan of whom Navalram was 
entitled to 12 annas share and Omkar and Shivnarayan together were entitled to the 
remaining 4 annas share. The heirs of 4 annas share sold it to one Ramchand. He 
died and it was his adopted son, who executed the deed in question purporting to 
relinguish all his claims over the 4 annas share in the partnership for Rs. 17,841 in 
favour of Navalram, who was entitled to the 4 annas share. It was held by the Special 





r. (1908) I.L.R. 32 Bom. 505. 


168 THE MADRAS LAW JOURNAL REPORTS. [1955 


Bench that by the document the executing party purporting to be entitled to a share 
in a going pressing factory, transferred the whole of that share to the other person 
interested in the factory for the sum of Rs. 17,841 and therefore, the document was 
a conveyance on sale of property, namely the quarter share in the pressing factory. 
Now, it must be noticed at the outset that the document was not treated as a docy- 
ment relating to a particular immoveable property. It was understood as a docu- 
ment relating to rights and interests respecting a 4 annas share in a partnership 
business. The following from the material portion of the deed shows the true 
scope of that deed : 

“In consideration of all the rights which I have acquired (namely) in the profits in respect of 

the press descnbed above and the press machines and other machinery and the things and dividend 
etc., I have this day received from you Rs. 17,841 in the lump. Now nothing remains due to me by 
you in respect of any of the aforesaid things.” 
The document was not, therefore, a release simpliciter by one co-owner in favour 
of another of his interest in particular immovable property. It was, on the other 
hand, a conveyance, by the purchaser from the representatives of a deceased partner 
of their rights to the assets of the partnership in favour of the other partners. The 
decision, therefore, bas no application to the present case. 


The learned Government Pleader was prepared to concede that a document 
under which one Hindu coparcener purported to give up his rights to the family 
property in favour of the remaining coparceners would not be a deed of conveyance, 
but a deed of release. He did this apparently because of a decision of a Full Bench 
ofthis Courtin Reference under Stamp Act, S.461. Inthatcase the document was one 
under which a Hindu son executed in favour of bis father, as representing the interest 
of the other members of the family an instrument by which he relinquished his rights. 
over the general property of the family in consideration of certain lands being allot- 
ted to him for life, and certain debts incurred by him being paid. It was held 
that the instrument was a release, which should be stamped, as such. The learned 
Judges observed that it was a deed by which one co-owner renounced his claim 
for partition against the family property in consideration of a certain income to be 
enjoyed by him for his life out of certain lands over which he has no power of alie- 
nation. We can see no difference in principle between such a document as between 
members of a coparcenary and the document in question, which is a document 
between co-owners. With respect, we follow the principle of this Full Bench deci- 
sion and apply it to the present case. We hold that the document in question 
is only a release within the meaning of Article 44 of Schedule 1-A of the Stamp Act 
and was properly stamped as such. It was not liable to be charged either as a deed 
of dissolution of partnership or as a conveyance. 


R.M. mm Reference answered. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT.—Mnr. P. V. RayJAMANNAR, Chief Justice, AND Mr. JUSTICE SOMASUNDARAM. 
Subbiah Odayar .. Appellant* 


v. 
The Revenue Court, Tanjore and another .. Respondents. 


Tanjore Tenants and Pannayals Protection Act (XIV of 1952), section 10 (2) (c)—Scope—Application for 
eviction for arrears of reni—Proper procedure for disposal of—Notice calling upon the tenant to pay the arrears 
~~ When to be issued. : 

There are two stages in the disposal of an application for eviction on the ground of non-payment 
ofrent. The first stage is an inquiry into the objections raised on behalf of the tenant, followed by a 
decision by the Revenue Court. Ifthe decision is against the land-owner, the application is dismissed 
straightaway. But if the decision is in favour of the land-owner, a notice is issued calling upon the 
tenant to tender the rent in arrear and costs within thirty days of the notice. If by the date of expiry 
of thirty days from the date of the notice, the tenant does not comply with the notice and pay up the 
arrears of rent and costs, the Revenue Court shall pass an order for his eviction. A notice issued before. 
deciding the amount of rent due cannot be used to sustain an order for eviction. 





*W. App. No. 7 of 1955. gist March, 1955. 
1. (1894) I.L.R. 18 Mad. 233 (F.B.). 
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Appeal under clause 15 of the Letters Patent against the order of the Honourable 
Mr. Justice Rajagopalan dated 20th January, 1955 and made in Writ Petition 
No. 647 of 1954 presented to the High Court under Article 226 of the Constitution 
of India. for the issue of a Writ of certiorari or any other appropriate Writ or Order 
or Direction calling for the records relating to Petition No. 560 of 1954 on the file 
of the Revenue Court, Tanjore and for quashing the order thereon dated 28th 
September, 1954. 


K. S. Naidu for Appellant. 


The Special Government Pleader (V. V. Raghavan) on behalf of the State. 

S. Ramachandra Aiyar for 2nd Respondent. 

The Judgment of the Court was delivered by 

Rajamannar, C.7.—This appeal against the judgment of Rajagopalan, J. 
arises in the following circumstances: The contesting respondent Peponi 
No. 2), the landlord, filed an application on 21st May, 1954 in the Revenue Court, 
Tanjore, under section 10 of Madras Act XIV of 1952 for eviction of the appellant 
on the oe that he had failed to pay the arrears of rent. The arrears, according 
to the landlord, amounted to 49 kalams and 6 measures of paddy and a sum of 
Rs, 265 as cash rent for the punja, 18 kalams of blackgram, and the landlord’s 
share of the gingelly crop. The appellant pleaded in defence that*the rent claimed 
was not fair rent and the yield was very poor and the paddy already delivered 
by him to the end Respondent was sufficient in the circumstances. He denied 
liability to pay the cash rent, because most of the coconut trees in respect of which 
the rent was payable had been uprooted in the cyclone of 1952. During the pen- 
dency of the petition, the appellant applied to the Conciliation Officer to fix the 
fair rent. He, therefore, prayed for a postponement of the hearing of the eviction 
petition till the Conciliation Officer had fixed the fair rent. On 12th July, 1954, 
the Revenue Court issued a notice purporting to be under section 10 (2) (c) as 
follows :— 

“Whereas it has been brought to the notice of this Court that you as tenant under Venugopala 

Odayar (Name of the landowner) have failed to pay the rent due, viz., 49 K. 6M. paddy and 18 K. 
blackgram and cash 265 (Here enter the quantity ıf in kind and the amount if in cash) for the agricul- 
tural year 1953-54, you are hereby called upon to tender to the landowner the said rent together with 
Rs. 4 (four) being the costs of this proceeding within 30 days from the date of this notice failing which 
an order will be passed for your eviction.” 
It appears from the Notes paper that after directing issue of the above notice the 
Revenue Court adjourned the petition to 13th August, 1954. The petition was 
further adjourned to 27th August, 1954. Meanwhile, on g1st July, 1954, the Concilia- 
tion Officer passed an order fixing the paddy rent due as 374 kalams. The result 
was that the no arrears were dye in respect of paddy rent. There was some dis- 
pute as to whether the kist for fasli 1362-63 was paid by the landlord or the tenant. 
The Revenue Court found that the landlord had paid the kist for fasli 1362. On 
28th September, 1954, the Revenue Court passed an order directing the eviction 
of the appellant. The material portion of this order runs as follows :— 

“I heard the pleading and arguments of the counsel for both sides and as there were no witnesses. 
to be examined on either side, I issued a 10 (2) (c) notice on 12th July, 1954 for the arrears due. After 
the issue of 10 (2) (c) notice the decision of the Conciliation Officer was received. According to this 
order, the counter petitioner need not pay paddy rent. As regards the blackgram and cash rent, the 
counter petitioner did not discharge the arrears till today. Today he filed a petition stating that he 
will pay the cash rent and the petitioner’s share of blackgram within a period of one month. The 
counter petitioner has already been given sufficient time. The time ted in the 10 (2) (c) notice 
has already expired. He is therefore ordered to be evicted from the lease lands.” 

The appellant thereupon filed an application to this Gourt under Article 
226 of the Constitution for the issue of a Writ of certiorari or other proper 
writ or order or direction calling for the records and quashing the aforesaid 
order of eviction passed by the Revenue Court, Tanjore. The main ground 
on which the appellant attacked the order of the Revenue Court 
was that under section ro (2) (c) the Revenue Gourt, should, before * passing 
an order for eviction, call upon the tenant by notice in the prescribed manner to 
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tender to the landowner the rent in arrear together with the cost of the proceeding 
~ within thirty days of the date of the notice. ‘This notice could be issued only after 
the determination of the quantum of arrears. The contention of the appellant was 
that as such determination by the Revenue Court was only on 28th September, 1954 
after receipt of the order of the Conciliation Officer, he was entitled to be given 
thirty days’ time from that date for payment of the arrears so determined. The 
notice issued on rath July, 1954 was not a proper notice such as was contemplated 
by section 10 (2) (c) of the Act. Rajagopalan, J., overruled this contention and 
dismissed the application. Hence this Appeal, 


Section 10 of Madras Act XIV of 1952, in so far as it is material for this appeal, 
runs as follows :— 
“{1) No cultivating tenant shall be evicted except as provided in section 6, or unless—— 


(b) he has failed to pay any rent accruing due after the commencement of this Act within two 
months of the date stipulated in the lease deed or in the absence of a lease deed, within one month 
of the due date according to the usage of the locality or village ; 

(2) (a) No tenant shall be evicted under this section except on an application made in that 
behalf to the Revenue Court. 

(6) The Revenue Court shall on such application inquire into the matter and give its decision. 

(c) Upon anyaapplication made for the eviction of a tenant on the ground of par RE of 
rent or of any amount made payable by a condition imposed in pursuance of section 6, the Revenue 
Court shall, before passing an order for eviction, call upon tbe tenant, by notice in the prescribed 
manner, to tender to the land owner the rent or amount in arrear together with the cost of the procee- 
dings within thirty days from the date of the notice, and if the tenant does not comply with such notice, 
the Revenue Court shall pass an order for his eviction.” 


The petition for eviction in this case was on the ground that the tenant had 
failed to pay the rent. In such a case, if any objection is taken by the tenant 
to the rate of rent claimed, or liability is denied on any other ground, it is the duty of 
the Revenue Court to inquire into the matter and give its decision. In the case 
of an application on one or othe: of the grounds specified in clauses (a) to (g) except 
(b), if the Revenue Court gives its decision in favour of the landlord, forthwith 
an order of eviction should Bllow. An exception is, however, made in section 10 
(2) (c) in the case of an application for eviction on the ground of non-payment of rent 
or of any payment made payable by a condition imposed in pursuance of section 6. 
The Revenue Court, before passing an order of eviction, should call upon the tenant 
by a notice in the prescribed manner to tender to the landlord the rent or amount 
in arrear together with the cost of the proceedings within thirty days from the date 
of the notice. It is only if the tenant does not comply with the notice that the Reve- 
nue Court shall pass an order for his eviction. It is clear, therefore, that there are 
two stages in the disposal of an application for evietion on the ground of non-pay- 
ment of rent. The first stage is an inquiry into the objections raised on behalf 
of the tenant, followed by a decision by the Revenue Court. If the decision is 
against the landowner, the application is dismissed straightaway. But if the decision 
is in favour of the landowner, a notice is issued calling upon the tenant to tender 
the rent in arrear and costs. Then, we get the next stage after the expiry of thirty 
days from the date of the notice. If by that date, the tenant does not comply with 
the notice, that is, does not pay up the arrears of rent and costs, the Revenue Court 
shall pass an order for his eviction. 


From a persual of the record, it appears to us that the Revenue Court did not 
pay sufficient attention to the special provisions made for the disposal of an applica- 
tion for eviction on the ground of non-payment of rent. No doubt, a notice pur- 
porting to be under section 10 (2) (e) was issued on 12th July, 1954. Before the 
issue of a notice, there should have been a decision by a Revenue Court of the 
exact amount of arrears due. Learned counsel for the landowner-respondent 
(as well as the learned Judge, Rajagopalan, J.) placed very much reliance on the 
following passage in the final order of the Revenue Gourt :— 


“I heard the pleading and arguments of the counsel for both sides and as there were no witnesses 
to be examined on cither side, I issued a 10 (2) (e) notice on 12th July, 1954 for the arrears due.” 
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We have perused the entire record and have not found anywhere a decision of the 
Revenue Court on the objections raised by the tenant. We found an application 
made by the tenant to postpone the inquiry till the receipt of the order ‘of the Conci- 
liation Officer on the tenant’s application for the fixation of fau rent. There is no 
kind of order made on this application. From what transpired subsequently, it is 
clear that the Revenue Court did not proceed on the assumption tbat the inquiry 
was closed when the notice dated rath July, 1954 was issued. We find from the 
Notes paper the petition being adjourned from time to time, from 12th July, 1954 to 
rgth August, 1954, 27th August, 1954, 19th September, 1954 and 28th September 
1954, On which day the final order was passed. On 27th August, 1954, the peti- 
tion was adjourned for examining witnesses. Section 10 (2) (c) of the Act does 
not contemplate any inquiry, including the examination of witnesses, after the issue 
of a notice calling upon the tenant to tender the arrears of rent and costs. In the 
final order dated 28th September, 1954, the Revenue Court deals with the order of 
the Conciliation Officer fixing the paddy rent at 374 kalams. The result of this 
was that there was no arrear of paddy rent. The most reasonable way of cons- 
truing the proceedings isto hold that the order dated 28th September, 1954 embodies 
the decision of the Revenue Court fixing the amount of rent in arrear. It was 
thereafter that a notice should have been issued calling upon the tenant to pay 
the arrears so determined and the costs. This was not Bede. On the other hand, 
by the very same order in which the Revenue Court determined the amount of 
arrears, the tenant was also directed to be evicted without the tenant being given 
the time of thirty days to pay up such arrears. The Revenue Court observes that 
the time granted in the to (2) (c) notice had already expired. But it has apparently 
overlooked that the amount mentioned in the notice was not the amount due. 
The tenant offered to pay the arrear within a period of one month, but the Revenue 
Court refused to grant him any time. 


Mr. Ramachandra Ayyar for the landowner-respondent urged that the pen- 
dency of proceedings before the Conciliation Officer did not deprive the Revenue 
Court’s power under Section 10 of the Act. We agree with him. But then the 
Revenue Court should proceed to inquire and decide on the matter. From the 
order of the Conciliation Officer, it is amply evident that beth the landowner and 
the tenant adduced a great deal of evidence on the question of fair rent. The par- 
ties evidently did not want to duplicate the evidence again before the Revenue 
Court. In these circumstances, the notice issued on 12th July, 1954 could not have 
been intended as a final order impliedly holding that the amount claimed by the 
landowner was lawfully due. 


The order of eviction passed by the Revenue Court in disregard of the provi- 
sions of section 10 (2) (c) of thesAct (Madras Act XIV of 1952) must therefore be, 
and is hereby, quashed. The matter will go back to the Revenue Court for the 
issue of a proper notice under section 10 (2) (c) calling upon the tenant to tender 
the amount in arrear together with the cost of the proceedings within thirty days 
from the date of such notice. If the tenant does not comply with such notice, 
the Revenue Court shall then pass an order for eviction. 


The appeal is allowed, but in the circumstances, there will be no order as to 


K.S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice Soma= 
SUNDARAM, 


Bhagwandas Goel & Sons .. Appellants*, 
Ua 
Uleechalla E. Hanumanthiah Chetty .. Respondents. 

Civil Procedure Cods (V of 1908), Order 9, rule 13—Applicability to the original side of the High Court 
Madras High Court Original Side Rules—Order 6, Rule 2—Undefanded board—Disposal of a case under— 
If ex parte decree could be set aside. 

Order 1, rule 3 of the Original Side Rules of the Madras High Court only provides that the provi- 
sions of the Code of Civil Procedure in so far as they are inconsistent with the said Rules and Forms. 
are repealed and ROE Otherwise, the provisions of the Code will apply. There is nothing 
in the Original Side Rules or Forms which is inconsistent with Order 9, rule 13 of the Code. Hence- 
there is no reason why the said provisions of the Gode should not apply to a decree passed ex parte on 
the Original Side. Order 6, rule 2 of the Original Side Rules prescribes the procedure in posting 
cases in the undefended Board. These cases are heard and disposed of ex parie. But such suits are 
decided on merits. The fact that the defendant is set ex parte does not dispense with the necessity 
of plaintiff proving his claim. But even in such cases the Court has the power to set aside a decree 


passed ex parte. 

On appeal from the order of the Honourable Mr. Justice Ramaswami dated. 
27th January, 1955 and made in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in Application No. 5142 of 1954 in G.S. No. 227 of 1954. 

C. Srinivasan for Appellants. 

V. Tyagarajan and M. A. Rajagopalan for Respondents. 


The Judgment of the Gourt was delivered by 

Rajamannar, C.7.—This is an appeal against the Judgment of Ramaswami, J.. 
dismissing an application by the defendant in C.S. No. 227 of 1954 on the Original 
Side of this Court for setting aside an ex parte decree passed against him in the suit.. 
The order of Ramaswami, J., under appeal runs thus :— 

“This suit has been disposed of on merits. Therefore the proper and only course is to prefer 
an appeal against my decree. With these remarks this petition is dismissed. No costs.” 
With respect to the learned Judge, we are unable to understand exactly the ground 
on which the petition was dismissed. Every ex parte decree except in cases of 
suits filed under Order 7 of the Original Side Rules is a decree passed on merits. 
The fact that the defendant is set ex parte, does not dispense with the necessity of the 
plaintiff proving his claim. If the learned Judge meant that an application to 
set aside an ex parte decree was not maintainable, we must express our disagreement 
with him. Order 6, rule 2 of the Original Side Rules prescribes the procedure 
in posting cases in the list of undefended cases. These cases are “heard and dis- 
posed of ex parte.” ‘The rule goes on to say that the Court shall not set aside a decree 
passed ex parte merely on the ground that there has been an irregularity in the service 
of summons, if it is satisfied that the defendant had notice of the date of hearing 
in sufficient time to appear and answer the plaintiff’s claim. This provision is a 
clear indication that the Court in proper cases has the power to set aside a decree 
passed ex parte. Moreover, we see no reason why the provisions of Order 9, rule 13 
of the Code of Civil Procedure should not apply to a decree passed ex parte on the 
Original Side, of this Court. Order 1, rule 3 of the Original Side Rules only says 
that the provisions of the Code, so far as such provisions are inconsistent with the 
Original Side Rules and Forms are repealed and superseded. Otherwise, the 
provisions of the Code will apply. There is nothing in the Original Side Rules: 
or Forms which is inconsistent with Order g, rule 13 of the Code. 


Mr. Tyagarajan, learned counsel for the respondent, drew our attention to 
two decisions of the Calcutta High Court. In S. N. Banerjee v. H. S. Suhrawardy1, 
it was held by Rankin, G.J., and Mitter J., that though Order, 9, rule 13, may not 





* O.S'A. No. 26 of 1955. 15th March, 1955. 
t. (1927) I.L.R. 55 Cal. 473; A.I.R. 1928 Cal. 772. 
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apply in terms to decrees passed on the Original Side of the Calcutta High Court, 
it was the general practice in that Court to follow the analogy of Order 9, rule 13, 
on general principles of justice. The same view was taken in a subsequent decision 
in Haji Ramjan Ali v. Hafiz Abdul Gaffur'. We would, however, prefer to rest our 
‘deqision on the applicability of Order g, rule 13 of the Code. 


We cannot uphold the learned Judge’s order dismissing the application merely 
on the ground that the suit had been disposed of on the merits. The appeal must 
therefore be allowed. 


The question is whether it is necessary to remand the application to the learned 
_Judge in chambers for fresh disposal. Learned counsel on both sides have asked 
us to dispose of the application on the affidavits, and we shall do so. 


In the circumstances alleged in the affidavit filed in support of the application, 
‘we are of opinion that this is a case in which the ex parte decree should be set aside. 
Learned counsel engaged by the defendant could not obtain instructions in time 
to file a written statement, ard subsequently when the suit was posted in the unde- 
fended board, unfortunately he and his clerk missed noting the case and the suit 
‘was decreed ex parte. We think that there was sufficient cause which prevented 
the defendant from appearing in person or by advocate on the date on which the 
suit was taken up for final disposal. The defendant ought to have an opportunity 
to defend the suit. 


At the same time, it cannot be denied that there was some negligence on the 
part of the defendant. Therefore, there cannot be an unconditional order setting 
aside the ex parte decree. We think that the interests of justice would be amply 
met if as a condition we direct the defendant to deposit a sum of Rs. 20,000 or 
furnish security for the said sum to the satisfsction of the Second Assistant Regis- 
trar within a month from this date. On his depositing such sum or furnishing 
security therefor, the defendant will be allowed to file his written statement within 
six weeks from to-day. 

The plaintiff will also be entitled to the costs thrown away as ıt were by reason 
of the defandant’s default. The costs of the suit as such will, of course, 
abide the final disposal. But irrrespective of the event, we direct the defendant 
appellant to pay a sum of Rs. 250 to the plaintiff as costs thrown away. 

The appeal is allowed and the order of the learned Judge dismissing the appel- 
lant’s application to set aside the ex parte decree is vacated, and instead there will 
be an order setting aside the ex parte decree on the conditions above mentioned. 
No order as to costs of this appeal. 


R.M. p a Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice, AND MR. Justice RAJA» 
GOPALA AYYANGAR. 


Ramalinga Padayachi -- Appellant* 
D. 

Srinivasalu Naidu alias Booraswami Naidu and others -. Respondents. 

Hindu Law—De facto guardian of minor—If could contract a debt in the name of the minor—Alienation of 
minor’s property by de facto guardian for a debt so contracted——Binding naiure—Right of re-imbursement when 
arises—Discharge of binding debts of a Hindu minor by guardian—If necessaries—-Contract Act (IX of 1872), 
section 68. 

A de facto guardian of a Hindu minor could not in law execute a promissory note in the name of a 


minor even in respect of a debt binding on the minor’s estate and a sale of the minor’s property by 
such a de facto guardian in discharge of such promissory note executed by him would not bind the minor. 


Sriramulu v. Pundarikakshaypa, (1949) F.C.R. 65: (1950) 1 M.L.J. 586 (F.C.) followed. 





1. ALR. 1928 Cal. 864. i 
* L.P.A. Nos. 15 and 26 of 1951. 4th February, 1955. 
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Where a loan is taken for the purpose of necessity or benefit of the minor’s estate by a de facto 
guardian he cannot effect the transaction so as to exclude his own liability. 


In the case of contractual debts borrowed by a de facto ian on simple bonds or promissory 
notes the creditor can have recourse to the minor’s estate indirectly on the principle of subrogation, 
when the guardian has the right of indemnity against the estate of the ward re he could have,the 
right of direct rezmbursement out of the properties of the infant only when the debt is for necessities 
supplied to the infant. But the principle of subrogation 1s not applicable to support an alienation 
by the guardian. ` 


Quaere : Whether the discharge of a binding debt of a Hindu minor by the guardian amounts 
to necessaries within the meaning of section 68 of the Indian Contract Act. - 


Appeal under Clause 15 of the Letters Patent against the judgment and decree 
of the Honourable Mr. Justice Viswanatha Sastri dated 5th January, 1951 and 
passed in Appeal No. 602 of 1946 preferred against the decree of the Court of the 
Subordinate Judge of Cuddalore dated 12th March, 1946 and passed in O.S. No. 36 


of 1944. 
S. Ramachandra Aiyar, M. K. Nambiar and R. Viswanathan for Appellant. 


M. S. Venkatarama Aiyar, S. Nagaraja Aiyar and T. Muniswami Reddi for Res- 
pondents. 


The Judgment of the Court was delivered by 

Rajamannar, C. f.—These are two appeals under the Letters Patent against the 
Judgment of Viswanatha Sastri, J., in A.S. No. 602 of 1946, which was an Appeal 
preferred against the decree and judgment of the Court of the Subordinate Judge 
of Cuddalore in O.S. No. 36 of 1944. That was a suit for possession of properties 
which had belonged to the ist respondent and which had been alienated by the 
ist defendant acting as his guardian when the Ist respondent was a minor. The 
Ist respondent alleged that the alienations were not binding on him. The impugned 
alienations were four sales of which we are concerned in these appeals with two 
only, viz., those covered by sale deeds, Exhibits D-33 and D-1 dated 16th September, 
1936 and agth November, 1936 respectively. The properties in suit belonged 
to the joint family consisting of the plaintiff ist respondent and his father, one 
Sundararajalu Naidu who died on 29th December, 1928. Sundararajalu Naidu 
is alleged to have left a will dated 29th December, 1928 appointing the 1st defen- 
dant a relation, as the guardian of his minor son, the 1st respondent, and his pro- 
perties. The 1st defendant, it is common ground, managed the affairs of the 1st 
respondent during his minority. It was not disputed before us that the appoint- 
ment of the rst defendant as the testamentary guardian of the ist respondent 
was not valid in law, and therefore the status of the rst defendant was only that 
of a de facto guardian. Both the alienations with which we are concerned in these 
appeals can be traced to a debt which was admittedly due by Sundararajalu Naidu 
under a promissory note, Exhibit D-28 dated 4th February, 1926, executed by him 
and the 2nd defendant for a sum of Rs. 4,200-2-3. This promissory note itself 
appears to have been in renewal of an earlier promissory note, but that is of no 
consequence. It was alleged, and it has been found, by both the trial Gourt and 
by the learned Judge on appeal, that in respect of this promissory note the and de- 
fendant was only a surety and it was the father of the rst respondent who was the 
principal debtor. After the father’s death, a promissory note was executed by 
defendants 1 and 2 on 17th October, 1930, Exhibit D-29, for discharge of the amount 
due under Exhibit D-28. In this promissory note, the rst defendant is thus describ- 


d 


“Rangaswami Naidu son of A.S. Veeraswami Nayudu, guardian of minor Srinivasulu. alias 
Bhuvarahaswami Nayudu, son of late A.S., Sundararajalu Naidu.” 


There were several successive endorsement of this promissory note, till finally it was 
transferred to one Pankajammal, There were two payments in October, 1933 
and March, 1934, which were acknowledged by the Ist and and defendants on 
the promissory note. On goth March, 1935, defendants 1 and 2 executed a fresh 
promissory note in favour of the said Pankajamma for Rs. 5,898-2-0 in discharge 
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of the debt due under Exhibit D-29. This promissory note (Exhibit D-32) was 
in its turn endorsed to the grd defendant on 15th July, 1935. It purports to be 
executed by the minor represented by his guardian, the 1st defendant. The ist 
defendant executed a sale deed, Exhibit D-33, on 16th September, 1936 in favour 
o4 the grd defendant, conveying some of the suit items for Rs. 4000, the considera- 
tion going in partial discharge of the promissory note, Exhibit D-32. On 2gth 
November, 1936, the rst defendant conveyed certain other items in suit to the 
2nd defendant himself (Exhibit D-1) for a sum of Rs. 1500 which amount was 
paid by the 2nd defendant to the grd defendant, in partial discharge of Exhibit 
D-32. The ist respondent impuged these two sale deeds as not binding on him. 
The learned Judge, who tried the suit, held that they were binding on the ist Res- 
pondent and dismissed the suit in respect of these two alienations. The plaintiff 
appealed to this Court (A.S. No. 602 of 1946). Viswanatha Sastri, J., allowed the 
appeal in respect of these two sale deeds, which he held were not binding on the 
plaintiff-respondent. L.P.A. No. 15 of 1951 is by the 5th defendant, and L.P.A. 
No. 26 of 1951 is by the 1st and and defendants and relate to the two alienations 
respectively. 


On the facts set out above, there appears to us to be no doubts as to the law 
to be applied, because it has been authoritatively enunciated by the Federal Court 
in Srramulu v. Pudarikakshayyat. ‘The facts of the case before the Federal Court 
are substantially similar to the facts in the case before us. ‘There the plaintiff 
was the adopted son of one Chalamayya. When he was a minor, his estate was 
being managed by his adoptive mother. She, as the de jure guardian of the minor, 
executed on 23rd April, 1925 a promissory note in renewal of an earlier promissory 
note which had been executed by Chalamayya himself in 1923 to the defendant. 
On the same date, she also executed another promissory note to the defendant 
for the fees due to-him for professional work done during the lifetime of Chalamayya. 
On 23rd April, 1928, she executed a consolidated promissory note in renewal of the 
two previous notes. She died in November 1928 and thereafter the plaintiff’s 
natural father China Seshayya, entered upon the management of the estate. 
He acted as the de facto guardian of the minor plaintiff. On 23rd June, 1931, 
Seshayya, professing to act as the guardian of the plaintiff, purported to renew 
the promissory note of 1928. On 2nd June, 1932, Seshayya conveyed immoveable 
properties belonging to the minor to the defendant in discharge of the debt due 
under the promissory note and a sum of Rs. 4,596-9-6 paid to another creditor. 
The plaintiff, after attaining majority, instituted a suit in which he attacked the 
validity of this alienation. It was held both by this Gourt and by the Federal 
Court that a de facto guardian of a Hindu minor could not in law execute a promis- 
sory note in the name of the minor even in respect of a debt binding on the minor’s 
estate, and a sale by such a de*facto guardian in discharge of such promissory note 
executed by him would not bind the minor. In the face of this decision Mr. Rama- 
chandra Aiyar, learned counsel for the 5th defendant, appellant in L.P.A. No. 15 
of 1951, could not and did not, contend that the promissory note Exhibit D-32, 
was binding on the minor, nor that the sale to the grd defendant could be supported 
on the ground that it was in partial discharge of that promissory note. He, how- 
ever, sought to sustain the validity of the sale cn two grounds. The first ground 
was based on section 68 of the Coniract Act which runs as follows :— 


“Ifa person incapable of entering into a contract, or any one whom he is legally bound to support 
is supplied by another person with necessaries suited to his condition in life, the person who has fur- 
nished such supplies is entitled to be reimbursed from the property of such mcapable person.” 


His argument was that the term, “necessaries” in this section would include dis- 
charge of binding debts in the case of a Hindu minor. But assuming this is so, 
we fail to see how this section can in any way help the appellant to maintain the 
validity of the sale. No one here bas advanced moneys to discharge any debt 
binding on the minor to entitle that person to be reimbursed from the property 





I. (1950) 1 M.L.J. 586 : (1949) F.C.R. 65 (F.C). 
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of the minor. Nor does the following passage from Trevelyan on the “Law rela- 
ting to Minors”, 5th Edition, carry the matter any further :— 


“ The circumstances that to meet the necessities of his ward the guardian has pledged his personal 
credit, does not disentitle him to charge or sell the ward’s property, but he can only charge or sell it 
for the purpose of paying money which the minor was under an obligation to pay.” I 


We have found that the minor is not under an obligation to pay anything under 
the promissory note, Exhibit D-32, to discharge which the alienation was made. 
The decision in Maharana Shri Ranmal Singji v. Vadilal Vakhat Chand}, has no direct 
bearing on this case. There, a creditor sued to recover from the minor and his 
estate a sum advanced by him for the purpose of a pilgrimage undertaken by the 
minor’s mother and to defray the expenses of the minor himself. The learned 
Judges held that the debts were not contracted for necessary purposes, and could 
not be recovered from the minor’s estate. 


The second ground was based on the principle of subrogation. Certain 
passages from the judgments of the learned Judges in the decision of the Federal 
Court were relied upon by Mr. Ramachandra Ayyar. Kania, G.J., observed 
(at page 591) :— 

“In ae opinion it is therefore right to hold that when a loan is taken for the purpose of necessity 
or benefit of the minor’s estate by a de facto manager, he cannot effect a transaction so as to exclude 


his own liability. So far as the creditor is concerned, this involves no hardship because he can proceed 
against the de facto manager and make the minor’s estate liable on the principle of subrogation.” 


Fazl Ali, J., said (at page 596) :— 


‘There may however be cases in which the minor’s needs have to be met and in such cases, 
the third principle enunciated by the Privy Council can come into play, that is to say, the manager or 
guardian can show that the estate ought to bear the burden which he had taken upon himself. In 
such cases, by the principle of subrogation the creditor might be allowed to stand in the shoes of the 
guardian and invoke the latter’s right to reimbursement out of the minor’s estate. The right might 
usually be subject to the state of accounts between the guardian and his ward.” 


Mukerjea, J., deals with this point at greater length than the other two learned 
Judges thus: (page 609) :— 


“ When the guardian himself is a party to the contract in his capacity as guardian, a suit can cer- 
tainly be instituted against him and a decree obtained. But simply because the defendant is sued in 
his capacity as guardian, the estate of the ward cannot be proceeded against in execution of the decree 
obtained in such suit. In order to bind the minor’s estate, the minor must also be made a party to 
the suit property represented. Now on what basis can a decree be made in such a suit making the 
minor’s estate lable for the money borrowed by the guardian? The minor being incapable of being 
a party to a contract there could be no direct contractual liability established against him or his estate. 
But as the guardian was personally liable under the contract, he would be entitled to reimbursement 
from the minor’s estate under the rule of Hindu Law if the borrowing was for necessity or benefit 
of the minor. The creditor in such circumstances can invoke the equitable doctrine of subrogation 
in his favour and claim to be placed in the position of the guardian for enforcement of the latter’s 
right of reimbursement against the minor’s estate. Instead of there being two suits, one by the creditor 
against the guardian and the other by the guardian against the minor, both the reliefs may be worked 
out in one and the same suit and thereby multiplicity of litigation could be avoided. This is the 
only proper way in which the Hindu Law rights of the guardian in the matter of contractual debts 
for necessity or benefit of the minor could be given effect to in perfect consonance with the well estab- 
lished principles of law of contract and the ordinary rules of procedure in personal actions. The appli- 
cation of this rule would be just and equitable to the minor also. As the creditor stands only in the 
shoes of the guardian and can claim the rights of indemnity which the latter can assert against the 
minor’s property it would be open to the minor to show that the guardian himself was in default and 
would not be entitled to any indemnity if accounts were properly taken. 

Again at page 610 :— 

The position therefore is that in case of contractual debts borrowed either on simple bonds or 
promissory notes, the creditor can have recourse to the minor’s estate indirectly on the principle 
of subrogation, when the guardian has the right of indemnity against the estate of the ward ; and he 


would have the right of direct re-imbursement out of the properties of the infant, only when the debt 
is for necessaries supplied to the infant.” 


In our opinion, there is no scope for the application of this principle of subrogation 


in this case. In the first place, there was no pleading raising this question. And as 
the learned Judge, Viswanatha Sastri, J., points ouc, there was no attempt to fustify 





1. (1894) LL.R. 20 Bom. 61. 
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a claim based on the right of indemnity available to a de facto guardian. There 
‘was no evidence of the state of accounts as between the de facto guardian and the 
minor. Under Exhibit D-32 in partial discharge of which the sale deed, Exhibit 

-33, was executed, the 1st defendant was not personally liable, and this position 
is accepted by Mr. Ramachandra Aiyar. He, therefore, fell back on the prior 
promissory note Exhibit D-29. But the learned counsel for the Appellant was 
unable to cite any decision in which the principle of subrogation has been invoked 
successfully to support an alienation by the guardian. We, therefore, agree with 
Viswanatha Sastri, J., that the alienation under Exhibit D-33 could not bind the 
Ist Respondent. L.P.A. No. 15 of 1951 is dismissed with costs.  . 


The alienation, which is the subject-matter in L.P.A. No. 26 of 1951 in favour 
of the 2nd defendant stands on a different footing. As already mentioned, Viswa- 
natha Sastri, J., did not disturb the finding of the trial Court that the primary lia- 
bility for the debt due under Exhibit D-28 was of the plaintiff’s father and that the 
2nd defendant was only a surety. This finding wag not challenged before us. 
The learned Judge, however, held that under Exhibit D-29 the and defendant 
must be deemed to be only a surety for the tst defendant and the creditor could 
not have enforced the payment of the debt from the plaintiff or his estate under 
Exhibit D-2g or the later promissory note, Exhibit D-32. Mr. Viswanathan, 
learned counsel for the appellant, contended that the 2nd defendant as surety had 
always a right to proceed against the plaintiff’s father, and after his death against 
the plaintiff and his estate, after discharging the debt, and this right would not be 
lost even if the original liability of the plaintiff’s father did not subsist on the date 
-of the discharge. The and defendant was undoubtedly acting within his rights 
in renewing his liability by executing the two later promissory notes, Exhibits 
D-29 and D-32. The alienation in his favour (Exhibit D-1) must be deemed to be 
an discharge of the liability of the plaintiff and his estate, to indemnify the 2nd 
defendant as surety in the sum of Rs. 1,500 which he paid to the creditor. We 
‘sce considerable force in this contention of the appellant’s counsel. Mr. Venkata- 
rama Ayyar for the plaintiff—1st Respondent urged that there was no evidence 
that the surety was called upon by the creditor to pay the debt. But this objection 
is not tenable in the face of Exhibit D-2, a notice issued by the creditor, the grd 
defendant, on 19th July, 1935, calling upon the plaintiff’s guardian and the end 
defendant to pay the principal and interest due under Exhibit D-32. Mr. Venkata- 
rama Ayyar then relied upon the fact that a fresh promissory note was taken by the 
creditor, Exhibit D-29. The result of which in law will be the extinguishment of 
the liability under‘the prior note Exhibit D-28. He relied upon the following 
‘passage in Bashyam and Adiga on the Negotiable Instruments Act :— 

“‘ If the creditor takes a fresh secufity on a separate bill or note from one of several partners who 


are already his debtors or parties to a bill or note or otherwise, it has ordinarily the effect of discharging 
the other co-partner.” 


But, immediately, we find the following :— 
“ But he may reserve his right against the others,” 


There is no scope in this case for the application of this rule. The creditor did not 
take a fresh security or bill from one of the debtors. He in effect took from both the 
debtors, because it is obvious that the rst defendant executed the promissory note 
as guardian of the minor plaintiff. There is no intention manifest to discharge 
either of the debtors. The decision in Subramanian Chetty v. Muthia Chetty1, has no 
‘bearing on the facts of the case before us. 


In our opinion, the 1st defendant, even as a de faclo guardian of the minor 
-was entitled to alienate the minor’s property to discharge an obligation binding on 
the minor’s estate, namely, the obligation to reimburse the 2nd defendant in the 
sum of Rs. 1,500, which went in partial discharge of the liability which can be 
traced to Exhibit D-28. This aspect of the case was not evidently emphasised 





. 1. (grr) LL.R. 35 Mad. 699. 
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before Viswanatha Sastri, J. In this view, L.P.A. No. 26 of 1951 must be allowed. 
The decree against the 2nd defendant in respect of the property covered by Exhibit 
D-1 passed in A.S. No. 602 of 1946 is set aside and the decree of the trial Court 
dismissing ihe suit as against the 2nd defendant is restored. The appellant and 
iis will be entitled to the costs of the appeal here and before Viswanatha 
astri, J. 

R.M. —— LP.A. No. 15 of 1951 dismissed 

and L.P.A. No. 26 of 1951 allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MrR. Justice Mack. 
.The State of Madras, represented by the l 
District Collector of Madurai -- Petitioner* 


V. 
V., Swaminathan, L.R. of the deceased plaintiff and another .. Respondents. 

Madras. Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)—Suit for a declaration 
that certain lands (in respect of which plaintiff really wants a ryotwari patta under the Act) are ryoti lands—~Not 
maintainable in a Givil Court—It isa Settlement Officer that must decide the question. 

Itis the Settlement Officer in the first instance who should decide in accordance with the statutory 
requirements of the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948, whether a 
person is entitled to a ryotwari patta. The Act cannot be circumvented by filing a plaint in a civil 
Court for a declaration that the lands in respect of which the plaintiff really wants a ryotwari patta 
under the new Act are ryoti lands. Such a plaint has to be dismissed as not maintainable in a civil 
Court and the plaintiff referred to his remedy by way of an application under section 11 of the new 
Act before the Settlement Officer. 

Petition under section 115 of Act V of 1908 to revise the order of the District 
Court of Madurai dated 21st July, 1953,in G.M.A. No. 29 of 1952, preferred. 
against the decree of the Gourt of the District Munsif of Madurai Taluk dated. 
a3grd July, 1952, in O.S. No. 87 of 1951. 

Government Pleader (C. A. Vatthiyalingam) for Petitioner. 

N. R. Govindachari, N. T. Raghunathan and N. T. Ramanujam, for Respondents. 


The Court delivered the following 

Junoment.—This is a Revision Petition by the State of Madras against an. 
order passed by the District’ Judge of Madurai setting aside the Order of the 
District Munsif directing a plaint to be returned for disposal by the Settlement 
Officer under the Madras Estates (Abolition and Gonversion into Ryotwari) Act 
(XXVI of 1948). eS 

The short facts are these: The plaintiff filed this suit after this Act was passed. 
for a declaration that 2 acres of land in S. No. 244 and 1 acre of land in S. No. 
215 in the village of Narasingam of the Thirumubur Devasthanam were his ryoti 
lands and for a permanent injunction restraining the Government of Madras from: 
in any way interfering with his enjoyment. The plaintiff relied mainly on the fact 
that he filed a suit for a patta against the Collector in respect of these lands, which 
was dismissed in the first instance, but decreed by the District Judge of Madurai in 
A.S. No. 103 of 1927 on 8th December, 1927. The two suit items were admittedly 
im land registered as tank poromboke. The proprietor of the estate was a Devas- 
thanam. The plaintiffrelied on the fact that one manager made an assignment to him 
for which he paid some money and then went out of office. According to the judgment 
in A.S. No. 103 of 1927, the assignment was cancelled by the subsequent manager on 
the 7th June, 1926. The Deputy Collector dismissed the suit for patta on two grounds : 
G) that the lands applied for were not ryoti lands, but tank bed lands, acl (2) that 
the assignment was invalid because it was made by the senior proprietor alone 
without the consent of the remaining proprietors. As regards the first ground, 
the District Judge held that there was no doubt that the lands were originalfy tank. 
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bed and were still registered as tank bed in the accounts. He, however, took the 
view on the footing of some evidence recorded in the suit that the lands were not 
required for the water spread of the tank and as the karnam examined deposed. 
to some, other assignments of tank bed, he decreed the suit for patta. 


It is however common ground that since that judgment in 1927 these lands - 
have still remained registered in the revenue accounts as tank bed poromboke. 
The plaintiff applied under section 20-A of the Estates Land Act on 22nd April, 
1926, for conversion of these two items from tank poromboke to ryoti land. This 
application, according to the plaint, was rejected by the Collector and an appeal 
was dismissed by the Board of Revenue. Paragraph 5 of the plaint alleges that the 
plaintiff in April, 1941, applied to the Tahsildar of Madurai Taluk for permission 
to use the Periyar water for these lands. Permission was refused on the ground that 
the lands were not classified as ryoti in the Government accounts. Plaintiff then 
applied on 7th April, 1944, to the Collector of Madurai for recognition of the lands 
as ryoti on the ground that without such recognition it was not possible for him to. 
get a water permit for raising wet crops on his lands. According to ihe plaint, 
this petition was rejected with the observation that the plaintiff could make an appli- 
cation under section 20-A of the Madras Estates Land Act. He made his application, 
which, however, was also rejected and a revision petition to the Board of Revenue, 
according to the plaint, failed. 


The Estates Abolition Act XXVI of 1948 casts upon all applicants, who consider 
themselves entitled to a ryotwari patta, to make an application to the Settlement 
Officer to whom the District Munsif referred the plaintiff. There does not appear 
to have been any attempt made by the revenue authorities to evict the plaintiff 
from those lands, i.e., if he has ever cultivated them, a matter open to some doubt, 
without his being able to establish his right to take any water. 


The learned Government Pleader urges that under section 3 (c) and (g) of the 
new Act, 


“all rights and interests created in or over the estate before the notified date by the principal 
or any other landholder, shall as against the Government cease and determine,’’ 


and that every application for a ryotwari patta requires in the first place scrutiny 
by the Settlement Officer whose order is subject to appeal and revision as provided. 
for by the Act. There is a specific provision in section 3 that the Government: 
shall not dispossess any person of any land in the estate in respect of which they 
consider that he is prima facie entitled to a ryotwari patta, if such person is a ryot 

pending the decision of the Settlement Officer as to whether he is actually entitled 
to such patta. The learned advocate for the respondent argues contra that this is 
a case In which the plaintiff’s right to a patta has been decreed by a Court 
and that it is not open to a Settlement Officer, to go behind that decision. This is 
anticipating the decision of the Settlement Officer, which has to be given judiciously 
in accordance with the requirements of the Act. There are some difficulties arising 
on the facts. One of them is that section 3 (16) of the Estates Land Act excludes tank 
beds from the definition of ‘ryoti land’, although there was nothing in law to prevent 
disused tank bed no longer used as such being granted on patta by land-holders. 
As it appears to me, the main practical purpose underlying the plaint was to obtair 
& finding that plaintiff is entitled as of right to these lands as ryoti lands in order to 
enable him to obtain water. I do not propose to make any comment on the merits 

as I am definitely of the opinion that the learned District Judge was not correct 
when he directed this plaint to be returned to the District Munsif’s Gourt. Madurai 

for disposal according to law. A point of general principle is involved and if this 
plaint were to be held to be within the jurisdiction of the civil Courts. it would be 
difficult to exclude from the orbit of their jurisdiction any application which a 
seeker after a ryotwari patta is obliged to make under the new Act. It is the Settle- 
ment Officer in ihe first instance, who should decide in accordance with the statutory 
requirements of the new Act whether a person is entitled to a ryotwari patta. I 
do not think that the Act can be circumvented by a plaint such as this, which is, 
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filed for a declaration that these two survey numbers, in respect of which plaintiff 
really wants a ryotwari patta under the new Act are ryoti lands. I do not think 
that the plaint as framed should be returned for presentation to the Settlement 
Officer. The plaint is dismissed as not maintainable in a civil Gourt and plaintiff 
. referred to his remedy by way of an application under section 11 before the Settk- 
ment Officer, who will doubtless give the fullest consideration to his case a point 
of considerable importance being whether the plaintiff has, in fact, himself cultivated 
these lands since 1923 as he now claims, without any further objection from the 
revenue authorities, 


The Revision Petition is allowed with costs throughcut. 
KS, — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KrisHNASwAMI NAYUDU. 
Chinnayya Koundar and others .. Appellants* 


U. 
Muthukonda Reddiar .. Respondent. 
Deed-—Construction—Document termed a ‘wilP but containing a gift in praesenti—Nature of document— 
Test. 


It is not the form that counts but the substance or what the party intended to pass under a docu- 
ment that should determine the real nature of the document. 


Where under a document properties are placed in the possession of the beneficiaries immediately 
on its execution, though absolute de to the properties could be obtained by the beneficiaries only 
after the lifetime of the testator the document though termed a will, is really in effect a gift deed. 


In order to determine the character of a document as testamentary or not two tests should apply ; 
once is whether the instrument is revocable and the other is whether it was intended not to take effect 
antil the death of the donor. 


Where in a will it is stated that the properties have been reduced to the possession of the benefi- 
ciaries and they have been given absolute control of the properties though the right to full ownership 
would accrue only after the lifetime of the person executing the will, then notwithstanding the fact 
that the proprietorship or the vesting of the absolute estate is put off, that would not deter against a 
transfer of the interest in praesenti in so far as such interest is only limited to one of enjoyment. 


In the goods of Nicholas Halpin, Ir. Rep. 8 Eq. 567. 

Appeals against the Decrees of the District Gourt of South Arcot in Appeal 
Suit Nos. 341, 342, 343 and 344 of 1949, preferred against the Decrees of the Court 
of the District Munsif of Tindivanam in Original Suit Nos. 549, 550, 551 and 552 
of 1948 respectively. 

G. R. Jagadisah for Appellants. 

M. S. Venkatarama Aiyar for Respondent, e 


The Gourt delivered the following 

Jupomenr.—The construction of a document which is termed a will executed 
by one Unnamalai Ammal on 2nd July, 1885 and marked as Exhibic A-1 in the 
case arises for consideration in this appeal. 

Exhibit A-1 purports to deal with certain immovable properties. One of 
the contentions is that though it is termed a will it is in effect a settlement iransfer- 
ring the properties in favour of the persons mentioned in the document, the other 
contention being that it is a testamentary disposition as description of the docu- 
ment indicates. 

Unnamalai Ammal, an young widow, had no issue but had only a step-daughter, 
that is, a daughter of her co-wife, by name Kuppammal whom she intended to 
marry to Murugesa Koundan. It is on the eve of that marriage the document 
came to be executed. After the execution of the will Kuppammal was married 
to Murugesa Koundan and they lived together with Unnamalai Ammal. Unna- 
-malai Ammal lived up to a few years before the suits were filed in 1948. 


* Second Appeals Nos. 619, 620, 621 and 622 of 1950. 29th July, 1954. 
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The relevant portion of the will Exhibit A-1 is as follows :— 


“ Whereas I have no male heir, whereas I belong to the aforesaid caste, whereas I have not any 
other person to look after me, whereas I have agreed to give in marriage Kuppammal, the aforesaid 
girl, to you Murugesa Koundan and have made arrangements therefor, both of you shall, during my 
lifgtime, take care of me, shall perform at the time of my death, all the funeral rites, and shall hold 
and enjoy after my lifetime the undermentioned properties, with the powers of alienation such as gift, - 
exchange, sale, etc., yourself being liable for all the liabilities and assets.” 


The will is executed in favour of two persons, viz., Murugesa Koundan and Kuppam- 
mal. Then the description of the properties are given and at the end of the docu- 
ment the following recital appears : 

“I have given possession to both of you of the aforesaid house, etc., you shall be in enjoyment 


of my one-fourth share in the well of brick and mortar situate in the land sold to Solai Goundan in 
Puthur village aforesaid.” 


The Document was registered on 7th August, 1885. 


Soon after the execution of the will the marriage took place and thereafter it 
is common ground that the properties came into the possession of Murugesa Koun- 
dan and the patta was also transferred in his name. On roth June, 1928, Murugesa 
Koundan executed a morigage over some of the properties in favour of Komarappa 
Reddiar under Exhibit B-1. On 4th February, 1933, Unnamalai Ammal brought 
into existence a gift deed Exhibit A-3 giving the properties which had already been 
dealt with under the will Exhibit A-1 to the daughters-in-law of Murugesa Koundan. 
The mortgagee died and his son Muthukonda Reddiar instituted a suit on the mort- 
gage and eventually purchased the properties in execution of the mortgage decree 
obtained by him. In the proceedings for delivery of possession, the donees under 
Exhibit A-3 resisted delivery of possession. They were directed to be removed 
and they filed suits out of which these appeals arise to set aside the order directing 
their removal and delivery of possession of the properties. ‘The question therefore 
that arises is whether Murugesa Koundan had obtained any interest in these pro- 
perties under Exhibit A-1 or whether Exhibit A-1 was a will liable to be revoked 
at any time by Unnamalai Ammal enabling her to execute the gift deed. The 
decision depends on the construction of the document Exhibit A-1. Notwith- 
standing that the document is termed a will, still if the terms of the document 
show thai a present demise was intended Murugesa Koundan and Kuppammal 
would be entitled to the properties as donees and not as legatees under a will. The 
circumstances under which the document came to be executed will also be relevant 
in construing the terms of the document. 


Unnamalai Ammal was an young widow. There was no body to look after 
her and the only nearest relation was the daughter of her husband by the second. 
wife whom she intended to be married to Murugesa Koundan. And, being a 
woman she was apparently not capable of, at any rate not willing to be in posses- 
sion and management of the properties and, with that view must have considered 
Murugesa Koundan to be the proper person to be married to her step daughter 
and also to take charge of the properties. Unnamalai Ammal was only anxious 
that she should be suitably maintained. All this is evident from the preamble of the 
document extracted above. She makes it clear that she has no male heir, that 
there is no other person to look after her and that she has agreed to give in marriage 
Kuppammal to Murugesa Koundan and that arrangements have been made for 
that purpose. For these reasons she says that during her lifetime they must 
maintain her. The Tamil words used are ** pisar ()qhaidplb cre ey eL 

asoF swb umpa ewka pardon Qeiigs QareixwG’’ etc. and, at 
e time of her death they should perform all the funeral rites. The real words 
of disposition come in afterwards which are in the following terms : 
“ Shall hold and enjoy after my Lfetime the undermentioned properties, with the powers of alie~ 
nation such as gift, exchange, sale, etc., yourself being liable for all the liabilities and assets.” 

Ifthe document had stood at that there can be little doubt that her intention 
was, as could be ascertained from the languages of the dispositive clause, ‘that the 
properties should go to the two individuals after her lifetime, But, there is the: 
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further recital which says that possession had been given to two persons of the 
properties described in the will and that they shall be in enjoyment of also the well. 


A will is defined in section 2 of the Indian Succession Act as follows :— 
“< Will’ means the legal declaration of the intention of a testator with respect to his propefty 


~ which he desires to be carried into effect after his death.” 


So in order to constitute a document a will the intention of a testator must be mani- 
fest that whatever directions he gives in respect of his property should take effect 
after his death. In the document what is to take effect after her lifetime is that 
the two individuals should hold and enjoy with powers of alienation such as gift, 
exchange, sale, etc. The right to enjoy the properties with powers of alienation, 
etc., is expressly made clear to take effect only after her death. 


The question then remains whether the interest in the properties was intended 
to pass during her lifetime. That could be found only from the other terms of the 
document, viz., that she directed that she should be maintained, which, if read 
along with the statement that possession of the properties had been delivered over 
to them and that they should be in enjoyment, certainly indicate that they should 
take possession of the properties and enjoy them and maintain her, perform 
her ceremonies and after her lifetime take the properties absolutely. The question 
still remains whether the taking possession of the properties could be in their capa- 
city as agents or managers or in their own right. There is no indication that an 
agency is intended since she only desires that she should be maintained and does 
' not stipulate for any other condition attaching itself to the possession and enjoy- 
ment of the properties. And, it is not likely that she expected them to maintain 
her without their having any interest in the properties and wait till her death with 
the remote chance of getting the properties absolutely. It is further to be noted 
whether there are any words or anything to indicate that she reserved to herself a 
power of revoking the devise in their favour. Except that it is described as a 
will there are no words reserving to herself a power of revocation. She could not 
have intended to retain such a power in the face of the express recitals in the docu- 
ment as to what she expected from out of the properties which was nothing else 
but a bare maintenance. It cannot therefore be said that a power of revocation 
could be implied though it is not expressed by the terms of the document. 


Apart from the construction of the terms of the document, the subsequent 
conduct in relation to the properties by Murugesa Koundan and Kuppammal 
will also be material in ascertaining the intention of Unnamalai in executing Exhi- 
bit A-r, whether she intended a present demise or only intended that it should 
take effect after her lifetime. The possession of the properties having been taken 
it is common ground that the properties were enjoyed as if they belonged to Muru- 
gesa Koundan and that accounts for his executing the mortgage as owner under 
Exhibit B-r. The transfer of the pattas is also another strong circumstance to 
show that the document has been given effect to, that is, the persons mentioned 
in the document have obtained possession in their own right and not on behalf 
of Unnamalai Amma’. 


Mr. Jagadisa Ayyar urged that the mere transfer of possession does not affect 
a testamentary disposition since possession can be called back at any time as long 
as there is nothing in the document to suggest a present demise. But, in the present 
case, it is not the mere circumstance of possession being given ta Murugesa Koundan 
after the document but possession having been directed to be taken as a prime con- 
dition of the bequest which shows that the lady intended to transfer the interest 
in the properties subject however to the two conditions, viz., that she should be 
maintained and that the beneficiaries would be entitled to absolute rights only 
after her death. 


Learned counsel referred to the observations of the Privy Council in Thakur 
Jshri Singh v. Baldeo Singh1. In that case it was held, 
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“ that an instrument which had been executed by a talukdar (reserving a life interest) for the 
purpose of effecting after his death a transfer of property to the respondent must, having regard to 
its substantial characteristics to its answering the definition of a will contained in section 2, Act I of 
1869, and to its having been registered as a will, and setting aside mere technical expressions such 
as “ tamlik,” be regarded as a will and not as a transfer operating mter vivos.” 

“The following passage from the judgment of Sir Arthur Hobhouse is relied upon :-— 


“Mr. Woodroffe, in his argument, rehed very strongly upon the use of the word “ assign ” and ` 
arpon the reservation of a life interest to the donor. No doubt both these circumstances tend towards 
the conclusion to which Mr. Woodroffe wished to lead their Lordships, but they are Y no means’ 
conclusive. If they had “ been the words of an English conveyancer preparing an English instru- 
ment, they would have afforded a very strong argument ; but the instrument was prepared by Lal 
Sundar, and we must not construe with too great nicety, or assign too much weight to, the exact words 
that he uses for a transfer of property, as if he were accurately weighing the difference ‘between a 
testamentary instrument and one operating infer utvos. We must remember that wills are compara- 
tively new in any part of India, and are of more recent introduction in Oudh im respect to this class of 
property. So with respect to the reservation of a life interest. The will being not a very familiar 
instrument to the people who prepare it or who sign it, the testator often does express a great anxiety 
that he shall not be considered to have parted with anything in his lifetime, and their Lordships have 
seen here instruments which most unquestionably were wills, and intended to operate as such, in 
which nevertheless there have been expressions upon the face of them intimating that the testator 
intends to remain the owner of his property until he dies. 


Upon the whole, therefore, looking at what are the substantial characteristics of the document 
which have been referred to, setting aside mere matters of form and what may be considered as tech- 
nical ions, their Lordships think that the reasons for holding it to a will have decided, 
prepon ce over those which would lead them to hold it to be a deed.” 

The above observations lend support to the contention that it is not the form 
that counts but the substance or what the party intended to pass under the document 
that should determine the real nature of the document. The judgment of their 
Lordships is of the year 1884 and the suit document is of the year 1885, and, at, 
that time, as observed by the learned Judge, wills were comparatively new in any 
part of India, and the ‘mere circumstance that the document was termed a wi 
should not be given weight and the construction of the document should not there- 
fore depend upon its nomenclature but upon the effect arrived at by examining 
its recitals. 

It is urged that so long as the previous purpose for which the document is 
brought into existence has not taken place till after the death it should be consi- 
dered as a will. But, here the purpose is to place the properties in the hands of 
the beneficiaries immediately on the execution of the will and not till after her 
lifetime though absolute rights to the properties could only be obtained after her 
lifetime. l 

An Trish case has been cited by Mr. Venkatarama Ayyar reported in In the 
goods of Nicholas Halpin?. In that case the document which was attested by two 
persons was in the following terms :— 

“ I, Nicholas Halpin, of Spiddal, pn an agreement of marriage with my son James to Margaret 
Tate, that I fully and freely give them supreme command, and after my death he to be whole pro- 
prietor, and that his two brothers, whatever time they would think to leave, would receive the sum of 

50, that is £25, that is my whole farm in the townland of Spiddal, that is James Halpin after my 
: ae Dated 15th February, 1873, Nicholas Halpin. Witness present, Michael Lynch, John 

ato. 
The document is dated 15th February, 1873. His son was married on 19th Feb- 
ruary, 1873, to Margaret Tate. On 25th July, 1873, Nicholas Halpin died. An 
application was made on rgth December, 1873, for probate of the above instrument 
as a will and, the question that arose was whether the paper signed by the late 
Nicholas Halpin should be admitted to probate as will. It was held that the in- 
strument could not be admitted to probate as a will. After referring to the defini- 
tion of “ will”? in Jarman on his “‘ Treatise on Wills” as being an instrument by 
which a person makes a disposition of his property to take effect after his decease, 
and which is in its own nature ambulatory and revocable during his life, the 
learned Judge observed as follows :— 


“ This definition suggests two tests to be applied to informal papers, executed according to the 
statute of wills, in order to determine their character as testamentary or not ; one is whether the 
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instrument is revocable, the other is whether it was intended not to take effect until the death of the 
donor ? These tests were so applied in the case of In the goods of Robinson?, where Lord Penzance 
says, “‘ One of those invariable tests is whether the paper is revocable ;’’ and further on he adds, “ it 
does not require the death of the alleged testator for 1ts consummation.” 

Applying these tests, the learned Judge further observed, 

“ Firstly, it appears that the paper was the expression of an ante-nuptial contract ; and, the 
` contemplated marriage having been solemnized, I apprehend that the paper was absolutely irre- 
vocable ; secondly, although the gift of the farm was not to take effect immediately in full enjoyment, 
the postponed interest appears to me to have been vested immediately ; and the words “I give them 
the supreme command ” are words of present operation, and seem to have been correctly understood. 
by the parties, for James Halpin says, “ After our marriage we resided with my father, and we managed. 
(t.8., took under our command) the farm for his benefit.” 

The terms of the suit document appear to be similar to the one which was 
the subject of consideration in the Irish decision. Here the statement in the wil! 
that the properties have been reduced to the possession of Murugesa Koundan 
and Kuppammal shows that they have been given absolute control of the properties 
though the right to full ownership would accrue only after the death of Unnamalai 
Ammal. Notwithstanding that the proprietorship or the vesting of the absolute 
estate is put off after the lifetime, that would not deter against a transfer of the 
interest in praesenti in so far as such interest is only limited to one of enjoyment. On 
a careful examination of the terms of Exhibit A-1 and reading the several parts 
of the document together and taking into consideration the manner in which the 
properties were held after the execution of the document, the reasonable conclu- 
sion that could be arrived at js that the intention of Unnamalai Ammal in execut- 
ing the document was to divest herself of any interest in the properties except to 
the extent of being maintained out of them. There is therefore a gift in praesenti 
on the date of the execution of Exhibit A-1 and Murugesa Koundan had therefore 
the right and title to deal with the properties as he has done by mortgaging in 1928. 
The document, though it is termed a will, is therefore really in effect a gift deed- 

The result is, the appeals are dismissed with costs in S.A. No. 619 of 1950 
only : 


R.M. a Appeals dismissed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice GovinpA MENON. 
Kannagara Ismail .. Appellant* 
U. 
Palayat Kappadakkal Pavu Amma and others .. Respondents. 

Civil Procedure Code (V of 1908), sections 153 and 141—Powers of Court under—Stat instituted against 
dead person—Validity—Such suit if could be amended by substituting ihe legal representatives. 

It is well settled that a plaint filed against a dead person is non est and no proceedings can be 
deemed to be pending in Court by the filing of such a plaint as there is nothing in the Civil Procedure 
Code which authorises the institution of a suit agamst a dead person. A Court has no power to 
amend a plaint filed against a dead person by substituting the names of the representatives of the 
deceased person if the suit claim would be barred at the time the application for amendment of the 
plaint is made. But if a fresh suit could still be filed against the representatives on the date when the 
amendment is sought for the Court is not deprived of its power of allowing the amendment which will 
result in making the suit a new one filed afresh. 

Section 153 of the Code of Civil Procedure gives the Court ample powers to amend any defect 
or error in any proceeding in a suit. 

Veerapba Chetti v. Tindal Ponnan, (1907).17 M.L.J. 551: LL.R. 91 Mad. 86; Rasa Goundan v. 
Pichamuthu Pillai, (1916) 42 I.G. 539; Arunachala Chettiar, In re, (1915) 2 L.W. 828; Calut Municipal 
Council v. Kunhi (1 932) 37 L.W. 489 and Chidambaram Chettiar v. Narayanaswami Atyar, (1938) 
M.W.N. 240, referred and distinguished. 

Gopalakrishnayya v. Lakshmana Rao, (1924) 49 M.L.J. 590 : I.L.R. 49 Mad. 18 (F.B.), followed. 


Appeal against the decree of the Court of the Subordinate Judge of South 
Malabar at Kozhikode in A.S. No. 61 of 1948, preferred against the decree of the 
Court of the District Munsif, Kozhikode, in O.S. No. 1170 of 1945. 


* Second Appeal No. 133 of 1951. 


- 15th February, 1955. 
1. (1867) L.R. tr P & D. 384, 387. 
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B. Pocker for Appellant. 
K. P. Ramakrishna Atyar for Respondent. 


The Court delivered the following 


\ Jubcment.—The rith defendant in O.S. No. 1170 of 1945 on the file of the 
District Munsif’s Court, Kozhikode, out of which this second appeal arises is the 
appellant. The suit was for setting aside the decree in O.S. No. 1150 of 1944 
on the ground that the Court had no jurisdiction to pass the same and hence the 
delivery that followed it is void and inoperative. Both the lower Courts have 
decreed the suit. The short facts are these :— 


The first defendant Mana had leased out the plaint property on 22nd May, 
1920, to one Ukkappan Nair, who was the karnavan of the plaintiffs and defendants 
2 to 6 on behalf of their tarwad and to Cheria Chandu the father of the defendants 
7 to 10 the two named individuals being joint lessees. As rent was in arrears 
O.S. No. 1150 cf 1944. was brought for recovery of possession with arrears of rent 
from 1936-37 to 1943-44. ‘To that suit the two defer.dants were the lessees Ukkap- 
pan Nair and Cheria Chandu but after summons was taken ovt it was discovered 
that both the defendants were dead. Therefore by 1A. 4233 of 1944 the legal 
representatives of the two defendants were brought on record as defendants 2 to 
6 and 7 to 10 respectively, who contested the suit on the ground that part of 
rent had been paid, that what was paid towards the revenue had been credited 
towards the rent due, that the price of paddy claimed was excessive and that the 
plaintiff was not entitled to evict them. Despite these contentions the suit was 
decreed and in execution of the decree the first defendant herein recovered posses- 
sion of the property and thereafter demised it to the 11th defendant who was put 
in possession. 


The allegations in the present suit are, that the decree in O.S. No. 1150 of 
1944 was void and did not affect the suit property on the ground that both the 
lessees who were impleaded in that suit were dead at the time the suit was filed. 
and despite the knowledge of that fact a false affidavit has been filed in support 
of the application for bringing on record the legal representatives of the two deceased. 
and it was only on the strength of the averments contained therein that the present 
defendants 2 to 6 and 7-to 10 were added as the legal representatives of the original 
defendants. It was therefore alleged that the Court had no jurisdicdon to bring 
on record the legal representatives of persons who had died before the institution 
of the suit for the reason that a plaint filed against a dead person cannot be con- 
sidered to be in existence at all and the whole proceedings were ab initio illegal 
and void. The plaintiffs alsc contended that the defendants 2 to 10 were guil 
of fraud and negligence in the sonduct of the suit in not raising proper pleas whi 
if raised would have non-suited the plaintiff in O.S. No. 1150 of 1944. The present 
plaintiffs being the other members of the tarwad of defendants 2 to 6 and as Ukkap- 
pan Nair was a lessee on behalf of the tarwad are not bound by the decree in O.S. 
No. 1150 of 1944. As stated already the lower Courts have found that the entire 
proccedings in O.S. No. 1150 cf 1944 were void from the very inception and have 
decreed the suit and hence the present second appeal. 


That Ukkappan Nair and Cheria Chandu were not alive when the plaint 
in O.S. No. 1150 of 1944 was filed in Court admits of no doubt and there is no dis- 
pute whatever that in ignorance of ihat fact and on the assumption that they were 
alive on the date of the suit the District Munsif by I.A. No. 4233 of 1944 ordered 
their legal representatives to be brought on record. What has now to be con- 
sidered is how far that procedure is justified in law. There is also no contention 
that if a suit for recovery of property with arrears of rent were to be filed on the 
date when the application to bring on record the legal representatives was filed the 
proper persons against whom such a suit ought to be filed are the proposed legal: 
representatives and that the relief claimed against such persons would not be 
barred. In’ these circumstances the point for consideration is whether it can be 
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held that the entire proceedings in O.S. No. 1150 of 1944 which was hotly con- 
tested by the present defendants 7 to 10 should be deemed to be void ab initio. 


The proposition of law is well settled that a plaint filed against a dead person 
is non est and that there are no proceedings that can be deemed to be oe 
‘Court by the filing of such a plaint as there is nothing in the Civil Procedure Code 
which authorises the institution of such a‘suit agains: a deceased person. There 
is no jurisdiction in the Court to allow the plaint in such a case to be amended, 
by substituting the names of the representatives of the deceased person even when 
the suit was instituted bona fide and in ignorance of the death of the defendant. 
Vide the decision in Veerappa Chetti v. Tindal Ponnant. It is on this principle that 
both the lower Courts have held that the entire proceedings in O.S. No. 1150 of 
1944. were void and inoperative. It has to be mentioned that section 153 of the 
‘Civil Procedure Code was not in existence at the time of the decision in Veerappa 
Chetii v. Tindal Ponnan*, Supposing the plaintiff in O.S. No. 1150 of 1944 when 
apprised of the fact of the death of the persons impleaded as defendants in the 
plaint before the filing of the suit, took return of the plaint and by 
using the same stamps scored out the names of the existing defendants 
and in their place had the proper persons impleaded and presented the plaint 
as a fresh one, can it be said that such plaint cannot be treated as instituted on the 
day on which the fresh presentation was made. In my opinion there is nothing 
wrong in that procedure. All the cases in which it has been held that the Court 
has no power to amend the plaint. filed against a deceased person by substituting 
the names of the representatives of the deceased person arose out of the applications 
for amendment of the plaint made at a time when the suit if instituted would have 
become barred. The result of the amending would put back the suit to the date 
of the original presentation of the plaint and thereby save the period of limitation. 
No case has been cited before me at the bar in which it has been held that even 
if a fresh suit filed on the date when the amendment was made is not barred, still 
the Court is deprived of the power of amending which results in making. the suit a 
new one filed afresh. I shall now examine the cases on the point. 


The facts of the case in Veerappa Chetli v. Tindal Ponnan}, fare as follows :— 
A suit was filed on 5th September, 1905, on two promissory nctes dated 25th Sep- 
tember, 1902 and 16th October, 1902, respectively. On the date of the plaint 
the executant of the promissory notes was dead but in ignorance of that fact he 
‘was impleaded as defendant. On the igth of April, 1906, a petition was put in 
to the effect that the defendant was dead and asking for his legal representatives 
to be brought on record and the plaint was amended accordingly on 27th April, 
1906. The point for consideration was whether such an amendment made on 
a petition was justified or not. The result of the,amendment was as if the suit 
had been filed properly on the 5th of September, 1905. The learned Judges follow- 
ing the decision in Mohun Chundar Koondoo v. Azeem Gazee Chowkeedar*, that the 
Court had no jurisdiction to amend the plaint by adding legal representatives 
on the principle laid down in Swindell v. Bulkeley®, that the issue of a writ against a 
dead person could be nothing but a nullity, held that the presentation of the plaint 
corresponding to the issue of writ should stand on the same footing. There is no 
consideration of the correctness or otherwise of the proposition regarding the validity 
of the amendment if the amended plaint were to be considered as having been 
filed on the date when the amendment was sought for and when the suit against 
the persons newly impleaded would not be barred. This point of view might 
receive some support from the decision in Mallikarjuna v. Pullayya*, where the 
amendment was sought for in appeal against the decree in a suit in which at the 
time the plaint was filed the defendant had died and the learned Judges held that 
by allowing the amendment the plea of limitation would have been denied to the 
persons sought to be impleaded under the amendment In Rasa Goundan v. Picha 





I. tet 17 M.L.J.551 : I.L.R. 31 Mad. 86, 3. as L.R. 18 Q.B.D. 250. 
2. (1869) 12 W.R. 45. 4. (I 1.L.R. 16 Mad. 319. 
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muthu Pillai}, Srinivasa Ayyangar, J., followed Veerappa Chetti v. Tindal Ponnan,* and 
held that the suit filed- against a dead person is no suit at all and no question of 
amendment of the plaint arose in such a case and that there was no power of amend- 

ent vested in the Court. There is nothing to show that in this case, at the time 

e amendment was sought for the suit if instituted as a fresh one would be barred 
by limitation. Veerappa Chetti v. Tindal Ponnan? was again followed in Arunachala 
Chettiar, In re*. The distinction which is now sought to be made was not considered 
there, for at the time the amendment was sought for the suit might have been bar- 
red by limitation. The facts were slightly different in Calicut Municipal Council v. 
Kunhipathumma*, ‘There, a suit was filed on the roth of March, 1928, for recovery 
of property tax for the year ending 31st March, 1925, but the defendant had died 
on the 2nd of March, 1928. On the 21st of April, 1928, that is, more than three 
years after the due date, an application was made under Order 1, rule 10, Civil 
Procedure Code, to have the legal representatives of the deceased person impleaded 
and recourse was sought under section 14 of the Limitation Act. It was held that 
section 14 of the Limitation Act had no application as in the first instance there 
‘was no suit pending at all. It has to be remembered that the plea put forward 
by the alleged legal representatives against their impleading was that the suit was 
barred by limitation against them under section 22 of the Limitation Act. Even 
here the facts of the case show that at the time ihe application to implead the legal 
representatives was made a suic if instituted on that date would have become barred. 
The decision in Chithambaram Chettiar v. Narayanaswami Aiyar® also lays down the 
same principle. Even there at the time the application for amendment was made 
the suit if instituted would have been barred by limitation. Following Veerappa 
Chetti v. Tindal Ponnan? Ananthakrishna Iyer, J., held that where at che time of 
the institution of the suit, the sole defendant is dead, an application to amend the 
plaint by bringing the legal representatives of the deceased defendant on record. is 
not maintainable. What would have been the decision if on the date when the 
amendment was sought for, a suit against the legal representatives had not become 
barred, it is impossible to say. The learned Judge referred to the full bench deci- 
sion in Gopala Krishnayya v. Lakshmana Rao? and distinguished it on the ground that 
it related to a case of an appeal being preferred against the respondent who was dead. 
It is clear from a review of the cases already made that in not one of them was the 
suit in time if it could have been filed on that date when the application for amend- 
ment was made. The principle enunciated in Vecrappa Chetti v. Tindal Ponnan? 
was as already stated, before the enactment of section 153 of the Civil Procedure 
Gode which gives ample powers to amend any defect or error in any POOE 
in a suit and all amendments shall be made for the purpose of determining the 
question or issue raised by or depending upon such proceeding. ‘That the power 
conferred under section 153, Civil Procedure Code, is applicable to appeals is clear 
from the provisions of secfion 141, Civil Procedure Code. 


The full bench decision in Gopala Krishnayya v. Lakshmana Rao®, runs somewhat 
counter to the cases already referred to. The full bench held that if an appeal 
1s presented against a person who is dead at the date of presentation, the Court may 
under section 153, Civil Procedure Code, permit the cause-title to be amended 
or may return the appeal memorandum for amendment and re-presentation. If 
the appeal memorandum is not allowed to be amended, the party may apply for 
refund of the spoilt stamp and may present a fresh appeal. But if the appeal is 
out of time against the legal representatives, the Court has always power to excuse 
the delay in presentation before it can proceed to hear the appeal but it is a matter 
for its discretion whether it would excuse the delay. The learned Judges follow 
the earlier decision in C.M.P. No. 2807 of 1923 where it was held that after all the 
question resolves itself into one of court-fees only. In my opinion the principles 
laid down in the full bench case apply to the facts of the present case. Section 
tm. “(1916 I.C. : . 1928 M.W.N. 240. 
2. ie a MLT 561 : LL.R. 31 Mad. 86. g aes) 49 MLJ 590 : LL.R. 49 Mad. 18 
3- (1915) 2 L.W. 828. (F.B.). 

4: 37 L.W. 480. 
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153, Givil Procedure Code, in so many words speaks of an amendment by a Court 
of first instance and this can be extended so far as the appellate Court is concerned, 
by the operation of section 141, Civil Procedure Code. That being the case there 
is nothing that prevents the trial Court from considering the plaint as if it was filed 
against the new parties on the date the application for amendment was made. In 
'' the present case it seems clear that on the date of the amendment no portion of the 
suit was barred by limitation even if any suit was barred the defendant not having 
raised the question of limitation the decision is binding on them. The present 
plaintifs have withdrawn all pleas relating to fraud and collusion and they have 
rested their case solely on the circumstance of ab initio void nature of O.S. No. 1150 
of 1944. No authority has beer placed before me to the effect that it is not possible 
to consider the plaint as freshly instituted against the new defendants on the date 
when the amendment was sought for. The principles laid down in Gopala Krishnayya 
v. Lakshmana Rao! cannot be restricted to the case of appeals alone. Ifthe appeal 
memorandum filed against a dead person can be returned and the same stamp 
used for presenting the appeal afresh against his legal representatives there cannot 
be any difference in principle in the matter of re-preseniing a plaint in a suit after 
adding the legal reprsentatives of a dead person. 


If the plaintiff in O.S. No. 1150 of 1944 had taken back the plaint and after 
scoring oui the names of the deceased individuals, inserted the names of the present 
defendants 2 to 10 and re-presented the plaint making the necessary corrections 
and alterations and if such a suit was not barred against the defendants on the 
date it was re-presented then nothing could be said against the correctness or pro- 
priety of such a procedure. I do not think there is, any reason why the plaint 
should not be deemed to have been newly presented. If that is so, after a contest 
there has been a decree by a competent Court against defendants 2 to 10 which 
would bind the plaintiffs herein, in the absence of any fraud or collusion on the 
part of defendants 2 to 10. In this view it seems to me that the decree in O.S. No- 
1150 of 1944 cannot be declared ab initio void. The second appeal is, therefore, 
allowed and the suit is dismissed but as the question in the form in which it has 
been presented before this Court by Mr. Pocker was not raised in the Courts below 
each party will bear his or their costs throughout. 

No leave. 

R.M. en Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. P. V. Rajamannar, Chi.f Justice AND Mr. JUSTICE RAJAGOPALA 
AYYANGAR. 


Appa Rao .. Appellant? 
D. * 
Salem Motors and Salem Radios and Electricals .. Respondents . 


Contract—Pledge—Nature of and what constitutes—Re-delivery of the pledge by pledges to pledgor for a 
limited purpose—Effect of mstake on the part of a bailes as to the identity of the subject of the bailment. 

A pledge is a species of bailment and is constituted by the delivery of goods by one person to 
another for some purpose, upon a contract that they shall, when the purpose is accomplished, be 
returned or otherwise disposed of according to the directions of the person delivering them. In order 
that there might be a valid pledge there must be (1) a contract in relation to an identified chattel 
whereby this object is to be delivered to the pledgee as security and (2) actual delivery of possession 
of the identified chattel in pursuance of the contract. Ifthe delivery ıs not in fulfilment of the previous 
contract which alone effected the pledge, the mere delivery of a chattel unaccompanied by any 
contract does not constitute a pledge and would not suffice to create a security over the chattel. A 
re-delivery of the pledge to the pledgor by the pledgee for a limited and defined arise does not 
constitute a renunciation of the security sufficient to take out of the latter the pledgee’s qualified 
property in the chattel ; for there can be no doubt that the pledgee might hand back to the pledgor 
as his agent for the purpose of sale the goods he had pledged without in the slightest degree diminishing 
the full force and effect of his security. 


North-western Bank v. Poynter, L.R. (1895) A.C. 56, referred. 


* Original Side Appeal No. 20 of 1951. rith November, 1954. 
r. (1924) 49 MLL.J. 590: LL.R. 49 Mad. 18 (F.B.). | 
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Delivery and receipt are acts with which mental intention enters and there isin law no delivery 
and receipt unless the giver and receiver intend to give and to receive respectively what is respectively 
given and received. ‘There is no real delivery for want of concurrent intention of the giver to hand 
over and of the receiver to accept the same thing. The principle is the same whether it is a mistake 
on, the part of the bailor on the identity of the thing which is the subject of the bailment or in the 
cohverse case of a mistake on the part of the bailee when so far as the bailor is concerned there is no 
mistake. 

Queen v. Middleton, (1873) L-R. 2 C. C. 38; R. v. Ashwell, (1885) L.R. 16 Q.B.D. 190, referred 
and followed. 


Where there is no mistake on the part of the bailor but the bailee purports to receive delivery 
of something which he never intended ito receive and did not know he was receiving there can in 
such cases be no real delivery of possession at all. 


R. v. Riley, 22 L.J. M.C. 48 and Ruse v. Read, (1949) 1 AIL E.R. 398, distinguished. 


On appeal from the judgment and decree of the Hon’ble Mr. Justice 
Mack, dated goth July, 1950 and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in G.S. No. 387 of 1947. 


R. Gopalaswami Atyangar and V. Srinivasan for Appellant. 
K. Subrahmanyam and Messrs. Soundararajan and Stoaswamt for Respondents. 
Judgment of the Court was delivered by 


Rajagopala Ayyangar, F.—This is an appeal against the judgment of Mack, J., 
directing the appellant who was the grd defendant in the suit G.S. No. 387 of 1947 
to pay to the plaintiffs a sum of Rs. 7,150 with interest as damages for the con~ 
version of a motor van belonging to the plaintiffs. 


The plaintiffs are a firm of moior dealers carrying on business in Salem. 
They filed the suit C.S. No. 387 cf 1947 out of which this appeal arises, against 
two defendants for reliefs under several heads. ‘There has been a decree by consent 
against the rst defendant in respect of certain claims made against. hım for refund 
of advance, etc. and we are no longer concerned with those claims. The end 
defendant has by consent been discharged from the case and the appeal is concerned 
merely with the rights as between the plaintiffs and the grd defendant against whom 
a decree has been passed. 


The ist defendant Alavandar Naidu was carrying on business in Madras 
under the name and style of “‘ The National Motors, Madras” and “The East India 
Corporation? who were the distributors for certain motor vehicles includin 
Bradford vans, an English product. The plaintiffs indented for sale through the 
ist defendant a Bradford van. The makers of these vans were Messrs. Jowett 
Cars, Ltd., Bedford, England. ‘This along with other cars ordered by the 1st defen- 
dant was received in India in*or about December, 1946. The van which bore 
engine No. D-7 G.A. 3054 was sold to the plaintiffs on 18th February, 1947, for a 
sum of Rs. 7,125 and the vehicle was delivered over. On that date there were 
regulations in existence controlling the sale and acquisition of motor vehicles includ- 
ing motor vans and before a purchase could be effected an allotment had to be made 
by the Provincial Transport Controller. This authority allotted the plaintiff’s van to 
one V. K. Kalliappa carrying on a beedi factory at Jalarpet, North Arcot District. 
Intimation in regard to this was given by the rst defendant to Kalliappa on gothMarch, 
1947. But for reasons unnecessary to be discussed Kalliappa did 1.ot avail himself «f 
this allotment. The result therefore was that though the plaintiffs had paid the full 
purchase price of -he vehicle to the rst defendaz.t, the vehicle was left within their 
hands and they were unable to effect a sale immediately. Under the rules in force if 
an allottee did not purchase the vehicle, the owner could sell it without a permit 
to any prospective purchaser. But the plaintiffs found it difficult to find a pur- 
chaser for this van. Accordingly they wrote to the rst defendant on 16th April, 
1947 `$ 

“ We regret very much for not having the van sold though the Controller has issued the sapa 
¢ van 


At present we find no offer for the van and we suggest you to find the party who is in need of 
and we will arrange to deliver the van. 
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All the customers who are in need of the van ordered for a van with the other companies and on 
freeze of the time issued by the Controller there is no offer for the same to which you have to 
to dispose of the same. We would also like to bring to your kind attention that it is gute nearly 
three months since we have taken the van to our place and we are unfortunate enough to have the 
van disposed though we were in receipt of the permit. 


As we will be much pleased to hear from you to return the van which should be disposed at ydur 
earliest convenience.” 

The plaintiffs reminded the 1st defendant again by a letter dated 13th May, 
1947, requesting him to make arrangements for the disposal of the vehicle. As no 
reply was received, a further letter, dated 29th May, 1947, was written reminding 
him of the necessity for an early sale and suggesting that he would prefer the first 
defendant taking back ihe van at cost price and arranging to pay this amount, 
without waiting for a sale to a third party. The ist defendant however was not 
willing to take back the van and refund the purchase price. He therefore replied 
on 31st May, 1947, disclaiming all responsibility for the vehicle being on the plain- 
tiffs’ hand without a sale thereof being effected and blaming the plaintiffs for not 
sending the vehicle on to his show room for attracting prospective buyers. Subse- 
quently, on 5th June, 1947, the plaintiffs brought this van to Madras and left it 
with the 1st defendant taking a receipt in these terms: 

“This is to inform you that we have this day received a Bradford van bearing engine No. D.7/C.A 
` 3654 sent by you.” 

It will be convenient to complete the narrative of the manner in which this 
vehicle was dealt with before adverting to the case of the plaintiffs as regards the 
terms on which this vehicle was left with the ist defendant and the legal conse- 
quences arising out of that version if accepted. 


On 7th June, 1947, this van belonging to the plaintiffs was sent py the ist 
defendant to the grd defendant in these following circumstances. As early as the 
1gth March, 1947, the 1st defendant had borrowed from the grd defendant a sum of 
Rs. 50,000 on a pledge of six Bradford chassis and three Bradford vans. In the 
letter of pledge executed by the rst defendant on that date the engine numbers 
of the six chassis were detailed and similarly the numbers of two of the vans but 
not the third but as the suit van was not with the 1st deferidant at the time, the 
van without the number could not obviously be the plaintiffs’. Out of these 
the rst defendant retained one van and one chassis with himself for demonstration 
purposes stipulating expressly in a letter of even date that the property in the van 
and chassis continued with ihe lender and that he was having merely the custody 
of the vehicles for the specific purpose of display. On the maturity of this loan, 
only a small portion was ee | a considerable amount of the debt sull remaining 
undischarged. There was a fresh pledge on 5th May, 1947, in favour of the third 
defendant for a sum of Rs. 41,000 being the amaunt outstanding on the original 
loan of March, 1947, with interest. As security for the due discharge of this indebted- 
ness, the 1st defendant pledged with the 3rd defendant four chassis and three Brad- 
ford vans, no engine numbers being specified to enable the chattels to be identified. 
Just as on the previous occasion, the 1st defendant retained one chassis and one 
van with himself for demonstration purposes executing a letter disclaiming all 
proprietary interests in the vehicles left with him. Hundies were executed for the 
outstanding loan and these fell due on 4th June, 1947. As the 1st defendant did 
not honour the hundies on the due date the grd defendant insisted by letter, dated 
4th June, 1947, that the chassis and the van left with him for demonstraticn purposes 
should be returned to him within 24 hours. The 1st defendant however was not 
in a position to return the van which had been left with him by the grd defendant. 
As stated earlier it 1s clear from the evidence that the suit van bearing engine No. 
3654 could not have been pledged with the grd defendant in March, 1947 since 
the vehicle had been delivered to the plaintiffs as early as 18th February, 1947 
and had been removed by them to Salem immediately. On 19th March, 1947, 
however the 1st defendant had in his possession a van bearing engine No’ 3651 
and thisemust obviously have been the van which was pledged with the grd defen- 
dant and retained with the 1st defendant for demonstration purposes in his show 


AI] APPA RAD v. SALEM MOTORS; RADIOS & ELECTRICALS (Rayagopala Ayyangar, J.). 191 


room. This van however the 1st defendant sold to one V. K. S. Mani on 17th 
April, 1947 and the transfer was registered by the Motor Vehicle Authorities on 
5th May, 1947, so that after this date he never had in his possession any Bradford 
van. The sale of this van was effected without the knowledge and consent of the ‘ 
grd defendant. The result of this sale was that when the pledge was effected in | 
favour of the 3rd defendant on 5th May, 1947, though it was mentioned in the 
document of pledge that four chassis and three vans had been delivered to the 
ledgee as security for the repayment of Rs. 41,000 and that one van and one chassis 
d been retained with himself for demonstration purposes the pledgor could not 
have had in his hands a third van in respect of which he could effect a pledge. 
The grd defendant was obviously not aware of the fraud of the rst defendant and 
proceeded under the impression that there was still a third van in the possession 
of the 1st defendant which he was in a position to deliver when called upon. 


The amount due to the pledgee became payable in the first week of June, 1947- 
As the hundie was not met on the due date the grd defendant wrote a letter to the 
ist defendant on 4th June, 1947, in these terms :— 

“ Reference—One Bradford chassis and one deli van taken for demonstration purposes and 

return. You have taken the above two vehicles from us for demonstration purposes and return. This 
is to call upon you to return to us at our godown, Appa Rao Gardens, No. 84, Sydenhams Garden, 
Vepery, Madras, within 24 hours from the receipr of hi letter faring which necessary steps will 
be taken to recover the same”. 
Just at this moment as luck would have it, the plaintiffs brought their van 
from Salem and left it with the 1st defendant as mentioned earlier. The rst defen- 
dant found the presence of this vehicle very handy and proceeded immediately 
to utilise it for the purpose of effecting the ‘‘redelivery’’. On bth June, 1947, 
the rst defendant wrote to the grd defendant a letter in which afier referring to the 
purpose for which the vehicles were left with him he stated 

“ Since you are asking us to return the same, we have no objection to do so and we wish ta. 


inform that we have one or two prospective buyers coming up for demonstration to-day. and 
tomorrow. Hence we shall be pleased to send the van tomorrow after 2 P.M.” 


In accordance with the terms of this letter the plaintiffs vehicle was sent on 7th 
June, 1947, in lieu of the vehicle supposed to have been left by grd defendant and it 
was taken possession of by him. The debt due to the grd defendant not having 
been discharged, the former had the vehicles in his possession including the Bradford. 
van belonging to the plaintiffs sold through Messrs. Chari & Co., Auctioneers, 
Madras, on 27th July, 1947. ‘These vehicles were purchased at this auction by one 
Khemchand Nanalal who has been impleaded as the 2nd defendant in this suit. 


The 1st defendant however contested the validity of the sale by auction as 
not bona fide or proper and filed a suit G.S. No. 309 of 1947 in this Court against, 
among others the 2nd and grd defcndants and the auctioneers for a declaration 
that the sale of the vans, etc., was invalid and for a decree for the redemption of the 
properties pledged as security. The fact that the Bradford van sold or purported 
to be sold by or on account of the pledgee belonged to the plaintiffs was not menuoned 
in the plaint ; nor were the plaintiffs made a party to that suit. While this suit 
was pending, the plaintiffs finding their vehicle missing brought the present action. 
Originally the defendants were only two the grd defendant not being impleaded 
in the suit as originally framed. The case put forward in the plaint was that the 
plaintiffs had left the suit van with the 1st defendant only for demonstration pur- 
poses, that the 1st defendant had no authority to effect any sale or pledge of the 
vehicle and that consequently its pledge by the rst defendant in favour of the grd 
defendant was invalid and that the 2nd defendant who had purchased the van in 
auction could not obtain a valid title thereto and was bound jointly and severally 
with the rst defendant to return the vehicle or its value. The plaint was filed on 
11th September, 1947. Along with the plaint, the plaintiffs also filed an appli- 
cation for the appointment of a Commisssioner to inspect and report whether the 
Bradford delivery van which was lying in the premises of the grd defendant did or 
not bear the engine No. 3654 so that the identification of this with the plaintiff’s. 
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vehicle might be established. They also prayed for an injunction restraining the 
and defendant from dealing with or in'anyway disposing of the delivery van bearing 
engine No. 3654 belonging to the plaintiffs. This application for a Commissioner 
and for an injunction was ordered in the terms prayed for and the Gomniissiongr 
Mr. Narasinga Rao an advocate of this Court submitted a report stating that the 
delivery van bearing the engine number of the plaintiffs’ van was in a shed in the 
grd defendant’s compound. : 

The plaintiffs in order to prove that the van which was the subject of the original 
pledge was not the van belonging to themselves took out a subpoena to the grd 
defendant for producing the records and accounts relating to the pledge. In the 
letter addressed by the plaintiffs’ advocate to the grd defendant dated 14th Novem- 
ber, 194.7, it was stated : | 

““** T have to inform you that the van taken from you for demonstration by B. G. A. Naidu was 
sold on 5th May, 1947, to K. V. S. Mani, son of V. K. Kaliappa Beedi Factory, No. 72, Thayar Sahib 
Street, Madras and registered. at the office of the Deputy Commissioner of Pohce, Traffic and Licence, 
Madras, on the same day as M.S.P. No. 2699 Now that records establish that your security was sold 
off as aforesaid and that the van substituted therefor is my chent’s van obtained from them for the 
specific purpose of display on 5th:June, 1947, while you were pressing the debtor for the redelivery of 
your van on his failure to meet his dues to you on 4th June, 1947, you cannot delay any longer insti- 
tuting proceedings for the recovery of your van by instituting a prosecution against your debtor or by 
proceedings against him and his purchaser. I hope you will not thereafter delay such proceedings.” 

In reply to this, counsel on behalf of the grd defendant wrote on 19th Novem- 
ber, 1947, as follows :—- 

“ My client states that whatever records are available will be produced by his clerk on the date 
of the hearing, namely, the 20th November, 1947, which you state is the adjourned date. My client 
states that he had already set out the defence to your client’s action in the written statement filed 
by him in the suit and for the reasons stated in the said written statement my client does not feel 
„called upon to institute any of the proceedings suggested in your letter under reply.” 

It might be noticed that the grd defendant had not been yet impleaded and 
the written statement referred to was that of the end defendant. 


The next event that happened to which it is necessary to refer was the com- 
promise of the suit G.S. No. 309 of 1947. ‘This was effected on 4th December, 
1947 and a consent decree was passed. Under the compromise the original sale 
‘by auction was annulled, the security was revived and the amount due to the pledgee 
-was determined as Rs. 40,700. It was also agreed that if the amount due to the 
grd defendant was not paid before a named date the original sale should stand 
confirmed. ‘There was failure on the part of the pledgor to avail himself of the 
right of redemption afforded to him by this consent decree with the result that the 
equity of redemption was extinguished and the title of the pledgee stood confirmed. 
The expression ‘ the title of the pledgee ’ has been used designedly because it was 
one of the terms of the compromise between 2nd and grd defendants that the former 
should be repaid the amount for which he had originally purchased at the auction 
in July, 1947, by the pledgee and that the pledgee should thereafter become the full 
-owner of the property in the event of the 1st defendant not paying up the amount 
‘due and redeeming the pledge. The application for the temporary injunction 
in this suit came on for final orders on 5th February, 1948. The arrangements 
embodied in the compromise in G.S. No. 309 of 1947 were not however brought 
to the notice of the Court and the injunction against the 2nd defendant was dissolved, 
‘he agreeing to keep the sale proceeds with himself pending the result of the suit. 


Upto this stage the plaintiffs were not aware that the grd defendant had stepped 
into the shoes of the 2nd defendant by reason of the settlement effected in December 
they not being parties to G.S. No. 309 of 1947. The plaintifis came to know of 
this only on receiving a letter from the rst defendant’s advocate on 31st March, 
1948, that under the compromise the and defendant had ceased to have any interest 
in the van and the only person in possession of and responsible for it was the grd 
defendant. The letter suggested the impleading of the 3rd defendant as a party 
to this suit. On being apprised of this situation the plaintiffs took the necessary 
steps for impleading the grd defendant and the plaint was amended so as to claim 
as against the grd defendant the relief originally prayed for against the second. 
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The grd defendant filed a written statement in which the position taken up was that 
he stood in the same situation as the and defendant, the other defences being iden- 
tical with those originally put forward by his predecessor-in-title. The 2nd defend- 
ant having ceased to have any interest in the vehicle he dropped out of the scene 
ahd the plaintiffs were content practically to withdraw the suit as against him. As 
the 1st defendant consented to a decree being passed against him in respect.of this 
van, the only contest in the case was as regards the claim of the plaintiffs against 
the grd defendant. 


The ground upon which the learned Judge upheld the plaintiffs’ claim was 
that the grd defendant purchased the suit van from the 2nd defendant under the 
compromise decree in G.S. No. 309 of 1947 in spite of an order of injunction passed 
in the present action. He held that the grd defendant could not be treated as a 
bona fide purchaser for value because he had knowledge of the injunction notwith- 
ae he was not a party to the suit and concluded by saying that the grd 

efendant 


“ cannot be permitted to base title in the van on the material he has placed before the Court 
as having been lawfully acquired in good faith from Khemchand who was an innocent purchaser 
for value in an open auction.” ' 


The learned Judge did not give any finding regarding the case of the plaintiffs 
that when they left the vehicle with the 1st defendant on 5th June, 1947, it was not 
for the purpose of sale but merely for the purpose of demonstration so that the 
1st defendant would not have any authority under the law to effect a pledge 
or sale of this vehicle so as to be binding upon the real owner. On the reasoning 
above set out, the learned judge gave the plaintiffs a decree against the 3rd defendant 
as prayed for. It is from this decree that the 3rd defendant has filed the present 


appeal. 


There was not any serious controversy about the facts as we have narrated 
above and the main steps on which the appellants’ learned counsel rested his case 
were these :— 


(1) There was an effective pledge of a Bradford van in March, 1947, when 
the grd defendant advanced a sum of- Rs. 50,000 on the pledge of the vehicles 
and the pledge continued notwithstanding that two of the vehicles were left in the 
possession of the pledgor for a special purpose. Nets was again a valid pledge 
of the vehicles on the 5th May, 1947, including e delivery vans, though it might 
be that one of the vans was ultimately sold and delivered to V. K. S. Mani. The 
pledge right over the van continued, though it was left with the 1st defendant 
for display. (3) The 1st defendant was a mercantile agent and when the plaintiffs 
left the suit vehicle with him fop the purpose of sale in June, 1947, he had authority 
in law to pledge or sell the vehicle so as to pass a valid title, the appellant’s case 
in this regard being that the story put forward in the plaint that the vehicle was left 
on 5th June, 1947, for demonstration purposes is false. A valid pledge was there- 
fore effected in respect of the suit vehicle when this van was sent up to the grd 
defendant on 7th June, 1947. (4) In the present plaint there is no attack upon the 
sale by Messrs. Ghari & Co., on 27th July, 1947 and therefore a valid title in the 
van passed to the and defendant by his purchase at this auction. By reason of 
the compromise decree in G.S. No. 309 of 1947, the grd defendant has stepped into 
the shoes of the end defendant and the learned Judge is wrong in considering that 
the grd defendant’s title or bona fides are affected by reason of the injunction in the 
present action. On the pleadings in this suit, read in the light of the affidavits 
and orders in interlocutory proceedings therein, it is clear that no challenge was 
made regarding the bona fides of the grd defendant and he stands or falls by the 
title, which the 2nd defendant obtained at the sale in the auction at the instance 
of the pledgee. As the 2nd defendant has obtained a valid and unimpeachable 
title As against the true owner and therefore he is not ape of any conversion the 
grd defendant standing in his shoes cannot be made liable as the learned Judge has 
done by the decree against him. Í f 


25 


‘oi '+, °° THB MADRAS LAW JOURNAL REPORTS. - - - [1955 


This in short is the argument of the learned counsel for the appellant. Before 
dealing with the legal points that arise for consideration we might mention at the 
outset that we see considerable force in the arguments of the learned counsel in so 
far as it is directed to the reasoning of the learned Judge in deciding the suit. But 
that cannot by itself be sufficient to dispose of the appeal. 4 


It is therefore necessary to analyse the legal position in order to examine the 
effect of the several transactions on the rights of the parties. There can be no 
doubt that the transaction of rgth March, 1947, did constitute a valid pledge in 
favour of the end defendant of six Bradford chassis and the three Bradford vans 
which were listed in the document of i eames the engine number of one van 
was not set out. Pledge is a species of bailment and bailment is constituted by the 
delivery of goods by one person to another for some purpose, upon a contract 
that they shall when the purpose is accomplished, be returned or otherwise disposed. 
of according to the directions of the person delivering them (vide sections 148 and. 
172 of the Indian Contract Act.) There was here a delivery of nine vehicles: 
Of course the plaintiffs’ vehicle was not among those which could have been deli- 
vered to the grd defendant at this time because it had been removed to Salem almost 
a month previously and still continued to be there. The van therefore of which. 
no engine number was given in this document of pledge must obviously have been 
the van bearing engine No. 3651 which was ultimately sold to V. K. S. Mani and 
registered in his name on 5th May, 1947. ‘Therefore on 19th March, 1947, there 
was a valid pledge inter alia of the van bearing engine No. 3651 and this must have 
been left with the pledgor for demonstration, under a letter specifically setting 
out this purpose. The pledgee did not lose his security over the van No. 3651 by 
reason of parting with the possession of the vehicle pledged for 


“a re-delivery of the pledge to the pledgor by the pledge for a limited and defined purpose 
does not constitute a renunciation of the security sufficient to take out of the latter the pledgec’s 
qualified property in the chattal for there can be no doubt that the pledgee might hand back to the 
pledgor, as his agent for the pa of sale the goods he had pledged without in the slightest degree 
diminishing the full force and e of his security.” See Northwestern Bank, Lid. v. Poynter}. 


The next event that had happened was-the sale of the van No. 3651 left for 
demonstration purposes by the ist defendant to V. K. S. Mani on 17th April, 1947, 
though registration in favour of the purchaser was effected only on 5th May, 1947; 
(Exhibit P-7). It is clear that as the 1st defendant had possession of the vehicle 
only for the purpose of demonstration under the specific instructions of the grd 
defendant the sale to V. K. S. Mani without the knowledge and consent of the 
pledgee was a tortious act which did not have any effect upon the security in favour 
of the pledgee, so that the position was that notwithstanding this sale the 3rd defen- 
dant continued to have a pledge over this vehicle alsp along with those in his posses- 
sion. 


The next stage of the case is the pledge effected bv ihe 1st defendant on sth 
May, 1947. At this time also, the pledge note recited in its schedule four Bradford 
chassis and three Bradford vans as being the subject of the pledge and by letter of 
even date the pledgor represented that he was retaining one van and one chassis 
for demonstration purposes, the same to be delivered whenever the pledgee required 
them. It is not clear whether at this date the pledgor was in possession of the van 
sold and delivered to V. K. S. Mani. Ifhe had not the statement in the document 
of pledge regarding the delivery of the three vans must obviously be a mistake or 
a mis-representation and similarly the statement in ibe other letter that the ist 
defendant had retained one van for demonstration purposes could not also be 
true. In any event, the suit van was certainly not with him at this stage for the 
purpose of being delivered over to the grd defendant as part of the security. . At the 
same time, it has to be remembered that the security which the grd defendant 
had over the van which was the subject matter.of sale and delivery to V. K. S. 





1. L.R. (1895) A.C. 56 at 68. 
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Mani bearing engine ‘No. 3651 was not extinguished but continued in full force 
notwithstanding the sale. - . 


Then we have the delivery of the plaintiffs’ vehicle to the ist defendant om 
th June, 1947. In connection with this there is an allegation which has been 
put forward by the plaintiffs as to the circumstances in and the purpose for which 
this delivery was made on which was founded the case as to detinue and trover 
as against the 2nd defendant. The allegation is that the plaintiffs brought the 
vehicle to Madras and entrusted it to the 1st defendant merely for the purpose of 
displaying in the latter’s show-room the understanding being that the 1st defendant 
was not to have any authority to effect the sale but had merely to communicate 
to the plaintiffs any offers received from prospective buyers so that they might 
make up their mind whether to effect a sale or not. If this were made out, there 
can be no doubt that the pledge to the grd defendant and the auction sale by the 
latter would all be wrongful and the plaintiffs’ rights in relation: to the vehicle 
would not be affected. On the facts of the present case as disclosed by the corres- 
pondence the plaint allegations are not made out. The previous correspondence 
ending with the letters almost upto the end of May, 1947, establish beyond doubt 
that the purpose for which the vehicle was being brought to Madras was for the 
ist defendant effecting a sale on behalf of the plaintiffs. There is absolutely no 
documentary evidence to support the case of the plaintiffs as regards any change 
being made regarding the original intention. The receipt dated 5th June, 1947, 
issued by the rst defendant acknowledging the vebicle does not indicate the purpose 
of the bailment. The whole case of the plaintiffs is rested upon the eral evidence 
which is directly contrary to the previous correspondence in which there is nothing 
to indicate that there was at any time any departure from the intention of the 
plaintiff to entrust the vehicle with the 1st defendant for the purpose of effecting 
a sale. In these circumstances we have no hesitation in rejecting this part of the 
plaintiff’s case. ; 

We have therefore to proceed upon the footing that the suit vehicle was with 
the rst defendant at the instance of the plaintiffs for the purpose of sale. It is not 
disputed that the ist defendant fulfils the definition of a mercantile agent within’ 
the meaning of section 178 of the Indian Contract Act. If therefore he was leit 
in possession of this vehicle for the purpose of sale, it would follow that any pledge. 
éffected by the 1st defendant to a person who took the pledge bona fide would be bind- 
ing upon the-plaintiffs. The case of the appellant is rested on this statutory provi- 
sion; and the title of the pledgee and the validity of the sale effected at his instance. 
are grounded upon his being a bona fide pledgee of this vehicle from the 1st defendant. 


Is this contention made out is the next question to be considered, This might 
be viewed from two aspects, (4) was there a pledge of this vehicle in favour of the 
grd defendant? (2) is he a bona fide pledgee without notice of the plaintiff’s title ? 


The contention that is raised on behalf of the appellant is that the pledge was 
effected by the delivery of the suit vehicle by the 1st defendant sending it on 7th 
June, 1947, to the grd defendant as part of the original pledge. In order that there 
might be a valid pledge there must be (a) a contract in relation to an identified 
chattel whereby this object is to be delivered to the pledgee as security (b) actual 
delivery of possession of the identified chattel in pursuance of the contract. It will 
be seen that in the present case the so-called pledge on 7th June, 1947, does not 
satisfy either of the two conditions. When the grd defendant demanded the re- 
turn of the vehicle which had been left with the 1st defendant for display by his 
letter, dated 4th June, 1947, he was obviously wanting the return of the Bradford 
van which, without his knowledge had been improperly sold and delivered over to 
V.K.S. Mani in April—May, 1947 but over which his pledge rights still continued 
notwithstanding the transfer. As if in compliance with this demand, the ist de- 
fendant sent to him the van belonging to the plaintiffs. The delivery was not 
therefore in fulfilment of the previous contract which alone effected the pledge 
for the mere delivery of a chattel unaccompanied by any contract does.mot consti- 
tute a pledge and would not suffice to create a security over the chattel. - Moreover 
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so long as the security over the vehicle sold to V. K. S. Mani continued there was 
no intention on the part of the pledgee to demand additional secutiry and the 
subsistence of this pledge in June, 1947, is fatal to any contention which posits a 
contract to effect a pledge over the suit vehicle by the delivery on 7th June, 1947. 
Apart altogether from this theré is one other aspect of the matter which de? 
serves to be examined. Let us assume that there was an intention on the part 
of the 1st defendant to effect a pledge of the suit vehicle with the 3rd defendant 
on 7th June, 1947 and that in pursuance of this intention he sent up the plaintiffs’ 
van as part of the security. At that time the grd defendant was under the impres- 
sion that the vehicle being delivered to him was one which in March, 1947, he had 
left with the pledgor there thus being a mistake in the identity of the article deli- 
vered to the pledgee. The question that immediately arises for consideration is 
the effect of this mistake in delivery on the operative character of the pledge, assum- 
ig that the sending up of the vehicle on 7th June, 1947, was intended to effect a 
e. 
- Domo cases are to be found in the reports as to the effect of a mistake 
on the part of the bailor on the identity of the thing which is the subject of the 
bailment. No case however appears to have arisen ofa converse case ofa 
mistake on the part of the bailee when so far as the bailor is concerned there is 
no mistake, but the principle cannot be different. In the cases which will be re- 
ferred to the matter has been discussed as to how far delivery under a mistake 
enables possession to pass to the ‘bailee. The first case to be referred to is the 
decision in Queen v. Ashwell1, where there is an interesting discussion as to what 
constitutes delivery of possession. The facts of the case were simple but it raised 
legal problems giving rise to an acute difference of opinion among the Judges. Four- 
teen Judges participated in the case and they were equally divided with the result 
that the conviction was confirmed. The facts were that the prisoner asked the 
complainant for the loan of a shilling He was given a sovereign, the complainant 
beliving it to be a shilling and the prisoner taking the coin under the same belief 
put it in his pocket. When however the latter looked at the coin he found it was 
a sovereign and immediately appropriated it to his own use by obtainmg change 
for it and utilised the money himself. The question was whether the accused was 
guilty of larceny at Common Law which involved a felonious taking animo furandi. 
The main point of difference of opinion among the Judges related to the question 
whether there was any point of time during which the accused was lawfully in 
possession of the coin before the appropriation. The Judges who upheld the con- 
viction held that there was such point of time while the others thought there had 
been an interval during which period the accused was innocently in legal ‘posses- 
sion of the coin and that the subsequent fraudulent appropriation would not con- 
vert it into the Common Law offence of larceny. «The point however relevant to 
the present discussion is whether possession is legally transferred when there has 
‘been a delivery under a mistake. In regard to this a passage in the judgment 
of Coleridge, C.J., is very illuminating. The learned Chief Justice said at page 
224 of the report :— 
“ But then it seems to me very plain that delivery and receipt are acts into which mental inten- 
tion enters, and that there is not in law any more than in sense a delivery and receipt, unless the 
giver and receiver intend to give and to receive respectively what is respectively given and received. 
It is intelligent delivery, gs I think, which the law speaks of, not a mere physical act from which 
intelligence and even consciousness are absent. I hope it is not laying down anything too broad 
„or loose, if I say that all acts, to carry legal consequences must be acts of the mind; and to hold the 
contrary, to hold that a man did what in sense and reason he certainly did not, that a man did in 
Jaw what he did not know he was doing and did not intend to do—to hold this is to expose the 
Jaw to very just but wholly unnecessary ridicule and scorn. I agree with my brother Stephen that 
fictions are objectionable and I desire not to add to them, but it seems to me, with diffidence, that 
“he creates the Balon who holds that a man does what he does not know he does and does not mean 
to do, not he who says that an act done by an intelligent being for which he is to be responsible 
is not an act of that being unless it is an act of his intelligence.” 
This passage was no doubt intended by the learned Judge to apply to a case where 
there wag a mistake on the part of the bailor not shared by the taker. But in our 


xr, (1885) L-R. 16 O.B.D. 190. 


II] APPA RAO v. SALEM MOTORS, ETO. (Rajagopala Ayyangar, 7-). 197 


opinion this would equally apply to a case where there is no mistake on the part 
of the bailor but the bailee purports to receive delivery of something which he 
never intended to receive and did not know he was receiving. There can in such 
cases be no real delivery of possession at all. Cave, J., who was also among the 
Judges who upheld the conviction put thë matter this way. He said at page 
203 :— 

“The acceptance by the receiver of a pure benefit unmixed with responsibility may fairly be, 
and is in fact presumed in law until the contrary is shown, but the acceptance of something which is 
of doubtful benefit should not be and is not igen Possession unaccompanied by ownership is of 
doubtful benefit ; for although certain rights are attached to the possession of a chattel, they are 
accompanied also by liabilities towards. the absolute owner which may make the possession more 
of a burden than a benefit. In my judgment a man cannot be presumed to assent to the ion. 
of a chattel ; actual consent must be shown. Now a man does not consent to that of which he is 
wholly ignorant. Moreover in order that there may be a consent, a man must be under no mistake 
as to that to which he consents ; and I think therefore Ashwell did not consent to the possession of 
the sovereign until he knew that it was a sovereign.” 


A similar view as to the effect of delivery in such circumstances is taken by Messrs. 
Pollock and Wright in their essay on “Possession in the Common Law”. They 
say at page 103 dealing with a case of mistake : 

“There is equally no real delivery for want of a concurrent intention of the giver to hand over 
and of the receiver to accept the same thing.’ 

Their view of the Queen v. Ashwell,1, is that in that case the accused did not get 
possession but only a bare custody (page 110). It is no doubt true that at page 
114 the learned authors say : 

‘There are various dicta as to the effect of ignorance upon possession. It has been said and 
argued that a man cannot acquire legal ion without intention or knowledge ; but it is 
impossible to reconcile these dicta, as general propositions of law, with the judgment of Parke, B. 
in Riley's caset, which has now been accepted as authoritative, though not always without 
reluctance for more than thirty years.” 
stiley’s case®, however and the observations of the learned authors do not really 
touch the present point. The accused in Riley’s case?, (R. v. Riley) had penned a 
flock of sheep, 29 in number in a field and there were other sheep in a neighbowing 
field. Early one misty morning, the prisoner, drove out his flock, but stead of 
taking his 29 sheep, he drove away, without knowing it, go including one belonging 
to his neighbour. The sheep were taken to the market where they were sold. 
The buyer after the sale, counted the sheep and found go and not 29. The prisoner 
then demanded the price of the goth lamb and was paid the same. The question 
was whether the accused was not guilty of larcency at common law by reason of 
the appropriation of the price of the lamb after he had discovered the mistake. 
The learned Judges upheld the conviction, Parke, B. resting it on the ground that 
the original driving of the lamb of the neighbour was wrongful and a trespass 
notwithstanding that at that moment there was no animo furandi. He laid 
down the rule in these terms :— 

“ As the origi ing was not lawful it was a trespass, the prisoner being a the 
moment he took See lant ee a felonious intent he became a thief.” i 
Though this decision has been severely criticised by J. W. C. Turner in a very 
learned article in 58 Law Quarterly Review 340 it has been as we have seen, 
accepted as laying down the correct law by Pollock & Wright, and was approved by 
Humphrey, J., in Ruse v. Read®. The correctness or otherwise of R. v. Riley*, does 
not raise for consideration the elements necessary to constitute delivery of possession 
in a bailment but deals rather with the law relating to a finder and the problems 
connected with that species of what might be termed quasi bailment in which 
there is no giver only a taker and no question of any possession under a contract. 
We are here concerned with the sole question as to whether, in cases of mistake, 
there is really any legal transferance of property without a conscious acceptance 
of it by the bailee. The reasoning of Coleridge, C.J. and of Cave, J., extracted 
already established in our opinion that no title could pass to the bailee and there 
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could be no delivery of possession in the legal sense without a conscious act on 
the part of the bailee. The following passage from the judgment’ of Bovil, G.J., 
„in Queen v, Middleion*, also expounds the point now under consideration. Dealing 
with the delivery in that case, where there was a mistake on the part of the givey 
-but,none in the taker the learned Chief Justice said : , 
“ It was simply a handing it over by a pure mistake and no property passed. But let us suppose 
that a purchaser of beans goes to the warehouse of a merchant with a genuine order for so many 
bushels of beans, to be selected from the bulk and so become the pro of the vendee, and that by 
some strange blunder the merchant delivers to him an equal bulk of coffee. If that coffee was sold 
(nct in market overt) by the recipient to a third person, could he retain it ape the merchant, 
on the ground that he had bought it from one who had the property in the coffee though subject to 
be divested ? We do not remember any case in which such a point has arisen, but surely there can be 
no doubt he could not ; and that on the principle enunciated by Lord Abinger in Chanter v. Hopkins*, 
when he says ‘ If a man offers to buy peas of another and he sends him beans, he does not perform 
his contract, but that is not a warranty ; there is no warranty that he should sell him peas ; the 
contract is to sell peas, and if he sends him anything else in their stead, it is a non-performance of 
it.’ 
In our view these observations apply with force to the present case and deprive 
the delivery on 7th June, 1947, of the plaintiffs’ vehicle of the character of a pledge. 
There is one other aspect from which the position can be viewed. Stripped 
of non-essentials, the intention of the bailor was that the bailee should accept the 
plaintiffs’ vehicle in substitution for the vehicle originally pledged but which had 
been sold and delivered to V, K. 5. Mani. The idea however of the bailee was to 
receive the vehicle in the belief that it was the self-same vehicle as had been left with 
the pledgor in March, 1947, assuming that he saw and identified that vehicle at 
the time of the original pledge though some doubt is thrown upon this by reason 
of the engine number of the van being omitted to be mentioned in the document of 
pledge. It will be noticed that the idea of the pledgee when he received the plaintiffs’ 
vehicle was not to abandon or extinguish his rights of security quod the vehicle 
sold to V. K. S. Mani; nor had heany intention of receiving the plaintiffs’ vehicle 
as additional security the original van also being considered as remaining under 
pledge. What we desire to point out is that as the grd defendant had no intention 
or cannot be presumed to have any intention to give up his rights to the van origi- 
nally pledged, he cannot in law be presumed or treated as having an intention 
to 1eceive the plaintiffs’ van as part of the pledge security. In other words, though 
there can be substitution of security either by operation of law or by contract bet- 
ween the parties, there cannot be any substitution by the unilateral action of one 
party not consciously assented to or accepted by the other. For this reason also 
there was never any valid pledge of the plaintifis’ vehicle created in favour of the 
grd defendant as a result of the suit van being delivered to him on 7th June, 1947. 


Learned counsel for the appellant appreciating the legal difficulty in contend- 
ing that a pledge right was created in favour of his client at the moment of the deli- 
very of the suit vehicle argued that the title must be deemed to have passed to 
him when he innocently sold the vehicle at the end of July, 1947: In other words, 
though the pledge in regard to the suit vehicle was not operative on the date of the 
delivery, ‘the: appellant ‘obtained rights and the gnd defendant an indefeasiblé 
title by reason of the auction sale held at a time when the. pledgee had no noticé 
of the plaintiffs’ title. We are of the opinion that for the reasons already discussed 
this contention is unsound in Jaw and that the true position is that no title of the 
pledgor could accrue to the pledgee untill he consciously gave up his rights as against 
the vehicle originally pledged and accepted the suit vehicle as a substitute not 
having knowledge at the time of such acceptance of the plaintiffs’ ownership of the 
yebicle. But even if there is any substance in this contention, on the facts of the 
present case there are other legal difficulties in the way of the appellant. 
The auction sale at which the and defendant purchased the suit vehicle was challen- 
ged as mala fide and invalid by the pledgor and C. S. No. 309 of 1947 was filed to 
obtain a decision on this matter. During the pendency of this action the «3rd 
defendant had clear notice by the letter, dated 14th November, 1947, from the plain- 
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. tiff’ advocate that the vehicle originally pletiged with the appellant had been im- 
-properly sold away by the pledgor and that the plaintiffs were the owners of the 


vehicte bearing enginé No. 3654 which remained at that time in the premises of | 


„the er defendant. He had full knowledge of the real situation. It was subsequent 
to thi 


settlement were to annul the sale held by public auction under which the snd” 


‘defendant became the purchaser, revive the pledge and security and finally in 
default of redemption within a time limit vesting the vehicle in the 3rd defendant. 
The title of the 2nd defendant therefore was displaced by the compromise and he 
was never to have any rights thereafter except to a claim for the purchase price 
from the 3rd defendant. This sale having been annulled and the pledge revived 
the grd defendant was relegated to the position which he would have occupied 
at the moment of the original pledge and as at the time when he is said to have 
become a pledgee once again under the compromise he had full notice of the plain- 
tiffs’ title by reason of the contents of the letter, dated 14th November, 1947, already 
referred to, he cannot invoke the provisions contained in section 178 of the Indian 
Contract Act for sustaining the pledge over the plaintiffs’ title by reason of the 
content of the vehicle. It follows that the appellant derives no benefit even if the 
theory of the appellants’ counsel pushing back the date of his accrual of rights 
to the auction sale were accepted. We are of the opinion that section 178 of the 
Indian Contract Act on which reliance has been placed to sustain the plea of the 
appellant is not available to him and that he was guilty of conversion of the plaintiffs’ 
oe van by unlawfully effecting sale of it and appropriating the proceeds 
ereof. i 


In the foregoing discussion we have ‘proceeded on the assumption that the 1st 
defendant had in his possession the van bearing engine No. 3651 on 5th May, 1947; 
so that he could create a valid pledge over the vehicle in favour of the grd defendant 
on that date. On the evidence’ that this van was sold as early as the 17th April 
to V. K. S. Mani it is more than probable that it had been delivered to the buyer 
long before 5th May, 1947. Ifso, there was no pledge of a third van on that date 
and there could be no foundation for the theory of substituted security on which 
learned counsel for the appellant rested his case. Nor is there basis for any con- 
tention that the despatch of the plaintiffs’ vehicle to the appellant on 7th June, 1947, 
itself constituted a pledge of it for securing the earlier loan, for there was no intention 
even on the part of the pledgor to do so as is clear from the letter by the 1st defen- 
dant dated 6th June, 1949, in pursuance of which the van was sent up. On this 
state of. facts therefore the case of the appellant is weaker than if there had been a 
valid pledge of a third van on 5th May, 1949. 


There is no dispute as regards the amount of the decree, The original side 
appeal fails and is dismissed with costs. 


R.M. | eae Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice PANCHAPAKESA AyyAR AND MR. Justice BASHEER 
AHMED SAYEED, 


Palani Moopan Ii Prisoner (accused) ®* 


Criminal Procedure Code (V of 1898), sections 164 and 364 and Criminal Rules of Practice (Madras) 
Rule se ade of confession—Procedure— Warning to accused that he is not bound to make the confession— 
Lf should be in the form of a question and answer—Confession if to be ee ey ee ee 
— Magistrate E ere clothes from accused appearing for making confession—If offends Constitution 
of India (1950), Article 20 (3). 

Sections 164 and 364 of the Criminal Procedure Code as well as Rule 85 of the Criminal Rules 
of Practice (Madras) do not require that the warning that the accused is not bound to make any 
confession, should be in the form of a question and answer and should be recorded like that by the 
Magistrate. What section 164 (3), Criminal Procedure Code, requires is that a Magistrate before 
recording a confession from an accused shall explain to the accused making it that he is not bound 
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to make a confession and that if he does so it may be used as evidence agaifist him and that no Magi 
trate shall record any such confession ‘unless, upon questioning the making it, he 

to believe that it was made voluntarily, and that when he records any confession, he 'a 
memorandum at the foot of such record to, the effect. f 


Rule 85 of the Criminal Rules ‘of Practice does not require that the Magistrate should recotd 
confession in the form of questions, and answers. 


The Magistrate seizing the blood-stained clothes which were worn by the accused when he 
appeared before him to make his confession does not amount to compelling the accused to be a wit- 
ness against himself as contemplated by Article 20 (g) of the Constitution of India. 

‘Trial referred by the Additional Sessions Judge of the Court of Sessions of the 
Coimbatore Division for confirmation of sentence of death passed upon the said 
Prisoner in Case No. 69 of the Calendar for 1954 on goth October, 1954. 


P. S. Katlasam for the Accused. 
R. Santhanam for the Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 


The Judgment of the Court was delivered by 

Basheer Ahmed Sayeed, 7.—Palani Moopan, aged about 24, has been found 
guilty of murder of his wife Karuppayye, aged about 20, on 26th January, 1954, 
at Kuppandampalayam, by inflicting injuries with a tapper’s knife and has been 
sentenced to death subject to confirmation by this Court by the learned Additional 
Sessions Judge, Coimbatore Division. l 


The prosecution case is this. In January, 1953, the appellant and the deceased 
were married. They lived together happily for three months. Thereafter mis- 
understandings arose between them by reason of misconduct of the appellant exhi- 
bited in beating and abusing his wife. Constantly the appellant quarrelled with 
his wife. Consequent upon such beating and illtreatment, his wife, the deceased, 
used to go to her parent’s house. Some time thereafter, a panchayat was held and 
the deceased returned to the appellant’s house. Even after such return, there were 
frequent quarrels between them. After some days subsequent to the return of the 
deceased to the appellant’s house the appellant shifted to his sister’s house leaving 
his wife in his house. On 26th January, 1954, the deceased went to a shandy in 
Kewani village situated just 3 miles away from Kuppandampalayam. While she 
went to the shandy, she is said to have worn gold koppus and kammals in her ears, 
a gold thali on her neck and silver bangles. At about sun-set time she left the 
shandy and was returning to the village with a basket containing provisions on her 
hand. When she carne near the temple on the outskirts of the village, a few fur- 
longs away, she was being followed by P.Ws. 2, 3, and 4. The deceased and those 
witnesses crossed the temple and were passing through the itteri. The point at 
which the itteri and the temple crossed each other was apparently a dangerous 
place where offences like robbery and murder håd been committed. When the 
deceased reached that place, the prosecution evidence is that the appellant approa- 
ched her and cut her. This was seen by P.Ws. 2, 3 and 4 who were coming a 
little behind. P.W. 2 reported the matter to P.W. 1 and P.W. 1, the brother of the 
deceased, gave a statement to the village munsif about what he had learned from 
P.W. 2. In the meanwhile, P.W. 8 a potter, who is an undesirable character, 
having been guilty of theft on prior occasions, and P.W. g, a Koravan, said to be a 
registered K. D. happened to pass by the spot where the deceased lay dead.. They 
saw the body of the deceased an aruval, M.O. 1 and a basket M. O. 2 in which 
the deceased was bringing certain provisions from the shandy. They removed 
these two articles to their custody and it transpires that P.W. 9 used for himself 
some of the quantity of rice found in the basket. The village mumsif, P.W. 12 
who recorded Exhibit P. 1 and P.W. 1 made the usual report to the police authorities. 
The Sub-Inspector of Police P.W. 13 arrived at the village in the early hours cf the 
27th morning. He saw the body of the deceased and held the inquest and after 
completing the preliminaries, he sent the body for post mortem examinations The 
lady Doctor, P.W. 5 who conducted the autopsy and issued Exhibit P. 4, the post 
mortem certificate, found on the body of the deceased 6 injuries.’ The first injury 
was an incised circular wound 2 inches in diameter and slicing off a flap of skin 
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whiclt was attached Hy 2 inches anteriorly ang situated over the left shoulder joint. 
The‘second injury wXs an incised vertical wound 1 inch by 1/2 inch situated in 
part ðf right axella. Whe third injury was an incised gaping wound 3 inches in 
length*and cutting into the body of the second vertebra and into the muscles of the 
neck and situated on the back of the neck. The fourth and fifth injuries were also 3 
incised gaping wounds of various dimensions. ‘The sixth injury was an abrasion 
o$ inches by 3/4 inch situated on the posterior surface of the upper half of right 
thigh. The Doctor was of opinion that the deceased would appear to have died 

of shock and haemorrhage as a result of the injuries. 


A day after the occurrence, namely, on 27th January, the appellant went to 
Bhavani, 15 miles away from his village and appeared before the Sub-Magistrate 
P.W. to, and surrendered before him at about 4 p.m. while he was holding Court 
in the Court hall. The appellant stated that he was wanted by the police in con- 
nection with his wife’s murder and so he surrendered. The Magistrate, on finding 
his dhoti and upper cloth blood-stained directed his clerk and peon to seize them. 
In his presence they were seized, and Exhibit P. 6 was drawn. Thereafter, the 
Magistrate remanded the appellant to the sub-jail. The dhoti, M.O. 3 and 
the upper cloth, M.O. 4 were sent for chemical examination, and the Imperial 
Serologist has certified that they had been stained with human blood. P.W. 13 
the Sub-Inspector, was informed of the surrender of the appellant before the Sub- 
Magistrate, and after he interviewed the appellant, at about 10-15 A.M. on 28th 
for half an hour or thereabouts, he came to know that the appellant was willing 
to make a confession. Thereupon P.W. 13 made a requisition to the Sub-Magis- 
trate to record his confession. The appellant was produced on 28th January, . 
at about 3-30 P.M. before the Sub-Magistrate who recorded Exhibit P.8 which is 
in the following terms :— 

_ The accused Palani Moopan, is produced before me by the warden at 9-30 p.m. He is warned 
against making any statement concerning the crime. No police is present in the vicinity of the Court.” 


Thereafter the Sub-Magistrate gave time to the appellant for reflection, and the 
appellant appeared before the Sub-Magistrate again on 2gth January, 1954. After 
administration of the necessary questions found in Exhibit P’g (a) the Sub-Magistrate 
proceeded to record his confession as contained in Exhibit P. o. 


In his confessional statement the appellant said that his wife had been in illicit 
intimacy with one Latchmanan, his co-brother-in-law, that there were misunder- 
standings between him and his wife, and so he left her in her mother’s house at 
Kuppandampalayam, that Latchmanan abused him and beat him, and subse- 
quently tendered an apology to the appellant, that on account of his wife’s abandon- 
ing him, the appellant was compelled to cook for himself; that his wife, without 
going over to him went to Latchmanan in Mevani and remained there ; that there 
was a panchayat held by Ramandi and Sinnappayya Asari; that after 10 days, 
in the month of Karthigai, they took the deceased and left her with him, that on a 
Wednesday he went out to harvest the paddy ; that his wife gave him a bundled 
food, that he drank in the field to the half of bis belly ; that he vomitted and fell 
down ; that the food was mixed with “Aralikottai powder” (Oleander seed and 
powder) ; that one Papayi Ammal also saw it; that in the night, at 10 o’clock, 
she and others took him to the house ; that he informed his elder brother, that 
he was taking his food separately, keeping his wife alone ; that his sister-in-law 
told him the next day when he went for shandy, Latchmanan came and enjoyed 
a jolly life with his wife ; and that he went and enquired where his brother-in-law 
was. He confessed that on Tuesday, that is, on the day of occurrence, he went 
to Keevani shandy. His wife also went to the shandy before him and was selling 
chillies. Latchmanan was sitting by her side and talking. The accused was 
purdfiasing ragi. At that time she said to Latchmanan ‘“‘ My husband is not 
keeping me properly : I will come to Mevani to-morrow.” ‘The appellant kept 
the ragi in the garden. He could not endure the disgrace on account df her and 
he was angry. He went out taking a knife from the house of Muthu Moopan. 


26 


202 . | THE MADRAS LAW JOURNAL REPORTS. [1955 


i 

His wi was returning from the shandy. He dragged her:saying “‘we shall go 

to Mevani now itself”. In reply to that his wife said “who are you (fellow) to 

drag me? I will go anywhere”. Enraged at this reply, thé appellant stabbed his 

— with the knife. Afterwards he threw the knife therè and went to Bhavapi 
irect. ; 

Before the learned Sessions Judge, in all about 13 witnesses were examined 
for the prosecution. P.Ws. 2 and 3 went back upon what they had said in the 
-committal Court, The evidence of P.W. 2 and P.W. 3 in the committal Court 
are marked as Exhibits P. 2 and P. 3 respectively. The appellant when questioned 
by the learned Sessions Judge, said that the evidence given by the P.Ws. against 
him was false, and he denied that the confession made before the Sub-Magistrate 
was true and voluntary. He stated that the confession was made under the induce- 
ment of the police that they would help him if he were to confess in the manner he 
‘did. The learned Sessions Judge, however, believing the evidence as recorded 
in the committal Court and finding that they corroborated the accused’s confession 
‘in material particulars came to the conclusion that the offence against the appellant 
has been proved and convicted and seritenced him under section 302 of the 
Indian Penal Code as stated above. 

‘Mr. Kailasam, appearing on behalf of the appellant, in the first imstance, 
urged that the confession ought not to have been acted upon or accepted by the 
` learned Sessions Judge for the reason that the learned Sub-Magistrate, who recorded 
the confession, did not conform to the requirements of section 164, Criminal Proce- 
dure Code or section 364 thereof. His point is that from Exhibits P. g and P. g (a) 
and the evidence of the Sub-Magistrate, it appeared that the Magistrate did not 
put a question to the appellant if he knew that he was not bound to make any 
confession, and why he was making the confession. On that ground, the learned 
Counsel has argued that the confession is in violation of sections 164 and 364, 
Criminal Procedure Code. We are unable to accept this contention. In Exhibit P. 
8 the learned Sub-Magistrate has clearly stated that he has warned the appellant 
against making any statement concerning the crime. At the end of Exhibits P. g 
and P. g (a) the learned Magistrate (P.W.10) has also appended a memorandum, 
as required by section 164 (3), Criminal Procedure Code that he had explained 
to the appellant that he was not bound to make any confession and that if he did 
so, any confession he might make might be used as evidence against him. The 
Magistrate has also stated that he believed that the confession was voluntarily 
made and that the confession was taken down by him and was read to the appellant 
and admitted by him to be correct and that it contained full and true account of 
what the appellant had stated to the Magistrate. P.W. 10 was not shaken regarding 
these. Sections 164 and 364, Criminal Procedure Code as well as rule 85 of the 
Criminal Rules of Practice, do not require that the warning that the accused is 
not bound to make any confession, should be in the form of a question and answer 
and should be recorded like that by the Magistrate. What section 164 (3), Criminal 
Procedure Code requires is that a Magistrate, before recording a confession from 
an accused, shall explain to the accused making it that he is not bound to make 
a confession and that if he does so it may be used as evidence against him and that 
no Magistrate shall record any such confession unless, upon questioning the person 
making it, he has reason to believe that it was made voluntarily, and that when 
he records any confession, he shall make a memorandum at the foot of such record 
to the effect. We find in this case as evidenced by Exhibit P. 8 and the certificate 
appended to Exhibits P. g and P. g (a) that the Magistrate has substantially complied 
with the requirements of section 164, Criminal Procedure Code and that there is 
no infirmity in the recording of the confession. Indeed section 164 (3), Criminal 
Procedure Code itself simply says “explain” and it is obvious that an explanation 
is possible without a question or answer. We find that section 364, Criminal 
Procedure Code has also been complied with by the Magistrate in Pycord- 
ing the confession. Rule 85 of the Criminal Rules of Practice does not require 
that the Magistrate should record the confession in the form of questions and ans- 
wers. What that rule requires is that no Magistrate shall record any statement 
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„or confession made by an accused person under section 164 of the Code:of Criminal 
Procedure (1) until the Magistrate has first recorded in writing his reasons for 
. believing that the accused is prepared to make the statement voluntarily and (2) 
til he has explained to the accused that he is under no obligation to answer 
any question at all and has warned the accused that it is not intended to make 
‘hin an approver and that anything he says may be used against him. ‘Therefore, 
-we do not find any substance in the contention of the learned Counsel that the 
.corfession in this case should not be acted on and accepted. Even otherwise, 
„the provisions of section 533, Criminal Procedure Code are sufficient to cure any 
‘of the procedural defects So might have arisen in the matter of recording the 
_confession in the present case. a 


The next point urged by the learned Counsel is that no weight should be attach- 
“ed to the discovery of M.Os. 3 and 4, the dhothi and the upper cloth worn by the 
-appellant when he appeared before the Magistrate. The learned Counsel has 
argued that, under Article 20 (3) of the Constitution of India a person accused 
of an offence cannot be compelled to be a witness against himself. His point is 
that these M.Os. which were seized from the appellant at the instance of the Magis- 
trate by his cle:k and peon, evidencing blood stain on them, amounted to compulsory 
production of the M.Os. by the appellant. We do not think that this argument 
can be sustained. What the learned Magistrate says is that when the appellant 
appeared before him he saw the M.Os. worn by him stained with blood and so, 
. he directed his clerk and peon to seize them from the appellant. This procedure 
does not compel the appellant to be a witness against himself. The securing of the 
blood stained clothes on a’person like the appellant who wanted to report and surren- 
der before the Magistrate would be very material and relevant, and the Magistrate, 
‘situated as he was, was bound to take possession of them (as ofa blood-stained weapon) 
from the appellant. Such being the case, it cannot be said that there has been any 
-compulsion exercised upon the appellant to produce the M.Os. and be a witness 
against himself in this murder case. ‘The learned Counsel relied upon the Supreme 
‘Court ruling in M. P. Sharma v. Satish Chandra! and he read ‘to us relevant pass- 
ages from it. We have carefully examined the passages and we do not think that 
they have any relevancy or bearing to the facts of the present case. 


Mr. Kailasam then urged that the learned Sessions Judge went wrong in accep- 
ting the evidence of P.Ws. 2 and 3 in chief examination in ihe committal Court and 
‘in finding that their evidence corroborated materially the confession made by the 
appellant. The point raised by the learned Counsel was that section 145 of the 
.Evidenee Act had not been -complied with in the matter of marking the 
evidence of P.Ws. 2 and 3 recorded in the committal Court. It is true that the 
depositions of P.Ws. 2-and 3 in the committal Court had not been marked in full 
as required by section 288, Criminal Procedure Code. But we do not find that 
there is really any violation of section 145 of the Evidence Act.. It is no doubt true 
that only a portion of the evidence of P.Ws. 2 and 3 that the appellant has cut the 
deceased with an amarakathi on her neck and she All down, has been marked as 
Exhibits P.2 and P.3 and that the rest of their depositions has not been marked. 
This procedural defect in our opinion does not militate against Exhibits P. 2 and P. 3 
which have been accepted and acted upon by the learned Sessions Judge. What 
section 145 of the Evidence Act says is that a witness may be cross-examined as 
to previous statements made by him im writing or reduced into writing, and rele- 
vant to matters in question, without such writing being shown to him, or being proved; 
‘but, if it is intended to contradict him by the writing, his attention must, before the 
writing can be proved, be called to those parts of it which are to be used for the 
purpose of contradicting him. This section in substance had been complied with 
so far as the parts of the deposition of P.W5.. 2 and 3 are concerned. If this section 
is read with section 288, Criminal Procedure Code all that can be said in favour 
of the 4rgument of the learned counsel for the appellant is that there has been a 
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procedural defect. But this defect, in our opinion, does not affect the course 
adopted by the learned Sessions Judge in accepting and acting upon the evidence 
of these witnesses. Mr. Santhanam, appearing for the learned Public Prosecutor 
has invited our attention to Pakira v. King Emperor} for the contention that a depposi- 
tion before a committing magistrate admitted under section 288, Criminal Procedure 
Code is to be treated as evidence in the case for all purposes, and that this procedural 
defect does not make the evidence actually marked as absolutely useless for the purpose 
of acting upon it. As a matter of fact, the entire depositions of P.Ws. 2 and 3 
in the committal Court are before us, and we are able to look into it. It does trans- 
pire that P.Ws. 2 and 3 went back upon what they had stated in the committal 
Court. In this connection Mr. Santhanam has invited our attention to Bhagwan 
Singh v. The State of Punjab®, where it has been held that where two conflicting ver- 
sions are given by a prosecution witness in chief and in cross-examination, the prose- 
cution has a choice. It is entitled to use the former statement (in the committing 
Court) either to contradict what was said in cross-examination or to corroborate 
what was said in chief. In either event section 288, Criminal Procedure Code, 
could be used to make the former statement substantive evidence. In our opinion, 
the learned Sessions Judge has acted in accordance with the ruling given in this 
decision. And no prejudice also has been caused to the accused. 


Coming to the merits of this case, we have to state that the confession, which 
rings true and voluntary, sets out the particulars of the offence admitted to have been 
committed by the appellant, that the appellant approached the deceased when she 
was returning from the shandy, and that it was the appellant who inflicted the 
injuries as spoken by P.Ws. 2 and 3 in their evidence in the committal Court marked. 
here under section 288, Criminal Procedure Code. There is no reason why the 
Prosecution should not rely upon the corroboration found in the evidence of P.Ws. 
2 and 3 so far as the material particulars of the confession are concerned. We are 
therefore not prepared to reject the confession on any ground urged by the learned 
counsel for the appellant, and we think that the confession has been voluntarily 
made, and it is true since it finds material corroboration in the evidence of P.Ws. 
2 and 3. We are of opinion that the learned Sessions Judge has come to a right 
conclusion that the offence against the appellant has been proved beyond any doubt. 


A suggestion was made by the learned Counsel for the appellant before us 
that P.Ws, 8 and g from whom M.Os. r and 2 were recovered, might have been 
responsible for the murder of the deceased. We do not think that there is any 
basis for this suggestion though it has been put to the witnesses in the cross-examina- 
tion. We do find that P.Ws. 8 and g are not desirable persons by reason of their 
antecedants. Still we do not think that they have been responsible for the murder 
of the deceased. . 


On a consideration of the entire evidence, and the circumstances of the case 
we are of opinion that the offence has been committed only by the appellant, and 
that his conviction under section 302, Indian Penal Code is right. But in awarding 
sentence to the appellant, the fact that he was provoked by the insolent answer 
given by the deceased when he questioned her about her misconduct with his co- 
brother-in-law ought to be taken into consideration. We think that the ends of 
justice will be amply met if we confirm the conviction under section 302, Indian 
Penal Code and reduce the death sentence to one of transportation for life, which 
we accordingly do. The appeal is otherwise dismissed. 


K.S. Sentence reduced. 


y 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mr. Jusrick Mack anD MR. Justice Krishnaswami NAYUDU. 
Rajammal .. Appellant* 


v. 
A.T. Krishnaswami Mudaliar and another .. Respondents 


Madras Indebted Agriculturists (Temporary Relief) Act (V of 1954), sections 3 and 4—Scope of—Protection 
iy Wpallladlaito a berson oho ct nal a party ta the cuit but i only a testy For the emea dabi: 

Sections 3 and 4 of the Madras Act (V of 1954) must be read together to find out the nature and 
3 of the protection given under it to ps R A reading of the sections together makes 
zt that section 4 is wide enough to inciude pemn of the nature mentioned in section 3 
in which relief is claimed against an agriculturist. It Sale Se a relief claimed against an agri- 
culturist who may not be a party to the suit itself. The words “ of the nature mentioned in section 
3” merely mean that the recovery sought to be made shall be of a debt, whether in a suit or an appli- 
cation in execution for its recovery against an agriculturist. 

An agriculturist, who furnished eony on behalf of a plaintif who withdrew moneys from Court 
oe the pendency of an appeal, is entitled to stay of proceedings for restitution by the defendant 
by enforcing the security after the appeal has been disposed of in his favour. 

Appeal against the Order of the Court of the Subordinate Judge (II Addi- 
tional) of Coimbatore dated 27th February, 1954 and made in E.A. No. 173 of 
1954 in E.P.R. No. 110 of 1953 in O.S. No. 226 of 1946. 


M. R. Narayanaswami for Appellant. 
K. Rajah Aiyar and K. S. Ramamurthy for Respondents. 


The Judgment of the Court was delivered by 


Mack, J7.—The appellant is a surety who furnished security in substantial 
immoveable property to enable the plaintiff-decree holder in O.S. No. 226 of 1946 
to withdraw a substantial sum of money said to be over Rupees One lakh decreed to 
him, pending an appeal filed by the defendants. The appeal was allowed and 
the suit dismissed. The defendants then filed E.P .No. 110 of 1953 for restitution 
by enforcing the security bond against the appellant. Her application under 
Act V of 1954 for stay of execution was dismissed by the learned Subordinate 
Judge who took the view that the Act had no application to recovery of money 
in restitution proceedings. 


The case is governed by sections 3 and 4 of Act V of 1954 which, we agree with . 
Mr. Rajah Ayyar for the respondents, must be read together. According to 
section 3, 

“ no suit for the recovery of a debt shall be mstituted, no application for the execution of a 
decree for payment of money in a suit for the recovery of a debt shall be made...... against 
any agriculturist in any civil or revenue Court before the expiry of a year from the date of 
commencement of this Act”, 


Then under section 4, 


“all further proceedings in suits and applications of the nature mentioned in section g in 
which relief is claimed against an agriculturist...... but otherwise inclusive of proceedings conse- 
sa ge il Dob ac tie eat in appeals, etc., shall also stand stayed until the expiry of a year 

the date of commencement of Act.” 
Mr. Rajah Ayyar urges that section 4 is governed by section 3 and that it is only 
to cases in which the defendant is an agriculturist that section 4 applies. On a 
careful reading of the two sections together, we are unable to accept this contention. 
Section 4 is wide enough to include applications of the nature mentioned in section 
3 in which relief is claimed against an agriculturist. That is, it contemplates a 
relief claimed against an agriculturist who may not bea party to the suit itself. 
The words “‘ of the nature mentioned in section 3”, in our view, merely mean that 
the recovery sought to be made shall be of a debt, whether in a suit or an application 
än exeghtion for its recovery against an agriculturist. The word ‘debt’ is defined 
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in section 2 (b) of the Act as any sum of money which a person is liable:to pay under 
a contract (express or implied) for consideration received. .The view that we take 
would also be in consonance with the preamble of the Act which is intended to 
bring relief to agriculturists as a class who have borrowed or added to their se ts 
during the years of drought and who should in the interests of the general public 


be spared the distractions and expenditure involved in litigation launched by their 
creditors. 


It is obvious that the appellant is an agriculturist from the fact that her husband 
has given substantial agricultural land by way of security. We think that she clearly 
comes within the protection of sections 3 and 4 of Act V of 1954 read together and 
that as an agriculturist, she is entitled to have execution stayed against her, for the 
period contemplated by the Act. 


The appeal is allowed with costs, and execution against the appellant stayed. 


R.M. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| . . PRESENT : Mr. Justice MAOK. 
A. Arunachala Naicker | | .. Petttioner* 
D. | 
V. Gopal Stores represented by its proprietor V. Gopal. .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (c) and proviso—Landlord 
requiring additional accommodation—Application f could be maintained in respect of a different building—-Two- 
buildings situated contiguouslyp—If one could be asked as an additional accommodation of another——Equities to 
decide balance of canvenience—Availability of alternative accommodation—If could be taken into consideration. 
The proviso to section 7 (3) is of particular application to cases coming under section 7 (3) (¢) 
which T: only to landlords occupying only a part of a building seeking to evict a tenant occupy- 
ing the whole or other parts of the same building, if he requires additional accommodation. Part 
of a building also comes within the scope of the definrtion of the word ‘building’ under section 2 (1) 
of the Act and it is in the light of this definition that section 7 (3) (c) of the Act has to be interpreted. 


A landlord doing business in one building purchasing a building next to his cannot seek to evict 
the tenant of that building under section 7 (3) (e). The mere fact that two buildings let ig aerated 
and as such constituting separate buildings under the Act, are comprised in one structural building 
does not make any difference. It is sufficient for the purpose of excluding the operation of section 

(3) ©) A the Act if the petitioner and respondent were in occupation of separate buildings as defined 
-m the Act. 
itable protection is afforded to long standing tenants under the proviso to section 7 (3). 
In the Madras Buildings (Lease and Rent Control) Act, there is no reference to availability of alter- 
native accommodation as under the English Act. But this is undoubtedly a circumstance to be 
taken into consideration in applying the equitable proviso, which gives the Court very wide discre- 
tion to reject an application for eviction, if it is satisfied that the hardship which may be caused to the 
tenant, will outweigh the advantage to the landlord. In case of conflict of equities a Courthas to 
resolve it by considering the balance of equity in the light of the proviso. 


Petition under section 12-B of Madras Act XXV of 1949 praying the High 
Court to revise the order of the Court of Small Causes at Madras dated gand Sep- 
tember 1954 and made in H.R.A. No. 235 of 1954 preferred against the order of 
the Court of the House Rent Controller, Ma dated 24th May, 1954 and 
made in’ H.R.C. No. 961 of 1954. 


V. Srinivasa Aiyar and K. Raman for Petitioner. 
W. S. Venkataramanjulu for Respondent. 
The Court delivered the following 
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been in occupation as a tenant for twenty-five' years. The respondent was also 
a tenant fromthe same landlord of premises with a separate door number, 542 
until by-a registered sale deed, Exhibit P. 2 dated gth October, 1953, he purchased. 
bath the door numbers, 542 and 543. -He, then, on the footing of his purchase 
and on the plea.that he wanted the premises occupied by the petitioner for an 
extension of his own maligai and provision stores, applied to evict the petitioner. 
Both the Courts concurred in finding that the respondent bona fide required premises 
No. 543 for an extension of his own business. Both Courts also concurred in hold- 
ing that this was not an application-for eviction which could be dismissed under 
the proviso to section 7 which requires its rejection if the Controller was satisfied 
that the hardship which may be caused to the tenant by granting it will outweigh 
the advantage to the landlord. I can only express my surprise at both the Courts 
taking this view, as both petitioner’and respondent were both tenants in the 
same position and doing business in these adjacent premises. Respondent pros- 
pered in his maligai business and after purchasing the entire building be is seeking 
to evict the petitioner out of his long standing tenancy of about twenty-five years, 
leaving him no place to carry on his business. It is all very well for the Courts 
to take the view that the petitioner.can find some other place in which to carry on. 
with his wife business in betel and curd. ‘This proviso is of particular application. 
to cases coming within the scope of section 7 (3) (c) and applies to a landlord who is 
occupying only a part of the building, whether residential or non-residential, seek-' 
ing to evict a tenant occupying the whole or any portion of the remaining part 
of the building, if he requires additional accommodation for residential purposes 
or for the purposes of a business which he is carrying on. A building is defined 
in section 2 (1) as “any building or hut or part of a building or hut, let or to be let 
separately for residential or non-residential purposes.” Part of a building also, 
therefore comes within the scope of the definition of the word “‘building” and it is. 
in the light of this definition that section 7 (3) (e) has to be interpreted. It is under 
this section that the landlord seeks eviction of the petitioner. The learned Additional 
Judge rejected the legal position taken for the petitioner that the premises Nos. 542 and 
54.3 were separate buildings with separate entries into the road and no inter-connec- 
ting door from one to the other. From the sketch filed, they appear to be structural- 
ly in one building in the ordinary sense in the ownership of one owner before the 
entire building was purchased in 1953 by the respondent. There can, however, 
be no doubt at all that premises 542 and 543 were each a building as defined by 
section 2 (1) ofthe Act and the fact that a municipal assessment notice Exhibit P. 3, 
showed that these two door numbers were treated as only one property does not 
affect this legal position. For purposes of the Madras Buildings (Lease and Rent 
Control) Act, 1949 a building means any building or hut or part of a building let 
separately for residential or non-residential purposes. Assuming that the premises. 
let to the petitioner and occupied by him for the past twenty-five years were part 
of the same structural building, nonetheless the premises would fall within the de- 
finition of a building under section 2 (1). Nor can the purchase by the respondent 
himself, a tenant of a separatelbuilding under Exhibit P. 2 as defined by section 2 (1) 
give him any right to evict this long standing tenant under section 7 (3) (c). It is 
true that the respondent by his purchase has become a landlord and there seems 
at first blush some force in his plea that by reason of his purchase he is now occupy- 
ing only part of building, though what he did occupy as tenant before his purchase 
was a building as defined by section 2 (1)-and that he is therefore entitled to evict 
the respondent from the premises as part of his building though they constituted 
a ‘building’ .under section 2 (1). The position is not free from difficulty in view 
of the statute defining a building as also part of a building. It 1s in the light of 
this definition that section 7 (3) (c) has to be applied to thepresent case. As I see it, 
the position is in no way different to that of a landlord doing business in one build- 
ing puyshasin a building next to his and seeking to eject from it a long standing 
tenant doing business there for twenty-five years. To such a case section 7 (3) (c) 
would in, my opinion not apply. Nor will it apply to the present case merely by 
reason of the fact that the portions of this building in which petitioner and respon- 
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dent did business separately are comprised in one structural building, the whole 
of which was purchased by the respondent. As it appears to me, it is sufficient 
for purpose of excluding the operation of 7 (3) (c) if petitioner and respondent 
were in occupation as tenants of two separate buildings as defined in the Act. 
I do not see how the building so defined in the occupation of the petitioner who is 
in the occupation of such building is protected, can cease to be a ‘building’ and 
only become part of a building merely by virtue of the respondent’s purchase of 
both premises. To take a different view would be to put a premimum on tenants 
of portions of buildings, after becoming prosperous and expanding their business, 
acquiring the entire building and then seeking to evict other tenants in occupation 
of parts of the building each of which is nonetheless defined as a “separate building” 
under that Act. ' 


Even assuming that section 7 (3) (e) which is far from easy to interpret, is held 
to be applicable, equitable protection is accorded to a long standing tenant under 
the proviso to section 7 (3). In the present case the Rent Controller took into 
consideration against the petitioner that he was a Government servant not permitted 
to conduct business, who allowed his wife to run this betel and curd shop, This is, 
as it appears to me, a wholly irrelevant consideration. ‘The petitioner is a peon 
in the Chief Irrigation Engineer’s office on leave preparatory to retirement on a 
pension of Rs. 12 a month. Even while he was working as a peon, his wife was 
perfectly entitled to supplement his meagre pay of Rs. 51 in all by running a 
betel and curd shop. Nor does the fact that the shop was rented in the name of the 
peon make any difference. The view of the Rent Controller is summed up in 
these two sentences : 

“Admittedly he has not been personally conducting the business but it was being conducted 
by his wife, who is a different Er and he is a Government servant who gets a regular monthly 
income. Since the respondent not put forth that he has not been able to get alternative accom- 
modation, and since he happens to be a Government Servant who is not ted to trade, I am 
inclined to believe that no hardship would be caused to him which would outweigh the advantage to the 
petitioner.” 

With this view in its relevancy to the equities in this case I must express my 
emphatic dissent. I am unable to see anything improper in the wife of a peon 
helping to supplement the scanty income of e husband by earning separately 
nor in the peon giving her all the assistance he could without detriment to his 
official duties. It is not disputed that this family with several children to support 
have done this business in these premises for twenty-five years. They are said 
to live in a separate house about three-fourth furlong away. But the small premises 
ïn which this shop was run is next to Pycroft’s Market and so far as I can see, the 
respondent has not been able to suggest any alternative premises for this tenant 
-whom he seeks to evict. Under section 5 (2) of the English Increase of Rent and 
Mortgage Interest (Restrictions) Act of 1919, Where a person has purchased a 
house, a Court may make an order for recovery of possession if he requires it for 
his own occupation or that of some person in his employ if after considering all 
the circumstances of the case, including especially the alternative accommodation 
available to the tenant, the Court considers it reasonable to make such an order. 


The onus of finding alternative accommodation does not wholly rest upon 
the tenant and in such a case it is open to the landlord to indicate alternative accom- 
modation available and suitable for his purposes without severely damnifying any 
‘business he may be running. In the’ India Act there is no reference to ERR 
of alternative accommodation but this is undoubtedly a circumstance to be taken 
into consideration in applying the equitable proviso, which gives a Court a very 
wide discretion to reject an application for eviction, if satisfied that the hardship 
which may be caused to the tenant will outweigh the advantage to the landlord. 
‘In this case I am quite satisfied that the desire of the respondent to get extra accom- 
modation for the expansion of his business is perfectly bona fide. His advocate 
complains that there is only a 64 feet narrow passage available to him for i 
provisions into his shop. But he started his grain business a few years ago under 
these conditions knowing perfectly well that fie petitioner was a long established 
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tenant of the adjacent No. 543 for more than twenty years. This is a case of con- 
flict of equities which a Court bas to resolve in the light of the proviso. As it appears 
to me, the Rent Controller relied on irrelevant considerations in coming to his 
decision, This is a case in which this peon due to retire shortly with his family 
are going to be put to very great hardship indeed if they are to be evicted out of 
their business premises where they ran a shop in betel and curd to eke out their 
small salary. Particularly on the eve of his retirement eviction from these pre- 
mises would be a far greater hardship than if the peon was in service. I have no 
hesitation in holding that the balance of equity contemplated by this proviso is 
clearly on the side of the petitioner and that he cannot be evicted by the respon- 
dent whose application under this proviso must be rejected. The petition is allowed 
but in the circumstances I direct the parties to bear their own costs throughout. 


R.M. —_——_--——. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Justice KrisHNAswAMI NAYUDU. 
N. Venkatavaradan .. Petttioner* 


Ve 
The Sembium Saw Mills, Sembium, Madras .. Respondents. 

Payment of Wages Act (IV of 1936), sectton 17 (1) (b)— Jurisdiction of Commissioner under—If could 
determine whether the termination of a serowe was valid or not and direct payment of wages for period in which 
the employee did not werk. 

A claim by an employee which is in effect a claim for damages for wrongful termination of service 
is not one which a Commissioner under the Payment of Wages Act is competent to enquire into. 
The remedy in such cases is by a suit in a Civil Court and not an application before the Commissioner 
under the Payment of Wages Act. 

The jurisdiction of the authority under the Payment of Wages Act is limited to all claims arising 
out of reduction of wages and delay in payment of wages only and it is competent to the authority 
to construe the terms of the contract of employment, if any, to determine if wages are payable even 
on termination of the employment, to determine the factum of employment and the liability of the 
employer under the contract with regard to wages. The jurisdiction which the Commissioner 
possesses does not, however, extend to determination of the question whether the contract has been 
terminated or is subsisting. The question whether there has been proper termination of the ser- 
vices is a matter outside the scope of the authority appointed under the Act 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the Court of Small Causes, Madras, dated 4th April, 1952 and made 
in Payment of Wages Act Appeal No. 3 of 1951. 


S. Krishnamurthi for Petitioner. 
T. Ramaprasada Rao for Messrs. John and Row for Respondents. 


The Court delivered the following 


JuDGMENT.—This revision is against the order of the Chief Judge, Court of 
Small Causes, Madras, dismissing an appeal by the petitioner under section 17 (1) 
(b) of the Payment of Wages Act (IV of 1936). 

The petitioner was employed as a stenographer with the respondents, the 
Sembium Saw Mills, Ltd., on a salary of Rs. 85 per month and a dearness allow- 
ance of Rs. 35. Early in December, 1950, he applied for leave for a week, which 
‘was sanctioned. But before the expiry of the week he wrote to the respondents 
that he extended his leave by a further period of one week. The respondents 
informed him by their letter, dated 11th December, 1950, that he should join duty 
on or before 13th December, 1950. The petitioner states that he received that 
letter only on 17th December, 1950 and in reply he wrote a letter stating that he 
was extending his leave by another fortnight from the 18th December. On grd 
january, 1951, after the reopening of the Mills in the New Year, the petitioner: 
presengtd himself for work and on that day the respondents paid his salary till the 
sist December, 1950 and intimated him that he was under suspension pending 
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enquiry into his conduct for having continued to absent himself without permission. 
There was an enquiry and he was finally discharged from service by an order, 
dated 13th February, 1951, by which his services were terminated as and from ist 
January, 1951. The petitioner applied to the Commissioner under the Payment 
of Wages Act and claimed a sum of Rs. 160 as salary and dearness allowance for 
January, 1951, Rs. 80 as salary for 13 days in February, 1951, Rs. 63 as salary for 
the-privilege leave period of 11 days and Rs. 960 for damages. He thus inflated 
his claim to a sum of Rs. 1,263. He claimed that the wages were delayed by his 
employers and prayed for an order from the Commissioner for payment of the. 
amount claimed. ‘The claim for salary for January and for the 13 days in Febru 
was dismissed on the ground that the petitioner did not work during that period. 
So also the claim for damages. But as regards the wages for the period of 11 days, 
during which he claimed to be entitled to privilege leave, an order for payment 
of Rs. 36-8-3 was passed. The respondents have agreed to pay this sum. As 
against this order of the Commissioner, the aes appealed and the learned 
Chief Judge of the Court of Small Causes held that the Commissioner was right in 
holding that he had no jurisdiction to entertain the claim for salary and dearness 
allowance for ‘the period for which the petitioner was not admittedly working under 
the respondents, following the decision of the Bombay High Court in The Controller 
of Stores, B.B. & C.I. Railway v. BC. Patil! and dismissed the appeal. Hence this 
revision. 

The right of the petitioner to recover wages arises under section 15 of the 
Payment of Wages Act, and section 15 (1) of the Act provides that the Provincial 
Government may appoint any Commissioner for Workmen’s Compensation as the 
authority to hear and decide for any specified area all claims arising out of deduc- 
tions from the wages, or delay in payment of the wages, of persons employed in 
that area. It is sought to be argued that the failure to pay for ie period. 
from the ist January to the 13th February, 1951, amounts to delaying payment 
of the w and as such it is urged that the Commissioner has jurisdiction to enquire 
into the claim. Reliance is also placed on the definition of wages in the Act. “Wages” 
is defined as meaning “ all remuneration, capable of being expressed in terms of 
money, which would, if the terms of the contract of employment, express or implied, 
were fulfilled, be payable, whether conditionally upon the regular attendance, 
good work or conduct or other behaviour of the person employed, or otherwise, 
to a person employed in respect of his employment or of work done in such employ- 
ment, and includes any bonus or other additional remuneration of the nature 
aforesaid which would be so payable and any sum payable.to such person by reason 
of the termination of his employment. . . . . .” The argurnent is that the 
definition of “ Wages”? would bring within it not only wages earned during the 
period the employee has actually worked, but that even if he had not worked for 
the period and was otherwise entitled to the wages, it would still be wages, which 
the Commissioner would be competent to enquire as to whether it was deducted 
or delayed under section 15. Emphasis is laid on the word “ otherwire ” in the 
definition. But it has to be noted that the payment of the wages, whether condi- 
tional upon the regular attendance or otherwise, must'form part of the terms of the 
contract. It is not suggested that the terms of the employment of the present. 
petitioner were such that irrespective of his irregular attendance, he would be 
entitled to wages for any particular period. Obviously, wages will be paid for 
work done and regular attendance as the definition of the word indicates. It 
cannot be said therefore that the amount of salary and dearness allowance claimed. 
for the period from ist January, 1951 to 13th February, 1951, during which period. 
he did not work, could be considered to be “‘ Wages ” within the definition of the 
term under the Act and as such the Commissioner was not competent to enquire 
into the present claim as it was neither deduction nor delayed payment. The clai 
is in effect damages for wrongful termination of services, and the proper purse, 
if any, for him is to institute a suit for damages and not to claim wages under the 
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Act and the forum is not the Commissioner but a Civil Court. The position is 
made clear by the Bench of the Bombay High Court in the case relied upon by the 

lower Court, where it is held that the jurisdiction of the authority under Payment 
` af Wages Act is limited to all claims arising out of deduction of wages and delay 
in payment of wages only and it is competent to the authority to construe the terms 
of the contract to determine wages payable even on termination of the employment, 
to determine the factum of employment, and the liability of the master under the 
contract with regard to wages. It is clear that “ wages ” is dependent upon the 
terms of the contract and not otherwise, and if the terms of the contract do not 
show that the petitioner is entitled to continue in service irrespective of his not 
attending or working, then it may not be open to him to claim the sum as wages. 
Further, as pointed out in the Bench Judgment, the jurisdiction which the authority 
possesses does not extend to determine the question whether the contract has been 
terminated as alleged by the employer or the contract is still subsisting as alleged 
by the servant. The short question that requires to be considered in the present 
claim is as to whether there has been proper termination of the services according 
to the respondents, or whether the termination is wrongful according to the peti- 
tioner, which is a matter outside the scope of the authority appointed under the 


The Civil Revision Petition is dismissed. No costs. 
R.M. = Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RajAMANNAR, Chief Justice AND Mr. Justice Rayja- 
GOPALA AYYANGAR. 


Valliammal and others .- Appellants* 


v. 
Palani Goundan .. Respondent. 


Civil Procedure Code (V of 1908), section 11—Res judicata—Previous suit by X as presumptive rever- 
sioner for a declaration that the widow was entitled only to a life interest and a conoeyance by her in favour of her 
daughter was not binding on the reversioner—Finding that X was the nearest reversioner—If operates as res 
judicata in subsequent suit by X after the widow's death for possession of the property as nearest reversioner. 

A finding that the plaintiff was the nearest reversioner in an earlier suit filed by the plaintiff 
as presumptive reversioner for a declaration that a conveyance executed by a widow (who suceeded 
to her umarried son’s estate) in favour of her daughter does not operate as res judicaia in a subsequent 
suit by the plaintiff as the nearest reversioner after the widow’s death for possession of the property. 
The daughter though eo nomine impleaded in the first suit will be entitled to the estate to the 
exclusion of the plaintiff in accordance with the provisions of Act IT of 1929. The question, who 
would be entitled to succeed to the estate on the death of the widow, did not arise for decision in 
the earlier suit. . 

Sarangapani Ayyangar v. Narastmhacharyulu, (1951) 2 M.L.J. 464, approved. 

Appeal against the Decree of the Court of the Subordinate Judge of Coimbatore 
in Appeal Suit No. 136 of 1950 (A.S. No. 408 of 1949, District Court, Coimbatore) 

referred against the Decree of the Court of the District Munsif of Erode in Original 

Suit No. 456 of 1948. 

S. T. Srinivasagopalachari and S. V. Venkatasubramaniam for Appellants. 

K. S. Desikan and K. Raman for Respondent. 

The Judgment of the Court was delivered by 

Rajamannar, C.3.—This second appeal involves a question of res judicata. 
It arises out of a suit for possession brought by the respondent claiming to be the 
reversioner to one Subbanna Goundan alias Subbaraya Goundan, who died in 
1916. Subbaraya Goundan left behind him his widow, Pavayi Ammal, a son, 
Nachimuthu, and a daughter, Valliammal, the ist defendant. ‘The and defendant 
is the gn, and the grd efendant, the husband of the 1st defendant. Nachimuthu 
died unmarried on 6th December, 1928, and on his death his mother Pavayi Ammal 
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succeeded to the properties left by Subbanna Goundan. Pavayi died in 1947. 
The suit! was brought in July, 1948. There could be no doubt whatever that in 
accordance with the provisions of Act II of 1929, the 1st defendant would be entitled 
to succeed to the exclusion of the plaintiff. The plaintiff, however, claimed that ` 
he would be entitled to succeed because of the decision in a prior suit, O.S. No. 933 
of 1932, brought by him in the following circumstances : On 22nd September, 1932, 
Pavayi executed a deed, in and by which she purported to convey the suit property 
to her daughter, the 1st defendant in the suit and her son, the 2nd defendant. The 
plaintiff brought a suit for declaration that as Pavayi was entitled only to a widow’s 
estate in the properties under the Hindu Law, the deed, dated 22nd September, 1932, 
would not be binding on Nachimuthu’s reversioners alive at the time of the death 
of Pavayi. Pavayi and her daughter resisted the plaintiff’s suit on two grounds 
viz., (1) that the plaintiff was not the nearest reversioner of the deceased Nachi- 
muthu, and (2) that the settlement deed operated as a surrender by Pavayi to 
defendants 2 and 3. The learned District Munsif who tried the suit held that the 
plaintiff was the nearest reversioner of Nachimuthu, having regard to the decision 
in Gavarammal v. Mamckammal!. He also held that as Pavayi had only a limited 
estate in the properties, she was not competent to convey them to the rst defendant. 
The suit was, therefore, decreed. On appeal, the decision of the District Munsif 
was confirmed by the learned District Judge. He held that on the existing state 
of law, that is, in accordance with the decision in Gavarammal v. Manickammal}, 
the plaintiff was the nearest reversioner, that the settlement deed was beyond the 
competence of Pavayi as limited owner and therefore it would not be valid and 
binding on the reversioner. The. learned Judge observed that though ordinarily 
no Court would give a declaration that a particular person is the nearest rever- 
sioner as it was impossible to predict until the succession opened who would be the 
reversionary heir entitled to succeed, yet in certain circumstances it may be neces- 
sary to give an incidental finding whether the plaintiff in a particular suit was the 
nearest reversioner. 

It is on the decision in the said suit that the plaintiff relies, as supporting his 
plea of res judicota.. His plea was not accepted by the learned District Munsif. 
He found that the cause of action for the earlier suit was different from the cause 
of action for the present suit and the capacity of the plaintiff was also different. 
The question who would be entitled to succeed to the estate of the deceased Nachi- 
muthu on the death of Pavayi did not arise for consideration in the earlier suit. 
Therefore, a mere finding that the plaintiff was the nearest reversioner on the date 
of the prior suit could not preclude the rst defendant from claiming to succeed 
to the properties as the heir to her deceased brother. On appeal, however, the 
learned Subordinate Judge took a different view. He held that in order to decide 
whether the settlement deed was a valid surrendef it was necessary to decide who 
was the nearest reversioner, and therefore the finding on that issue was nec 
for the disposal of that suit and would operate as res judicata in the present suit. 
‘The fact that the prior decision was rendered on an erroneous construction of Act 
II of 1929, according to him, would not prevent the application of the rule of res 
judicata. He, therefore, allowed the appeal and granted a decree for possession 
to the plaintiff. Defendants 1 to 3 are the appellants before us. 


We have no hesitation in holding that the learned District Munsif was right, 
and the learned Subordinate Judge was wrong, on the question of res judicata 
It is true that co nomine the plaintiff in the present suit was the plaintiff in the previous 
suit, and the rst and and defendants in this suit were parties to the prior suit. But 
in law, the plaintiff had brought the previous suit in a capacity different from that 
on the basis of which he has instituted the present suit. In the prior suit, he claimed 
to be the nearest presumptive reversioner to the estate on the death of Pavayi. In 
the present suit, on the death of Pavayi, he claims to be the nearest r ioner 
entitled to succeed. A finding that on the date of the previous suit the plaintiff 
was the nearest presumptive reversioner, even though rendered in the presence of the 
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resent 1st defendant, cannot operate as res judicata in this suit for possession 
et by the plaintiff, after the death of Pavayi Ammal. ‘The issue who is the 
reversioner entitled to succeed on the death of Pavayi falls to be decided in this 
litigation. It is common ground that as the law stands at present the 1st defendant 
would be the person entitled to succeed on the death of Pavayi. 


A case in which the facts were very similar to the facts in the present case came 
up for decision before Viswanatha Sastri, J., in Sarangapant Ayyangar v. Narasimha- 
charyulu1, There, a person who claimed to be the presumptive reversioner of the 
last male owner filed a suit for a declaration that a settlement deed executed by the 
daughter of the last male owner claiming to be entitled to the properties absolutely 
was not binding on him and other reversioners. Both the daughter and the alienee 
were impleaded. ‘The suit was decreed. A subsequent suit for recovery of posses- 
sion of the lands was brought on the death of the daughter. Reliance was placed 
on the decision in the previous suit as constituting res judicata. It was held that 
the earlier decision to the extent it declared that the settlement was not binding 
on the plaintiff and other reversioners was res judicata. But it was not res judicata 
so as to bar the defendant from raising the question whether the plaintiff was the 
next heir entitled to succeed to the estate on the death of the daughter. The learned 
Judge pointed out that the title put forward by the plaintiff was different from or 
independent of the title put forward by him in the earlier suit and therefore the 
bar of res jndicata would not apply. We are in entire agreement with this decision 
of the learned Judge, and in particular with the following observations :— 

“Tt is true that in the prior suit there was an issue as to whether the plaintiff was the nearest 
reversioner entitled to maintain the suit for a declaration of the invalidity of the settlement deed as 
against the reversioners. This issue was found in favour of the plaintiff, negativing the claim of 
a rival reversioner who claimed priority to the plaintff. But the question then was whether the 
plaintiff was the then presumptive reversioner and the question now is whether the plaintiff is now 
the next heir of the last male owner. A decision on the former question cannot conclude the latter. 
ee ee re The title now put forward by the plaintiff is different from and independent of the 
title put forward in the earlier suit, and the bar of res judicata would not apply. The present claim 
of the plaintiff is based on his own individual right as heir which he could not possibly have included 
in the earlier suit filed as a presumptive reverioner. The prior decision cannot, therefore, be relied 
upon as res judicata on the question of the plaintiff’s title to the property as heir-at-law.”’ (page 468). 

It follows from the above view that the plaintiffs suit must be dismissed. The 
second appeal is allowed and the suit is dismissed with costs throughout. 


K.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 
The Public Prosecutor .. Appellant* 
U. Í 
Annamalai Udayan and another .. Respondents. 


Criminal Procedure Gode (V of 1898), section 423 (1) (a2)—Sentence that should be passed by the Appellate 
Court in case order of acquittal is set e ate 4 = 


Under section 423 (1) (a) of the Code of Criminal Procedure, a Court hearing an appeal may 
find the accused guilty and pass sentence according to law. The words ‘ pass sentence according 
to law’ mean any sentence that could be given for the offence. 

Maung E Maung v. The King, A.J.R. 1940 Rang. 118 and Muthia Chetti v. Emperor, (1905) I-L.R. 
29 Mad. 190, referred. 

The r of an appellate Court in hearing appeals against acquittals is not in any way restricted 
or limited to the powers of the trial Court. Though there is no such limitation or restriction, still, 
there is one circumstance which altogether cannot be ignored and which must be considered before 
imposing the sentence. That is, what is it that the accused would have got if he was convicted by 
the lower Court. The sentence passed by the appclate Court in an appeal against acquittal should 
not be more severe than what the accused would have got in the trial Court in case of conviction. 

accused should not be given a sentence greater than the maximum which the Magistrate 
who Wicd him could have awarded on conviction. 





I. (1951) 2 MLL.J. 464. nas Ss 
* Criminal Appeal No. 309 of 1953. : *18th August, 1954. 


214 THE MADRAS LAW JOURNAL REPORTS. [1955 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid Respondents (Accused) by the Stationary Sub-Magistrate 
of Omalur in C.C. No. 525 on his file. 


The Public Prosecutor (V. T. Rangaswami Aiyangar) the Appellant. 4 
S. Mohan Kumaramangalam for Respondents. 


The Court delivered the following 

JupGmMEenT.——This is an appeal preferred by the State against the acquittal 
of the two accused by the learned Stationary Magistrate, Omalur, in C.C. No. 525 
of 1952 on his file. The two accused were tried by the learned Magistrate for an 
offence under section 325, Indian Penal Code. ‘The Police filed a charge-sheet 
against the two accused for the murder of one Velayudam who died as a result of 
injuries he received on 13th December, 1951. The case was taken as a Preliminary 
Register Case. Bur after evidence was let in, the learned Magistrate passed an 
order on goth April, 1952, holding that only a prima facie case against the two 
accused under section 325, Indian Penal Code, was made out and discharged the 
accused of the offence of murder. A charge for an offence under section 325, 
Indian Penal Code, was framed against the accused and they were tried for 
that offence. 


[After reviewing the facts and evidence in the case his Lordship concluded :—] 
I therefore find both the accused guilty under section 325, Indian Penal Code. 


As regards the sentence, the question is what sentence this Court can give in an 
appeal against acquittal Under section 423 (1) (a), Criminal Procedure Code, 
the Court hearing the appeal may find the accused guilty and ‘ pass sentence accord- 
ing to Law’. What is meant by “ passing sentence according to Law’? Does it 
mean any sentence within the sentence prescribed for the offence or is it restricted 
by the power of the trial Court ? In my opinion the words “ pass sentence accord- 
ing to Law” mean any sentence that could be given for the offence. In Mutht 
Chetti v. Emperor! interpreting section 106 (3), Criminal Procedure Code, it has 
been held that power given to an appellate Court to make an order under this 
section (#.¢.) section 106 (3), Criminal Procedure Code, is not an unlimited power 
to make such an order in any circumstances, but is to be taken as giving the appellate 
Court power to do only that which the lower Court could and should have done, 
and therefore that the power of the Court to pass such an order is confined to cases 
where the conviction has been by a Court named in the section and in the circum- 
stances required by the section. In this case, the words “‘sentence according to 
Law ” mentioned in section 423 (1) (a) have not come up for consideration. But 
the scope of section 106 (3) is quite as wide as section 423 (1) (a) and the analogy 
may perhaps hold good. The above observations were approved and followed 
in Maung E Maung v. The King?. ‘The facts in the Rangoon case are these :— 


A first Class Magistrate convicted the accused on two charges of cheating and 
sentenced to two years rigorous imprisonment on the first charge and to one year 
on the second charge, the sentences to run concurrently. In appeal the Sessions 
Judge held that the obtaining of the two sums forms part of the same transaction 
and that a single charge must have been framed. ‘The sentence was therefore 
altered to one of six months rigorous imprisonment and a fine of Rs. 3,000 in 
default three months rigorous imprisnment. In revision the High Court of Rangoon 
reduced the fine to Rs. 1,000, holding that the power given to the appellate Court 
under section 423 is not an unlimited power but is to be taken as giving the appellate 
Court power to do only that which the Lower Court could and should have done. 
This again does not touch the point in question. In the above case section 423 (1) (4), 
Criminal Procedure Code has come in for consideration and not (1) (a). The powers 
of an appellate Court in an appeal against a conviction were considered and they 
are certainly different in their scope from those of an appellate Court i an 
appeal against acquittal. a 
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The case in Ponnuswami Servat v. Emperor! is also a case of an appeal against 
conviction. It is of no assistance to the case under consideration. 


In Emperor v. Abasali® the High Court was dealing with an appeal against 
acquittal, The accused was convicted by the First Class Magistrate and sentenced 
one year imprisonment and a fine, but the Sessions Judge on appeal acquitted 
Fhe High Court in setting aside the acquittal and convicting the accused 
has E as follows : 
“Under the provisions of section 423, Criminal Procedure Code, I am now empowered to pass 
a new sentence within the powers of the Magistrate who tried the case.’ 
The Nagpur case is the only case which touches this point, but there is no dis- 
‘cussion. ‘The full import of the words “ pass sentence according to Law ” has not 
been considered. There is no need to read into the section something which the 
words in their literal meaning do not imply. As I have said already, in my view, 
the power of an appellate Courtin hearing the appeal against acquittals is not in any 
‘way restricted or limited to the powers of the trial Čo Though there is no 
such limitation or restriction, still there is one circumstance which altogether cannot 
be ignored and which must indeed be considered before imposing the sentence and 
that is what is it that the accused would have got if he was convicted by the Magis- 
trate. He would not have got more than six months, the maximum the Second 
Class Magistrate who tried him can give. The fact that he has been acquitted 
should not place him in a more disadvantageous position than if he were convicted. 
The sentence should not therefore be more severe than what he would have got in 
case of conviction. In this view I would refrain from passing any sentence other 
than what the Lower Court is competent to give. I would therefore sentence both 
the accused each to six months rigorous imprisonment for the offence under section 
325 read with section 34, Indian Penal 


R.M. meea Appeal allowed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice, Mr. Jusrick RAJAGOPALAN 
AND Mr. Justice RAJAGOPALA AYYANGAR. 


The Board of Revenue, Chepauk, Madras .. Referring Officer* 
D. 
K. Venkataswami Naidu .. Respondent. 
Stamp Act (H of 1899), Schedule I-A, Article 30 (a) (1)—Lease of properties relating to a touring cinema, 
though capable of being removed but fastened to earth when in use—If liable to stamp duty as a lease of tmmoveabls 
property. 


A lease of properties relating to ù touring cinema (tent and machines) though collapsible and 
capable of being removed, but permanently fastened to the earth when in use is not chargeable to 
stamp duty under Article 30 (a) (1) of Schedule I-A of the Stamp Act as in the nature of things such 
pro es cannot be immoveable property. The poles of the tent and the machinery are imbedded 

earth only temporarily and not permanently. 

A lease of such property is not chargeable to stamp duty under Article 30 (a) (1) of Schedule 
I-A of the Stamp Act. 

Case referred to the High Court by the Board of Revenue, Madras, under 
section 57 of Stamp Act in pursuance of the order of the High Court dated 15th 
September, 1953 and made in W.P. No. 214 of 1952 for its opinion. 


The Government Pleader (C. A. Vaidialingam) on behalf of the Referring 
‘Officer. 


Messrs. C. Ramanujam and V. Ramaswami, for Respondent. 
The Judgment of the Court was delivered by 


yamannar, C.7.—TFhe question referred to us- by the Board of Revenue for 
our Spinion is whether on the facts and in the circumstances of the case, the lease 
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of properties relating to a touring cinema, though collapsible and capable of 
being removed, but permanently fastened io the earth when in use is chargeable 
to stamp duty under Article 30 (a) (1) of Schedule I-A of the Stamp Act 
II of 1899. ' 


The answer to the question depends upon whether the equipment of the touring 
cinema would fall within the category of immoveable property. We have no hesi- 
tation in holding that it does not. In the question referred to us, the properties 
are described as collapsible and capable of being removed. In the very nature 
of things properties of that nature cannot be immovable property. The expression 
“ permanently fastened” occurring in the question is a little misleading. Actually 
some of the machinery or the poles of the tent may be imbedded in the earth, but 
they are imbedded only temporarily and not permanently. If they were perma- 
nently fixed, the equipment would not form part of a touring cinema. 


We have been taken through the material provisions of the lease deed and there 
is nothing therein, which lends support to the view that the lease covers any im- 
moveable property. In our opinion, the lease in question is not chargeable to stamp 
duty under Article 30 (a) (1) of Schedule I-A of the Stamp Act. 


K-S: semena Referrence answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present :—Mr. Justice Mack anb Mr. Justice Krissnaswamr NAYUDU. 


Nariman K. Irani and another .. Petitioners! 
o 


A. Batcha Sahib .. Respondent. 


Court-fees Act (VII of 1870), section 7 (iv) (c) and Proviso—Suit by mortgagor against mortgagee for a 
declaration and injunction that the proposed exercise of the power of private sale under 69 of the Transfer of Property 
Act is not valtd—tIf could bs valued notionally. 


The expression ‘ with reference to any immoveable property’ in the proviso to section 7 (fo) 
of the Court-fees Act means that the dispute should relate to title to immoveable property or to the 

ion thereof in the sense that the relief sought for must be directly connected with or should be 
Feld to affect a plaintiff's rights to possession and ownership of the immoveable property. Unless a 
decision as to the right of either of the parties to title to possession is necessary, for the plaintiff to 
obtain the relief prayed for, the mere circumstance that the suit has some connection with immoveable 
property as in case where a private sale of immoveable property under section 69 of the Transfer 
of Broperey Act 18 sought to be stayed, would not be sufficient to hold that the relief sought for is 
with reference to immoveable property. The relief sought in such cases relate we Gas the exercise 
of the power of sale vested in the morrt under section 69 of the Transfer of Property Act and 
as such exercise, according to the pinti would be illegal, a declaration is necessary and an injunc- 
tion has to be granted restraining the mortgagee from carrying out the illegal act. The decision 
of that dispute, viz., whether the plaintiff’s contention that the „power sought to be illegally exercised 
is correct does not involve an adjudication as regards the parties’ title to the property or their res- 
pective right to possession. e relief is one directed personally against the mortgagee. ‘The plain- 
tiff is entitled to put any notional value in such cases. But the suits in such cases being for a declara- 
tion and oe relief, the notional value put by the plaintiff would be the same for purpose of 
jurisdiction under the Suits Valuation Act. 


Similarly to grant a relief of declaration that any sale of the plaint property without the interven- 
tion of Court would be wrongful, illegal and void as a result of certain statutes giving protection 
to agriculturist debtors and an injunction is sought for on that ground it would not be necessary to 
embark on an inquiry involving ascertainment of the actual amount due under the mortgage and. 
Court-fee need not be paid on the ad valorem basis. 


Petition under sections 115 and 151 of Act V of 1908 praying the High Court 
to revise the order of the II Additional Judge of the City Civil Court at Madras 
dated 6th September, 1954 and made in O.S. No. 980 of 1954. 


R. Gopalaswami Ayyangar, T. T. Srinivasan and A. N. Rangaswamy for Petitioners, 


T. C. A. Anandalwar, K. Krishnaswami Ayyangar and K. Venkateswaran for Res- 
pondent. K 





* Civil’ Revision Petitions Nos. 1663 and 1666 of 1954. ajth January, 1955. 
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The Court delivered the following Judgments : 


Mack, 7.—I have had the advantage of perusing the order of my learned brother 
on this vexed question of Court-fee arising out of section 7, clause (iv) (c) of the 
Court-fees Act which, as it stands, gives a plaintiff a right to value the relief he seeks. 
in any manner he pleases in a suit to obtain a declaratory decree or order where 
consequential relief is prayed for. This right unrestricted in cases coming within 
the scope of section 7, clause (iv) (a),-(b), (d), (e) and (f) is circumscribed by the 
proviso added by section 6 of the Court-fees (Amendment) Act, 1922, that in svits 
coming under section 7, clause (iv) (c) where the relief sought is with reference to 
any immovable property, such valuation shall not be less than half the value of the 
immovable property calculated by section 7 (v). If that proviso is applicable 
to the suits before us filed by a mortgagor and puisne mortgagee for a declaration 
and injunction to restrain the mortgagees exercising their powers of sale under 
section 69 (3) of the Transfer of Property Act, the amount due on the mortgages 
including unscaled interest amounting to about eight lakhs, not only will a very 
substantial ad valorem Court-fee be payable but the suits will be far above the financial 
jurisdiction of the City Civil Court which is limited to Rs. 10,000. 

The petitions raise, as it appears to me, a general and a special point for deter- 
mination: (1) the valuation for Court-fee and jurisdiction, which under section 8 
of the Suits Valuation Act must be the same, on suits such as these by a mortgagor or 
puisne mortgagee to restrain the mortgagees from exercising their powers of sale 
under section 69 and (2) the Court-fee payable on a suit or proceeding by a mort- 
gagor who claiming to be an agriculturist seeks to have the scaled down amount 
declared and to restrain the mortgagee from exercising his powers of sale except to 
the extent of the scaled down amount. 


The short facts relevant to my approach to this fisca] question are these. The 
original mortgagees, Mr. and Mrs. Irani are the holders of several mortgages, 
some of them by assignment, from the mortgagor Batcha Sahib, and, acting under 
section 69 of the Transfer of Property Act notified the hypotheca, which comprises 
cinemas and urban property in Madras, and also extents of wet and arable land 
outside the City of Madras for sale in 1953. The mortgagor, Batcha Sahib, first 
filed a suit, O.S. No. 1490 of 1953, in the City Civil Court for a declaration that the 
attempt to exercise the powe: of sale by the mortgagees was wrongful and illegal 
and for an injunction to restrain the sale notified for 15th October, 1953, or any 
other date. Various grounds were alleged, namely, that the mortgagors would 
be put to great loss, that the mortgagees were actuated by a desire to knock away 
the property for a song, that the statutory requirements of section 69 were not fulfilled 
and so on. This suit was valued at Rs. 15 for declaration and Rs. 15 for an 
injunction in accordance with what is stated to be existing practice in the City 
Civil Court and a very small Gourt-fee paid. It was dismissed as withdrawn in 
terms of a consent memo. filed before Satyanarayana Rao and Rajagopalan, JJ., 
in G.M.A. No. 698 of 1953 which was heard along with a Letters Patent Appeal 
in an interlocutory matter, by which the mortgagor agreed to pay the mortgagees 
Rs. 1,60,000 on or before 15th August, 1954 and the mortgagee agreed to release 
a cinema in Pallavaram and 1.4 acres in a village to enable the mortgagor to make 
the payment, and the power of sale, if no default was made was not to be exercised 
on or before 15th August, 1954. Then, in May, 1954, the mortgagor filed O.S. No. 
980 of 1954 in the City Civil Court claiming to be entitled to relief under section 
13-A of the Agriculturists Relief Act as amended by Act XXIII of 1948. Under 
this amendment and also under Act V of 1954, known as the Moratorium Act, 
he sued for a declaration valued at Rs. 100 that a sale by the mortgagee without 
intervention of Court in any event before 7th February, 1955, the date on which 
the Moratorium Act expired, will be wrongful, illegal and void and also for an 
' Injunctjon which he valued at Rs. 5 to restrain such a sale and paid a Court-fee of 
only Rs, 15-8-0. A second suit, O.S. No. 996 of 1954, for the same reliefs and simi- 
larly valued was filed by a puisne mortgagee. The suits were vigorously registed by 
the mortgagees mainly on the ground that the proviso to section 7 (iv) (c) was 
applicable. | i 
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The learned City Civil Judge following a line of decisions held that this previso 
did not apply to this category of suit. I do not wish to re-traverse the reasons or 
the case-law which my learned brother has given in support of this view except 
to say that I find it extremely difficult in view of the language of the Act, the casp- 
law relied on and the existing practice to take a different view. The main difficulty 
I have felt in deciding this fiscal question is simply that in my view such a suit 
by the mortgagor to restrain a mortgagee from bringing the hypotheca to private 
sale under section 69 of the Transfer of Property Act should lie only in the Court 
which has jurisdiction to try any suits filed on the mortgage itself such as a suit 
for sale or a suit for redemption. It is not disputed that such a suit would not lie 
in the City Civil Court within the limits of its present financial jurisdiction. If, 
however, the proviso to section 7 (iv) (c) is held not to apply to a suit of this kind, 
I am unable to think of any legal reason to justify a finding that these suits do not 
lie in the City Civil Court, but can only be filed for these declarations and conse- 
quential reliefs on the Original Side of the High Court. I should have thought 
that in a case of this kind the parties would ordinarily institute such declaraicry 
and injunction suitsin the Court which has jurisdiction to give relief on the mortgage 
itself. Had the suits been filed in the Original Side of the High Court and had 
under section 7 (iv) (c) the suit been valued with the minimum Court-fee payable 
in that higher forum, I should have felt no difficulty at all in this matter. This, 
however, is a question which has to be considered separately and I am constrained 
to agree with my learned brother that as a general principle the proviso to section 7 
(iv) (c) will not govern this category of cases. 

Unfortunately in suits filed under section 7 (iv) (a) to (f) a plaintiff is entitled 
to give a notional value to the relief he claims in the plaint, in other words, to 
value it as he pleases and therefore he is given a statutory right in fact to choose 
his own forum. He can go to a Munsif’s Court for relief valuing his prayers for 
declaration and injunction in important and complicated matters where valuable 
rights are put in jeopardy and from this low forum indulge in a cycle of most 
expensive litigation on the Court-fee of a few rupees. A great deal of speculative 
litigation which takes a very great deal of Court time falls within these categories 
of suits which the plaintiffs have the privilege of valuing at will and a choice of forum. 
Court-fees have gone higher and higher on plaints seeking relief in money, damages 
or recovery of possession of property in a straightforward manner. But this privilege 
which plaintiffs have in suits under section 7 (iv) is one which has been abused 
in an increasing manner, and by way of reaction to the comparatively’ 
exorbitant Court-fee charged in suits avenues are being constantly exploited to 
evade it by couching reliefs in declaratory form to enable them to be valued at 
will under section 7 (io). The question of Court-fee in suits under section 7 (iv) 
has steadily degenerated into a battle of wits between Courts and litigants with 
a resulting and continuing headache to Courts and their administrations. The 
Court-fees Act and the case-law under it has become a compendium of really 
anomalous absurdity to which with respect I feel we are making a further addition and 
which can in my view be only relieved by a radical change in the whole system of 
Court-fees the existing Act violating all accepted canons of Court taxation and open- 
ing up avenues for Court-fee evasion and exploitation which have really gone beyond 
control. It is with the greatest reluctance that in these matters I have no option, 
with the Court-Fees Act as it stands, but to agree with my learned brother that plain- 
tiffs are entitled to value these suits as they please, and also to institute them in the 
lowest forum of their choice on this prima facie miserably inadequate Court-fee 
in relation to the mortgage amount and the property involved. 


Coming to the special point these petitions raise, Mr. Anandalwar, for the 
the mortgagor, complained that the simple and easy remedy afforded by section 
19-A of the Madras Agriculturists Relief Act of having the scaled down amount 
under section 13-A determined by the Court having jurisdiction on a simple’ twelve- 
anna application was not open to-him, and gives this as the reason why he had 
recourse to this suit for an injynction. The mortgagor was admittedly not an agri- 
culturist as defined by section 3 (2) of Madras Act IV of 1938, but section 13-A 


gives relief to persons who would be agriculturists but for the operation of ‘pfoviso 
(b) or (c) to that section, in other words including within the definition of an 
agriculturist those who pay profession and property tax but excluding those who 
pay income-tax. The mortgagor’s case is that he has not paid income-tax for 
several years prior to suit. In Venkataaarayana Rao v. Champalal1, Rajamannar, C.J. 
and Venkataraina Ayyar, J., confirming a judgment of Rajagopalan, J., held that an 
application under section 19-A for a delcaration of the scaled down amount of a 
debt was not open to a person claiming to be entitled to relief under section 13-A 
and that the remedy of such a person was by way of a suit or in a suit filed against 
him.: I am in complete agreement with my learned brother that the City Civil 
Court has no jurisdiction at all to scale down these mortgage debts, the only Court 
having jurisdiction to do so being the High Court on its Original Side. We observe 
that there is an issue as regards the quantum of scaling down which the City Civil 
‘Court has no jurisdiction to determine. 

The scope of these two suits filed in the City Civil Court on arbitrary valuations 
of the plaintiffs is very limited and only concerns an injunction against the mortgagees 
restraining their exercise of powers of sale under section 69 pending a determination 
of the question as to whether the mortgagor is entitled to relief under section cede 
and if so what the scaled down amountis. This is most important as it is obvious that 
-the mortgagee cannot bring the property to sale except for the scaled down amount 
under section 13-A. Mr. Anandalwar for the mortgagor complains that in order 
to avoid a suit for redemption of the mortgage on the Original Side of the High 
‘Court on which a very heavy ad valorem Court-fee would be payable, he even attemp- 
ted to file some form of petition under section 69-A of the Transfer of Property 

_Act with a prayer for a determination of the scaled down amount but that this 
was returned with objections. He informs me to-day that it had since been admitted. 
I make no comment on this new remedy sought which I have not examined. It is 
ordinarily outside the province of a Judge to suggest remedies, but both the mortga- 
gor and the mortgagees by their contentions in thése suits filed have got themselves 
as it appears to me into unnecessary fiscal difficulties as regards jurisdiction and 
‘Court-fees. On the one hand the mortgagee cannot bring the property to sale 
except for the scaled down amount if the mortgagor is eligible for relief under 
section 13-A. On the other hand the mortgagor has no right to a permanent in- 

junction restraining the mortgagee from exercising his powers of sale indefinitely. 
In order to break this deadlock it was I think open to the mortgagor to have filed 

a regular suit for a determination by way of a declaration of the scaled down amount 
and for an injunction restraining the mortgagee from exercising his powers of sale 
under‘section 69 except for the amount so scaled down but in the proper forum. 
Such a sujt for a declaration and injunction can in my view be valued under sec- 
tion 7 (iv) (c) but the minimum Court-fee payable on the Original Side of the High 

‘Court would have to be paid. The mortgagor will then be in a forum 
which has full jurisdiction to determine the vital scaling down issue. I do 
not think that the apprehensions that such a suit would be regarded as one 
for redemption are well-founded though such an objection may be raised. In 
such a suit if the mortgagor concedes the right of the mortgagee to bring the 

“hypotheca to sale for the sacled down amount under sction 6g of the Transfer of Pro- 

perty Act the only issue that could arise for determination would be whether the 
mortgagor was entitled to relief under section 13-A and if so, to what extent. 


I have gone out of my way perhaps in indicating to the mortgagor who has 
landed himselfin a fiscal difficulty the correct remedy by way of suit which he should 
have pursued. I consider, however, thatin determining a vexed question of this 
“kind a Judge should do his best to indicate the correct avenue of relief resulting 
from defective legislation. It may be that the Legislature may in view of the 
decision in Venkatanarayana Rao v. Champalal!, introduce a further amendment to 
give persons claiming relief under section 13-A the simple and cheap remedy accorded 
‘by the Act to other agriculturists. As matters stand, in view of this decision, 
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a mortgagor claiming relief under section 13-A need not file a suit for redemption. 

but can obtain much cheaper relief through the avenue I.have suggested. The 

petitions are dismissed but without costs. 


Krishnaswami Nayudu, 7.—These revision petitions raise the question of Cout- 
fee and jurisdiction in regard to O.S. Nos. 980 and 996 of 1954 on the file of the 
City Civil Court, Madras. They are suits instituted by the mortgagor and puisne 
mortgagee of a number of valuable properties in the City and mofussil for a decla- 
ration that the sale proposed to be held by the defendants-mortgagees in pursuance 
of the power of sale vested in them under section 69 of the Transfer of Property. 
Act without the intervention of Court would be wrongful, illegal and void and for 
an injunction restraining the mortgegees from exercising the right of sale without 
the intervention of Court, The plaintiffs have put up their own valuation for decla- 
ration and injunction, declaration being valued at Rs. 100 and injunction at Rs. 
5 and paid a Court-fee of Rs. 15 and annas 8 respectively. The mortgagees 
contended that the suits have not been properly valued for purposes- of Court-fee 
and jurisdiction and the proviso to section 7, clause (ia) (c) of the Court-fees Act 
would be applicable to the case and the suits must be valued at half the value of the 
immoveable properties mortgaged and not on the basis of noticnal valuation put 
up by the plaintiffs. One of the issues raised in the case was whether the suits were 
properly valued for purposes of Court-fee and jurisdiction, and, if not, whether the 
suits were within the limit of the pecuniary jurisdiction of the City Civil Court 
and whether the Court had jurisdiction to entertain the suits. ‘This issue was taken. 
up and argued as preliminary issue and the learned City Civil Judge found that the 
suits have been properly valued and the proviso to section 7, clause (iv) (c), has no 
application to the present cases. 


The main contention of the plaintiffs in respect of their claim for declaration 
and injunction regarding the proposed sale of the propeties was that the mortgagor 
and the puisne mortgagee are agYiculturists both within the meaning of the Madras. 
Agriculturists Relief Act (IV of 1938) and the Moratoriam Act (V SE 165A). that the- 
mortgagees are purporting to bring the properties to sale for recovery of a large 
sum cf Rs. 8 lakhs and odd, that, on a scaling down of the mortgage debt, the 
amount that would be found due would be less than Rs. 4,03,000 and some of 
the mortgages will be wiped out and discharged and that the mortgagees have 
therefore no right to sell the properties on the basis of the claim regarding the amount 
due on the mortgages and that, if the properties are sold on the foot of the mortgagees” 
present extravagant claims, they would be acting in a fraudulent and improper 
manner and any such sale in pursuance of the power of sale would thereby be wholly 
void. They therefore prayed for a permanent injunction restraining the mortgagees- 
from selling the properties without the intervention of the Court. In any event, 
they claimed that they are entitled to a permanent injunction till 6th February, 
1955, the period of the moratoriam specified under Act V of 1954. 


The short question therefore is whether the suits being for declaration ard for 
injunction, which is a consequential relief, could be valued on the notional value 
put up by the plaintiffs, or whether the proviso to section 7, clause (iz) 3 is appli- 
cable, which would then necessitate the valuation both for purpose of Court-fee 
and jurisdiction at half the value of the immovable properties, which will far exceed. 
the pecuniary jurisdiction of the City Civil Court and the suits therefore could 
not be considered to have been instituted in a Court of competent jurisdiction. 
The decision of this question turns upon the meaning to be given to the expression: 
“with reference to any immovable property” in the proviso. Section 7 of the Court- 
fees Act provides that “the amount of fee payable under the Act in the suits next 
hereinafter mentioned shall be computed as follows”; and clause (iv) (c) relates: 
to a suit “to obtain a declaratory decree or order, where consequential relief is 
prayed” and the computation of the fee shall be according to the amount at which 
the relief sought is valued in the plaint or memorandum of appeal. The plaintiff 
therefort in a suit to obtain a declaratory decree or order, where consequential 
relief is prayed, is entitled to give a notional valuation on both the relief as to dec- 
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aration and the consequential one and decide on the basis of such valuatión the 
forum for the suit. ‘The proviso to the section is in the following terms : 


e “ Provided that in suits coming under sub-clause (c) in cases where the relief sought is with 
reference to any immovable property, such valuation shall not be less than half the value of the im- 
movable property calculated in the manner provided for by paragraph (v) of this section”. 


‘The contention of the petitioners-mortgagees is that these are suits where the relief 
sought for is with reference to immovable properties. Prima facie this contention 
appears to be correct, as it cannot be denied that the suit has reference to immovable 
properties, which have been mortgaged and the relief asked for is that those immova- 
ble properties should not be sold without the intervention of Court. ‘The meaning 
that should be given to the expression “with reference to any immovable property” 
has been the subject of consideration in a number of decisions of this Court, which 
were all referred to by the learned City Civil Judge in his judgment, to one of which, 
one of us, i.e., myself was a party. The view taken by this Court as regards the 
interpretation of that expression has been that the disputes should relate to title 
to immovable property or to the possession thereof in the sense that the relief 
sought for must be directly connected with or should be held to affect the plaintiffs’ 
rights to possession and ownership of immovable properties. Unless a decision 
as to the right of either parties to title or possession is necessary for the plaintiff 
to obtain the relief prayed for, the mere circumstance that the suit has some connec- 
tion with immovable property, as in the present case, where the sales of immovable 
properties aie seugh: to be stayed, would not he sufficient to hold that the rehef 
sought for is with reference to immovable property. 


One of the earliest decisions, which has a bearing or the present question is that 
of Varadachariar, J., in Gurunatha v. Secretary of State for Indiat, where a mittadar 
sued for a declaration that in respect of certain lands in his mitta he was entitled to 
take water from a river free of irrigation cess and sought to recover a sum of 
money illegally levied froin the Secretary of State for India in Council, who was 
the defendant in the suit. The learned Judge, with reference to a contention that 
the suit should have been valued under the proviso to section 7, clause (io) (e), 
observed that the prima facie interpretation of the expression “‘that the relief sought is 
with reference to any immovable property” is that the dispute should in some sense 
relate to the title to immovable property, following the opinion taken by Jackson, J. ; 
in In re Venkatakrishna Pathar?, and agreeing with the view of Jackson, J., as to the 
difficulties and anomalies to which any other construction will lead. In In re 
Venkatakrishna Pathar®, the suit was with reference to the right of easement, and 
jackson, J., observed that inasmuch as the relief sought is the declaration of the 
right of easement, the relief may be said to be with reference to immovable property, 
but the proviso should be read with the clause so as to make ‘with reference to’ 
mean ‘involving the possession of land, houses or gardens’, and then the proviso 
would not be applicable to easements at all. As regards easements, in the Madras 
amendment of the Court-fees Act, V of 1922, a separate sub-clause, sub-clause (e), 
has been provided. Varadachariar, J., Kaher observed in Gurunatha v. Secretary 
of State for Indta+, as follows at p. 965: 

“ In the present case, there is no dispute about the plaintiff's title to his mitta ; nor is he seeking 
a declaration even in respect of a right of easement in the strict sense. He is merely asking for an 


immunity from assessment. It seems to me to be putting a very unnatural interpretation on the 
words of the proviso to say that in the present suit relief is sought with reference to immovable pro- 


perty ”. 

Similar is the view taken in K. f. V. Naidu, In re?, Pappukannu Anni v. Thoppayya 
Mudaliar*, Venkateswara Rao v. The Municipal Council, Masulipatnam®, and Thrignana 
Sambanda Pandara Sannadhigal v. The State of Madras®, 
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In Marimuthu Nadar v. Tuticorin Municipality1, I had occasion to deal with. 
the question arising out of the interpretation of the expression “with reference to 
immovable property” and, after reviewing the relevant decisions on the question, 
I observed that though the reliefs asked for may be in some way connected with 
immovable property, no question of title to or right to possession of the immovable 
property arises in the sense that such a right or title has been denied by the defen- 
dants and that the declaration and injunction had become necessitated thereby. 
That was a case in which the plaintiffs asked for a declaration that a certain scheme 
framed by the Municipality under the Town Planning Act was illegal and. 
ultra vires and for an injunction restraining the Municipality from enforcing all or 
any of the provisions of the scheme against the plaintiff. I observed in that case 
that both the substance of the plaint and the reliefs asked for related only to the 
proposed scheme and were not directed against any immovable properties and that 
the scope of the suit was confined to the defendants’ rights to exercise the powers 
under the Madras Town Planning Act. 


The reliefs sought in the present cases relate to the exercise of the power of sale 
vested in the mortgagees under section 69 of the Transfer of Property Act, as such 
exercise, according to the plaintiffs, would be illegal and therefore a declaration 
is necessary that any sale held in pursuance-of such an illegal exercise of the power 
would be invalid and void and an injunction has to be granted restraining the 
mortgagees from carrying out the illegal act. From the mere fact that the reliefs 
asked for have some connection with immovable properties, it should not be under- 
stood that the relief asked for has reference to immovable properties. The relief 
must not only have reference or relation to immovable property, but must directly 
pertain to immovable property in the sense of asking for a declaration of title 
to or possession of the property or injunction restraining the defendants from ques- 
tioning the title or interfering with possession or similar reliefs the granting of which 
would result in establishing some right to or in immovable property either arising out 
of title or possession. The point in dispute is as to the exercise of the power by 
the defendants and a decision of that dispute, viz., whether the plaintiffs’ contention 
that the power sought to be illegally exercised is correct, on which decision would 
depend the granting or othersise of the relief prayed for. No decision or adjudica- 
tion is required in this case as to the parties’ title to the properties or their respective 
rights to possession, The relief is purely one directed personally against the mortga- 
gees from doing an act which they have been authorised to do under the ccntract of 
mortgage by reason of a power vested in them under section 69 of the Transfer 
of Property Act. The position of a mortgagee exercising the power of sale is that 
of an agent, the principal being the mortgagor, under whose authority he purports 
to sell the property. Virtually therefore the suit is by the principal against the 
agent and the Court’s assistance is sought for to restrain the agent from acting beyond 
the authority conferred on him and contrary to the provision of law under which 
such authority has been conferred and which is sought to be exercised. In any 
view, I am unable to discover in this suit any question arising for decision and 
having any direct relation to the mortgaged properties. The matter in dispute 
or the subject-matter of the suit is the exercise of the power under section 69 and 
not the properties mortgaged. Nor could it be suggested that the injuncticn is 
to deprive the mortgagees of the power of sale. But it is only to defer it for a limited 
period until such time as the amount that really becomes payable under the mortga- 
ges is ascertained by the application of the provisions of the Agriculturists’ Relief 
Act, 


Mr. Gopalaswami Ayyangar sought to distinguish the cases cited on the res- 
pective facts of the cases, but we have no doubt that the principles adopted in these 
cases have direct application to the present cases. Learned counsel further 
sought to argue that by asking the Court to interfere with the power of sale by issue 
of an injunction, the real relief prayed for is as regards the right of the mortgagees 
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to convey title to a third party, who might become the purchaser, and as such 
ones of title to property directly arises. I am unable to understand how, before 

e exercise of the power of sale, any question of title to immovable property could 
arise. No dispute arises as to whether the mortgagee by exercise of the power 
could convey valid title to the purchaser. As already observed, the fact that the 
reliefs may have some bearing or indirect or remote relation would not be sufficient 
to hold that the suits affect any question of title or involve the decision as to title 
or possession of immovable property. 


It is further pointed out that, on the allegations in the plaint, it will be necessary 
for the City Civil Court to scale down the mortgage debts and ascertain the amounts 
due under the Agriculturists’ Relief Act (IV of 1938) and therefore the suits are in 
substance for scaling down the mortgage debts, which, considering the largeness 
of the amount, would be beyond the pecuniary jurisdiction of the City Civil Court. 
It is needless to state that the suits being for declaraticn and consequential relief, 
the notional value put upon them by the plaintiffs would also be the value for purposes. 
of jurisdiction under the Suits Valuation Act (VII of 1887). It is therefore 
urged that the plaints are in substance for scaling down the mortgage debt and the 
proper forum would be the High Court on its Original Side. The question as to 
whether the scaling down of a mortgage debt, where the debtor becomes entitled 
to the benefit of scaling down by being an agriculturist under the amended provi- 
sions of section 13-A of the Agriculturists’ Relief Act, could be by way of an appli- 
cation under section 19-A of the Act or a suit is concluded by the decision of the Bench 
of this Court in Venkatanarayana Rao v. Champalal', the view being that no such relief 
could be granted in a proceeding under section 19-A. It is therefore suggested that 
the proper course would be by a suit, which, considering the pecuniary interests 
involved, would undoubtedly be beyond the jurisdiction of the City Civil Court, 
whatever may be the form of the proceeding. Our attention is drawn to the issues. 
raised in the suits, especially to issue 7 in O.S. No. 996 of 1954, viz.: 


“ Are the mortgage debts mentioned in the plaint, or any of them, liable to be scaled down under 
Act (IV of 1938), and, if so, what is the amount due thereon ”, 


It is therefore urged that the suits are virtually for scaling down of the mortgage 
debts, which are obviously beyond the competence of the City Civil Court. It is 
really unnecessary to make any observations as regards the scope of the suits, as 
it is not the contention of the mortgagees that the suits have to be valued as proceed- 
ings for scaling down, the only plea of the mortgagees being that the proviso to section 
7, clause (iv) (c) is applicable and that the Court-fee has to be paid on half the value 
of immovable property. But stnce the question has been raised, we consider it 
desirable to examine the scope of the suits whether it would be really necessary 
for the City Civil Court to find out the exact amount due under the mortgages 
by the application of Agriculturists’ Relief Act. In our view, to grant the reliefs 
prayed for, namely, the declaration that any sale of the plaint schedule properties 
without the intervention of Court would be wrongful, illegal and void and the perma- 
nent injunction restraining them from selling the properties, it would not be necessary 
to embark on an enquiry involving ascertainment of the actual amount due under 
the mortgages. The plaintiff's right to have an injunction would depend upon the 
decision as to whether they are agriculturists entitled to relief under Act IV of 1938, 
and if so the irresistible conclusion should be that they would not be liable to pay 
the sum of 8 lakhs and odd for which the mortgagees purport to bring the properties 
to sale. That would be sufficient in our view to grant the reliefs prayed for and 
there will be no need to ascertain the amount, which, however, could only be effec- 
tively dealt with in proper proceedings ‘instituted in a Court of competent jurisdic- 
tion. This question, however, does not arise for decision in these appeals as the 
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objection to Court-fee and jurisdiction is based on different grounds, which we 
have already dealt with. 


In the result, the Civil Revision Petitions are dismissed. No order as to costs. 
R.M. on Petitions dismissed. 
IN THE HIGH COURT OF JOUDICATURE AT MADRAS. 
PRESENT : Mr. Justice Govinpa MENON. 


Chovvakkaran Pazhukkath Assankeyi .. Appellanti" 
U. 

‘Punathil Velayuthan Cheria Ummer and others .. Respondents. 

Co-sharers—Suit for share of income of the property—Starting point of limitation—Limitation Act (LX of 
1908), Articls 120—Afplicability. 

A co-sharer’s suit for his share of the joint property is governed by Article 120, Limitation Act and 
the cause of action in such cases arises when there is a denial of the co-sharer’s right or hostile assertion 
ris made ; the reason being that possession of one co-sharer is never considered adverse until there 
{is an ouster by the other. But that principle cannot be extended to mcome of the property. Because 
„åt ig not certainly the duty of a co-sharer to collect the income and pay their shares to the other co- 
sharers even if there no demand. The mere fact that there is no ouster or assertion of hostile 
title would not entitle a co-sharer who has not received the income to claim it for any period more 
than six years. The cause of action in such case must be deemed to arise when the income accrues 
and not when there 1s a denial of the co-sharer’s right. Hence mesne profits in such cases cannot 
.be claimed for more than six years prior to the date of the suit. 


` Visalakshi Amma v. Madhava Menon, (1942) 1 M.L.J. 408, doubted. 


Appeal against the decree of the Court of the Subordinate Judge, Tellicherry, 
"in Appeal Suit No. 127 of 1948 preferred against the decree of the Court of the 
‘Additional District Munsif of Tellicherry in Original Suit No. 519 of 1946. 


D. A. Krishna Variar for Appellant. 


K. Kuttikrishna Menon, V. Balakrishna Eradi and K. P. Ramakrishna Aiyar for 
-Respondents. 


The Court delivered the following 


Jopement.—The suit out of which this Second Appeal arises was fer partition 
and recovery of possession of a half share in the property, the acquisition of which 
-was admittedly under Exhibit A-1, dated 6th January, 1896, in the name of the first 
defendant and his two younger brothers, Kunhi Hasan Kutti and Hasan Kutti of 
-~whom the last two are dead. The second defendant is the son of Kunhi Hasan 
Kutti. Hasan Kutti died long ago and his widow and children do not come on the 
scene at all. The plaintiff is an assignee of the rights from the second defendant 
and on the footing that under Exhibit A-1 the three brothers acquired the property 
„as tenants in common and when Hasan died and nobody claimed his share the 
„surviving brothers alone were entitled to the property, the plaintiff being entitled 
to the half share of the second defendant claims his assignors’ rights. ‘The third 
„defendant is a mortgagee from the first defendant on the basis that on the death 
of his brothers the first defendant became solely entitled to the property in question 
and as such could deal with it as his own property. The fourth defendant is the 
purchaser of the equity of redemption of the first defendant. In the trial Court the 
defence was set up that there was an oral partition between the first defendant 
and his brother, Kunhi Hasan and as such the present suit for partition is not main- 
tainable. It was also alleged that the acquisition under Exhibit A-1 was Putravaka- 
:sam property in which case Kunhi Hasan and his personal heirs had no right to it 
at all. There were pleas regaiding limitation as also in regard to the liability 
to pay mesne profits. 


Both the lower Courts have decreed the suit on the focting that the plaintiff 
ms entitled to a half share in the suit property. On the question of mesne profits 
the lower appellate Court has held that the cause of action arises only when the right 
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of the plaintiff is denied or from the time when there was ouster. Such being the 
case the plaintiff was given a decree for mesne profits as claimed in the plaint for 
ten years prior to the date of the suit, the amount to be decided at the time of the 
figal decree proceedings. The third defendant is the appellant. 

The main contentions raised in this Court are the same as were urged in the. 
lower. appellate Court. In the lower appellate Court it was not seriously contended. 
that the property belonged to any Putravakasam tavazhi and therefore it is point- 
less to agitate the question afresh in this second appeal. Even otherwise neither 
the first defendant nor the third defendant has put forward the Putravakasam 
nature in their written statements though there was an issue raised about it. In 
paragraph 3 of the first defendant’s written statement he admits that the plaint 
schedule property belonged jointly to himself and his brothers, Kunhi Hasan Kutti 
and Hasan Kutti. To the same effect is the averment contained in paragraph 5 of 
the written statement of the third defendant. Since the matter has not been seriously 
contended in the lower appellate Court, I shall not be justified in acceding to the 
contention of Mr. Krisbna Variar that on a construction of Exhibit A-1 it should 
be deemed that the acquisition was made for and on behalf of the Putravakasam 
tavazhi. Exhibits A-5 to 12 do not show that the first defendant purported to act 
as the karnavan of the tavazhi. What is urged on behalf of the respondent is that 
at the time of the acquisition which admittedly was with the funds of the father of the 
three brothers there was their mother alive as also their sister and since the acquirer 
excluded the mother and the sister from the document it should be deemed that he 
intended the th®ee named individuals alone to be the sole beneficiaries. To this, 
the appellant counters by stating that there is no clear evidence regarding the exis- 
tence of the sister and the exclusion of the mother would not show that the inten- 
tion of the father was not to benefit the tavazhi as such. Learned counsel relied 
upon the full bench decision in Chakra Kannan v. Kunht Pokker1, which supports 
the point of view urged by him. Mr. Krishna Variar contends that the absence 
of any serious contention regarding the Putravakasam nature of the property was 
due to the fact that in Thatha Amma v. Thankappa® it has been held that if the gift 
is in favour of some of the children by the father without the others being named 
go nomine then it must be deemed that it is not for the tavazhi but only for the indi- 
viduals concerned departing to a certain extent from the decision in Chakra Kannan 
v. Kunhi Pokker?. I do not think that the learned judges in Thatha Amma v. Than- 
kappa? could have in any way whittled down the Full Bench decision in Chakra 
Kannan v. Kunhi Pokker1. But whatever that might be, in view of the pleadings 
in the case it is too late in the day to contend that the property is Putravakasam 
property. 

The second question is as regards mesne profits. It is clear from Exhibit B-1 
that the second defendant’s father died on 28th October, 1933 and the mortgage 
in favour of the third defendant by the first defendant, Exhibit B-2 was on 13th 
‘October, 1934. ‘The suit itself was filed on gth October, 1946. Though it cannot 
be stated that from that date onwards there has been any denial of the right of the 
second defendant or that he had been ousted from enjoyment of the property 
it is urged on behalf of the appellant that at least from the date when the first defen- 
dant purported to mortgage the property as his own it should be deemed that the 
rights of the second defendant have been denied. But Mr. Kutti Krishna Menon 
for the respondent relying on the decision in Vaiyapuri v. Subramania® contends that 
the mortgage by a co-owner on the assertion that the property belongs to him abso- 
‘lutely cannot be taken as an indication of ouster of the other co-owner or denial 
of his title. I do not think that that proposition need be disputed. In the present 
gase it is not the case of the second defendant that he was not aware of the transac- 
tion evidenced by Exhibit B-2 but what he says is that during his father’s lifetime 
his share of the income was being received and after his death the second defendant’s 
brothers were taking the income from the first defendant till their death. This 
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case has not been substantiated or found to be justified by the lower appellate 
Court. Such being the case we have to take it that the second defendant and his 
brothers were aware from the date of Exhibit B-2 that their claim to the property has 
not been accepted by the first defendant. Though there has been no specific ew- 
dence of any denial after the death of the second defendant’s father till the date 
of Exhibit B-2, it seems to me that at least from that date onwards the title of the 
second defendant and his brothers has been disputed by the first defendant. In 
that case the hostile assertion having taken place, under Article 120 of the Limi- 
tation Act the cause of action commences from that date. Reliance is placed on 
the decision of Somayya, J., in Visalakshi Amma v. Madhava Menon}, where the lear- 
ned judge held that a co-sharer’s suit for his share of the income of property 1s 
governed by Article 120 of the Limitation Act and the starting point is when the 
right to sue accrues. It was further held that it may be that he may be entitled 
to an account of the share of the income for more than six years prior to the date 
of suit as it cannot be said that in the absence of ouster or assertion of hostile title 
to the knowledge of the plaintiff his right to a share in the income should be confined 
only to a period of six years prior to the date of suit. It is mot necessary for me 
to express any opinion whether I agree with the reasoning of the learned Judge 
though the effect of that decision may be that if one co-sharer does not care to enjoy 
the income but allows the other to appropriate the whole of it to himself even for a 
period of more than 12 years, still the co-sharer who has not enjoyed his share of 
income will be entitled to an account for an indefinite period. I do not think that 
such a consequence had been envisaged. It is certainly not the dufy of a co-sharer 
to collect the income and pay their shares to the other co-sharers even if there is 
no demand. The mere fact that there is no ouster or assetion of hostile title would 
not entitle a co-sharer who has not received the income to claim it for any period 
more than 6 years. ‘The cause of action in such a case must be deemed to arise 
when the income accrues and not when there is a denial of the co-sharer’s right. 
The rights and obligations inter se between the co-sharers are subject to well defined 
principles. The Privy Council in Corea v. Appuhamy? has laid down that possession 
of one co-sharer is never considered adverse until there is an ouster by the other. 
But that principle cannot be extended so far as to say that it is the duty of the co- 
sharer in possession to collect the income and pay their shares to the other co-sharers. 
No such sense of obligation is cast on a co-sharer. If the broad proposition of 
law enunciated by Somayya, J is pushed to its logical conclusion then it will þe 
open to one co-sharer to lie low without taking any interest in the management 
of the property leaving the other co-sharer to be in possession sometimes against his 
desire and thereafter claim a share of mesne profits for an indefinite period. It 
seems to me, therefore, that apart from the question of ouster the cause of action for 
claiming a share in the mesne profits arises as and when the profits are received. 
Viewed in this light the cause of action for the plaintiff for realising each year’s 
mesne profits would arise on the date of such collection, Under these circumstances, 
the plaintiff will not be entitled to mesne profits for more than six years prior to the 
date of the suit. The decree of the lower appellate Court is modified to that extent. 
In other respects the second appeal is dismissed. In the circumstances of the case 
the parties will bear their costs in this Court. No leave. 


R.M. Decree modified- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MR. Justice GOVINDA MENON. 


Seshan Pattar .. Appellant* 
v. 
Asambi Umma and others .. Respondents. 
~ Malabar Co ion for Tenants Improvements Act (I of 1g00), sections (1)—Applicability to 


non-residential buildings. 
If a vacant land is let either on serumpatiam or kanam right or any other term, any tenant who 
uts up either a residential building or any other building, is entitled to the value of the improvements. 
t cannot be said that building leases mean leases for building only of dwelling houses. 


Abdul Kader Rowther v. Velu Nayar, (1946) 1 M.L.J. 229, not followed. 

Avaru v. Asi Bai, (1931) 61 M.L.J. : LLR. 55 Mad. 151 and Paredath Chori George v. 
Thithi Umma, (1930) 60 M.L.J. 214, felted on. 

Appeal against the decree of the Court of the Subordinate Judge of South 
Malabar at Palghat in A.S. No. 141 of 1947 preferred against the decree of the Court 
of the District Munsif of Alathur in O.S. No. 305 of 1945. 


N. Sundaram Aiyar for Appellant. 
V. Balakrishna Eradi for Respondents. 


The Court delivered the following 


UDGMENT.—The lower appellate Court has found that the sub-lease in respect 
of the B Schedule, vacant site, was for the purpose of putting up a residential house 
thereon. It has also found that the B Schedule vacant site was leased to the defen- 
dant’s predecessor, Paraman Ezhutassan by Viswanatha Pattar for the purpose 
of building a residential house thereon and that the defendant who is at present 
residing in the building put up in the B Schedule property is entitled to the value 
of the improvements. It is a question of fact as to whether the lease was intended 
for putting up a building and I cannot interfere with the finding. If that is so, 
the only question is whether the provisions of the Malabar Compensation for Tenants 
Improvements Act will be attracted. 


In Avaru v, Ast Bait, a Bench of this Court consisting of Wallace and Madhavan 
Nair, JJ., after considering the entire previous case law, came to the conclusion 
that the Act applies not only to agricultural leases but to building leases as well, 
that is, leases of vacant lands for building purposes. This judgment was followed 
by another Bench in Paredath Chori George v. Thithi Umma*. It has to be mentioned 
in this connection that the site on which the building was put up in Avaru v, Asi 
Bait, was not a residential building site but a vacant site in the town of Cochin 
intended for the purpose of beifg used as a shop. The same was the case in Pare- 
dath Chori George v. Thithi Umma*. All the learned Judges who took part in these 
cases were of the opinion that if a vacant piece of land is let in Malabar for putting 
up a building, whether it be residential or otherwise, the tenant is entitled to the 
value of the improvements. 


A somewhat different note seems to have been struck in the judgment reported 
in Abdul Kader Rowther v. Velu Nayar? where the learned Judges have interpreted 
Avaru v. Asi Bait, as laying down that building leases do not mean leases of any land 
for any building but only for building of dwelling houses. In my opinion there is 
no warrant for that proposition. It has throughout been understood in Malabar 
that if a vacant land is let either on Verwnpattam or Kanam right or any other 
term any tenant who puts up either a.residential building or any other building, 
is entitled to the value of the improvements. It is too late in the day to deul 
the law which has been understood for more than 50 years. I do not think that 
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I am bound by the decision in Abdul Kader Rowther v. Velu Nayar?, which does not 
correctly apply the earlier Bench decisions in Avaru v. Ast Bai? and Paredath Chori 
George v. Thitht Umma’, especially as regards the law applied to the part of the 
country with which the learned Judges who decided Abdul Kader Rowther v. Velu 
Nayar? and Paredath Chori George v. Thithi Umma®, were much more familiar than 
the learned Chief Justice who delivered the judgment in Abdul Kader Rowther v. 
Velu Nayari. 


The second appeal fails and is dismissed with costs. 
No leave. 
K.S. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MR. Justice BALAKRISHNA AIYAR. 
Pulickel Estates (1947) Ltd. .. Petitioner® (1st Defendant) 


U. 

K.M. Joseph .. Respondent (Plaintiff). 

Civil Procedure Code (V of 1908), section 16, Protiso—Furisdiction of Court under—Scope of-—-Suit adding 
a prayer-claiming charge on certain properties—If confers jurisdiction on Court where such properties are situate. 

The proviso to section 16 of the Code of Civil Procedure picks out certain categories of suits. 
out of the categories provided in the aa a section and provides that in respect of them a suit 
‘ can be filed where the defendant resides. But those categories are limited to instances where the 
relief asked for can be entirely obtained by compelling the ee obedience of the defendant. 
In other words clauses (a) to (f) of section 16 of the Code in six categories of cases. Out of 
these the proviso picks out cases or groups of cases in relation to which the plaintiff can be given. 
complete. relief by compelling the personal obedience of the defendant. ‘The proviso therefore has 
not the effect of enlarging the scope of the principal section. It only engrafts an exception to the 
- Ina case in which the cause of action really arose in a particular jurisdiction, a plaintiff by merely 
adding a prayer for a charge on certain immovable properties situate in another jurisdiction cannot 
confer jurisdiction on the Court within whose jurisdiction those properties lie. 

Petition under section 115 of Act V of 1908 praying the High Court to 

revise the order of the Court of the Subordinate Judge of Ottapalam dated 25th 
September, 1953 and made in O.S. No. 88 of 1952. 


O. Radhakrishnan for Petitioner. 

S. Chellaswami for Respondent. 

The Court delivered the following 
_ Jupoment.—The first defendant is the petitioner. In 1926, the Mannarghat 
Moopil Nair granted a lease of a very considerable extent of land in his estate in. 
favour of two persons, Jacob Thomas and Tommy Joseph. They, in their turn, 
assigned their rights to the fourth defendant a company called the Charel Rubber 
Company, limited. The first defendant, a private limited company called the 
Pullickel Estates (1947) Ltd., obtained an assignment of the leasebold from the 
Charel Rubber Company, Limited. On 8th September, 1952, the first defendant 
company entered into an agreement to convey its rights in the properties to the 
plaintiff for a sum of Rs. 58,000. An advance of Rs. 13,000 was paid, and it was. 
agreed between the parties that the balance would be paid at the time the sale 
deed was executed. It was also agreed between the parties that 

“ the purchase shall be completed on or before the 4th October, 1952, at Madras, where, for the- 
convenience of the vendor, the purchaser agrees to have the sale deed registered ”. 
Under the Madras Preservation of Private Forests Act, the consent of the Collector 
of Malabar had to be obtained before the sale could take effect. With a view to 
obtaining the consent of its officer, the vendor gave to the vendees one letter address- 
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to the Collector of Malabar and another addressed to the Tahsildar of Perinthal- 
manna. By an order .dated 29th October, 1952, the Collector refused to give his 
permission for the sale. Subsequently, the plaintiff filed a suit in the Court of 
tHe Subordinate Judge of Ottapalam, claiming Rs. 28,000 as damages from defen- 
dants 1 to 3. There was also a prayer for the creation of a charge in favour of the 
plaintiff over the leasehold properties. Defendants 1 to 3 filed written statements 
taking inter alia the point that the Court at Ottapalam had no jurisdiction in the 
matter. The learned Sub-Judge framed a preliminiary issue on that point and 
held that he had jurisdiction to proceed with the suit. The present petition bas 
been filed to revise this order of the learned Subordinate Judge. 


It will be noticed that though the property is situate in Malabar, the agree- 
ment to sell was entered into in Madras. The parties also explicitly covenanted 
that the sale deed was to be executed in Madras. Since the agreement to sell pro- 
vides that payment was to be made at the time of the execution of the sale deed, 
it follows that the balance of the purchase money was also to the paid in Madras. 
It is clear, therefore, that the breach of contract was in Madras. Ncrmally there- 
fore the action should have been brought in Madras. But the learned Subordinate 
Judge thought that the circumstances that the plaintiff claimed a charge over the 
leasehold properties, which lay in his jurisdiction, brought the action within the 
scope of section 16 of the Civil Procedure Code and conferred jurisdiction on him 
in respect of the matter. This is how he stated his view: 

“ Here the plaintiff has claimed a charge for the plaint claim over the immoveable ay er 

mentioned in the plaint schedule. Admittedly, they are situate within the jurisdiction of this Court 
Therefore, this is the only Court which can entertain the suit. Suppose it is filed in Madras. The 
plaintiff cannot expect any relief ın respect of immoveable properties mentioned in the plaint. He 
can get only a personal decree against the defendant.” 
It appears to me that this is not the correct view of the matter. As I have already 
pointed out, the contract was entered into i Madras; its completion was to be in 
Madras and the breach of it was in Madras. The circumstance that the plaintiff 
prayed for a charge on the property and that it is situate within the jurisdiction 
of Ottapalam Court will not give that Court jurisdiction. If a prayer made in the 
plaint is to be the governing criterion, then it is easy to See that a plaintiff can by- 
pass all the provisions of the Civil Procedure Code for determining the proper forum, 
and can choose his own Court. Suppose A were to enter into a contract with B 
for the supply of, let us say, groundnut oil, in Madras. A fails to deliver the oil. 
But he has immoveable property in Travancore, Mysore and Assam. Can B merely 
by asking for a charge on some of these properties confer jurisdiction on the Courts 
either in Travancore, or Mysore, or Assam? I conceive not. 


Their present action is not,for the recovery of immoveable property. Clause 
(a) of section 16, therefore, does not apply. It is not a suit for partition of immove- 
able property ; clause (b) does not apply either. It is not a suit for foreclosure, 
sale or redemption in the case of a mortgage of or charge upon immoveable pro- 
perty. Clause (c) cannot therefore apply. ‘Though the contract relates to immove- 
able property, the suit cannot be properly described as one for compensation for 
wrong to immoveable property, there has been no wrong to immoveable property 
at all and clause (e) too cannot apply. But it was said that the case falls within 
the scope of clause (d) which runs as follows: 

“for the determination of any other right to or interest in immoveable property.” 


Now, at the moment he filed the suit, the plaintiff had no right, or interest in the 
property. In his plaint he did not ask that any right or interest of his in the pro- 
perty should be determined. - His claim was a claim for money ; when he prayed 
for a charge he was anticipating the decree and execution proceedings; he was 
trying to ensure in advance that he would be able to realise the fruits of a decree 
which he hoped to obtain. Though the disputes between the parties stemmed out 
of immoveable property, the Court was not called upon to determine any right 
or interest in immoveable property. Clause (d) does not, therefore, apply either. 
Clearly therefore section 16 has no application to the case. | 
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But it was said that the proviso applies to the case: that proviso, so far as is 
now material, runs as follows: 

“ Provided that a suit to obtain relief respecting immoveable property held by or on behalf of 
the defendant may, where the relief sought can be entirely obtained through his personal obedienck, 
be instituted either in the Court within the local limits of whose jurisdiction the property is situate, 
or a the Court within the local limits of whose jurisdiction the defendant actually and voluntarily 
TORIC wc crave sense 
On this argument certain observations may be made. One is that a proviso can- 
not be used to enlarge the scope of the principal section. A proviso, from its very 
nature, only engrafts an exception or limitation to the main clauses. In the present 
case, what the proviso does is this : out of the categories of cases provided for in the 
principal section it picks out certain categories and provides that in respect of them 
a suit can be filed where the defendant resides. But those categories are limited 
to instances where the relief asked for can be entirely obtained by compelling the 
personal obedience of the defendant. To put the matter in another form, clauses 
(a) to (f) of section 16 take in six categories of cases. Out of those categories, the 
proviso picks out cases or groups of cases in relation to which the plaintiff can be 
given complete relief by compelling the personal obedience of the defendant. The 
proviso, therefore, has not the effect of enlarging the scope of the principal section. 


Learned counsel for the respondent referred to certain decisions and these I 
shall now examine. Of these the earliest is reported in Maturi Subbayya v. Kota 
Krishnayyat, This does not apply at all for it related to unpaid purchase money 
under a contract for sale of Jand. The head-note makes the matter clear : 

“A suitfor the recovery of unpaid purchase money under a contract for the sale of land is a sui 


“for the determination of any right to or interest in immoveable property’ within the meaning o 
section 16, clause (d) of the Code of Civil Procedure.” 


See also section 55 (4) (b) of the Transfer of Property Act. 


The next case is reported in Sita Bat v. Laxmi Bai*, The facts there were 
as follows : The plaintiff filed a suit in a Poona Court against her deceased son’s 
daughter and her father, both of whom resided in a Native State beyond the juris- 
diction of the Poona Coust. She prayed for a declaration that she was entitled 
to a maintenance allowance and sought to make the same a charge on the immoveable 
property of her deceased son. This property lay within the jurisdiction of the 
Poona Court. The Poona Court held that it had no jurisdiction to try the suit, 
as the claim for maintenance was not one for the determination of any right to 
or interest in the immoveable property, as required by clause (d) of section 16, 
Civil Procedure Code. The plaintiff then went in appeal to the High Court of 
Bombay, which held that the Poona Court had jurisdiction in the matter. In so 
far as this decision implies, that, by merely asking fona relief in respect of immoveable 
property, a plaintiff can confer jurisdiction on a particular Court, one may hesitate 
to Aaa A learned Judge of this Court in Veeraraghavamma v. Sitaramayya®, obser- 
ved : 

“ It was my impression at first and I still entertain a doubt that that (sub-clause in section 16) 
is concerned with disputes as to title or interest in property existing at the date of the suit and does 
not apply to interests that spring out of ancillary reliefs claimed in the suit and arising as a consequence 
of the decree made in the suit.” 

With the doubt expressed herein I am in full agreement. But the decision in Sita v. 
Laxmi Bai*, if I may say so with respect, is undoubtedly right. The defendants 
in that case were under no personal obligation to pay any maintenance to the plain- 
tiff. Her son died leaving certain property, that property lay within the juris- 
diction of the Poona Court, Out of that property the plaintiff was entitled to main- 
tenance. It is because the defendants were in possession of that property that they 
were proceeded against. The right to receive maintenance out of immoveable 
property may, without. imposing undue strain on language, be described as an inte- 
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rest in immoveable property. Ses section 39 of the ‘Transfer of Property Act which 
runs : 

‘Where a third person has a right to receive maintenance...... from the profits of immoveable 
property, and such property is transferred, the right may be enforced against the transferee, if he 
has notice thereof............ = 

The last case I need examine is Mt. Gauhar J. Begum v. Mi. Imteyaz J. Begum}. 
The facts there were as follows: G, a widow, brought a suit for recovery of ber dower 
debt and also for the administration of her deceased husband’s estate in the Court 
within whose jurisdiction only a fractional portion of the properties was situate. 
The suit was treated as an administration suit, but the plaint was returned on the 
ground that section 20 of the Code of Civil Procedure was a bar, In appeal by 
the plaintiff, a Bench of the Patna High Court held that section 16 (d) and not 
section 20 of the Code of Civil Procedure was applicable and, therefore, that 
the Court had territorial jurisdiction over the case. At page 525, the learned 
Judges said : 

“This mention of the word ‘charge’ in relief No. 2 brings the case within the purview of 
clause (d) of section 16 of the Civil Procedure Code.” 
Some of the observations I have made in relation to Sita Bai v. Laxmi Bai? apply 
here also. But this decision too was, on the facts, undoubtedly correct, because 
part of the property to be administered lay in the jurisdiction of the Court to which 
the plaint was presented. 


One further remark is called for. It is reasonably plain in the present case, 
that the plaintiffs were conscious that they could not get a charge over the property, 
because, in paragraph ro of the plaint, they stated that the vendor had no title 
to the property. The relevant passage runs: 

“ The plaintiff has come to know that the document dated 17th January, 1947, executed by the 
Charel Rubber Co., Ltd., in favour of the 1st defendant company, had been executed without obtain- 
ing the necessary permission from the Collector of Malabar under the M. P. P. F, Act and therefore 
void. The absence of title to the 1st defendant company in the plaint schedule property was known 
to the 1st defendant company and defendants 2 and 3, and was deliberately kept back from the plain- 
tiff with the sinister purpose of getting from the plaintiff illegally large sums of money for no valid 
consideration.” 

If the defendants had no interest in the property obviously no Court would create 
a charge over it in respect of amounts decreed against them. As I have said before 
J am clear in my mind that when the cause of action really arose elsewhere a plain- 
tiff by merely adding a prayer for a charge on certain immoveable properties can- 
not confer jurisdiction on the Court within whose jurisdiction those properties lie. 


Learned counse for the respondent finally stated that the fifth defendant resides 
within the jurisdiction of the QOttapalam Court, and that therefore, that Court 
acquired jurisdiction by virtue of sub-clause (6) of section 20 of the Civil Procedure 
Code. Now, before the respondent can obtain the benefit of this sub-clause of 
section 20 one of the two requirements must be fulfilled ; eithe: he must obtain the 
leave of the Court or the other defendants must acquiesce in the institution of the 
suit in Ottappalam. That they have not acquiesced is clear from the fact that 
they took objection to the jurisdiction of the lower Court in their written statements 
and also by their coming to this Court challenging the correctness of the decision 
of the learned Subordinate Judge. The consent of the Subordinate Judge has yet 
to be obtained. ‘The only course that is open to the plaintiff if he wants to prosecute 
the suit in the Ottapalam Court is te apply for the leave of that Court. On the 
question whether that leave should or should not be given I express no opinion 
whatsoever. That will be a matter for the learned Subordinate Judge to decide 
in his discretion and after hearing the parties affected. 


The petition is allowed with costs. Advocate’s fee: Rs. 250. 
R.M. —— Petition allowed. 
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' IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


PRESENT.—Mnr. JusriczE GOVINDA MENON AND MR. Justice KrisHNASWAMY 
.NAYUDU. 


_A.V. Sreenivasalu Naidu .. Appellant* 
J. 
V. K. Nataraja Goundan and another .. Respondents. 
Civil Procedure Code (V of 1908), Order 21, rule 94—Issus of sale certificate to the representative of the 
_purchaser—Permissnbility—Attachment of property in execution—lIf could be abandoned by act of parties. 
Order 21, rule g4 of the Code of Civil Procedure does not state the person who, at the time of 
the sale, is declared to be the purchaser should alone be granted the sale certificate. It can be issued to 
.a representative of the purchaser in accordance with the provisions of section 146 of the Code. There 
is nothing whatever in the Code to prevent an assignee from the auction purchaser applying for the 
issue of the sale certificate nor to prevent the Court granting it to him. 
Ganapathi v. Subraya, A.I.R. 1936 Bom. 137, referred to. 
Makhan Lal v. Baldeo Prasad, A.I.R. 1938 All. 471, not approved. 
Pokhpal Singh v. Kanhaiya Lal, L.L.R. (1946) All. 788, followed. 
An attachment of property by an order of Court cannot be abandoned by mere act of enki 
For the determination of an attachment an order of Court is necessary. A party cannot abandon 
.an attachment validly imposed upon a property by the orders of the Court. But in exceptional 
cases due to a long lapse of time the Court can presume that the decree-holder has abandoned the 
„execution petition itself. 
Puddomonee Dassie v. Roy Muthooranath Chowdhry, (1873) 20 W.R. 133, aN Tharagan v. 
. Rama Iyer, (1920) 40 M.L.J. 65: LLR. 44 Mad. 232; Maharaj Bahadur Singh v. A. H, Forbes, (1929) 57 
M L.J. 184 (P.C.); Venkata Lakshminarasimham v. Gomaji and Company, (1948) 2 M.L. J. 488, referred to. 
Karuppan Chettiar v. Rajangam, (1939) 2 M.L.J. 916, applied. 
Appeal against the Decree of the District Court of Coimbatore in Appeal 
Suit No. 162 of 1949, preferred against the Decree of the Court of the Subordinate 
_Judge of Coimbatore in Original Suit No. 107 of 1947. 


R. Gopalaswamy Aiyangar for M. R. Narayanaswam: for Appellant. 
K. S. Desikan and K. Raman for Respondents. 


The Judgment of the Court.was delivered by 


Govinda Menon, 7.—The appellant before us is the defendant in the Court of 

the first instance, in a suit for redemption of a mortgage on the plaint mentioned 

_properties, which was dismissed by the trial Court but decreed in appeal by the 
learned District Judge. Objecting to that redemption decree the present appeal 

has been preferred. The plaintiff claimed to be the assignee from an auction- 

purchaser of the property in question under a sale certificate, Exhibit A-3, dated 

rath June, 1934, issued in favour of his assignor and on the death of the plaintiff 

pending the appeal in the lower appellate Court his legal representatives who are 
the contesting respondents before us have been brought on record. The defen- 

.dant claims title to the properties through his predecessor-in-title under a sale, 
‘Exhibit B-1, dated 4th December, 1929 and the sole point for consideration in this 

Second Appeal is as to which of the sales ought to prevail. 


A few facts may be stated in order that the proposition of law may properly 

“be understood. The plaint mentioned property originally belonged to one Anantha- 
char who had mortgaged the same along with other items for a sum of Rs. 30,000 
on 15th October, 1g1o, in favour of one C.V. Narayana Rao. On 13th December, 
1920, under Exhibit A-1, the mortgagor executed a usufructuary mortgage in favour 
of one Sri N.S. Ramaswami Iyengar for a sum of Rs. 20,000 directing him to pay 
the amount to the previous mortgagee. By sale of a part of the mortgaged pro- 
_perty to the second mortgagee himself on goth July, 1925, Rs. 14,000 were paid 
towards the usufructuary mortgage and for the balance of Rs. 6,000, the suit property 
was sold to the mortgagee. See Exhibit A-2, dated goth July, 1925. The previous 
mortgagee, Narayana Rao executed a release deed in favour of Ramaswami Iyengar 
erry terse ceri Pte g= rer iysnp 
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Exhibit A-2 (a) 15th December, 1927. ‘The result was that the mortgage of 15th: 
October, 1910, ceased to be subsisting on the property and if there had been no 
other complication, Ramaswami Iyengar would have become the owner of the suit, 
property. The western portion of the property of an area of 21 cents was sold: 
by Ramaswami Iyengar on 11th July, 1928, to one Parvathi Ammal and the eastern 
portion was sold to the defendant’s predecessor-in-title on 4th February, 1929, 
under Exhibit B-1. As the assignee of the rights under Exhibit B-r the defendant 
«claims the property. f 


Before the property was sold to Ramaswami Iyengar, O.S. No. 78 of 1922 on 
the file of the Court of the District Munsif of Coimbatore had been filed by one 
Nalla Karuppan Chettiar against Ananthachar and others for recovery of a sum. 
of money and on 27th March, 1922 a decree was passed against Ananthachar and. 
others in that suit. The decree amount with interest and costs as on 5th July, 1922, 
came to Rs. 561-8-0. E.P. No. rorg of 1922, in O.S. No. 78 of 1922 was an exe-. 
cution application by the decree-holder for the realisation cf the decree amount, 
and the prayer was that the plaint schedule property should be attached and scld.., 
See Exhibit B-5. On 7th July, 1922, the District Munsif ordered attachment by 
1gth July, 1922. It is seen from the further endorsements cn that execution appli- 
cation that the property was attached and further steps were ordered to be taken by 
14th August, 1922. See the endorsement dated ggth July, 1922. Thereafter various 
proceedings and sieps were iaken in pursuance cf the actachment, such as payment. 
of batta, affixing of sale notice, etc. On goth October, 1922, proclamation was 
settled and it was ordered that the sale should take place on 8th January, 1923. 
and the petition was adjourned to 11th January, 1923, from which date it was, 
again adjourned to rath March, 1923, for sale. The hearing of the petition ‘was 
also adjourned to 16th March, 1923. See the order of the District Munsif, dated 
27th January, 1923. On 16th March, 1923, there is the following endorsement 
on the execution application : ‘f Not scld for want of bidders. Closed” ZJntitalled: 
District Munstf, 16th March, 1923. It is the interpretation of this endorsement 
that is the point in dispute. Nothing seems to have been done thereafter for more 
than ten years in pursuance of this attachment and on 11th November, 1993, the 
decree-holder filed E.P. No. 239 of 1934, praying that the decree amount may be 
realised by directing sale of the properties set out in the schedule to that application 
which were attached under Order 21, rule 64, Civil Procedure Code in E.P. No. 
rorg of 1922. Vide Exhibit B-2. Columns 1 to 5 of this petition give various details’ 
which are usually found in an execution petition and against column 6 there is the 
recital of the previous applications, the frst of which is to the following effect : 
“ (1) 5th July, 1922, E.P.R. No. 1019 of 1922, the properties were attached and brought 
to auction sale and as there was nobody to bid, it was rejected.’ , 
Further details are given as regards late: applications E.P. No. 172 of 1925; 
E.P. No. 1433 of 1925, dated arst July, 1925, E.P. No. 153 of 1926, dated 25th’ 
January, 1926, and so on and so forth and the last of them was EP. No. 32 of 
1932, dated 20th June, 1932 and it is stated that the petition was filed and returned’ 
but was not re-presented. Excepting the first application the rest of them did not 
deal with the sale of immovable properties but were all either for the arrest of the 
judgment-debtor or for transfer of the decree to the Court of Small Causes, Madras’ 
and to the District Munsif’s Court, Kallakurichi, for execution. When the execu- 
tion application was returned for the purpose cf complying with certain returns 
there is a further endorsement to the following effect : | 
“E.A. No. 630 of 1929 was dismissed on 25th September, 1929 and a fresh E.P. for arrest of 
D-2 was granted on 20th June, 1992 and returned for some mistakes being remedied. The attachments . 
in E.P.R. No. rorg of 1922 is still in force as that execution petition was disposed of only for statis-" 
tical purposes. Hence this petition is not barred in any case. Hence this petition is granted for‘ 
sale of the properties attached in E.P.R. No. 1019 of 1922.” 
On this execution application the plaint property was put up for sale on the assump-: 
tion that the attachment in E.P. No. 1019 of 1922 was still subsisting. Exhibit. 
B-3, dated 16th April, 1934, is a certified copy of the bidders’ list prepared at the time 
the sale took place in pursuance of E.P. No. 239 of 1933. . Item 2 related to the; 
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sale of the suit property and it is seen that it was knocked down to one Balakrishna 
Iyer for a sum of Rs. 106. Exhibit A-2 is the Court sale. certificate issued in 
pursuance of this auction to Rajammal, wife of the bidder, Balakrishna Iyer. ‘The 
document recites as follows : , 
“This is to certify that P.S. Balakrishna Iyer, husband of Rajammal mentioned above, on her 
behalf, has been declared the purchaser of the property, set out at a sale by public auction held on 
16th April, 1934, in execution of the decree in this Court and that the sale has been duly confirmed 
by this Court”. 
‘Therefore the sale certificate was issued in favour of the plaintiff’s predecessor-in™ 
title, Rajammal and how it came to be issued in hey name is spoken to by P.W. 1, 
Balakrishna Iyer, who deposed that he bid at the auction on behalf of his wife and 
on his application the sale certificate was issued in her name. After the purchase 
and the issue of the sale certificate in her name Rajammal applied for delivery 
of possession but the defendant obstructed. C.M.P. No. 2445 of 1935 was filed 
for removal of obstruction and that was dismissed. Rajammal thereafter filed 
O.S. No. 772 of 1937 on the file of the District Munsif’s Court, Goimbatore, for 
setting aside the order in O.M.P. No. 2445 of 1935. It was held in that suit that 
th: Court auction-purchaser Rajammal had title to the properties subject to her 
redeeming the earlier mortgages binding on the properties but the suit for possession 
was dismissed. The result was that if the sale in favour of Ramaswami Iyengar 
was not valid, then there would be subsisting the usufructuary mortgage for Rs. 6000 
on this property as well as on the 21 cents of land lying to the west of it which was 
purchased by Parvathi Ammal whose rights have now devolved upon Rajammal. 
Therefore the proportionate mortgage amount charged on the suit property would 
be Rs. 3,350 and it is for the redemption of the property on payment of the said 
sum that the present suit has been filed. 


The contention of the defendant was that since the person who bid at the sale 
was Balakrishna Iyer, the husband of Rajammal, the sale certificate should have 
been issued in the name of Balakrishna Iyer but without adopting that course the 
sale certificate had been issued in the name of Rajammal and as such it is invalid 
and dees not convey any title to Rajammal and a fortiorari to the plaintiff. It is 
further urged that the order in E.P. No. 1019 of 1922 to the effect that for want 
of bidders the property was not sold and therefore closed amounted to a dismissal 
of that execution petition which resulted in the raising of the attachment and such 
being the case at the time of filing E.P. No. 239 of 1933 there was no subsisting 
attachment on the suit property and therefore, the sale in pursuance of E.P. No. 
239 of 1933 did not convey any title to the purchaser since the property on which 
no attachment had been subsisting had been sold. The third argumenc was that 
even if at the time of the closing of E.P. No. 1019 of 1922 the attachment was intended. 
to be continued still by the fact that the decree Bolder took various steps during 
the course of the next ten years for transfeiring the decree to other Courts and for 
arrest of the judgment-debtor such action would be tantamount to the abandonment 
of the attachment even if it had been subsisting and therefore at the time of the filing 
of E.P. No. 239 of 1933 no attachment subsisted. The trial Court found that the 
sale certificate issued to Rajammal was without jurisdiction as it was not shown 
that Balakrishna Iyer bid at the auction as the agent of Rajammal and hence Rajam- 
mal did not get any right to the property under the purchase in the Court sale. 
It also found that the attachment effected in E.P. No. 1019 of 1922 did not subsist 
on the date when E.P. No. 239 of 1933 was filed. The result was that the Court 
sale held on 16th April, 1934, on the assumption that the attachment was subsisting 
did not amount to a valid sale. On these grounds the suit was dismissed. The 
learned District Judge took a contrary view on both the points and decreed the 
redemption of the property. Hence this second appeal. 


Mr. R. Gopalaswamy Iyengar, learned counsel for the appellant, raised the 
three points set out by us while stating the contentions of the defendant. His 
first argument was that the sale certificate did not confer any title on Rajammal 
and that being the case the assignment in favour of the plaintiff was void and in- 
operative. From Exhibit B-3 the bidders’ list it does not appear that Balakrishna 
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Iyer bid at the auction either in his capacity as an advocate appearing for any 
party or as the agent of his wife. The entry is to this effect : “ Knocked down 
to P.S. Balakrishna Iyer, son cf Sundaram Iyer, advocate, Coimbatore for Rs. 106,” 
The evidence of Balakrishna Iyer in examination-in-chief as P.W. 1 is to the effect 
that he bid at the auction on behalf of his wife, Rajammal, and in cross-examination 
he states that he held no power of attorney from his wife and that it was only when 
he bid for the second time before the conclusion of the sale that he informed the 
Nazir that he was bidding on his wife’s behalf whereupon the Nazir said that he 
could not do anything and asked him to represent to the Court. Thereafter an. 
application was made tọ the Court for the issue of the sale certificate in the name 
of his wife and accordingly the sale certificate, Exhibit A-3, mentioned that the 
bidding was by Balakrishna Iyer on behalf of his wife. Mr. Gopalaswami Iyengar 
contends that since the actual bidder was Balakrishna Iyer and not his wife and since 
no power of attorney or vakalat had been filed by Balakrishna Iyer on behalf of 
his wife it should be taken that the bidder was really Balakrishna Iyer in his own 
capacity and not as anybody’s agent. The lower appellate Court has accepted 
the evidence of Balakrishna Iyer that he bid at the auction on behalf of his wife 
and the Court which issued the sale certificate was also satisfied that the real pur- 
chaser was Rajammal. Even so, it is argued by Mr. Gopalaswami Iyengar that the 
sale certificate can be issued only in the name of a person who actually bids at the 
auction and that no kind of benami status can be recognised in such Court gales. 
Order 21, rule 94, relating to issue of sale certificate toa purchaser states as. 
follows : 

~- “Where a sale of immovable property has become absolute, the Court shall grant a certificate 


specifying the property sold and the name of the person who at the tıme of sale is declared to be the! 
purchaser.” 


From this, it is argued, that since the bidders’ list shows Balakrishna Iyer as the 

person who was declared to be the purchaser at the time of the sale, no certificate 

could have been issued in the name of his wife, Rajammal, even if Balakrishna Iyer 
had bid at the auction as the agent of Rajammal. The contention is put forward. 
that if Rajammal should get valid title to the property purchased by her at the Court- 
auction the bidders’ list should show that Balakrishna Iyer bid at the auction on 
behalf of his wife and in the absence of any such entry, it must be taken that the 
bidding was by Balakrishna Iyer for himself. Weare unable to accept this conten- 
tion. ‘The lower appellate Court has not rejected the evidence of P.W. 1, Bala- 

krishna Iyer to the effect that when he bid for the second time he informed the Nazir 

that he was bidding on behalf of his wife. We are prepared to accept the evidence 

of P.W. 1 that at the time he bid, his function was to act as the agent of his wife 

despite the fact that no power of attorney or vakalat was filed by him asking for 
permission to bid at the auctionon behalf of his wife. In the light of the evidence 

of P.W. 1 we are prepared to interpret the entry in the bidders’ list on the footing 
that Balakirshna Iyer bid on behalf of his wife and that the property was knocked 

down to him for Rs. 106 as the agent of his wife. 


Such being the case, Rajammal must be deemed to be the person who at the. 
time of the sale was declared to be the purchaser. 


Our attention was invited to a decision of the Allahabad High Court in 
Makhan Lal v. Baldeo Prasad’, laying down that having regard to the provisions 
of rule 94 of Order 21, Civil Procedure Code, the Court should issue the sale certifi- 
cate only in the name of the auction-purchaser or if he dies in the name of his legal 
representative. But the Court is incompetent to recognise any transfer or arrange- 
ment made by the auction-purchaser with a third person. That was a case where 
subsequent to the knocking down in the name of one Kunj Behari Lal, he sold the 
property to another and the sale certificate was sought to be issued in the name 
of the assignee. The view taken by Rachhpal Singh, J., was thatit cannot be 
issued in fhe name of a person other than the purchaser. s 
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A contrary view has been taken in the decision in Ganapathi v. Subraya!, in which 
case, Broomfield, J., was of the opinion that when Order 21, rule 94, Civil Procedure 
Code, does not state that the persons who at the time of the sale is declared to be 
the purchaser should alone be granted the sale certificate, it can be issued to a reprer 
sentative of the purchaser in accordance with the provisions of section 146 of the 
Code of Civil Procedure and that, therefore, there is nothing whatever to prevent 
an assignee from the auction-purchaser applying for the issue of the sale certificate 
nor to prevent the Court granting it to him. In our opinion the more acceptable 
view seems to be that of Broomfield, J. That the Allahabad High Court has not 
accepted the view of Rachhpal Singh, J., in Makhan Lal v. Baldeo Prasad,*, is evident 
from a later decision in Pokhpal Singh v Kanhaiya Lal®, where a bench held that if 
the sale certificate had been issued in the name of a person who has been declared 
to be the purchaser even though somebody had bid at the time of the auction, 
it is only an irregularity which would not vitiate the whole proceedings. In that case 
at the time the sale took place the property was knocked down to one Banarsi Das 
as he was the successful bidder but he made a statement at the time of his bidding 
that he was doing so not on his own account but on behalf of the decree-hclder. 
The sale certificate was, therefore, issued in the name of the person on whose be- 
half Banarsi Das bid and when the validity of the sale certificate was questioned 
Yorke, J., who delivered the judgment of the bench held that the order directing 
issue of a sale certificate in favour of the decree-holder might have been questioned 
by means of appropriate proceedings and that not having been done at the most 
it was an irregularity which cannot be questioned at the time when the sale certifi- 
cate was sought to be executed. The Court was not prepared to accept the techni- 
cal plea. The result is that the purchaser in whose name the sale certificate has 
been issued cannot be deprived of his right to obtain possession of the property 
purchased by him even though the order passed by the Sales Officer might be irregu- 
lar. There is a close resemblance between the facts of the case of the Allahabad High 
Court and the instant one. Even in the present case, Balakrishna Iver at the time 
of his bidding told the Nazir who conducted the sale that he was bidding as the 
agent of his wife and the sale certificate was issued by the Court on that representa- 
tion in the name of his wife, Rajammal. We are inclined to agree with the observa- 
tions contained in the decision in Pokhpal Singh v. Kanhaiya Lal’, and therefore 
the first contention of Mr. Gopalaswami Iyengar in our opinicn, is bereft of any 
‘substance. - 


We now come to the second contention, namely, that at the time E.P. No. 239 
of 1933 was filed the attachment effected in E.P. No. ro1g of 1922 as per the order 
passed by the District Munsiff on 17th June, 1923, was not in existence. Learned 
counsel for the appellant argues that when the District Munsiff closed the petition 
on the ground that the properties were not sold on*account of absence of bidders, 
he must be decmed to have finally disposed of that application in which case the 
attachment effected already, must also cease to have any effect. What is urged is, 
that we ought to read the expression ‘closed’ as meaning dismissed, or disposed 
of finally. From very early times a large crop of case-law has sprung up on the 
interpretation of the words such as ‘closed, struck off, rejected, etc.’ when dealing 
with execution applications. This Court has on more than one occasion held that 
such disposals should be deemed to be only for statistical purposes and they do not 
amount to any final adjudication of the points in controversy. Learned counsel 
for the appellant referred to the observations of Varadachariar, J., in Somasundaram 
Chettiar v. Alamelu Achi*, which are to the following effect : 


“The legal result of orders importing ‘rejection, striking off, closing, recording and even dismissal 
has to be ascertained with reference to the attendant circumstances and not merely from the form 
of the order.” 


In this connection a large body of case-law has been referred to by the learned 
Judge. It is unnecessary for us to discuss elaborately the long catena of cases on 
See ee ee a ie a ee oe ee ee a eS See ee ee -= 
1. A.ILR. 1996 Bom. 137. 3. I.L.R. (1946) All. 788. 

2. A.LR. 1938 All. 471. 4. 1937 MLW.N. 480. 
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this topic as, in our opinion, it is not the expression used in the order that concludes 
the matter but it is the effect of the action of the Court. When on 16th March, 
1923, the District Munsif passed orders closing the petition as the sale could not 

ke place for want of bidders, are we to understand that the District Munsif had 
dismissed the application, disposed of the matter finally and given a quietus to the 
relief claimed by the decree-holder. It will be seen from the earlier orders that 
the sale could not take place on 8th January, 1923, as the Court was closed on account 
of the fact that plague was prevalent in the town. _Again there was an order for 
sale on 12th March, 1923. Obviously the reason for the absence of bidders for the 
sale fixed to take place on 16th March, 1923, was the prevalence of plague in the 
town and the consequent aversion of the villagers to proceed to the town and bid 
at the auction. It is difficult in these circumstances to say that the Court intended, 
that the application should be dismissed. By that time the Court should have 
been fully aware of the meaning attributed in the decisions of the High Court to 
such expressions as “closed, struck off, consigned to the records, etc.,” and in 
most of the cases, the view taken by the High Courts that such disposal if they 
can be named as such, are only for statistical purposes and not with the object 
of putting an end to the application. 


The next decision relied on by the learned counsel for the appellant is the 
judgment of Wadsworth, J., in Unnamalai Ammal v. Baghyathammal', but we do 
not think that there is any dictum in that judgment which can be availed of by 
the learned counsel for the appellant in support of his contention. Wadsworth, J., 
was dealing with the interpretation of an order couched in the following terms : 
“‘Decree-holder dead. Petition dismissed.” The learred Judge was of the opinion 
that when a petition is dismissed it has the effect of raising the attachment and 
thereafter no further attachment subsisted. In the circumstances cf that case 
and especially in view of the expression used, namely, “‘dismissed”’ there can be 
no justification for imagining that the attachment would thereafter ,subsist. In 
this connection we need only refer to a passage in the judgment of Jackson and 
Butler, JJ. in Prianan Chettiar v. Lakshmanan Chettiar*, where the bench had to 
consider the effect of similar expressions used in passing orders on an execution 
petition. The facts of that case show that in an execution application after the 
attachment was effected there was an endorsement on the petition, ‘closed’, It 
was argued that what the Court intended by that order was that the petition had 
been dismissed on account of the failure to pay baita. In refuting this argument 
the learned Judge, (Jackson, J.) observed as follows at page 266 : 

“By this date (1921) the distinction between ‘closed’ and ‘dismissed’ is well known and it cannot 
be argued that a petition which is closed has been dismissed so as to attract the mischief of Order 
21, rule 57, Civil Procedure Code.” | 
The learned Judge, therefore held that the attachment was still subsisting. 
It seems to us that the observations of the learned Judge aptly apply to the present 
case. As we have already remarked, there is no data from which it can be inferred 
that the Court intended to pass final orders on the petition when it used the ex- 
pression ‘‘closed’’. Such being the case, it cannot be held that the Court intended 
to put an end to the attachment that had already been subsisting. The same 
should be deemed to be susbisting even after such an crder had been passed. 


Failing en these two points the learned counsel for the appellant urged that 
even if the attachment was subsisting after 16th March, 1923, still the conduct of 
the decree-holder subsequent to that order would show that he had abandoned the 
attachment so that it must be deemed that the attachement had been wiped off 
or effaced. We are not quite clear how a party by his act can abandon the attach- 
ment subsisting on a property. It is by an act of the Court resulting from an order 
passed that the attachment is effected and how a party by his own volition can 
put an end to an attachment by abandoning it has not been clearly explained. 
Mr. Gopalaswami Iyengar relied upon a sentence in the judgment of Satyanara- 
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yana Rao, J., in Venkata Rao v. Surya Raot, where the learned Judge observed as 
follows : 

“An attachment, it has to be mentioned, does not otherwise cease unless there was a satisfaction 
or adjustment of a decree or sale of the property or a decree was set aside or attachment was withdra 
or abandoned and in the case of attachment before judgment the suit was dismissed.” 
Because the learned Judge has used the expression that the atttachment does not 
cease unless it is put an end to in one of the ways of which abandoning is one, we 
are asked to say that it is possible for a party to extinguish it by means of 
abandoning it. The various modes under which an attachment can cease to have 
effect have been enumerated by the learned Judge and the antithesis between 
withdrawal of attachment and abandonment shows that the abandonment of 
an attachment cannot be by the mere act of parties. The actual decision of the 
case shows that for the determination of the attachment not covered by Order 21, 
rule 57, Civil Procedure Code, the order of the Court would be ordinarily necessary 
and the omission to state whether the attachment continues or ceases would 
probably result in the continuance of the attachment. We do not read the obser- 
vations of the learned Judge as laying down that a party can abandon an attachment 
validly imposed upon a property by the orders of the Court. A petition can be 
abandoned but not an act of the Court like the attachment. 


It was then urged that the first item in column 6 of E.P. No. 299 of 1933, Exhibit 
B-2, stated that the properties were attached and brought to auction sale and as 
there was nobody to bid, it (E.P. No. 1019 of 1922) was rejected and because the 
‘word “rejected” was used, the decree-holder was conscious of the non-existence of the 
attachment at the time, he filed E.P. No. 239 of 1933 on 11th November, 1933. Mr. 
Desikan, for the 1espondents, pointed out that though the word used in column 6 
was “rejected? when dealing with the mode in which the assistance of the Court 
‘was required in column 10 there is a specific mention of the existence of the attach- 
ment in E.P, No. 1019 of 1922 for it is prayed that the properties which were attach- 
ed under Order 21, rule 64, Civil Procedure Code, in E.P. No. xorg of 1922 should 
be sold and the amount realised. It is also relevant to note that after the execu- 
tion petition was returned there was a further endorsement that the attachment in 
E.P. No. 1019 of 1922 was still in force as that execution petition was disposed of 
only for statistical purposes. Hence it cannot successfully be contended that when 
the decree-holder filed E.P. No. 239 of 1933 he was conscious of the non-existence 
of the attachment already subsisting. On the other hand, various averments 
contained in Exhibit B-3 prove the contrary. 


A number of cases were cited before us to show that under certain circumstances 
the Court is entitled to infer that the attachment has ceased to exist as a result of the 
inaction of the decree-holder during a course of time and that from such conduct 
it could be concluded that there could be no attachment in existence. A very 
early case reported in Puddomonee Dossee v. Roy Muthooranath Choudhry*, was cited. 


In that case the Privy Council held that the “striking off” an execution peti- 
tion is an act which may admit of different interpretations according to the circum- 
stances but when a very long time has elapsed between the original execution and 
the date at which it was struck off, it should be presumed that the execution was 
abandoned and ceased to be operative unless the circumstances are otherwise 
explained. It is seen from that report that a very long time had elapsed between 
the filing of the original execution petition and the date on which it was struck 
off and, therefore, their Lordships presumed that the striking off was due to the 
inaction or negligence of the party. It means that he had abandoned the execu- 
tion petition itself. Nowhere do their Lordships say that the attachment as 
such can be abandoned or has been abandoned. All that can be gathered from 
the observations of their Lordships is, that ifa party is not diligent but on the other 
hand is dilatory and negligent in prosecuting the execution petition which after a long 
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lapse of time is struck off, the inference is that the same has been abandoned by bhim. 
The facts of the case show that the attachment was effected in 1832 and the execu- 
tion petition was struck off in 1844 and there is nothing to show that any proceedings 
were taken dwing the intervening period and it is also in evidénce that in 1840 
a fresh attachment was effected. In these circumstances there can be no doubt, 
whatever, that the earlier execution petition itself has been abandoned by the party. 
A later case in the same volume at page 418 Mussamut Goonjessur Koonwar v. Luchmee 
Narain Singh+, refers to this judgment of the Judicial Committee and lays down (sic) 


“Where an attachment more than nine years old, made in execution of a decree more 
than twelve years old was pleaded as an injunction operative under the Civil Procedure Code, sec- 
tion 240,the Court held themselves bound to assume in the absence of other information that the attach- 
ment had been removed, and the execution proceedings had all come to an end.” 


Here again for nine years there was absolute inaction and from the facts of the case 
it was legitimate to assume that the execution proceedings had come to an end. 


Sir John Wallis, Kt., Chief Justice, referred to the judgment of the Judicial 
Committee in Puddomonee Dasi v. Roy Muthoornath Chowdhry®, adveried to above in 
Chamiappa Tharagan v. Rama Iyer*, and held that the facts of that case befcre him 
raised a presumption that the attachment was abandoned. It is seen that the 
attachment was effected by the Court to which the decree had been transferred 
for execution and after sometime the petition was struck off and the decree was 
sent back to the Court which passed it. From these circumstances, the learned 
Chief Justice presumed that the attachment was abandoned. It is not clear how 
there can be an abandonment. But the actual decision had turned upon some 
other point. We are not able to see how this observation can help the case of the 
appellant. Great reliance was placed by Mr. Gopalaswami Iyengar on a 
decision of the Privy Councilin Maharaj Bahadur Singh v. Forbes*, where there 
are observations at pages 188 and 189. Because of the fact that between the first 
application in which the attachment was effected and the final one which came 
up for decision there had been a number of intervening applications for attachment 
which were different in nature and character from the initial one, their Lordships 
held that the réliefs claimed under the earliest application must be deemed to have 
been given up. It is clear, as their Lordships have stated, that three AE 
applications essentially different in character from the first of 1g08 had been file 
and, therefore, they presumed that the decree-holder must be deemed to have 
abandoned the first application, 


Here also, it is a case of an abandoment of the petition filed in the Court and 
not of an abstract thing as the attachment. It was further held that the combined 
effect of the intervening applications was that a substantial departure from the ori- 
ginal application had been mate so as to make it impossible to hold that the last 
application was a continuation of the initial one. The next case relied on by the 
learned counsel for the appellant is the judgment of Govindarajachari, J.,in Venkata- 
Lakshminarasinham v. Gomaji & Company®. Here also the learned Judge was consi- 
dering the abandonment of the application by the decree-holder in that he had 
not taken adequate steps in regard to his prayer for attachment and sale of the 
immovable property. In this case reference had been made to the decision of the ° 
Privy Council in Maharaj Bahadur Singh v. Forbes*, for concluding that where 
the intervening applications between the earliest and the latest execution applica- 
tion are essentially different im character from the earliest one it is quite open 
to the Court to infer an abandonment of that application and in any event the com- 
bined effect of the previous applications marks such substantial departure from the 
original application that it cannot be said that the later application should be 
treated as a continuation of earlier one. The facts of that case show that the earlier 
application had been abandoned. 
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"Où `behalf of the respondents two decisions have been brought to our notice, 
namely, Mohamadsha Khan Sahib v. Srinivasalu1, and Karuppan Chettiar v. Rajangam?. 
In the former. case the decision was that where by way of caùtion, a decree-holder 
who has previously attached the property of his judgment-debtor asks for re-attach 
ment, he does not thereby abandon or waive the original attachment especially 
where he refers to the prior attachment as subsisting and asks for re-attachment 
only if the Court should deem it necessary. In the latter case Venkataramana 
Rao, J., held that if owing to a mistake or ignorance of the legal rights the plaintiff 
obtained a fresh attachment when an earlier attachment is in force it would not 
terminate the attachment which was already subsisting. 


In our view, the point decided in the case cited above may usefully be applied 
to the facts of the present case. That the decree-holder was conscious of the existence 
of the attachment already effected when he filed E.P. No. 239 of 1933 has already 
been considered by us. The only point is whether the intervening applications 
between E.P. No. 1019 of 1922 and E.P. No. 239 of 1933 are so different in nature 
and character as to mel the Court to infer that the earliest application had 
been abandoned. The burden of proving that the application has been abandoned 
is on the defendant and he has not taken any steps to discharge that burden. No 
certified copy of any of the intervening applications has been produced before 
the Court and we are not able to say whether those applications contained 
any reference to the existence of the attachment in E.P. No. 1019 cf 1922. As 
Article 182 (5) of the Limitation Act then stood, the subsequent execution applica- 
tion can be considered as step-in-aid of execution only if it is filed within three 
years of the presentation of the earlier application and not as is now within three 
years of the passing of the final order on the earlier one. Therefore, we can safely 
presume that in E.P. No. 172 of 1925 and E.P. No. 1433.0f 1925 reference must 
have been made to E.P. No. 1019 of 1922 and the orders thereon. ‘The subsequent 
petitions also should make reference io the earlier ones. We are not, therefore, 
justified in presuming from the intervening applications that the earliest applica- 
tion had been abandoned by the deciee-holder. If that is so, in view of our conclu- 
sion that the attachment already effected was subsisting E.P. No. 239 of 1933 is a 
valid one by which the prcperties already attached on 2gtb July, 1922, can i‘ sold. 
Therefore, the sale in favour of the predecessor-in-title to the defendant cannot 
have precedence over the Court sale in favour of Rajammal. In this view the 
decision of the learned District Judge is correct. 


In the result the second appeal fails and is dismissed with costs. 
R.M. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice, AND MR. JUSTICE RAJAGOPALA 
AYYANGAR, 


The Province (State) of Madras, having its head quarters 

at Fort St. George, Madras and represented by the Chief 

Secretary .. Appellant* 

D. 

I. S. & C. Machado, a registered firm of general merchants 

and commission agents having their head-office at Tuti- 
_  corin .. Respondents. 
pein of Goods by Sea Act (XXVI of 1925), section 4 and Articles 2 to 4 of Schedule—Catrier— 


When could invoke the exemption from liability—Act of God— What constitutes to enable carrier to claim 
exemption from liability to loss on account of. 


Under section 4 of the Carriage of Goods by Sea Act, every Bill of Lading or similar document 
of title issued in India, which contains or is evidence of any contract to which the rules apply, shall 


I. (1902) 13 M.L.J. 221. 2. (1939) 2 M.L.J. 916. 
* ©. S. Appeal No. 96 of 1951 and Memo. of Objections. 17th December, 1954, 
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contain an express statement that it is to have effect subject: to the provisions of the said rules as applied 
by the Act and it 1s only when a Bul of Lading is issued and this document contains an express pro- 
vis:on that it is subject to the terms of the rules under the Act, that the rights and obligations 
of the parties are governed ‘by the stipulations set out in Articles 2 to 4, cluding the exemptions 
irè favour of the carrier. Both the conditions have to be satisfied before the exemption could be 
invoked by a cartier. 


Vita Food Products Inc. v. Unus Shipping Company, L.R: (1939) A.C. 277 and Canadian and Dominion 
Sugar Company Limited v. Canadian National (West Indies) Steamships Limited, L.R. (1947) A.C. 46 referred. 


The provisions of the rules embodied in the schedule to the Act do not apply propno ngore to 
all contracts of carriage by sea but only in cases where a Bul of Lading has been issued incorporating 
the provisions of the Act. i 


If the occurrence (moderate winds during monsoon) was nothing extraordinary and one that could 
have been anticipated, the loss caused by it would not be attnbutable to an act of God. Where 
the carricr has not anticipated or provided against such occurrence, he cannot claim exemption 
from liability for the value of the, cargo lost by the boat sinking in such weather. 


Gase-law as to what amounts to act of God reviewed. . 


On appeal from the Decree and Judgment of the Honourable Mr. Justice 
Mack, dated the 8th January, 1951 and passed in theexercise of the Ordinary Origi- 
nal Civil Jurisdiction of the High Court in C.S. No. 156 of 1947. 


The Advocate-General (V. K. Tiruvenkatachari) and the Government Pleader 
(C. A. Vaidialingam) for Appellant. 


S. Krishnamurthi for Respondents. 


The Judgment of the Court was delivered by 


pe Sea Ayyangar, 7.—This is an appeal by the defendant, the State of Madras, 
against the Judgment of Mack, J., in C.S. No. 156 of 1947 filed by the respondents 

ainst them, and the complaint of the appellant is directed against the disallowance 
aba portion of the counter-claim which had been raised by them in the suit. The 
plaintiffs have filed a memorandum of cross-objections objecting to the decree 
in respect of a portion of the counter-claim in favour of the State. 


The plaintiffs are a registered firm carrying on business inter alia as country- 
craft-carriers for a long time ard they were employed in such capacity by the Govern- 
ment of Madras for transporting rice from the West Coast to Tuticorin during the 
years 1945-1946. The terms and conditions upon which the plaintiffs were to 
render this service were reduced to writing and embodied in a contract, dated 24th 
November, 1945, between the Governor of Madras represented by the Commissioner 
of Civil Supplies on the one part and the plaintiffs on the other. This’ sets out 
the conditions under which, and the remuneration payable for the transport of 
rice in country-crafts between Trivandrum port and Tuticorin port. A supple- 
mental contract was entered into on 4th December, 1945, relating to the loading 
of the bags of rice from the pier-head at Trivandrum into country-crafts. The 
plaintiffs deposited with the defendant Rs. 5,000 and Rs. 1,000 as security under 
the two contracts above-mentioned. For arrears in the remuneration payable 
to them for the services rendered by them under these two contracts, the plaintiffs 
brought the suit C.S. No. 156 of 1947 on the Original Side-of this Court for the 
recovery of Rs. 59,116-10-0 made up of the charges payable to them on several 
items as under the agreement. The Government of Madras admitted that a sum of 
Rs. 56,494~10-g was due to the plaintiffs as remuneration but counter-claimed in 
respect of damages sustained by them in matters to be mentioned immediately. 
The learned Judge has granted to the plaintifis a decree for this sum of Rs. 56,464, 
and there is now no dispute as regards this portion of the decree, the only items 
in controversy being those comprehended in the counter-claim by the defendant. 


This comprises two distinct heads. The first is as regards the claim to com- 
pensation. for the loss of 3,005 bags of rice entrusted to the plaintiffs for carriage 
from Trivandrum to Tuticorin, but which was never delivered at destination, 
and which were stated by the plaintiffs to have been lost by “an act of Gcd”’. The 
value of the goods thus lost is stated to be Rs. 85,069-8-8. The entire amount 
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of this counter-claim has been negatived by the learned Judge. The second head 
relates to the short fall between the weight of the goods as handed over to the plain- 
tiffs at Trivandrum compared with the weight as delivered’ by them at Tuticorin. 
The contract, dated 24th November, 1945, contains a tolerance clause permitting 
2 lb. per bag of 164/4/7 lb. After making this agreed allowance, there was an 
excess shortage of 3,52,230 lb. and the defendant counter-claimed for the value 
of this quantity wbich came to Rs. 61,317-15-1. The learned Judge decreed to the 
defendant 2/3rd of the excess, viz., Rs. 40,878 and disallowed the rest. The amount 
disallowed by the learned Judge is the subject-matter of the second item of the 
appellant’s claim. The plaintiffs have filed a memo. of cross-objections against 
this decree for Rs. 40,878. 


The first question to be considered is regarding the liability of the plaintiffs 
for the loss of the 3,005 bags entrusted to them. The plaintiffs anticipated the 
counter-claim in this regard and pleaded in paragraph 11 as follows: 


“The plaintiffs state that a consignment of 3,005 bags of Tanjore boiled rice weighing about 
2202 tons was sent by the defendant through the plaintiffs in December, 1945. The bags were 
loaded at Trivandrum on plaintiffs’ country-craft on 2gth December, 1945. When the country-craft 
reached the south limit of Port of Tuticorin it struck a submerged rock on account of adverse weather 
due to an act of God and sprang a leak and the goods were lost. The plaintiffs state that the de- 
fendant is wrongfully claiming from the plaintiffs a sum of Rs. 82,261-14-0 being the value of 3,005 
bags of rice so lost on the ground that the plaintiffs shall make good the loss.” i 


The defendant’s version in regard to this is to be found in paragraph 8 of their 
written statement which runs as: 


“In respect of the transport of rice done by the plaintiffs under the contract, dated 24th Novem- 
ber, 1945, above adverted to 488, 517 Ib. of 3005 bags of Tanjore boiled rice were sent by the defendant 
through the plaintiffs in December, 1945, asallegedin paragraph 11 of the plaint. The bags were 
loaded at Trivandrum on the 2gth December 1945. The defendant states that in and by virtue 
of the provisions of clause 3 of the aforesaid agreement of the 24th November, 1945, the plaintiffs are 
responsible for the safe transport of the said rice to the Tuticorin Port. The defendant demies the alle- 
gations in paragraph 11 of the plaint that the goods were lost on account of an act of God but states 
that the same were lost by the negligence of the plaintiff and his servants or agents or other people 
who were in charge of the boat in which the rice was loaded. The defendant therefore claims thar 
the plaintiff is liable to re-imburse the defendant the value of the said quantity of rice. The defen- 
dant claims the value of same at the rate of Rs. 14-5-3 per maund being the cost of the rice to 
the defendant at Tuticorin Port. The defendant states that the total amount due by the plaintiff to 
the defendant under this head is Rs. 85,069-8-8.” 


Before dealing with the evidence relating to the sinking of thejship to ascertain 
whether this could be attributed, to an act of God, we might refer to the reasoning 
by which the learned trial Judge has rejected the claim by the State. He dealt 
with the evidence as regards the circumstances in which the sbip was sunk, and 
reached the conclusion that the ship sank in what was really fine weather by striking 
against a coral reef and that this was not due to an act of God. On this finding 
if the rights and obligations of the parties were to be based wholly upon the agree- 
ment, dated 24th November, 1945, marked as Exhibit P-1, which exempted the 
carrier from liability for loss to the cargo while in transit by sea only if caused, by 
enemy action or an act of God, the counter-claim would have to be allowed. 
But the learned Judge negatived the counter-claim by holding that despite the 
contract Exhibit P-1 the plaintiffs as carriers were protected by Article [V para. 2 
of the Indian Carriage of Goods by Sea Act, (XX VI of 1925) which provides that: 

“Neither the carrier nor the ship shall be responsible for loss or damages arising from the (a) 


act, neglect, or default of the master, mariner, pilot or servant of the carrier in the navigation or in 
the management of the ship’’. 


The reasoning of the learned Judge might as well be set out in his own words : 


“This Act embodied the unanimous recommendations made at the International Conference 
on Maritime Law held at Brussels in October, 1922. Every boat-load of rice was accompanied by a 
satmi letter, described as a bill of lading by Government in their correspondence, showing the ship- 
ment made by the Government of Madras, Civil Supplies, giving the weight, freight and other de- 
tails. The evidence shows that this letter was made out by the contractor’s representative at Trivan- 
drum and handed over to the tindal, and that on arrival at Tuticorin after paying harbour dues was 
handed ower to the Reception Tahsildar at Tuticorin for taking delivery at the customs shed. All 
these letters show on their face that they were issued ‘subject to rules in force as laid down by the 
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Government of India for Transport and Delivery’. Mr. Radhakrishnayya for plaintiffs contends that 
the rules contemplated there were the Articles of Act XXVI/of 1925. The learned Advocate-General 
contends that this Act has nò application to the suit contract at aa E section 2 it only of to 
x carriage of goods by sea in ships carrying goods from any port in British India to any other port 
whether in or outside British India. He d that as Trivandrém was not then in British India 
the Act is not applicable. Presumably this Act was adopted by the then Travancore Government 
for regulating the carriage of goods by sea from its ports....However this may be, plaintiffs were 
residents of Tuticorin, a port in British India. The other contracting party was the Madras Govern- 
ment. I am unable to see much force in the learned Advocate-General’s argument that these satm1 
letters were not bills of lading...... The simple point I have to determine is whether in this very 
hurried contract Exhibit P. 1 entered into to provide for a pressing emergency the contracting parties 
at all contemplated the Indian Carriage of Goods by Sea Act and contracted themselves out of its 
‘scope. It would be manifestly inequitable to deprive a carrier by sea of the protection afforded to 
him under Act XXVI of 1925 in respect of accidents by sea which are not acts of God, but which 
-arise from errors of judgment in the navigation and management of the ship by the master, mariner 
or the pilot....I find that the obligation under Exhibit P. 1 must be read subject to the protection 
afforded to the carner and the ship under Act XXVI of 1925 by which the contracting parties are not 
only bound, but also x opie agreed to be bound by the acceptance of these bills of lading sub- 
ject to rules in force which AE must include the Articles appended to Act XXVI of 1925. 
find in the result that the Pathimar Salim, boat No. 217, was sunk by the neglect of Rosiah Rodrigo, 
P.W. 3, who was in charge of the navigation of this ship in seeking to anchor it in unsuitable place. 
Under Article 4 of Act XXVI of 1925 plaintiffs cannot be held responsible for any damage resulting 
therefrom. This part of the counter-claim therefore fails.” 


We are of the opinion, that the entire reasoning of the learned Judge proceeds 
upon a misapprehension, and that the Carriage of Goods by Sea Act (XXVI of 
1925) is inapplicable to govern the rights of the plaintiffs while carrying the goods 
rile dispute under Exhibit P. 1. In the first place, by reason of section 2 of 

e Act: 


“the rules set out in the schedule have effect only in connection with the carriage of goods by sea 
eet carrying goods from any port in British India to any other port whether in or outside British 
Unless, therefore, the starting point or the port of loading is a port in British India 
the Act is obviously inapplicable. The learned Judge has assumed without any 
‘warrant that there must have been some legislation in Travancore on the same 
lines as Act XXVI of 1925. It is clear that there was no such legislation in force, 
in that State and the learned Judge erred in making a presumption the other way. 
It was only after Travancore acceded to the Indian Union that by reason of Central 
Act (XVIII of 1945) could the Carriage of Goods by Sea Act be made 
applicable to Travancore-Cochin along with other acceding States if a notification 
were issued therefor by the Central Government and it does not even appear 
that any such notification was issued. Subsequently of course by the Adaptation 
of Laws Order, 1950 section 2 of Act XXVI of 1925 was amended so as to cover 
ships carrying goods from any port in India to any other port in or outside India, so 
that it was only after 1950 thas the Carriage of Goods by Sea Act became appli- 
cable to vessels starting their voyage from the port of Trivandrum. 


Further, under section 4 of the Carriage of Goods by Sea Act: 


“every bill of lading, or similar document of title issued in British India which contains or is 
evidence of any contract to which the rules apply, shall contain an express statement that it is to have 
effect subject to the provisions of the said rules as applied by this Act ” 


and it is only when a bill of lading is issued and this document contains an express 
provision that it is subject to the terms of the rules under the Act that the rights 
and obligations of the parties are governed by the stipulations set out in Articles 
II to IV including the exemptions in favour of the carrier. Thus two conditions 
have to be satisfied before the exemption could be invoked by a carrier (1) he 
must have issued a bill of lading and (2) this should contain a clause stating that 
it was subject to the provisions of the Act. 


Thus in Vita Food Products Inc. v. Unus Shipping Company, Limited1, Lord Wright 
laid down that the Act and the schedules were attracted only where a bill of lading 





1. L.R. (1099) A.C, 277 at 288. 
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was issued and that there was ng provision in the Act making it imperative for the- 
carrier to issue a bill of lading, savt on demand of the shipper (Article III, paragraph. 
3 of the Schedule}. In th e before the Privy Council, a bill of lading was issued, 
but it did not contain a ktatement as required by the section corresponding to 
section 4 in the Indian enactment, viz., that it is to have effect subject to the provi- 
sions of the said rules as applied by this Act. The question was whether the bill 
of lading was invalid on this account or whether it was this document alone which 
governed the relationship between the parties as distinct from the exemptions and. 
immunities granted by the statute. The Privy Council held that the disobedience 
of the terms of a section corresponding to section 4 of the Indian Act did not render 
the bill of lading illegal, but that this instrument alone governed their relationship 
and not the provisions of the statute. A similar view was expressed in a later decision 
in Canadian and Dominion Sugar Company Lid., v. Canadian National (West Indies) Steam- 
ships Limited1, by the Privy Council, this judgment also being by Lord Wright. 
Dealing with the provisions of the Carriage of Goods by Sea Act, the learned Lord 
said : 

“Rule 3 expressly applies only if the shipper demands a bill of lading showing the apparent order 
and condition of the woods There is no evidence that the shipper here made such demand : indeed, 
no demand of this nature is alleged. The condition of the rule is thus not fulfilled. In Vita Food 
Products Inc. v. Unus Shipping Co.* this Board held that the rules under an Act in similar terms in force- 
in Newfoundland did not make it imperative for the carrier to issue a bill of lading save on 
demand of the shipper. There is indeed no law which prevents goods being carried at sea without 
any bill of lading at all or makes any particular form of bill of lading obligatory.” 

It is, therefore, clear that the provisions of the rules embodied in the schedule 
do not apply iby he vigore to all contracts of carriage by sea, but only in cases where 
a bill of lading has been issued incorporating the provisions of the Act. 


It is now necessary to deal with the observation by the learned trial Judge 
that the satmi letters issued in respect of each loading is tantamount to a bill of 
lading and the further point that the reference to the rules in the form renders 
the statute applicable to the carriage of goods in the present case. We have exa- 
mined the terms of the satmi letters and we are satisfied that it is not a bill of lading 
at all. It was not issued to the shipper by the Master of the vessel, but is really 
in the nature of a manifest enabling the Master or tindal of the vessel to receive 
payment of freight after delivery of these goods. Further the printed clause at the 
‘top “‘issued subject to rules in force as laid down by Government for transport 
and delivery ’? has nothing to do with the Carriage of Goods by Sea Act, but evi- 
dently refers to the rules and regulations made under the Defence of India Act in. 
relation to shipping and transport of goods by sea. The grounds upon which the 
learned Judge has disallowed .the counter-claim have, therefore, to be ignored, 
and indeed the learned counsel for the plaintiffs-respondents did not seek te support 
the judgment of the learned judge on the basis upon which it was rested. 


The rights and liabilities of the parties have, therefore, to be judged with refe- 
rence to the terms of the agreement Exhibit P-1 in which the only exception or 
exemption in favour of the carrier was in the event of loss of the cargo being caused. 
by enemy action or an act of God (Vide clause 11). As there is no question of enemy 
action in the present case, the plaintiffs would be liable for the loss, unless they were 
able to prove that the boat with the cargo sank by reason of an “‘ act of God.” As 
stated before, the learned trial Judge has negatived the plaintiffs’ plea in this regard. 


The learned counsel for the plaintiffs-respondents, however, challenged the 
finding of the learned Judge that the loss of the vessel was not due to an “ act of 
God ” and it will now be convenient to deal with the evidence in relation to it. 


The 3,005 bags of rice were loaded at Trivandrum on board a Kothia vessel 
on 28th December, 1945, by name “ Pathimar Salim’? No. 217. The normal 
duration of the journey from Trivandrum to Tuticorin is about 4 days. The vessel 
which carried the goods was of 190 tons. She left Trivandrum on the morning: 





1. L.R. (1947) A.C. 46. 2. L.R. (1939) A.C. 277. 
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of the 28th December and was sunk near Tuticorin-on-the, evening of 13th January, 

1946. ‘The distance between Trivandrum and Tuticorin is about 130 miles, Cape 
‘Comorin being situated almost mid-way between those two ports. The vessel 
when it left Trivandrum was in charge of a tindal by naine Ibrahim Kutti who has 
‘been examined as P.W. 1. The story of the plaintiff in relation to the ill-fated voyage 
is shortly this. The vessel reached Cape Comorin at about 7 A.M. on 29th December, 
1945. On arrival there the tindal experienced strong winds. He had with him 
one John who was really not a pilot, but who was supposed to know the route. 
‘These two decided that it was not safe to proceed further to Tuticorin and there- 
fore, sailed backwards to an intermediate port by name Colachel which they reached 
at about 4 P.M. on the same date. P.W. 1 then wired to Trivandrum asking for 
a pilot to be sent and he also went himself by bus to Trivandrum and met the agent 
of the plaintiffs P.W. 5. and requested him to spare a pilot. In response, one 
Rosiah Rodrigo who is P.W. 3 and who had experience of this route, was sent 
and Ibrahim and Rosiah joined the boat at about 3 p.m. on grd January, 1946. 
“They set sail that day and reached Comorin on yth January, 1946. From there’ 
they started on their voyage to Tuticorin and stopped at Panjal, Pattua, Manapad 
and Alathurai on their way to Tuticorin, though they had admittedly no business 
at these places. Leaving Alathurai at 5 A.M. on 13th January, 1946, they reached 
the outskirts of Tuticorin at 4 p.m. on the same day. The wind is said to have 
increased in violence towards the evening and considering that it was not safe to 
proceed into Tuticorin, they dropped anchors at a place called Peimundal 6 or 7 
miles from Tuticorin. Owing to the violence of the winds the anchor dragged and 
the boat struck a submerged rock and sprang a leak and was sunk. All the crew 
on board, however, escaped and reached Tuticorin where P.W. 1 the tindal made a 
report to the Port Officer, Mr. Smye, the next morning, i.e., on the 14th. The tahsildar 
‘went with a staff to the place where the boat sank to find out if there was any possi- 
bility of salvage, but what they saw consisted merely of the mast of the ship and there 
was no trace of the 3,005 bags which were stated to have gone down into the sea 
in the holds of the ship. This, in brief outline, is the story as spoken to by the plain- 
tiff’s witnesses. 

Before dealing with the evidence relating to the sinking of the ship, it is neces- 
gary to refer to one point merely to put it aside. This relates to a case which was 
sought to be developed by Government during the course of the evidence sugges- 
ting that the rice bags must have been taken out of the boat before it was sunk and 
that the rice must have been disposed of in black-market. The fact that the boat 
after coming up to Comorin went back to Colachel and on its subsequent journeys 
from there to Tuticorin halted in so many places without any apparent necessity 
to do $, coupled with the fact thai there were no traces at all of any rice bags on ihe 
morning of the 14th when the gite of the sinking was inspected by the tahsildar, 
and others viewed in the light of the disparity between the controlled and the black- 
market price of the commodity, undoubtedly create an amount of suspicion whether 
the rice bags were on board the vessel at the time of the sinking. But a fraud of 
this type has to be pleaded with particularity and cannot be rested on mere suspi- 
cion. It was on this ground that the learned trial Judge rejected the Government’s 
case in relation to this allegation, and we do not see any reason to differ from him. 

We have, therefore to proceed upon the footing that the 3,005 bags of rice 
were on the boat at the time when it sank on the evening of 13th January, 1946. ‘The 
question to be considered is, how did this loss occur. Was it really caused by negli- 
gence on the part of the owners or the crew in charge of the vessel at the relevant 
date? Or, was it due to an act of God? We shall first deal with the question whe- 
ther there was negligence on the part of the ship-owner or of the crew which was 
really the effective cause of the loss of the boat. The point may be considered 
under two heads : (1) was there a competent crew on board to navigate this boat ? 
(2) did the crew on board navigate the vessel properly? 

These questions have to be considered in the light of the undoubted delay 
that occurred in the vessel reaching Tuticorin from Trivandrum. We have‘already 
referred to the fact that though the normal duration of the journey between the two 
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ports is only about 3 to 4 days at the most, the time taken in the present case was 
from the 28th December to the evening of the 13th of January. Further, we have 
also this fact that though the vessel started from Comorin on the 7th of January, 
it has taken over 6 days to reach the environs of Tuticorin, a distance of about 60 
to 70 miles. This delay is wholly unexplaineu, and though in the evidence it was. 
stated that the boat called at the intermediate stations, the explanation is most 
unsatisfactory. The theory that this delay was due to heavy winds cannot be 
accepted, in view of the fact that other boats belonging to the same carriers had done 
the journey during this identical period taking the normal time. For instance, 
boat No. 56 left Trivandrum on the 25th December and reached Tuticorin on the 
goth. Boat No. 51 left Trivandrum on the 31st December and reached its desti- 
nation on grd January. Another boat No. 45 left Trivandrum on the gist 
December and was able to arrive at Tuticorin on the 4th January. In fact except 
this one boat, during the entire period from the 28th of December till the 19th of 
January, 1946, all the boats which had reached Tuticorin had taken not more than 
5 or 6 days at the most to make the journey and some of them have done it in 3 or 4 
days. If, therefore, the weather were left out of account, the unfamiliarity of the 
crew who were put in charge of the vessel to pilot it, is a possible explanation for 
this delay. It is in this context that it becomes necessary to examine whether the 
story of there having been a competent pilot on board the “ Pathimar Salim °” 
is made outornot. The case of the plaintiffs in explanation of the delay was shortly 
this : The vessel started from Trivandrum on the 28th December, with one Ibrahim 
Kutti (P.W. 1) as the tindal in charge of the vessel. It was stated that be was not 
acquainted with the route, Trivandrum to Tuticorin. There wasa pilot by name 
John whose knowledge was no better. That was why after reaching Comorin on the 
29th, Ibrahim Kutti decided to go back in order to get a proper pilot to man the 
vessel. The case of the plaintiffs as spoken to by this witness is that after having 
reached Colachel at about 4 p.m. on the 2gth of December he sent a telegram to his 
master and, also went himself to Trivandrum to get a good pilot into the boat. 
He says he went by bus to Trivandrum, met the plaintiffs’ agent one John examined 
as P.W. 5 and with his assistance secured the services of one Rosiah Rodrigo. It 
is stated that this Rosiah Rodrigo joined the boat at Colachel at 3 p.m. on grd January, 
1946. It was stated in evidence that this Rosiah was an experienced pilot who 
had navigated on this route continuously for several years and he was in charge 
of this vessel from Colachel to the environs of Tuticorin where the boat was lost. 
The boat after stopping at the places mentioned earlier reached a point 
about 7 or 8 miles from Tuticorin called Peimundal on the 13th. The case 
was that they found the winds heavy and decided to anchor in the open sea, 
not being able to sail to their destination. They sounded the depth and “found 
it to be about 15 feet. They dragged the two anchors that were on the boat, but . 
the anchors drifted and the vessel dashed against a submerged rock and sank. They 
tried to bale out the water for about 1} hours, but did not succeed. They had a 
life-boat in the vessel and life-belts and with the aid of these all the crew of 16 on 
board reached the coast. On the 14th they returned with the tahsildar in a steam- 
launch, but not a single bag of rice was to be found in the place where the ship 
was supposed to have been sunk. From this evidence, it is clear that P.W. 1 was 
incompetent to man the boat, not having done the trip before and that it would 
be an act of gross negligence on the part of the carrier to have put this vessel in 
charge of this tindal, particularly in monsoon time when knowledge of expert navi- 
gation was essential. But the case, however, put forward by this witness was that 
Rosiah was really in charge of the vessel from Colachel onwards and that he was 
an expert. In the cross-examination of the several witnesses called on behalf of 
the plaintiffs, the defendant suggested that the story of Rosiah being on board the 
boat was untrue. Though the learned trial judge has not given any fmding upon 
the point, a critical examination of the evidence has led us to the conclusion that 
Rcsiah was not really on the vessel. 


Before considering the evidence of Rosiah who has been examined as P.W. 3, 
it is necessary to mention a few preliminary facts. It is admitted thatthis individual 
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was in charge of boat No. 3 belonging to the same owner. He says he was contac- 
ted by P.W. 1 and P.W. 5 on and January, 1946 and that he reached Colachel by 
the evening of grd January, 1946, when he took charge of the ‘‘ Pathimar Salim °” 
al a pilot. It is also admitted that boat No. 3 of which this Rosiah was in charge 
left Trivandrum on the 25th and reached Tuticorin on tbe 27th (vide Exhibit D-8, 
which is a register giving particulars of the transport of rice on Government account 
by the plaintiffs). The version of the witness Rosiah is that after unloading the 
goods at Tuticorin he reached Trivandrum in time to be there on the second and 
that Ibrahim Kutti met and took him to Colachel, leaving Trivandrum on the second. 
But it is found from Exhibit D-8 that boat No. 3 left Trivandrum on 4th January, 
1946, reaching Tuticorin on the 7th and after having returned to Trivandrum star- 
ted another journey, Trivandrum to Tuticorin on 12th January, 1946, reaching 
the latter on 15th January, 1946. The log book of boat No. 3 which would show 
the persons who were in charge of it in its trips dated 4th January, 1946 and 12th 
January, 1946, has not been produced. 


Next, we have this very important circumstance that the fact of Rosiah being 
on board the ‘ Pathimar Salim’ is not to be found in any document till a very late 
stage and its significance cannot be missed. The first report of the accident is. 
the entry of protest with the Port Officer by the tindal which is dated 15th January, 
1946. The version set out in this document is that Ibrahim Kutti, Master and Com- 
mander of the Cotia called the ‘ Pathimar Salim’ and a crew of 14 set sail from 
Trivandrum to Tuticorin on the 29th of December, that they proceeded on their 
voyage encountering ordinary and moderate wind and weather and that nothing 
of any particular importance occurred until they reached Devil’s Point (Peimundal). 
On 13th January, 1946, at about 4-30 P.M. the wind prevailing there was strong and. 
the sea rough and the boat rolled heavily and shipped water fore and aft. 

“As the wind was adverse to continue my voyage, l dropped my two anchors but due to, 

nature of bottom which in many places is coral the boat dragged the anchors and dashed against a. 
a rock and sprung a leak. I, with the assistance of my crew, baled out the water but all was m vain 
and in order to save the boat and the lives of the crew I have jettisoned some of the cargo and yet 
I was unable to pump out the water entering into the boat. Then mvself and the eight crew on. 
14th January, 1946, early morning came in my life-boat to the shore near Devil’s Point and from there 
to Tuticorin came by walk....Again on 14th January, 1946, at 4 p.m. I went to the spot with three 
lighters from shore to remove the cargo...... I noticed my boat sunk.”’ 
It will be seen that there is absolutely no reference to Rosiah being the pilot of the 
vessel, a circumstance which would loom large in view of what happened during the 
journey and which necessitated the return to Colachel. In addition to this pro- 
test, the Port Officer, Mr. Smye, conducted an examination of Ibrahim Kutti under 
section 246 (3) of the Indian Merchant Shipping Act, 1923. In the description 
of the crew the name of no pilot is mentioned and there is only a statement that 
the crew consisted of the Master Ibrahim Kutti and 14 others. At about the same 
time Mr. Smye, the Port Officer of Tuticorin, before whom Ibrahim Kutti appeared. 
on the 14th and made the statement and protest, submitted a confidential report 
to the Government of India regarding the loss of this vessel and its contents are 
very significant. In this report Exhibit D-3 he said: 

The vessel whilst on a voyage from Trivandrum to Tuticorin experienced adverse weather 
when nearing Tuticorin and the tindal apparently decided to anchor...... 


It would appear the tindal was endeavouring to anchor under the lee of Hare Island 
inside the bay known as Devil’s Point, but on lowering the sails and letting go two of his anchor 
the vessel dragged and before further action was taken she struck a submerged rock and was holed.. 


This was the tindal’s first voyage to Tuticorin and he was not familiar with the coastline and local conditions. 


The tindalfiaving decided to anchor near Devil’s Point and acted accordingly it is doubtful if the 
accident could have been avoided after eae sail and letting go the anchors as the nature of the- 
sea-bed there is sand and coral and very poor holding ground but had he tackled seawards or returned 
to Pinnakayal he could have safely anchored and avoided the risk he took which resulted in the loss 
of both ship and cargo”. 

According to Rosiah as P.W. 3 he was also present when the tindal made the report 
and the protest, and it is surprising that if this were so, he omitted to mention the 
name Rosiah as the pilot in charge of the vessel at the relevant time. Mr. Smye 
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was examined .as a witness on commission and no attempt was made to elicit from 
him that Rosijah met him on the 14th. Indeed if Rosiah was really ca board and 
was in charge of the vessel at the time of the accident, one would have expected 
him to make a statement to the Port Officer and there would be some evidence bf 
his having done so. The earliest occasion when it is definitely-stated that it was 
the pilot Rosiah who was in charge of the vessel “ Pathimar Salim ” is only in March, 
1946. It is also not without significance that in a letter written by P,W. 1 to the 
owners of the vessel from Colachel, P.W. 1 admits that he did not say anything 
about getting a good pilot from Trivandrum, but only that they were waiting for a 
favourable wind. ‘The story, therefore, of P.W. 1 having gone over to Trivandrum 
to get a pilot and his getting Rosiah as a result of such endeavours must, therefore, 
be rejected as wholly improbable and inconsistent with ihe evidence. 


If we proceed upon the footing that Ibrahim Kutti was in charge of this boat 
at the relevant time, a case of negligence on the part of the owners of the vessel 
is clearly established, for, it is admitted that P.W. 1 had no knowledge of the route 
and was most inexperienced for the job and if owing to his mismanagement the 
vessel was lost, the loss is attributable really to the negligence of the carrier in tbe 
employment of his staff. 


Apart from this, even on the assumption that Rosiah was on board, the evidence 
in our opinion clearly establishes that there has been a negligence in the naviga- 
tion of the vessel, in that the boat was anchored at a point where there were sub- 
merged rocks to the knowledge of Rosiah. Without going so far as to say that 
a case of barratry has been proved, one cannot but characterise the action of the 
Master and the pilot in anchoring at Devil’s Point as one of near suicide- In 
Exhibit D-3 Mr. Smye said : 

“ The tindal having decided to anchor near Devil’s Point and acted accordingly it is doubtful 
if the accident could have been avoided after lowering sail and letting go the anchors as the nature 
of the sea-bed „there is sand and coral and very poor holding ground but had he tackled seawards 
or returned to Pinnakayal he could have safely anchored aud avoided the risk he took which resulted 
in the loss of both ship and cargo.” 

The evidence of Rosiah himself as to the circumstances which led him to anchor 
just at Devil’s Point seems to us clearly a piece of negligent navigaticn, particularly 
when coupled with his admission that he knew the nature of the sea-bed at that. 
point. We are, therefore, of the opinion that even if Rosiah was on board, he tco 
was negligent in the management of the boat and in anchoring it at such an unsafe 


point. 


On this finding, the plaintiffs would be clearly liable for the loss of these rice 
bags, and if the loss is proximately due to negligent navigation even if there was a 
heavy storm amounting to an act of God, the plaintifls would not be protected. 
But even apart from any negligence, in our judgment the plaintiffs have not been 
able to establish that the loss was due to an act of God. The plea in regard to this 
is that there was a heavy wind of Force 5 blowing at the time. Force No. 5 is charac~ 
terised in Exhibit P-4 the hand-book of Cyclonic Storms in the Bay of Bengal, 
as a fresh breeze blowing at 28 miles per hour. The log of the Tuticorin port shows 
that within the port limits or in the harbour the force of the wind that day was 
only No. 3 which is described ‘‘ as a gentle breeze blowing at 18 miles per hour.” 
Wind blowing at 40 miles an hour is termed “a moderate gale,” while it has to be 
at 56 miles per hour to be described as ‘‘ a strong gale’? whereas to be called “a 
storm,” the velocity of the wind has to be 75 miles per hour. The definition of 
the expression ‘‘ act of God” by Cockburn, C.J., in Nugent v. Smitht, has been 
followed in all the subsequent cases and might now be taken as established law. 
The learned Chief Justice said : 

“The definition which is given by Mr. Justice Brett, uf what is termed io our law the ‘act of God’ 
is, that it must be such a direct, and violent, and sudden, and irresistible act of Nature as could not 


by any amount of ability have been foreseen, or if foreseen, could not by any amount of human care 
and skill have been resisted.” 





1. (1876) L.R, ı C.P.D. 429, 434, 444. 
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The Judgment then proceeds : 


“We cannot say, notwithstanding the inability of the jury to agree to an answer to the fifth ques- 
tien left to them, that the defendan’ has in this case satisfied the burden of proof cast upon him so 
as to bring himself clearly within the definition. It seems to me impossible to say that no human 
ability could foresee the reasonable probability of the happening of rough weather on the voyage, and 
that a horse at sea might be frightened by it, or that no human ability could prevent injury to a 
frightened horse in such weather as occurred.” 


The exposition here given appears to me too wide as regards the degree of care 
required of the shipowner, and as exacting more than can properly be expected of 
him. It is somewhat remarkable that previously to the present case no judicial 
exposition has occurred of the meaning of the term “ act of God ” as regards the 
degree of care to be applied by the carrier in order to entitle himself to the 
benefit of its protection. We must endeavour to lay down an intelligible rule. 


eRe — = 


That astorm at sea isincluded in the term “actof God” can admit of 
no doubt whatever. Storm and tempest have always been menticned m 
dealing with this subject as among the instances of vis major ccming under 
the denomination of “act of God.” But it is equally true, as has already 
been pointed out, that it is mot under all circumstances that inevitable 
accident arising frem the so-called act of Ged will, any more than inevitable 
accident in general by the Roman and Continental law, afford immunity 
to the carrier. This must depend on his ability to avert the effects of the ots mayor, 
and the degree of diligence which he is bound to apply to that end. It must be 
admitted that it is not because an accident is occasicned by the agency of nature, 
and therefore by what may be termed the ‘act of God’ that it necessarily follows 
that the carrier is entitled to immunity. The rain which fertilises the earth and the 
wind which enables the ship to navigate the ocean are as much within the term 
‘act of God’ as the rainfall which causes a river to burst its banks and carry des- 
truction over a whole district, or the cyclone that drives a ship against a rock or 
sends it to the bottcm. Yet the carrier who by the rule is entitled to protection 
in the latter case, would clearly not be able to claim it in case of damage occurring 
in the former. For here another principle ccmes into play. The carrier is bound 
to do his utmost to protect goods ccmmitted to his charge from loss or damage, 
and if he fails herein he beccmes liable from the nature of his contract. In the one 
case he can protect the gocds by proper care, in the other it is beyond his power 
to do so. If by his default in omitting to take the necessary care, loss or damage 
ensues, he remains responsible, though the so-called act of Ged may have been the 
immediate cause of the mischief. If the ship is unseaworthy and hence perishes 
from the storm which it otherwise would have weathered ; if the carrier by undue 
deviation or delay exposes himself to the danger which he otherwise would have 
avoided ; or if by his rashness he unnecessarily encounters it, as by putting to sea 
in a raging storm, the loss cannot be said to be due to the act of God alone, and the 
carrier cannot have the benefit of the excepticn. 


James, L.J., observed in the same case: 


“The expression ‘act of God’ is a mere short way of expressing this proposition. A common 
carrier is not liable for any accident as to which he can show that it js due to natural causes directly 
and exclusively, without human intervention, and that it could not have been prevented by any 
amount of foresight and pains and care reasonably to be expected from him.” 


Coleridge, C.J., expressed himself in similar terms in the Queen v. Commisstoners 
of Sewers for Essex} and stated this of the expression ‘act of God.’ 


‘The expression itself, beingconfined to events which cannot be foreseen, or which if they can be 
foreseen cannot be guarded against, points to events which are prima facte likely to be of very 
unusual occurrence.” 

Reference may also be made to Paton on ‘Bailment’, p. 423, where Oakley v. The 
Portsmouth & Ryde Steam Packet Co.? is cited. In that case a towed boat was driven. 





x. (1885) L.R, 14 Q.B.D. 561, 574. 2. (1856) 2 Ex. 618 at p. 623. 
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by the force of the waves against the rudder of a steamboat which was towing it 
and then forced to stop in order to get beside a pier. _ There was no negligence. 
Barons Alderson, Martin and Platt held that this was not “ an act of God.” “ The 
act of God” means something overwhelming, and not merely an accidental cir- 
cumstance. The learned author also refers to the fact that in recent cases a stric- 
ter view has been adopted, and attention is invited to the statement of Lord Shaw 
accepting Lord Westbury’s definition of the term as ‘ circumnstances which no human 
foresight can provide against and of which human prudence is not bound to recog- 
nize the possibility.’ To a similar effect is a passage in Charlesworth on ‘Negligence’, 
at page 244. He defines an “ act of God ” as equivalent to damnum fatale in Scottish 
daw, which was defined by Lord Westbury in Tenent v. Earl of Glasgow}, in the passage 
already extracted and concludes that, to be “an act of God ” the occurrence in 
question must be due to natural causes exclusively, of an extraordinary nature, 
and such that it could not be anticipated or provided against. Dealing with high 
‘winds, he refers to Cushing v. Peter Walker and Son? and says: 

“Before wind can amount to an act of God....the wind must not merely be exceptionally strong 

but must be of such exceptional srength that no one could be reasonably expected to anticipate, 
or provide against it.” 
If therefore, the occurrence was nothing extraordinary and was one that could have 
been anticipated, the loss caused by it would not be attributable to an “act of 
God’. In the present case, there is clear evidence that during the mcnsoon, 
winds are fairly high and this was no extraordinary wind at all. The day was clear 
and there was no storm. The wind was moderate and was one that ought to have 
been anticipated and provided against by those undertaking navigation on this 
coast. The exemption based upon, the loss being attributable to an act of Ged, 
must therefore be rejected. In addition we have the circumstance that on that 
very day 13th January, 1946, other boats numbered 56, 35 and 75 have reached 
Tuticorin and Boat Number 78 reached Tuticorin on 14th January, 1946. In 
our judgment, the defendants are entitled to the value of of 3,005 bags vhich was 
lost on board the ‘ Pathimar Salim.’ The plaintiffs-respondents do not dispute 
the quantum of the amount claimed by the Government as the value of these 3,005 
‘bags, which they put at Rs. 85,069-8-8. 


The next head of claim by the Government is in relation to shortage in weight. 
Clauses 2, 3, 4, 5 and 12 of Exhibit P-1, the agreement, dated 24th November, 
1945 and clauses 2, 4 and 5 of Exhibit P-2 the supplemental contract entered 
into to cover the transport from the pier-head at Trivandrum to the craft, are 
relevant to the present question and are set out below: 


Exhibit P-r dated 24th November, 1945. 


“2, The Special Tahsildar will intimate the contractor in advance the dates on which the consign- 
ments will be ready, and on such intimation the contractor will check the quantity at the time ofloading 
by employing his own agent. The Special Tahsildar will also be present at the time of es to 

satisfy himself about the quality and weight: the certificate of the said Special Tahsildar shall 
be the conclusive proof between the parties to this agreement regarding the quality and also the 
fit condition of the rice i.e. not being damp. 


g. After the contractor takes delivery of the rice from the Special Tahsildar *x-craft he shall 
hold himself responsible for the safe transport of rice down to the Tuticorin Port. 


4. For every bag of 164 4/7 lb. (excluding the weight of gunny,) a maximum shortage fup 
to 2 Ib. shall he allowed : any loss not exceeding this limit shall be ignored and any loss in excess of 
åt shall be made good by the contractor. 


5. The contractor shall engage an agent or agents at Tuticorin who shall satisfy the Reception 
Tahsildar, Tuticorin, regarding the correctness of the weight and the condition of the consignments, 


12, The contractor shall be responsible for all losses exceeding 2 lb. per bag of 164 4/7 Ib. (ex- 
cluding the weight of gunny).” 


Exhibit P-2, dated 4th December, 1945 : 


t 
“2. The contractor will guarantee the weight of each bag recorded by the staff of the Additional 
Deputy Commissioner of Civil supnlies in the presence of the contractor’s representative in the godown 





1. (1864) L.R. 2 FLL. 22, 2. (1941) 2 All E.R. 693, 695. 
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at the time when the contractor delivers the bags at Tuticorin port, subject to the limit of precentage 
for wastage and dryage aHowed in the argeement executed by him before the Commissioner of Civil 
Supplies, Madras, on the 24th November, 1945. 


4. The entire liability for damages, pilferages, etc., subject to the limit of percentage specified 
in the agreement executed before the Commissioner of Civil Supplies, Madras, from the time the 
contractor takes delivery of the stocks at the pier-head at Trivan till they are delivered at Tuti- 
corin port is undertaken by the contractor. 


5. If any gunny is found unfit, it is to be replaced by a durable gunny before stocks are handed 

over to the contractor at the pier-head. If any gunny happens to develop holes after delivery to the 
contractor the stitching and other repairs will be undertaken by him at his own cost.” 
But it is, however, admitted that no certificates as provided for by clause 2 of Exhibit 
P-r were issued and no weight certificate was required from the Special Tahsildar. 
‘The case of ihe plaintiffs in respect of this matter and their defence to the claim 
of Government was based upon (1) that all the bags were not weighed, but only 
certain sample bags, that having regard to the number of bags that have to be trans- 
ported, the weighment of individual bags was practically impossible and that 
on this ground, there is no certainty in the weight of the rice handed over to them 
for transport : (2) that the rice were put into gunny bags which were old and which 
consequently burst, that notwithstanding several complaints, ihe old gunnies were 
not replaced by fresh ones and that the condition of the bags led to their bursting 
when the bags were stored ceiling high one over the other—the gunnies lower down 
‘being unable to bear the weight bursting and thus causing wastage. In proof of 
this, reliance was placed upon the fact that 977 bags of sweepings were delivered at 
“Tuticorin which would show that their case about the bursting of the bags had a sub- 
stantial foundation : (3) that there was no evidence of pilferage or loss in any other 
manner attributable to the negligence or misconduct of the servants of the. carrier. 
‘Though under the contract a tolerance of 2 lb. per bag only was provided for, it is 
clear that in the circumstances disclosed by the evidence this was wholly insuffici- 
ent, and that the entirety of the excess over 2 1b. could not justly be claimed by the 
Government. We have been taken through the evidence relating to the procedure 
adopted for delivery of these goods to the carrier in the Government godowns at 
‘Trivandrum and the checking at Tuticorin. But we are not satisfied that the 
learned Judge has erred in his appreciation of the testimony of the witnesses or the 
documents produced. The learned Judge has allowed to the Government damages 
for two-thirds of the deficiency and has disallowed one-third. We agree that 
this is merely a rough and ready method of calculating the loss, properly attributa- 
ble to the carriers. But in the absence of any better evidence, we do not think 
that the claim of the Government for the balance is made out. Nor are we 
satisfied that the conclusion of the learned Judge awarding two-thirds of the 
excess deficiency is unfair to the carrier, particularly in view of the terms of the 
contract. In the view we take of this matter and our agreement with the 
learned Judge in his conclusion on this part of the case, we do not find it neces- 
sary to traverse through the entire evidence, which the learned Judge has fully 
discussed, except to say that having considered the matter ourselves, we endorse 
all that has been said by him in relation to this portion of the counter-claim. 


The result is that the appeal succeeds to the extent of Rs. 85,069-8-8, being 
the value of 3,005 bags lost in transit while on board the ‘Pathimar Salim’ but is 
‘dismissed in respect of the claim regarding shortage in weight. The parties will 
pay and receive proportionate costs in the appeal and in the trial Court. 


The memorandum of cross-objections by the carriers plaintiffs is dismissed 
with costs, 


R.M. Appeal allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justicg RAJAGOPALAN AND Mr. Justion RAJAGOPALA AYYANGAR. 
William Jacks and Company, Ltd., Madras .. Petthoner® 
v. 
The State of Madras, represented by the 
Deputy Commercial Tax Officer, Harbour 
Division, Madras .. .. Respondent. 


Madras General Sales Tax Act (IX of 1939), as amended by Act (VI of 1951), section 3 (2) (viii)— 
Electrical goods— What are—Test to determine the nature of. 2 


The Madras General Sales Tax Act does not define what ‘electrical goods’ are. Neither the 
Act nor the rules framed thereunder prescribe any test which should be satisfied before any given 
article could be brought within the scope of section 3 (2) (viii), viz., electrical goods. It is neither 
possible nor desirable to prepare an exhaustive list of such materials nor is it possible to devise a formula 
of universal application. The correct and only practical test is to consider all such articles, the use of 
which cannot be had except with the application of electrical energy, as electrical goods. The goods 
concerned must be taken as a unit in considering its nature and it cannot be split up into parts to 
discover whether it is electrical goods or not. 


[The test under Administrative Instruction, G.O. No. 56, dated 5th January, 1952, not approved.], 


It will be too narrow an interpretation to hold that only those goods that are needed in genera- 
tion, storage and distribution of electricity that could fall within the scope of ‘electrical goods’. The 
words that follow the expression ‘electrical goods’ in section g (2) (ziti) is only illustrative and not 
exhaustive in their scope. 

Petition under section 12-B (1) of the Madras General Sales Tax Act ag 
amended by Act VI of 1951 praying that, the High Court will be pleased to re- 
vise the order of the Sales Tax Appellate Tribunal, Madras, dated 29th July, 
1953 and made in T.A. No. 398 of 1952. 


V. Ramakrishna Sastri for Messrs. King and Partridge for Petitioner. 


S. Ramanujam for the Assistant Government Pleader (K. Veerasami) for 
Respondent. 


The Judgment of the Court was delivered by 

. Rajagopalan, J—The question for determination in these proceedings in 
revision is whether the articles specified in lists 1 (a), 1 (b) and 1 (c) were elec- 
trical goods within the meaning of section 3 (2) (vs) of the General Sales Tax 
Act and on the goods specified in section 3 (2) (vii) an additional tax of three 
pies in the rupee can be imposed. The Tribunal was unanimous in its findings that 
item 9 of list 1 (a), the electrical pump sets enumerated in list 1 (b) and all the 
items in list 1 (c) other than item 2 were electrical goods. Item 2 in list 1 (ec). 
should really have been included in list 1 (a); item 4 of list 1 (a) was 26 inches 
circular saw-benches, and item 2 of list 1 (c) was a machine of the same type 
but of 20 inches variety. With reference to items other than item 9 of list 1 (a) 
and item 2 of list 1 (c) the learned Chairman of the Tribunal was of the view 
that they were not electrical goods. The view of the majority of the Tribunal 
which prevailed was that the component electrical motors of these items were 
electrical goods, and that on the turnover computed on the sale price of these 
electrical motors the assessee was liable to pay the additional tax of three pies 
for which section 3 (2) (viii) of the Act provided. 


Section 3 (2) (viš) which before the amendment of the Act was section 8 
(2) (v) runs :— 


“ALU electrical goods, instruments, apparatus and appliances, including fans and lighting bulbs, 
electrical earthenware and porcelain and all other accessories.” 
The Act did not define what ‘‘electrical goods’’ were. Neither the Act nor 
the rules framed thereunder prescribed any test which should be satisfied before 
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any given article was brought within the scope of section 3 (2) (viii). Admi- 
nistrative instructions were issued by the Government to the departmental autho- 
yities in G.O. No. 56, dated 5th January, 1952 which ran: 

“a machinery should be treated as an indivisible unit, where the electrical component forms an 
integral part of it and the entire machinery would be subject to the additional tax under section g (2) 
(v) of the Madras General Sales tax Act. Where the electrical component is not an integral part 
and can be detached from the machinery the value of the electrial component would alone be 
subjected to the additional Tax.” 

As the learned Chairman rightly’ pointed out that did not conclude a judi- 
ciol determination of the question at issue even before the Tribunal. 


It is neither possible nor desirable for this Court to embark on a preparation 
of an exhaustive list of what constitutes ‘‘electrical goods’’ within the meaning 
of section 3 (2) (viit) of the Act nor even is it possible to devise a formula of 
universal application. With reference to the items which the Tribunal had to 
consider in this case the test formulated by the learned Chairman was in our 
opinion the correct one—the only practicable test. He recorded: 


** I hold that only such articles the use of which cannot be had except with the application o 
electric energy, can be termed electrical goods or appliances.” 


The learned Chairman stated further :— 


“I am accordingly of the view that barring a case where a machine cannot be used except with 
the application of electrical energy, the machine has to be regarded as non-electrical. Both in the 
section and the description of the goods the expression used is “turnover relating to such goods.” 
The goods sold has to be taken as a unit in determining if it comes within the description and cannot 
be split up in the manner indicated in the Government order.” 


We entirely approve of this test. 


The learned counsel for the assessee reiterated the plea rejected, amd in our 
opinion rightly rejected by the Tribunal that it was only whatever was needed 
for generating, storing and distributing electricity that could fall within the 
scope of ‘‘electrical goods’’ in section 3 (2) (viii) of the Act. That would be 
to place an unduly narrow interpretation of the expression ‘‘electrical goods. ”’ 
The argument of the learned counsel was based virtually on the words ‘‘includ- 
fng fans and bulbs’’ as it occurred in section 3 (2) (viit). The learned counsel 
contended that fans and bulbs would not have been taxable as electrical goods 
but for their inclusion. We are unable to accept this contention. The words that 
follow the expression, ‘‘electrical goods’’ in section 3 (2) (viii) appear to be 
illustrative and not exhaustive in their scope. 

Judged by the practicable common-sense test mentioned above item 9 was 
rightly held to fall within the scope of section 3 (2) (vii). As the learned 
Chairman pointed out: ; : 

“Item g i the list is a double ended grinding machine. This is nothing more than an electrical 
motor, at either end of the shaft of which, grinding wheels are fitted for sharpening tools. The machine 


is nothing more than an electric motor and the grinding wheels form part of the shaft of the motor; 


it ari be worked except with the use of electricity. This machine must be regarded as electrical 
goods.” 


So did the items in list 1 (c) other than item 2 fall within the scope of 
section 3 (2) (viii). 

With reference to the pump-sets mentioned in list 1 (b) the learned Chair- 
man, who set out the unanimous view of the Tribunal on the question, found that 
the pump section was attached to an electric motor. The further finding was 
that in the case of these pumps there was no provision to drive them by any 
alternative power supply. On these findings, we are of opinion that the pump- 
sets were rightly classed as electrical goods. 


nly question that remains is whether the majority view of the Tribunal 
was a "nat the turnover of the computed value of the component electrical 
motors of item 2 of list 1 (c) and of the items other than item 9 of list 1 (a) wag 
liable to be taxed under section 3 (2) (vis). These motors were not in fact 
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sold or even valued separately when the goods were sold by the assessee. In 
our opinion, the view taken by the learned Chairman was the correct one, 
that for purposes of taxation the unity of the goods sold should not be impaired 
and that if the machine taken as a whole did not fall within the category of 
“electrical goods’’, a component part thereof, which was not sold as an inde- 
pendent item of goods could not be treated as the goods sold. Such a fictional 
sale could not furnish any basis for a computation of the taxable turnover. 

The order of the Tribunal will therefore be varied to this extent. The 
turnover of the sales of item 2 of list 1 (c) and of all items other than item 9 
of list 1 (a) inclusive of the value of the component electrical motors is liable 
to be taxed only under section 3 (1) (b) of the Act on the basis that they are 
not electrical goods. There will be no order as to costs. 


R. M. m Order varied - 
| [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Govuypa Menon, Me. Justice BASHEER ÅHMED 
SAYEED AND Mr. JUSTICE Ramaswami. 


The Karur Jai Hind Pictures represented by its partner 


Periasami Goundar .. Petitioner" 
v. 
A. M. Shahul Hameed .. Respondent. 


Civil Procedure Code (V of 1908), section 24—Sust of small cause nature transfered to another Court not 
having smal! cause jurisdiction and tried with a connected original suit--Nature of—If loses its small cause character 
-Whether appeal or revision lies. i 

Sub-section (4) of section 24 of the Civil Procedure Code lays down that a Court trying any 
suit transferred or withdrawn under the provisions of the earlier clauses in the section from a 
Court of Small Causes shall, for the purposes of such suit, be deemed to be a Court of Small Causes. 
When a small cause suit is transferred to a Court which does not have jurisdiction to try it as a smal? 
cause, even if the trial is proceeded with along with an original suit still the Court which tries it shall 
be deemed to be a Court of Small Causes for the purpose of the transferred suit alone. The decree 
passed in such a suit cannot be a decree in a original suit, and a revision lies to the High Court from 
such a decree under section 25 of the Provincial Small Cause Courts Act. 

Kandaswami Mudaliar, In re, (1950) 2 M.L.J. 495 held wrongly decided. 

Sankararama v. Padmanabha, (1912) 23 M.L.J. 973 : LL.R. 38 Mad. 25 followed. 

Chockalingam v. Palaniappa, (1932) 63 M.L.J. 689 : I.L.R. 55 Mad. 960 explained. 

Murugesa Mudaliar v, Venkatakesavalu Chetti, (1929) 56 M.L.J. 649 overruled. 

Bhagawati Pande v. Badri Pande, (1931) I.L.R. 54 All. 171 referred. 


Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of the District Munsif of Tiru- 
chirapalli, dated 26th August, 1954 and passed in S.C.S. No. 2787 of 1958. 

N. 8. Raghavan for Petitioner. 

A, Sundaram Atyar for Respondent. 

The Court made the following order of Referencet : 

Mack, J.—The petitioner in this revision petition was the defendant in a 
Small Cause Suit No. 2787 of 1953 in Sub Court, Tiruchirapalli, filed by the 
respondent for recovery of Rs. 825-9-9, the balance of a deposit of Rs. 1,000 
under an alleged contract for screening a picture. The petitioner filed a suit, 
O. 8. No. 411 of 1952, in the District Munsif’s Court, Tiruchirapalli, claiming 
substantial damages on the same contract. The District Judge, under section 24, 





*C.R.P. No. 1477 of 1954 and 15th April, 1955. 
C.M.P. No. 10321 of 1954. 
¢+16th December, 1954. 
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Civil Procedure Code, transferred the small cause suit to be tried along witk 
the original suit by the District Munsif, who gave the respondent & 
decree in the small cause suit, but dismissed the original suit 
filed by the petitioner. The petitioner has filed A. S. No. 356 of 
1954 against that dismissal in the Additional Sub-Court, Tiruchirapalli, and in 
C.M.P. No. 10321 of 1954 asks for a transfer of that appeal to this Court to- 
be heard along with C. R. P. No. 1477 of 1954, which he has filed against the 
decree against him in the suit originally filed as a small cause suit. 


As regards the procedure to be adopted in these cases, there is a diffe- 
rence of judicial opinion. In Kandasami Mudaliar, In re’, I took the view that 
a small cause suit loses its character as such when withdrawn to the original side 
and tried along with a original suit in a common trial in which a common issue 
or issues arise for determination. The learned advocates in that case both 
agreeing, a direction was given to the District Court to admit three C. R. P’s. 
arising out of three small camse suits, on being properly stamped with ad valorem 
court-fee and to give them a disposal along with the main regular appeal in: 
the original suit pending on its file. 


A different view was taken by Raghava Rao, J., in Gopala Rao v. 
Seetharamiah’, in which, following a Bench decision in Sankararama v. Padma- 
nabha, he held that in such a case only a revision petition and not an appeal 
would lie from the decree passed in a suit originally filed as a small cause ‘suit. 
That was a case in which a small cause suit filed in the District Munsif’s Court 
at Eluru was transferred by the High Court to the Subordinate Judge’s Court 
at Eluru for disposal along with two other original suits. 


In Sankararama v. Padmanabha®, Sundara Ayyar and Sadasiva Ayyar, 
JJ., considered a case in which a suit which was instituted as a small cause suit 
in a subordinate Court was transferred by the District Court to the District 
Munsif’s Court for trial as an original suit and was again transferred to another 
District Munsif’s Court for trial and disposal. It was held that the decree. 
passed by the latter District Munsif’s Court was a decree of a Court of Small 
Causes and that no appeal lay against such a decree. Section 24, clause (4) doeg- 
create a difficulty of interpretation amd application in cases of this kind. It 
lays down that: 


“ The Court trying any suit transferred or withdrawn under this section from a Court of 
Small Causes shall, for the purposes of such suit, be deemed to be a Court of Small Causes.” 


In Murugesa Mudaliar v. Kesavalu Chetty*, Ananthakrishna Ayyar, J.. 
explained and distinguished this Bench decision in holding that am order of 
transfer passed under section 24 (4) of the Civil Procedure Code cannot invest a, 
Court not having small cause jurisdiction with it, and that such an order did’ 
not enable a judge having small cause jurisdiction up to a particular limit to- 
try as a small cause suit a suit exceeding that limit, and, therefore, the High 
Court had no power to transfer a small cause suit pending on the file of a Subordi- 
nate Judge to the Court of a District Munsif where the small cause jurisdiction 
of the District Munsif is less than the value of the small cause suit. 


In the case before me, the District Munsif clearly had no ET cause 
jurisdiction to try this suit instituted as a small cause suit,in the Sub-Court. 
What then is the procedure to be adopted when there are two suits pending in 
two different Courts, one a small cause suit and the other an original suit, 
both raising common issues on the same evidence between the same parties?” 





tr. (1950) 2 M.L.J. 495. 3. (1912) 23 M.L.J.373: LL.R. 38 Mad. 25.- 
1 M.L.J. 250 4. (7920) 56 ML.J. 649. 
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The view, that I took in Kandasanu, In re* was that in such eases, the small cause 
sult loses its small cause character when transferred for disposal along with the 
original suit on this ground, and that section 24 (4) had no application to this 
type of case. In view of the conflict between my decision in Kandasami, In re’ 
and that of Raghava Rao, J. in Gopala Rao v. Seetharamiah? and the difficulty of 
reconciling the decision of Ananthakrishna Ayyar, J., in Murugesa Mudaliar v. 
Kesavalu Chetty,? with this type of case, I think the difficulty should be resolved 
by a reference to a Full Bench so that the correct procedure to be adopted in 
such cases which are not of infrequent occurrence may be indicated. When once 
two suits like these have been tried and decrees passed on the footing of a single 
judgment, it seems to be necessary that appeals and revision petitions arising 
out of the common judgment should be heard by one and the same Court, the 
alternatives learned advocates stressed before me being either that the appeal 
should be withdrawn to be heard along with the C.R.P. or that the C.R.P. 
be sent down for disposal as a first appeal along with the connected appeal. 


These petitions were then placed before the Full Bench. 
N. S. Raghavan for Petitioner. 
A. Sundaram Iyer for Respondent. 


The Order of the Court was pronounced by 


Govinda Menon, J.—In the view of Mack, J., a small cause suit transferred 
to another Court not having power to try that suit as a Court of Small Causes, 
when tried along with a connected original suit loses its character as a small cause 
‘gait and the decree passed in such a suit is appealable under section 96 of the 
Code of Civil Procedure and no revision lies to the High Court under section 25 
of the Provincial Small Cause Courts Act. This is the view expressed by him in 
Kandaswam Mudaliar, In re. The view of Raghava Rao, J., in Gopala Rao 
v. Seetharamiah,? is to the contrary, and we have now to decide which of the 
two views is correct. The judgment in Kandaswamt Mudaliar, In re, was deli- 
vered at the admission stage of three Civil Revision Petitions which arose out 
of three small cause suits filed originally in a Court of Small Causes but with- 
drawn to be tried along with an original suit in the District Munsif’s Court of 
Vellore where the District Munsif tried all the four suits together on common 
evidence and gave a decree jointly in favour of the plaintifis and some of the 
-defendants against some other defendants. An appeal was filed against the 
deeree in the original suit before the District Court, Vellore and revision peti- 
tions under section 25 of the Provincial Small Cause Courts Act were filed þe- 
fore the High Court against the decrees in the small cause suits. When these 
revision petitions came up for admission the learned Judge directed the papers 
to be returned to the advocate so that the same may be re-presented after affixing 
proper Court-fee as appeals before the Disrict Judge, for in the opinion of 
Mack, J., before whom these revision petitions came up for admission a small 
cause suit loses its character as such immediately it is withdrawn to the original 
side and tried along with an original suit. He also rested his decision on com- 
mon-sense and practical view. With due and profound respect to the learned 
Judge we are unable to agree with the view taken by him. Sub-section (4) of 
section 24 of the Code of Civil Procedure lays down: ' 

“that a Court trying any suit transferred or withdrawn under the provisions of the earlier 


clauses in the section from a Court of Small Causes shall, for the purposes of such suit, be deemed 
to be a Court of Small Causes. 


No reference has been made to this statutory provision in the 

judgment of Mack, J., for apparently it was not brought 

-to his notice. We find it impossible to agree with the learned Judge 

+ nef tN Ne A Ie 
t. (1950) 2 M.L.J. 495. . (192 6 M.L.J. 649. . 
2. Be 1 M.L.J. 250. S (7929) 5 ma 
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in the opinion expressed by him in view of sub-section (4) of section 24, Civil 
Procedure Code. When a small cause suit is transferred to a Court which, as in 
the present case, does not have jurisdiction to try it as a small cause, even if the 
trial is proceeded with along with an original suit, still the Court which tries it 
shall be deemed to be a Court of Small Causes for the purpose of the transferred 
suit alone. That being so if it is a Court of Small Causes then the decree passed 
by it cannot be a decree in an original suit. If we compare section 24, Civil 
Procedure Code, with section 35 of the Provincial Small Cause Courts Act the 
difference becomes clear and explicit. Under section 24 (4), Civil Procedure 
Code, if a case is transferred from the existing Court of Small Causes to another 
ordinary civil Court such a suit has to be dealt with as a small cause suit and the 
Court of transfer must be deemed to be a Court of Small Causes. But under 
section 35 of the Provincial Small Cause Courts Act where a Court of Small 
Causes has ceased to exist or ceases to exercise such powers, in such a case without 
any order of transfer the snit goes to the Court which would have jurisdiction 
to try it if the suit had been filed after the cessation of the Small Cause Court. 
Therefore the decision by the Court to which the small cause suit ig transferred, 
fs not open to appeal but the decision of the Court to which the case gets trans- 
ferred under ‘section 35 of the Provincial Small Cause Courts Act is appealable. 
The view taken by Mack, J., is opposed to the trend of authorities in this regard. 


In Sankararama v. Padmanobdha', the matter has been elaborately discussed 
by. Sundara Ayyar and Sadasiva Ayyar, JJ., and it has been held that where a@ 
suit which was instituted as a small cause suit in a Subordinate Judge’s Court 
was transferred by the District Court to a District Munsif’s Court for trial as an 
original suit and was again transferred to another District Munsif’s Court for 
trial and disposal it was held that the decree passed by the latter District Mun- 
nif’s Court was a decree of a Court of Small Causes and no appeal lay to the Dis- 
trict Court against such a decree. The learned Judges observed that by the 
operation of section 24 (4), Civil Procedure Code, the Court to which a small 
cause suit is transferred becomes a Court of Small Causes for the purposes of 
the suit even if it is not a Small Cause Court. As Sundara Ayyar, J., pointed 
out at page 30: l ea 

«The Legislature has thought it proper to give finality to the decisions not only of Small 

Cause Courts and Courts invested with small cause jurisdiction but to decisions of a third class of 
Courts, namely, of Courts to which a suit of small cause nature is transferred.” 
It was further observed that a District Court in transferring a small cause 
suit to a Court not having small cause jurisdiction of the requisite amount had 
no power to direct that the suit should be tried as an 
original suit. There'is nothing wrong in trying an original suit and a small 
cause suit together where the evidence is the same and the question for decision 
is also identical but each of the suits retains its character as when instituted 
which cannot be put an end to by transfer to another Court. We are in entire 
concurrence with this decision, which has not been seriously assailed for nearly 
forty years though there is an obtter dictum of Krishnan Pandalai, J., in 
Chockalingam v. Palaniappa,? where the learned Judge observes thus: 

“ Therefore where a suit is transferred to a Small Cause Court there is nothing in the sub- 
‘section which requires that suits of higher value when transferred shoul be tried as a small cause 
suit or that there shall be no appeal therefrom. This point, however, does not arise in the pre- 
sent petition which only raises the question of the power of transfer to a Court which has small 
cause jurisdiction of a suit of higher value than such jurisdiction.” 

The learned Judge has not dissented in so many words from the observation in 
Sankarearama v. Padmanabha', though Jackson, J., who was the other Judge 
of the bench referred to that decision in another connection and approved: of it. 


Eeng 


1. (1912) 23 M.L.J. 373: I-L.R. 38 Mad. 25. Mad. g60 at page 965. ° 
2. ean 63 M.L.J. 689 at 693 : ILL.R. 55 
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Mr. Justice Ananthakrishna Iyer in Murugesa Mudaliar v., Venkata Kesa- 
valu Cheitt, takes the view that an order of transfer passed under sub-clause (4) 
of section 24 of the Code of Civil Procedure cannot invest a Court not having 
small cause jurisdiction with one; nor can such an order enable a Judge havirfe 
small cause jurisdiction up to a particular limit to try as a small cause suit, a 
suit exceeding that limit. Therefore the High Court has no power to transfer 
a small cause suit pending on the file of the Court of a Subordinate Judge to 
the Court of a District Munsif where the small cause jurisdiction of the District 
Munsif is less than the value of the small cause suit. The learned Judge dis- 
tinguished the case Sankararama v. Padmanabha? on the ground that in that case 
the order of transfer itself directed the suit to be tried as an original suit. It 
is somewhat difficult to appreciate the distinction made by Ananthakrishna 
Iyer, J. Sub-section (4) of section 24, Civil Procedure Code, pre-supposes want 
of small cause jurisdiction in the Court to which the small cause suit is trans- 
ferred. That is why the words ‘‘be deemed to be a Court of Small Causes’’ are 
used. If in fact the Court is actually one of small causes there is no necessity 
for the words ‘‘deemed to be.’’ In these circumstances when a small cause suit 
is transferred to a Court not having small cause jurisdiction for the purpose of 
the trial of that suit the Court shall be deemed to be a Court of Small Causes. 
That is, whatever is done in the trial of that suit by the Court would be consi- 
dered as done by a Court of Small Causes. It is as if for the trial of that parti- 
cular suit, the Court is invested with small cause powers of the requisite pecuniary 
limit. This is what follows from the decision in Sankararama v. Padmanabha.” 
In Chockalingam v. Palaniappa®, both the learned Judges agreed that the suit 
which was within the small cause jurisdiction of the Subordinate Judge and be- 
yond the small cause jurisdiction of the District Munsif can be transferred by 
the District Judge to the file of the District Munsif as the District Munsif was 
eompetent to try the suit within the meaning of section 24 (1) of the Civil Pro- 
cedure Code. Though Jackson, J., has referred to the decision in Murugesa 
Mudaliar v. Venkata Kesavalu Chetis', he has not expressly dissented from the 
view taken by Ananthakrishna Ayyar, J. In Kamalathammal v. Herthara,* Patan- 
jali Sastri, J., relies upon Chockalingam v. Palantappa’, for concluding that the 
District Court may transfer any proceeding from a Court of Small Causes to a 
Court not having adequate small cause powers to deal with it as a Court of Small 
Causes. Nevertheless the latter Court shall be deemed to be a Court of Small 
Causes for the purposes of the suit transferred. The learned Judge has not refer- 
red to the decision of Amanthakrishna Ayyar, J., in Murugéesa Mudaliar V. 
Venkata Kesavalu Chetts.1 In the case before Krishnan Pandalai, J., in Chocka- 
lingam v. Palaniappa®, on account of the abolition of the Subordinate Judge’s 
Court which alone had jurisdiction to try the suit as a small cause suit on account 
of the pecuniary value of the suit, the suit was transferred to the'Court of the 
District Munsif by the District Judge and such a transfer was held to be valid. 
A Full Bench of the Allahabad High ‘Court in Bhagwati Pande v. Badri Pande,® 
considered the effect of section 35 of the Provincial Small Cause Courts Act and 
section 24 (4) of the Civil Procedure Code and Sulaiman, A.C.J., at page 180, 
states that the Court to which the suit has been transferred. under 
section 24, Civil Procedure Code, would dispose of the suit as a Court of Small 
Causes and no appeal would lie from its decree even if it has no jurisdiction to 
try other small cause suits of equal value. The view expressed by Anantha- 
krishna Ayyar, J., that a District Judge has no jurisdiction to transfer a small 
cause suit from the Court of the Subordinate Judge to the Court of the District 
Munsif not having adequate pecuniary jurisdiction as a small cause suit is op- 





I. nes 56 M.L.J. 649. "4. (1940) 2 M.L.J. 700: ALR. 1941 Mad. 
2. (IQIZ 23 M.L.J. 373: I.L.R. 38 Mad. 25. 103. : 
é: (1992) 63 M.L.J. 689: LL.R. 55 Mad. 5. (1931) LL.R. 54 All. 171 (F.B.). 
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posed to the current of decisions not only of this Court but of other High Courts 
as well. If the learned Judge’s view is correct in our opinion there is no neces- 
aity for sub-sction (4) of section 24, Civil Procedure Code, at all. The reason 
is that if the Court to which the small cause suit is transferred has jurisdiction 
to try it as a small cause guit then sub-section (4) of section 24, Civil Procedure 
Code, becomes redundant. The enactment of sub-section (4) itself pre-sup- 
poses the non-existence of small cause jurisdiction of the requisite limit. 


We, therefore, think that in the present case a Civil Revision Petition has 
been properly filed in this Court. What then is the procedure to be followed? 
In our view instead of transferring the appeal that is pending before the lower 
appellate Court in the connected snit it would be better to direct the Addi- 
tional Subordinate Judge, Tiruchirapalli, to dispose of A.S. No. 356 of 1954 
as expeditiously as possible so that the result of it might operate as res judicata 
if no second appeal is filed against the appellant. On the other hand if a 
second appeal is filed then the same can be heard along with C.R.P. No. 
1477 of 1954. Till then C.R.P. No. 1477 of 1954 will be adjourned. There- 
fore the order which we propose to make in C.M.P. No. 10821 of 1954 is 
that the Additional Subordinate Judge of Tiruchirappalli will be directed to 
dispose of Appeal No. 356 of 1954 before the 30th of July, 1955. 


R.M. Order accordingly. 


[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :-—Mr, Justice Govinpa Manon, Mr. Justices BASHEER AHMED 
SAYEED AND Mr. Justicg RamaswaMi. 


‘SSubramania Chettiar and others .. Appellants 
v. 
Narayanan and others .. Respondents. 


Limitation Act (IX of 1908), Article 182 (5)—~‘Final Order’—Execution petition validly presented into 
Court and returned for compliance unth directrons—-Dtrections not complied with in time—Execution petition un- 
numbered and dismissed—If a ‘Final Order’ for purposes of saving limitation. 


An execution petition which was in conformity with law was presented into Court and was re- 
turned by the office for certain amendments and it was eventually found that notwithstanding the 
return the requirements of Order 21, rules 11 to 14 of the Code have been complied with. The peti- 
tion was re-presented after the expiry of the time granted for such re-presentation, with an appli- 
-cation to excuse the delay and both the unnumbered execution petition and the application to 
-excuse the delay were dismissed. 


Held : Such dismissal of the execution petition would still amount to a ‘Final Order’ within the 
meaning of Article 182 (5) of the Limitation Act. 


Held further : The correct and more acceptable view is not to treat the numbering and admitting 
of the execution petition as a necessary sins qua non for any order passed upon it to become final, if 
as a matter of fact the initial presentation complied with the provisions of the Code. The finality of the 

-order does not depend upon the addition of the petition to the numbers of the execution petitions 
pending before the Court, but what has to be considered is the essence of the disposal. If after an 
order is passed it is not possible for the Court to do anything further with the paper that is rejected, 
then the order would be a final one ; but if something more has to be done even after the passing of 
tthe order in which case the Court will be enabled to take into consideration other matters arising 
out of the same petition, then it is difficult to say thatitisafinalorder. ‘The view that unless a petition 
ås numbered it has no legal existence in the eye of the law is not correct. 


*A,A.A.O. No. 140 of 1951. 15th April, 1955. 
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Syed Ghulam Sahib v. Viswanatha Aypar, (1942) 2 M.L.J. 768, overruled. 


Muthu Venkatasubba Reddiar v. Thangavel Chetti, (1948) 1 27; Sabapatht Mudaliar v. Maha- 
linga Padayachi, (1950 2 M.L.J. 539; Ramabhadra Reddiar v. Re ndra Reddiar, (1952) 2 ae 
73 and Syed Ghulam Sahib v. Viswanatha Avyyar, (1942) 2 M. L.J. 768, referred. 


Gopalaswami Mudaliar v. Executive Officer, Tiruvarur Devasthanam, (1945) 1 M.L.J. 428, Fuluni 
Venkataratnam v. Kollipara Rama Kotayya, (1945) 2 M.L.J. 152 ; Nataraja Pillai v. Narayanaswami Ayyar, 
(1947) 1M. L.J. 3935 Parankusa Naidu v. Ayyanna Naidu, (194 3) 1M.L.J. 445 and Seetharama Chettiar v. 

Muthuknshna Chettiar, (1947) 2 M.L.J. 553, approved and followed. 


Chidambaram Chettiar v. Murugesam Pillai, (1939) 2 M.L.J. 671; Official Recever, Ramnad v.. 
Narayanaswami Thevar, (1941) 2 M.L.J. 1018 and Kuppuswami Nainar v. Rangaswami Goundan, (1948) 
2 M.L.J. 374, referred and dissented from. 


Appeal against the Appellate Order of the Court of the Subordinate Judge 
of Pudukottai, dated 28th June, 1950, and made in A.S. No. 17 of 1950, pre- 
ferred against the order of the Court of the District Munsif of Pudukottai, ‘made 
in E.P. No. 57 of 1949 in O.S. No. 941 of 1935. 


K. Raman, V. Srinwasan and T. R. Ramachandran for Appellants. 
Respondents not represented. 


Order of Reference was made by 

Krishnaswams Nayudu, J—The question for determination in this appeal ig 
whether the execution petition is in time. The first execution petition was 
presented on 18th April, 1948, within three years of the passing of the decree. 
The second one was presented on 7th March, 1946, and was signed and verified 
not by the decree-holder but by one Natesa Pillai describing himself as the 
power of attorney agent of the decree-holder. It was returned on 11th March,,. 
1946, calling upon the petitioner to produce the power of attorney, copy of the 
final decree, the encumbrance certificate and the sale papers, and two months’ 
time was fixed for complying with the requisitions. Ten months thereafter, the 
petition was re-presented on 12th January, 1947, beyond the time granted for 
compliance. Along with the petition, an application for excusing the delay _ 
was also presented. The power of attorney required was not produced and an 
endorsement was made on the execution petition that the power having been 
cancelled and the petition having been presented by an agent without such & 
power of attorney the execution petition might be dismissed. On the applica- 
tion for excusing the delay the Court passed an order dismissing it on 20th 
January, 1947. The execution petition itself was taken up on 27th January, 
1947 and was dismissed. The order of dismissal was in the following terms: 


“As per order in E.A. No. 108 of 1947, dated 20th January, 1947, delay excuse petition having 
been dismissed, this E.P. is dismissed.” 


The third execution petition out of which the present appeal arises was pre- 
sented on 7th September, 1947. The question is as to whether it could be held 
that the order, dated 27th January, 1947, was a final order passed on an ap- 
plication made in accordance with law to the proper Court for execution in 
which case the third execution petition would be in time. The: trial Court held 
that it was such an order, while in appeal the learned Subordinate Judge of 
Pudukottai took a different view and dismissed the petition as out of time. 
Respondent in the present appeal is not represented. 


It was urged m the lower appellate Court that the second execution peti- 
tion having been signed and verified by a person who had no valid authority, 
was not a valid petition at all, and in any’event, the petition to excuse the delay 
having been dismissed on 20th January, 1947, the order rejecting the execution 
petition itself on 27th January, 1947, cannot be taken to be a final order within 
the meaning of Article 182 (5) of the Limitation Act. As regards the first of the 
contentions, the lower appellate Court found that since under Order 21, rule 11, 
Civil Procedure Code, the execution petition need not be signed and verified by 
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the deeree-holder himself, but might be signed and verified either by the appli- 
cant or by some one proved to the satisfaction of the Court to be acquainted with 
the facts of the case, and since Natesa Pillai who was an ex-agent, stated in the 
petition that he was acquainted with the facts of the case, that 
would be sufficient compliance with order, 21, rule 11, Civil Procedure 
Code. The presentation of the execution petition was by the vakil who was 
found to have had authority. The lower appellate Court rightly found 
that the second execution petition was validly presented into Court. But on 
the second contention as to whether the order of 27th January, 1947, would 
amount to a final order within the meaning of Article 182 (5) of the Limitation 
Act, the learned Judge placed reliance on two Bench decisions of this Court in 
Syed Ghulam Khadw Sahib v. Viswnathayyar’ and Kuppuswami Naimar v. 
Rangaswami Goundan* and took the view that as the application excusing the 
delay was dismissed and since as a consequence the unnumbered second execu- 
tion petition was dismissed on 27th January, 1947, the order of dismissal would, 
not amount to a final order. 


In Syed Ghulam Khadir Sahth v. Viswanathayyar, the execution petition was 
returned on the ground that the sale papers were not filed and the decree-holder 
was required to re-present it within three weeks after remedying the defects. 
The requisition was not complied with and it was re-presented nearly three 
years after without an application to excuse the delay. Subsequently, the decree- 
holder presented an application for excusing the delay in the re-presentation 
of the unnumbered execution petition and the delay was not excused. It was 
held that the unnumbered petition was one in conformity with law, the require- 
ments of Order 21, rules 11 to 14, Civil Procedure Code, having been complied 
with and the mere non-production of the sale papers and the encumbrance 
certificates could not be held to be an omission which justified the order of re- 
turn. It was furher held that when a petition is returned for the purpose of the 
petitioner doing something to enable the Court to proceed further with it, 
the Court really defers its consideration until it is brought back with the defects 
remedied, that it is only then that the Court is placed in a position to consider 
it judicially and make what can be regarded as a final order on it, and that an 
execution petition returned for amendment but not re-presented has no legal 
existence till it is re-presented, and if it is re-presented after the time limited, it 
does not acquire the status of a petition callmg for an order unless the delay is 
excused. In that case, the application for excusing the delay was rejected and 
the consequence was that there was no valid petition before the Court to be 
ordered or rejected. It was urged there, as in the present case, that the peti- 
tion was found to be in accordance with law and was wrongly returned and 
therefore it could not be contended that the petition when presented or re- 
presented had no legal existence. With reference to this contention, the learned. 
Judges observed at page 773 as follows :— 


“But surely an order of return, right or wrong, if made by a competent Court is nota mere 
nullity and cannot be ignored by the party affected. Nor is it open to take back the petition 
and choose his own time for re-presenting It...... He must re-present it within the time limited 
by the order, and if he does not, he must move the Court for an extension of time, or for excusin 
the delay. If the Court excuses the delay, the re-presented petition will date back to its ori 
presentation. Ifthe Court, however, refuses to do so, the position must be the same as if it had 
never been re-presented and consequently it never emerged into legal existence.” 


The facts of the present case warrant the application of the principle laid down 
an that decision. 
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But reliance is placed on the judgment of Somayya, J., in Gopalaswamt 
Mudahar v. Hzecutive Officer, Tiruvarur Devasthanam}. In. that case the execu- 
tion petition was.returned for amendment and was re-presented with an appli- 
cation for excusing the delay in re-presentation. The application for excusing 
the delay was dismissed. Still the learned Judge held that when there was no 
defect in the previous execution petition and the same was returned for com- 
pliance with certam particulars and the petition was re-presented without un- 
due delay, the order of the executing Court refusing to excuse the delay and dis- 
missing the Petition was ‘‘final’’ within the meaning of Article 182 of the Limi- 
tation Act and saved limitation. Somayya, J., preferred to accept the view of 
King, J. in Ramachandra Naidu v. Muthu Chettiar’, that, when there was no de- 
fect in the previous execution petition and the same was returned and there was 
no undue delay in the re-presentation, the order of the executing Court refusing 
to excuse the delay and dismissing the execution petition must be taken to be a ` 
“final order”. In Syed Ghulam Khadir Sahib v. Viswanathayyar®, the delay in 
re-presentation was nearly three years and Somayya, J., observed that he was in 
agreement with the view of King., J., in Ramachandra Naidu v. Muthu Chettiar’, 
that the decision in Syed Ghulam Khadir Sahib v. Viswanathayyar®, does not 
apply to a case where there was no undue delay in the re-presentation of the 
prior execution petition. 


I feel I am bound by the decision of the Bench in Syed Ghulam Khadar 
Sahib v- Viswanathayyar®, and the present appeal has therefore to be dismissed. 
Somayya, J., and King, J., have taken a contrary view that they were not in- 
clined to follow the view taken by the Bench in Syed Ghulam Khadir Sahib vV. 
Viswanathayyar®. The view taken by Somayya, J., and King, J., appears to be 
quite reasonable as if in fact an execution petition, which is in conformity with 
law,'is presented and if the office returns the petition for amendment and it is 
eventually found that notwithstanding the return the requirements of Order 21, 
rules 11 to 14 have been complied with, the mere fact that an application to ex- 
cuse the delay is dismissed and the execution petition is also dismissed would not 
have the effect of holding that the dismissal of the execution petition could not 
amount to a ‘‘final order.” 


As there is a conflict between the decision of the Bench in Syed Ghulam 
Khadir Sahib v. Viswanathayyar®, and the view taken by the learned Judges in the 
two other cases, and as this question frequently arises it is desirable that there is 
an authoritative decision on the matter. I am of the opinion that the question 
may be considered by a Bench, preferably, a Full Bench. 


Place the papers before the Honourable the Chief Justice for orders. 


When this Appeal came on for orderst before Rajamannar, C.J., and Raja- 
gopala Ayyangar, J., the Court passed the following 


Onpmr :-—It is ordered that this appeal be posted before a Full Bench. 


In pursuance of the above order, the Appeal came on for hearing before a 
Full Bench. (Govinda Menon, Basheer Ahmed Sayeed and Ramaswami, JJ.) 


K. Raman, V. Srinivasan and T. R. Ramachandran for Appellants. 
Respondents not represented. 
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The Judgment of the Court was delivered by 


Govinda Menon, J.—As the order of reference sets out the facts with suff- 
cient elaborateness it beomes unnecessary for us to restate the same. On the 
finding that a second execution petition filed in Court on 7th March, 1946, was 
validly presented, what has to be considered is whether its dismissal at a later 
stage without being numbered on account of the fact that certain requisitions 
directed to be complied with by the Court were not fulfilled would amount to a 
‘final order’ or not. It is undisputed that if the requirements had been complied 
with within the time allowed and thereafter for some reason or other the peti- 
tion was dismissed then that dismissal would amount to a final order within the 
meaning of the term in Article 182 (5) of the Indian Limitation Act. In the 
present case the application that was properly presented was returned for cur- 
ing defects, which were not done within the prescribed time and the request for- 
excusing delay in re-presenting the application was rejected with the result that 
the application which was unnumbered was dismissed on 27th January, 1947. 
Divergent views on the aspect as to whether such an order is a final one can be 
gathered from the line of cases either way and we have to choose that which lays: 
down the correct principle. 


In Syed Ghulam Khadir Saheb v. Viswanathayyar,! Krishnaswami Iyengar 
and Kunhi Raman, JJ., came to the conclusion that when an execution petition 
is returned for the purpose of the Petitioner doing something to enable the 
Court to proceed further with it then the- Court really defers its consideration 
until it is brought back with the defects remedied and it is only then that the 
Court is placed in a position to consider it judicially and make an order which 
can be regarded as a final order on it. It was further held that the question 
whether an order is final order within the meaning of Article 182 (5) of the- 
Limitation Act is not to be judged by reference to what the Court passing the. 
order thought at the time nor by the language employed by it. It is for the: 
Court before which the nature of the order is questioned at a later stage to de- 
cide the matter. Therefore an execution petition which is returned for amend- 
ment but not re-presented within the time specified and the delay in re-presen- 
tation subsequently was not excused is not a petition calling for a final order. 
According to the learned Judges, therefore even if the initial presentation was 
in accordance with law but some defect in the petition has to be remedied, until 
that is done within the prescribed time the petition as such cannot be deemed’ 
to exist as a pending cause and subsequently if that is rejected by the Court it 
would not be a final order. Some support to this point of view can be gathered 
from the earlier decisions. In Chidambaram Chettiar v. Murugesam Pillai, it 
was held that an application which does not conform to the requirements of order 
21, rules 11 to 14 of the Code of Civil Procedure and which for thatreason hañ 
to be kept in abeyance to permit the defect to be remedied is not an application 
made in accordance with the law and therefore even if the direction allowing: 
time to remedy the defect is regarded as an order of the Court it would not be 
an order passed on an application made in accordance with the law, and hence 
cannot be called a final order. 


In the Oficial Receiver, Ramnad v. Narayanaswam Thevar, the learned’ 
Judges held that the rejection of an unnumbered petition cannot be deemed to 
be a final order as wrong compliance of the requirements to remedy the detect 
which prevented the numbering of the petition was due to the act or default of 
the decree-holder and in the circumstances the unregistered petition cannot. be- 
deemed to be pending or revived later on by a fresh application. The princi-- 
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ple which the learned Judges followedis that it is only Where an execution peti- 
tion after compliance with the necessary formalities is numbered and thereafter 
it is disposed of by an order that the adjudication can be deemed. to be a final 
order. A similar view was taken in Kuppuswami Nainar v. Rangaswami 
Goundan', where Satyanarayana Rao, J., followed the Bench decision in Syed 
Ghulam Khadir v. Viswanathayyar’, and held that when an unnumbered peti- 
tion was returned for compliance with certain requisitions and the same was 
not returned within the time prescribed and later on an application to excusa 
delay in re-presentation was dismissed, then in the eye of the law the unnumbered 
petition did not exist with the result that the order rejecting the peti- 
tion or refusing to excuse delay would not be called a final order. The 
principle deducible from these decisions is that even if the initial re-presenta- 
tion did conform to the requirements of the law but still until the petition is 
numbered it could not be considered to be in existence though it might remain in 
the archives of the Court and on the rejection of such a petition the Court ig not 
deemed to have passed an order on an existing cause pending before it., The 
decision in Syed Ghulam Khadir Sahih v, Viswanathayyar*, did not meet with 
approval at the hands of King, J., in Ramachandra Naidu v. Muthu Chettiar’, 
where the learned Judge held that an application, which was in accordance 
with the law and which was returned for the production of sale papers and ex- 
tension of time for which was refused by the Court and later on dismissed with- 
sut being admitted and numbered, was nonetheless an application pending in 
Court and that its dismissal amounted to a final order within the meaning of Arti- 
cle 182 (5) of the Limitation Act. The learned Judge was further of the opi- 
nion that it is not always essential that the application should be admitted and 
numbered before the order passed on it can be called a final order. The learned, 
Judge took a similar view in Parankusa Naidu v. Ayyanna Naidu*, If there is no 
procedural defect or non-compliance with the imperative provisions of Order 21, 
rule 11, Civil Procedure Code, in the presentation of an execution petition 
but the same is returned for compliance with certain particulars but that is 
not re-presented within the time allowed and the delay in re-presentation is not 
excused, still any order passed on such an application would be a final order. 
This is the purport of the judgment of Somayya, dJ., in Gopaleswami Mudaliar 
v. Executive Officer, Ttiruvarur Devasthanam®. It is evident from this that the 
act of numbering the petition and adding it on to the pending causes is not an 
essential one for the order passed on it to be termed a final order. A similar 
view was taken by the learned Judge in Juluri Venkataratnam v. Kollipara Rama 
Kotayya.6 Wadsworh, J., in Nataraja Pillai v. Narayanaswanmi Iyer! was of the 
view that where an execution petition is ordered to be returned for supplying 
certain information within the time given but the decree-holder does not in fact 
take return of the petition from the Court and the Court thereupon rejects the peti- 
tion on a subsequent date the order of rejection would amount to a final order 
on a subsisting petition for the purposes of saving limitation. The learned 
Judge followed the decision of King, J., in Parankusa Naidu v. Ayyanna Naidu,* 
and distinguished Syed Gulam Khadir Saheb v. Viswanathayyar .* 


Gentle, C.J., and Tyagarajan, J., in Seetharama Chettiar v. Muthukrishna 
Chettvar®, considered a case where an execution petition was rejected by a Court 
without numbering it because the party did not take it back to comply with 
eertain particulars within a particular time when ordered by Court and the learned 
Judges were of the opinion that such a rejection was a final disposal of the petition 
and therefore the order passed was a final order. The decision of King, J., in 
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Parankusa Naidu v. Ayyanna Natdu* and of Wadsworth, J., in Nataraja Pillai v 
Narayanaswam Tyer*, was followed. It is clear from the reasoning of the learned 
‘Chief Justice Gentle that in order to make an order a final one the numbering of 
the petition and adding it ðn to the fe of pending cases are not essential neces- 
sities. The learned Chief Justice enunciated a similar principle in Muthu 
Venkatasubba Reddtar v. Thangavel Chett#®, sitting with Satyanarayana Rao, J., 
distinguishing the case in Syed Ghulam Khadir v. Viswanathayyar*. Two of 
us, Govinda Menon and Basheer Ahmed Sayeed, Jd., in Sabepathi Mudaliar v. 
Mahalinga Padayachi’, considered most of the cases noted above and we are of the 
opinion that if there is a valid presentation in the first instance an order re- 
jecting such a petition for non-compliance with certain requirements would be a 
final order. It was stated in the course of discussion that it was impliedly 
‘understood that if there had been an initial proper presentation of an execution 
petition, any intermediate order or subsequent irregularities such as not taking 
back the return or not numbering would not take away from the effect of the 
initial valid presentation so as to detract from the final nature of the order 
which ultimately rejected the petition. In L.P.A. No. 7 of 1949 Satya- 
narayana Rao and Raghava Rao; JJ., followed- the decision in Muthu 
Venkatasubba Reddiar v. Thangavel Chetti and distinguished the case in 
Syed Ghulam Khadr Saheb v. Viswanathayyar*. They also approved of the 
-decisions in Veerabhadriah v. Seshiah® and Sadapatht Mudaliar v. Mahalinga 
Padayach®. Lastly we may refer to the decision of one of us Basheer Ahmed 
‘Sayeed, J., in Ramabhadra Reddiar v. Ramachandra Reddiar,’ in which the pre- 
vious case-law either way came in for discussion. It was decided there that where 
:an unnumbered execution petition returned for filling up certain particulars was 
re-presented after a delay of eighteen months without the requirements having 
been complied without an application for or an express order excusing delay but 
‘there was an endorsement that the decree-holder was not pressing the petition 
and that it might be rejected, the Court passed an order ‘not pressed, rejected’ 
-Buch an order would be a final order within the meaning of Article 182 (5) of 
‘the Limitation Act. Reliance was mainly placed upon the decision in Muthu 
Venkatasubba Reddtar v. Thangavel Chetti.? 
We have now stated the conflicting views which necessitated the placing of 
this C.M.S.A. before a Full Bench. After a consideration of the various 
authorities it seems to us that the correct and more acceptable view is not to 
‘treat the numbering and admitting of the execution petition as a necessary sine 
gua non for any order passed upon it to become final, if as a matter of fact the 
“initial presentation complied with the provisions of the Civil Procedure Code. 
‘The finality of the order does not depend upon the addition of the petition to the 
numbers of execution petitions pending before the Court but what has to be © 
considered is the essence of the disposal. If after the order is passed, it is not 
possible for the Court to do anything further with the paper that is rejected, 
“then the order would be a final one but if something more has to be done even 
after the passing of the order in which case the Court will be enasled to taka 
junto consideration other matters arising out of the same’ petition, then it is diff- 
cult to say that it is a final order. We are of the opinion, therefore, that the 
view taken in Syed Ghulam Khadw Sahib v. Viswantahayyar*, that unless a 
jpetition is unnumbered, it has no legal existence in the eye of the law is not 
correct and we are unable to follow the same. The opinion of King, J., Somayya, 
.J. and Wadsworth, J., approved of in later cases is the correct one. In the 
result the order of ‘the Subordinate Judge is set aside and that of the District 
“Munsiff restored with costs here and in the Court below. There was no appear- 
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ance of counsel on behalf of the respondent but Mr. K. Raman for the appellant 
has placed before us all the relevant decisions for and against the contention. 
and we are grateful to him for the assistance rendered. 


R.M. |. — Appeal allowed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -—Mer. Justice RAJAGOPALA AYYANGAR. 


K. R. Kumaraswami Chettiar .. Petitioner® 
"ay, 
Krishnaswami Chetti .. Respondent. i 


Limitation Act (IX of 1908), section 10—Extended period of limitation under—If would apply k cases of 
ordinary barlneni 


The whole scheme of the Indian Limitation Act proceeds upon a sharp distinction between a. 
bailment as such and an express trust for a specific purpose covered by section 10. The provision of 
section 10 of the ‘Act cannot be extended to the case of ordinary bailments. 

~ ` Petition under section 25 of Act IX of 1887, praying the High Court, to 
revise the Decree of the Court of the District Munsif, Tiruppur, made in S.C.S.. 
No. 806 of 1951. 


.-T. R. Thyagarajan for Petitioner. 
R. Santhanam for Respondent. 
sie The Court delivered the following 


MAES ‘Jopement.—The only question raised by the eneon in this revision: 
` petition is whether the suit filed by him which was dismissed by the learned’ 
District Munsiff of Tiruppur is barred by limitation as held by the Court below. 


The transactions out of which this suit arose came about this way. The 
plaintiff used to entrust certain metal sheets to the defendant who is a metal: 
worker for fabricating vessels. This practice went on for a considerable time. 
But the last dealing had between the parties was in 1944-45. The present suit has. 
been filed in 1951 for the recovery of Rs. 268-5-0 claimed to be the balance due to 
the plaintiff on account of these transactions resulting from non-delivery to him 
sither of the fabricated vessels or the return of the sheets supplied by him. The: 
learned District Munsiff hag dismissed the suit on the ground that it was barred 
by limitation. The contention raised on behalf of the plaintiff was that the 
euse was governed by section 10 of the Indian Limitation Act the allegation being- 
that there was an express trust for-a specific purpose created by the entrust-- 
“ment of the metal sheets to the defendant. The learned District Munsiff held’ 
that it was an ordinary case of bailment to which section 10 did not apply and. 
applying any other Article of the Limitation Act the suit was clearly barred. 
The contention which was repelled by the Court below has been urged here by 
learned counsel for the petitioner. He has drawn my attention to the decision. 
in Ktshtappa Chetty v. Lakshmi Ammal.* But the facts of that case have no- 
thing to do with the case here. The whole scheme of the Indian Limitation Act 
proceeds upon a sharp distinction between bailment as such and an express trust- 
for a specific purpose covered by section 10. Articles 31, 32, 48, 48-A and 49: 
of the Limitation Act would make this point clear. ` In all these cases, there is 
a bailment. Specific property belonging to the plaintiff gets into the hands of 
the defendant and the defendant is under an obligation to return that pro- 
perty but either by negligence or by misconduct there is a loss caused to the pro- 
perty belonging to the plaintiff. All these cases are governed by the Articles 
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which I have set out and not by section 10. To extend the provisions of section 
10 to the cases of ordinary bailments would revolutionise the entire law relating 
to limitation. Learned counsel for the petitioner is not able to place before 
me any case in which to a case of ordinary bailment, as we have here, the provi- 
sions of section 10 have been applied. I am not surprised at it. The judgment. 
of the Court below is correct.’ The Civil Revision Petition fails and is dis- 
missed with costs. 


R. M. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice anp Mr. Justice RAJA- 
GOPALA AYYANGAR. 


Swarnalingam Chettiar .. Petitioner* 
v. ; 
Assistant Labour Inspector, Karaikudi © .. Respondent 


Constitution of India (1950), Article 20 cope—Summons under section 94, Criminal Procedure Code 


y on d i eee es 
(F of 1898) directing accused to produce certain in his possession—Production can be resisted on the ground 
that accused cannot be compelled to be a witness against himself. 


The accused was charged with the offence of contravening the provisions of the Madras Shops 
and Establishments Act, The prosecution alleged that certain accounts maintained by the accused 
in the usual course of business were necessary for the purpose of the trial and the Sub-Magistrate 
directed summons under section 94,Criminal Procedure Code,to issue to the accused for the préduc- 
tion of those documents. On revision | 7 


Held : The caer of the accused to produce the documents must be upheld. The guarantee’ 

under Article 20 (3) of the Constitution would extend to any compulsory process for production of _ 

evidentiary documents which are reasonably likely to support a prosecution against the accised.’. 
M. P. Sharma v. Satish Chandra, (1954) 1 M.L.J. 680 : 1954 S.C.J. 428 (S.C.) relied on. 
Satya Kinkar v. Nikhal Chandra, A.I.R. 1951 Cal. ror referred to. 


Petition under sections 435 and 439 of the Code-of Criminal Procedure, 
1898, praying the High Court to revise the order of the Court of the Sub-Magis- 
trate of Karaikudi, dated 20th July, 1954 and made in C. CŒ. No. 1380 of 1954. 


N. Arunachalam and 8. Swamikannu for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachart) with Srimathi Padmini 


se N for the Public Prosecutor (V. T. Rangaswami Aiyangar) for Res- 
pondent. 


The Order of Court was pronounced by 


Rajamannar, C.J.—This is an application by the 1st accused in O.C. No. 
1380 of 1954 on the file of the Court of the Sub-Magistrate, Karaikudi, to revise 
the order of the Sub-Magistrate, directing summons under section 94, Criminal 
Procedure Code, to issue to the accused for the production of certain documents 
in his possession. The accused was charged with the offence of contravening 
the provisions of the Shops and Establishments Act, and it was alleged by the 
prosecution that the documents necessary for the purpose of the trial of the case 
were with the accused as they were accounts being maintained by the accused 
in the usual course of his business. On behalf of the accused, obection was 
taken to the production of the documents based on Art. 20 (3) of the Constitu- 
tion which provides that no person accused of any offence shall be compelled 
to be a witness against himself. The Magistrate overruled the objection and 
directed summons to issue for the production of the documents. In view of the 
observations of the Supreme Court in their recnt decision in M. P. Sharma v. 
Satish Chandra’, this petition must be allowed. Their Lordships therein ob- 
served that the guarantee under Article 20 (3) would extend to any compulsory 
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process for production of evidentiary documents which are reasonably likely to 
support a prosecution against the accused. Having regard to these observa- 
tions reliance cannot be placed on the decision of the Caleutta High Court in 
Satya Kinkar v. Nikhal Chandra.1 The objection of the accused to the produc- 
tion of the documents in question must, therefore, be upheld. 


The Criminal Revision Case is allowed and the Order of the Sub-Magistrate 
set aside. 


K. B. —— Revision alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
 PrREesenT:—Mer. JusTIos SOMASUNDARAM. 


Swarnaligam Chettiar (1) .. Petitioner? 
v. 
Assistant Inspector of Labour, Karaikudi .. Respondent. 


Gonstitution of India (1950), Article 20 (3)—Scope—Notice to show cause why the accused’s premises 
Should not be searched to get at certain documents to be used in the prosecution—Jf amounts to testimonial 
compulsion. ` 

A notice to an accused to show cause why his premises should not be searched (for getting a 
document in the posession of the accused for usein the trial against the accused) practically amounts 
to stating that he either produces the documents, or else the premises will be searched. To avoid 
the search the accused will be likely to come forward with the production of the documents himself. 
The notice, therefore, will amount to a testimonial compulsion and will stand on the same footing 


. ‘as the summons to produce the same documents. The notice must therefore be quashed. 


-, , Petition under sections 435 and 439 of the Code of Criminal Procedure, 
41898, praying the High Court to quash the order of the Court of the Sub-Magis- 


trate (J.) of Karaikudi, dated Ist November, 1954 and passed in the proceedings 


relating to the Memo. dated Ist November, 1954, for the issue of a search warrant 
în C. C. No. 1380 of 1954. ` 


N. Arunachalam for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) for Respondent. 


The Court made the following 

Orprr.—This is a revision against issue of notice to the petitioner to show 
cause why a general search warrant as asked for by the Sub-Inspector of Karai- 
kudi should not be issued. The warrant is to make a search of the premises of 
Karaikudi Railway Out Agency and obtain the documents mentioned in the list 
attached to the petition filed by the Sub-Inspector. Before this application was 
filed by.the Sub-Inspector, the accused himself was asked to produce certain 
documents. On that he came up in Cri. R.C. No. 677 of 1954 asking for quashing 
of that order on the ground that it offends Article 20 (3) of the Constitution. — 
A Bench of this Court following a decision of the Supreme Court in M. P. 
Sharma v. Satish Chandra, held that the petition must be allowed.” In allow- 
ing the petition My Lord the Chief Justice and Rajagopala Ayyangar, J., obser- 
ved that the guarantee under Art. 20 (3) would extend to any compulsory pro 
cess for production of evidentiary documents which are reasonably likely to 
support a prosecution against the accused. They therefore quashed the orden 
asking the accused to produce the documents. After that, the petition by the 
Sub-Inspector was filed in the lower Court asking for a search warrant, so that 
the premises in question may be searched and the documents mentioned in the 
list may be seized and produced before Court. On this petition the lower Court 
has ordered notice to the petitioner to show cause why the premises in question 
should not be searched. It is against this order that this petition has been filed. 


I. ALR. 1951 Gal. 151. 
*Crl. R. ©. No. 995 of 1954. grd December, 1954. 
Cr.R.P. No. 938 of 1974. ; 
1. (1954) S.C.J. 428 : (1954) 1 M.L.J. 680 a. Since reported (1955) 2 M.L.J. 267. 
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The notice to the petitioner to show cause why his premises should not be 
searched practically amounts to stating that either he produces the documents, 
or else the premises will be searched. To avoid the search the petitioner is 
likely to come forward with the production of the documents himself. Instead 
of directly compelling him to produce by means of a summons, this notice to 
show cause will practically have the same effect in an indirect manner. Thig 
notice, therefore, will amount to a testimonial compulsion and will stand on the 
same footing as the summons to produce the same documents. The notice there- 
fore issued to the petitioner to show cause why his premises should not be search- 
ed is unsustainable and is hereby quashed. 


K. 8. — Notice quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mer. Jusricn BALABRISHNA AYYAR. 
Swarnalingam Chettiar and another (2) .. Petitioners* 


Constitution of India (1950), Article 20 ( Pans Perlis issuing search warrant under section 96 (1) 
para. 3 of the Criminal Procedure Code (V of 1398) — if illegal as amounting to testimonial compulsion. 
Though by reason of Article 20 (3) of the Constitution a Court is precluded from issuing summons 
to an accused person to produce any document or thing in his custody, no article of the Constitution 
prohibits either a search under section 165 of the Code of Criminal Procedure by the police of pre- 


mises involved in a cognizable offence or the issue of a search warrant by a magistrate whether the . 


offence involved is cognizable or non-cognizable. a 


Accordingly an order issuing a search warrant under section 96 (1) para. 3 of the Code of Criminal 
Procedure is not illegal. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the order of the Sub-Magistrate of Karai- 
kudi, dated 14th March, 1955 and made in C.C. No. 1380 of 1954. 


C. N. Chary and R. Srinivasan for the Petitioners. 
The Court made the following 


_Orver.—The petitioner was charged by the Assistant Inspector of Labour, 
Karaikudi, befere the Sub-Magistrate of Karaikudi with having contravened cer- 
tain provisions of the Madras Shops and Establishments Act. The complainant also 
filed an application for the issue of summons to the accused for the production of 
certain documents in his custody. That application was granted by the Sub- 
Magistrate. The accused then came to this Court in Revision and a Bench of 
this Court, following the decision of the Supreme Court in M. P. Sharma v. 
Satish Chandra, set aside the order of the magistrate.? They took the view that 
to require ari accused person to produce a document in his custody by issuing a 
summons to him would amount to testimonial compulsion and therefore be re- 
pugnant to Article 20 (3) of the Constitution. Subsequently, the complain- 
ant filed an application on Ist November, 1954, for the issue of a search warrant 
and on that the Sub-Magistrate issued notice to the accused. Thereupon, the ac- 
cused came to this Court a second time complaining that the Sub-Magistrate 
ought not to have entertained the memo. for the issue of a general search warrant. 
Somasundaram, J., who heard that revision petition allowed it and quashed the 


hotice.* ‘He expressed himself thus: 


“The notice to the petitioner to show cause why his premises should not be searched practically 
amounts to stating that either he produces the documents or else the premises will be searched. To 
avoid the search the petitioner is likely to come forward with the production of the documents himself, 





*Cr.R.C. No. 206 of 1955. 
Cr.R.P. No. 199 of 1955. aand Marck, 1955- 
I. (1954) S.C.J. 428: (1954) 1 MLL.J. 2. Since reported (1955) 2 M.L.J. 267. 
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Instead of directly sige tinge him to produce by means of a summons, this notice to show cause will 
practically have the same e ect in an indirect manner. This notice, therefore, will amount to a 
a compulsion and will stand on the same footing as the summonsto produce the same docu- 
men ne 

In other words, the learned Judge quashed the notice on the ground that it was 
only an indirect or oblique form of the original summons. ` 


Thereafter the Assistant Publie Prosecutor applied to the Sub-Magistrate 
for the issue of a search warrant under section 96 (1) paragraph 3, Criminal 
Procedure Code and the learned magistrate granted the prayer. The petitioner 
has now come to this Court a third time to have the order quashed. 


Now, though by reason of Article 20 (3) of the Constitution a Court is 
precluded from issuing summons to an accused person to produce any docu- 
ment or thing in his custody, no article of the Constitution prohibits either a 
search under section 165 of the Code of Criminal Procedure by the police of 
premises involved m a cognizable offence or the issue of a search warrant by a 
magistrate whether the offence involved is cognizable or non-cogni- 
gable. It is easy to see where a different view would lead us. A person may 
commit a murder and bury the body in the backyard of his house and he may com- 
mit burglary and keep the loot in an almirah inside his house. Or he may com- 
mit cheating and keep the proceeds thereof in a drawer of his writing desk, and: 
they would all be as safe as if they had been lodged in the Bank of England. 
The Constitution is not intended to be a charter for the lawless and there is no- 
thing in Article 20 of the Constitution or in any of its other articles to prohibit 
the police from searching either the person of the accused or the premises in 
the manner laid down by the Criminal Procedure Code. Nor have the powers 
of the Magistrate to issue a search warrant in the circumstances set out'in the 
Code been abrogated by the Constitution. It is therefore impossible to say 
that the order of the learned Sub-Magistrate contravenes any article of the 
Constitution. 


But, Mr. Chari strongly argued that in the circumstances of this particular 
ease no order should have been made for the issue of a warrant. According to 
him, the action of the magistrate, in issuing the warrant really amounts to cir- 
eumventing, if not flouting, the order of Somasundaram, J. I am unable to 
agree. Somasundaram, J., did not say one word about the merits of the case in 
his order; he did not express the view that, in the circumstances of the case it 
would be an improper thing to issue a search warrant. What he decided was 
that the issue of a notice would be an indirect form of summons and, therefore, 
a contravention of Article 20 (3) of the Constitution. 


Mr. Chari, the learned advocate for the petitioner, enquired whether if a 
warrant cannot be issued after notice, would it not be more improper fo issue 
a warrant ex parte? Put that way the argument would appear to have force, 
but then I am not quite sure that the view expressed by Somasundaram, J., 
is an unassailable one. Besides the compromise between the security of the 
publie and the liberty of the individual involved in prohibiting the issue to an 
accused person of summonses while at the same time permitting the issue of a 
search warrant in respect of property in’ his possession and the consequences 
that flow from such compromise might as a matter of abstract theory appear 
at eae Constitutions, however, are built on compromises and not on abstract , 

gic, 

In my opinion there is no illegality about the order complained of. This 
Tevision petition is therefore dismissed. 


K.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT Mpg. Justice RAJAGOPALAN. 
Annamalai Mudaliar and Bros., by managing Partner 


A. Mariaopa Mudaliar . . Petitioner? 
v. 
Regional Provident Fund Commissioner and others :. Respondents. 


Employees’ Provident Fund Act (XIX of 1952), section 2 (f)—Employees—Who are—Scope and applicability 
of the Act—Powers of the Commissioner to decide the applicability of the Act—Employment— What constitutes. 
The Employees’ Provident Act does not vest any power in the Commissioner to adjudge a dis- 
pute, should one arise, whether a factory is one to which the Act applied, that is, whether it is a fac- 
tory within the scope of section 1 {s) of the Act. Section 19-A of the Act specifically provides for 
the machinery for determination of such disputes. If that machinery is not resorted to, the High 
Court will not interfere under Article 226 of the Constitution and go into the disputed question of 
‘fact and give a decision thereon. 
Quaere : What is the scope of the statutory finality accorded by section 19-A of the Act to the 
‘decision of the Central Government in proceedings under Article 226 of the Constitution ? 
A demand on an employer for contributions issued under the Act cannot be enforced ‘till the 
uestion whether the factory of the employer is one in which 50 or more persons are employed and 
iif so whether it comes within the scope of section 1 (3) of the Act is decided. Such a dispute is one 
which has to be decided under section 19-A of the Act. 

It is with reference to the definition of an employee that the scope of the expression ‘fifty or mo 
‘persons are employed’ in section 1 (3) of the Act has to be construed. : 

Before a person can be held to be an employee under section 2 (f) of the Act there must be proof (1) 

‘that he is employed, (2) that he is employed for wages, (3) that he is employed in work, manual 
or otherwise, (4) the work is in or in connection with the work of a factory and (5) he gets his wages 
directly or indirectly from the employer. In construing the word ‘employed’ in section 1 (3) of the 
Act it is only employment for wages that would appear to have been contemplated. The common 
Law concept of master and servant is not applicable to the cases of statutory definition of employee 
under the Act. ; 

The term ‘wages’ is not defined in the Act. Other statutory definition of ‘wages’ is hot useful 
in construing the expression ‘employed for wages’ in this Act. Wages may be interpreted to mean 
compensation paid to a hired person for his service, It may be determined by the basis of work 
done or on the basis of time spent in service. 

The expression ‘employed’ in section 1 (3) taken in the context of the Act as a whole would imply, 
subject to the statutory definition in section 2 (f), the existence of the relationship of master and ser- 
vant between an employer and the worker and between a contractor and the worker. It would 
exclude a contractor from the scope of the definition of an employee in section 2 (f). 


Petition praying that in the circumstances stated in the affidavit filed there- 
“with the High Court will be pleased to issue a writ of mandamus directing the 
respondents to forbear from enforcing the provisions of the Employees Provi- 
‘dent Fund Act, 1952 (Central Act XIX. of 1952) on the Employees Provident 
Fund Scheme, 1952, passed in pursuance thereof or from collecting any amounts 
‘by way of contribution as arrears of land revenue as due from the petitioner 
under the said scheme or the provisions of the said Act and grant costs of the 
petition. 


M. K. Nambiar for Petitioner. 


The Special Government Pleader (V. V. Raghavan) on behalf of Respon- 
‘dents. 


The Court made the following 


Orper.—The petitioner is the managing partner of a firm which owns a 
factory at Karur where bedsheets and towels are manufactured on handlooms. 
‘The real question that arises for determination in this application, filed under 
Article 226 of the Constitution for the issue of an appropriate writ to the res- 
pordents, to restrain them from enforcing the provisions of the Employees Pro- 
vident Fund Act (XIX of 1952) and the scheme framed thereunder against the 
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petitioner firm, was whether it ‘‘employed’’ 50 persons or more in the factory 
Within the meaning of section 1 (8) of that Act. a 


The position was to some extent clapified after the first respondent filed a. 
supplementary counter affidavit. The seven persons enumerated in paragraph 
2 of that affidavits belonged to the office staff of the petitioner’s factory, and they 
were paid wages on a monthly rate. It was only with reference to these seven 
persons that contributions were.claimed by the.first respondent under the pro- 
visions of the scheme framed under Act XIX of 1952. But even that claim could 

. be justified only if the Act applied to the petitioner’s factory, that is, only if ib 
.could be found that 50 or more persons were ‘‘employed’’ in that factory. 


The conditions under which the labourers worked on the handlooms in the 
petilioner’s factory on its manufacturing side were set out in paragraph 3 of th 
affidavit filed by the petitioner. Ri 

“Weavers from the neighbourhood undertake to weave bedsheets and towels by the yarn supplied 
by us within our premises and payment is made not as wages for work done for any particular time 
but only according to the stipulated rates for the particular fabric that are woven and turned out by 
each individual weaver. The weavers who are so engaged on a contract basis do not turn up or 
leave the premises at any stipulated time but work in the premises at any time convenient to them in 
order to suit their agricultural operations during the same period or to attend to similar work that 
they usually undertake with similar establishments situated in Karur. There are no fixed employees 
for the business of weaving bedsheets and towels in the firm. No weaver is permanently attached to a 
particular weaving firm. They are only casual workers who come and go at such times and days 
as are convenient to them and paid according to the piece work turned out hy them ” 

These facts were not controverted in either of the affidavits filed by the 
first respondent. The number of labourers exceeded 50 was not denied by the 
petitioner at any time. | 

. The main contention of the petitioner was that these workers were not em- 
ployees as defined in section 2 (f) of the Act and what was payable to them for 
‘the work done by them was not wages. That was what was urged also in para- 
graph 15 (a) of the petitioner’s affidavit. 


The question in the form in which it was finally raised before me was not 
decided by the first respondent at any time. Despite the correspondence be- 
tween the petitioner and the first respondent, in which this aspect of the condi- 
tions of labour was adverted to by the petitioner, adjudication of the issue om 
the narrowed basis now represented to me was apparently not sought by the 
petitioner. In any case, there was no decision beyond that implied in the 
claim by the first respondent that the provisions of the Act applied, which was 
the basis for the demand notices he issued to the petitioner to pay up the contri- 
butions claimed to be due, and also the further steps taken by the first respondent 
pnd the second respondent to recover the sums demanded as arrears of land 
‘revenue under the provisions of section 8 of the Act. 


It should, however, be noted that neither the Act nor the scheme vests any 
power in the first respondent to adjudge a dispute should one arise, whether the 
factory is one to which the Act applied, that is, whether it is'a factory within 
the scope of section 1 (8) of the Act. Section 19-A specifically provides: 

_ “If any difficulty arises ın giving effect to the provisions of this Act and in particular if any doubt 
Ariss 2S. ..46- 


(ii) whether fifty or more persons are employed in a factory....the Central Government may 
by order, make such provision or give such direction, not inconsistent with the provisions of this Act 
as appear to it to be necessary or si eset for the removal of the doubt or difficulty ; and the order 
of the Central Government, in such cases, shall be final.” 

Such an order of the Central Government does not appear to have been 


sought in this case either by the first respordent or by the petitioner. g ` 


if there had been an adjudication of the question in dispute in the manner 
providet for by section 19-A-of-the-Act, what-this-Court could do in the exercise 
of the jurisdiction under Article 226 of the Constitution is best explained by the 
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principles laid down by the House of Lords in Smith v. General Motor Čab Co., 
Lid.* The point in -controversy in that case was what was the true nature of 
the relation between the respondents and the appellant. Was it that of master 
and servant or bailor and bailee of the taxi cab of the respondents of which the 
appellant was a driver? The decision of the County Court Judge, sitting as an 
arbitrator under the provisions of the Workmen’s Compensation Act of 1906, 
was that the appellant was not a servant but only a bailee of the cab. Lord 
Atkinson pointed out that the finding of the County Court Judge,.that the ap- 
pellant was a bailee, was a finding on conflicting evidence of an issue of fact. 
Their Lordships held that the findings of fact by the County Court Judge sitting 
as arbitrator could not be set aside if there was evidence to support the findings. 
Act XIX of 1952 having provided for a specific machinery in section 19-A for 
the determination of a dispute like the one before me now, and that machinery 
not having been regorted to, I do not think I would be justified in constituting 
myself as a tribunal of first instance to go into the disputed question of fact and 
give a decision thereon. 


It is not necessary for me either to decide at this stage the scope of the statu- 
tory finality accorded by section 19-A of the Act to the decision of the Central 
Government in proceedings under Article 226 of the Constitution. 


* What the petitioner firm really seeks in this case is that demands for contri- 
butions issued to it by the first respondent should not be enforced till the ques- 
tion, whether the petitioner’s is a factory in which 50 or more persons are em- 
ployed and if so it comes within the scope of section 1 (3) of the Act, is décided. 
That relief, I think, he is entitled to get on the short ground, that there is a 
dispute and that dispute has yet to be decided under section 19-A of the Act. 


Though what I have stated is enough to dispose of the petition, I shall also- 
set out some of the features of the dispute urged during the arguments beflord 
me. 


The relevant portion of section 1 (3) runs: 


PRT: it applies in the first instance to all factori an 

schedule 1 in which fifty or more persons are novel! aac ea Ba aa 
It is not disputed that the petitioner’s is a factory as defined by section 2 
(g) of the Act; and textile industry is one of the industries listed in schedule 
I of the Act. The further requirement therefore is that 50 or more persons 
must have been ‘‘employed’’ in the factory. ‘‘Hmployed’’ itself has not been 
.defined by the Act. The expression ‘‘employer’’ has been defined by section 2 
(e}. Section 2 (f) defines employee’’: 

“Employee” means any persons who ıs employed for wages ın any kind of work, manual or 
otherwise, in or in connection with the work of a factory and who gets his wages directly’ or indirectly 
from the employer and includes any person employed by or through a contractor in or in conn ction 
with the work of the factory.” 

It is with reference to the definition of an employee that the scope of the 
expression fifty or more persons ‘‘employed’’ in section 1 (8) of the Act has 
to be construed. 

Before a person can be held to be an employee as defined by section 2 (f) of 
the Act, there must be proof (1) that he is employed, (2) that he is employed 
for wages, (3) that he is employed in work, manual or otherwise, (4) the work ig 
in or in cennection with the work of a factory and (5) he gets his wages directly 
or indirectly from the employer. I am leaving out of account the further pro- 
vision in section 2 (f) of the Act, that it ‘‘includes’’ any person employed by 
or through a contractor in or in connection, with the work of a factory”, -It 
is not the case of either party to this petition that any of the workers in me 
factory was a person employed by or through a contractor. 


+ 


1. L.R. (1911) A.G. 188. 2 
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The learned counsel for the petitioner contended that on the facts averred 
by the petitioner, the relationship between the petitioner firm and those who 
worked in the factory in the manufacture of bedsheets and towels was not that 
of a master and servant, and that each piece work contract between the indivi- 
dual worker and the firm was a contract for services. 

In Salmond’s Law of Torts, eleventh edition, at pages 98 and 
99 the distinction between a contract of service and contract for services is 
summarised : 

“ What then, is the test of this distinction between a servant and an independent contractor, 
The test is the existence of a right of control over the agent in respect of the manner in which his 
work is to be done. A servant is an agent who works under the supervision and direction of his 
employer ; an independent contractor is one who is his own master. A servant is a person engaged 
to obey his employer’s orders from time to time ; an independent contractor is a person engaged 
to do certain work, but to exercise his own discretion as to the mode and time of doing it—he is bound 
-by his contract, but not by his employer’s orders.” 

“This may be put in another way by drawing a distinction between one avant bie under a 
contract of service (a servant) and one employed under contract for services (an independent contrac~ 
tor). ‘‘ The distinction between a contract for services and a contract of service can be summarised 
in this way. In the one case the master can order or require whatis to be done, while in the other 
case he can not only order or require what is to be done but how itself it shall be done.” Other 
marks of a contract of service are: (1) the master’s power of selection of his servant; (ii) the payment 
of wages or other remuneration; (ihi) the master’s right of suspension or diemiscal ” 


In Collins v. Hertfordshire County Council, Hilbery, J., discussed this ques- 
tion at pages 614 to 616. At page 616 is the observation: 


‘<The proper test is whether or not the hirer hac authority to control the manner of execution 
of the Act in tw -estion ” 


In Smith v. General Motor Cab Co., Lid.? to which I have already referred 
Lord Shaw expressed his opinion: 


“In my opinion quoad the cab, the contract was an ordinary contract locatio ret. Quoad 
* ‘the public, the relation of the cab-driver to the cab owner was, in my opinion, one of agency.” 


‘Quoad the employer himself, the question whether the relation of master and servant existed 
between the employer and the driver is one of fact. The fact has been found in this case, that no 
such relation did exist. . . . . . . J think that there was in this case ample evidence to confirm 
the finding . .. . Ki 

What would be the position if these principles were applied to the facts in 
isssue in this case? The owner of the factory had really no control over the 
time taken by the worker to complete the work the latter had undertaken to do 
for the remuneration specified. The worker was under no obligation to attend 
on any particular day or at any particular hour. It is no doubt 
true that the worker had to do his work within the pre- 
eincts of the factory, and I presume the hours of work in the fac-. 
tory would be regulated under the Factories Act. But even during those 
hours no compulsion could be brought to bear upon the worker to do the work. 
Further as in Smith’s case? the owner of the factory was under no obligation to 
provide work for any given worker on any given day, that is, the owner was 
under no obligation to provide for a reasonable continuity of service or the work. 
These features would appear to militate against the existence of a jural rela- 
tionhip of master and servant. 

The result might be the same if we approach the question from a different 
angle. In this case the contract between a worker and the owner of the factory 
was that with the yarn supplied by the owner, the worker should weave the 
fabric on the handlooms provided by the owner and within the precincts of that 
factory of the owner. When the work was completed, the remuneration con- 
tracted for was paid. Suppose the contract had been that the worker could take 
the yarn away, weave the fabric anywhere he liked and bring back the finish- 
ed goods before he claimed the remuneration payable; quite obviously the 
owner could exercise no control over the time taken by the worker or the mode 
an which he worked, and the position of the worker could only be that of a 


“1. LR. (1947)1 KB. 5988. —— 3.. ‘LR. (1911) A.C. 188 at pages 192 and 193. 
2. L.R- 1911 A.C, 188. 3 (1911) pages 19 93 
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ontractor. The mere fact, that the terms of the contract provided that 
the work should be done within the precincts of tha factory, gave the owner 
no more control over the time of the worker; the worker still continued to 
control the time factor; that is the time spent on the work was not at the dis- 
posal of or under the orders of the owner of the factory. Judged by that test 
it would be difficult to hold that the relationship between the worker and the 
owner of the factory was that of servant and master; the worker could only 
‘be an independent contractor with reference to each contract of work. 


_ Therefore, if the question at issue were, did the relationship between 
labourers or workers and the owner of the factory conform to the common law 
concept of servant and master, Mr. Nambiar for the petitioner would have 
been well founded in his contention that such a relationship did not exist. 
The question, however, which I postulated was were those labourers, employees 
as defined by section 2 (f) of Act XIX of 19521. The inclusion, for instance, 
‘in the statutory definition of an employee of a factory, the employee of a 
«contractor in or in connection with the work of that factory is certainly not 
‘based on any common law concept of master and servant. The ‘‘employee’’ 
of a contractor may or may not be a servant of the contractor. But even if 
he is a servant of the contractor, he would certainly not in common law be the 
servant of the owner of the factory. Similarly the statutory definition of an 
employer in section 2 (c) of the Act does not conform to the common law con- 
‘cept of a master in relation to those who were employed in the factory. The 
‘question at issue has, therefore, to be decided with reference to statutory 
definition of an employee in section 2 (f). 


I have already referred to the elements to be proved before the require- 
‘ments of section 2 (f) are satisfied. Two of those elements are, that the per- 
son must be ‘‘employed’’ and the employment must be for ‘‘wages’’. Neither 
‘the expression ‘‘employed’’ nor the expression ‘‘wages’’ has been defined 
by Act XIX of 1952. Though there is a definition of ‘‘basic wages’’ in section 
'2 (b) of the Act, that does not really help. ‘‘Basie wages’? have in sub- 
stance been defined to mean ‘‘all emoluments which are earned by an employee.” 
So in construing whether a given payment constitutes basic wages, one has to 
find out whether it had been earned by an employee. We are therefore thrown 
back upon the definition of an employee. Stripped of the other elements 
‘under the definition an ‘‘employee’’ is a person employed for wages. It should 
be clear that what the Act really intended to provide for was a provident fund 
for the employees for wages. In construing the word ‘‘employed”’ in section 
1 (3) of the Act, it is only employment for wages that would appear to have 
been contemplated. 

As I said, the expression wages has not been defined by the Act. It may 
not be possible to import into this Act the definition of wages in other Acts, 
for example, section 2 (22) of the Employees State Insurance Act XXXIV of 
1948. Section 59 of the Factories Act (Act LXTII of 1948) provides for computa- 
tion of wages for payment for overtime where the worker is paid on a piece- 
‘work basis. But it is not really with reference to these definitions that the 
‘term wages as it appears in section 2 (f) of Act XIX of 1952 can be construed. 

Wages may be interpreted to mean compensation paid to a hired person 
for his service. Compensation to the labourer may be a specified sum for a 
given time of service or a fixed sum for a specified work, that is, payment made 
‘by, the job. The word wages by itself does not imply that the compensation 
is to be determined solely upon the basis of time spent in service; it may be 
determined by the work done. It means compensation estimated in either way. 

Section 2 (f) itself refers to three classes of persons, the employer, the 
contractor and the employee. The statutory definition of an employee takes 
in as the employee of an employer, also the employee of the contractor. But 
it should be clear that the contractor himself would not be an ‘‘employee’’. 
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It is not the case that the workers in the factory were employees of a contractor. 
If the contentions of the petitioner were true, each worker would be in the 
position of a contractor, and he could not be his own employee. 


If the position of the worker or labourer was that of a contractor, what 
would be payable to him under the contract could not be wages, and the con- 
tract itself could only be a contract for services and not a contract of service. 
Though I am fully alive to the fact, that the definition, in any 
other enactment may not decide the true content of the statutory defini- 
tion in section 2 (f) of Act XIX of 1952, the definition of a worker in tha 
Factories Act is significant: 


‘“ Worker means a person employed . . . . . whether for wages or not, in any manu- 
facturing process, etc.” 


Section 2 (f) of Act XIX of 1952 however requires the payment of 
wages to a person before that person could be brought within the scope of that 
definition of an ‘‘employee’’. 

If we take the scope of the Act and the scheme framed thereunder, it 
should be clear that it was intended to provide for employees with continuous 
service. One year’s continuous service has been prescribed by the rules in 
the scheme before an employee is entitled to join the fund and before the lia- 
bility to contribute to the fund with reference to that employee arises. If 
there is really no obligation on the part of the employer, and the owner of a 
factory is certainly an employer, to find work for those who work at their will 
within the precincts of the factory, it may be difficult to hold that such persons 
could satisfy the statutory requirements of the definition of ‘‘employee’’ in 
section 2 (f). In my opinion, the expression ‘‘employed’’ in section 1 (3) 
taken in the context of the Act as a whole would imply, subject to the statu- 
tory definition in section 2 (f), the existence of the relationship of master and 
servant between an employer and the worker, and between a contractor and the 
worker. It would certainly appear to exclude a contractor from the scope 
of the definition of an employee in section 2 (f). If the contentions of the 
petitioncr were well-founded, each of the workers would be in the position of a con- 
tractor and not of a servant or an employee as defined by section 2 (f) of the 
Act. 

This petition is allowed. The respondents should forbear from enforcing 
the demands already issued to the petitioner before the question whether the 
petitioner’s is a factory within the meaning of section 1 (8) of the Act, is de- 
cided under section 19-A of the Act. In the circumstances of this case there 
will be no order as to costs. 


R. M. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTIcE SUBBA Rao. 
T. G. Sundaraiyer .. Petitioner* 


D. 

K. N. Balusami Iyer and another .. Respondents. 

Civil Procedure Code (V of 1908), section 73—Rateable distribution—‘Same Fudgment-debtor’—Mean- 
ing eee against parinsr of a firm as partner and as individual—Decrees if against ‘same judgment- 

to “ ie S| PAE | : vf 

The necessary condition for the application of section 73 of the Code of Civil Procedure is 
that the decrees should have been passed against the ‘same judgment-debtor’. That means the 
decrees should be against the defendant or defendants in the sams capacity. 
; Section 73 of the Code (which provides for the distribution of assets when the assets are realtsed 
In execution of one decree and when other decree-holders against the ‘same judgment-debtor’ put 
in their decrees in execution before the assets are realised), sould be read together with Order 21, 
rules 49 and 50 which deal with the mode of execution. Section 49 of the Partnership Act also 
recognises for a limited purpose that the separate debts of a partner and his partnership firm 
debts are distinct and payable from different assets. 





*O.R.P. Nos. 1168 and 1163 of 1952. i i " Qrath January, 1954. 
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A decree against a firm’s partners and a decree against the partners in their individual capacity 
are not decrees against the same judgment-debtor. 


Balmer Lawrie & Co. v. Fadhunath Banerjee, (1914) 1.L.R. 42 Cal. 1; Sadhu Ram v. Firm Dhanpat 
Rai, I.L.R. (1937) Lah. 637: A.I.R. 1937 Lah. 937 and Pacific Bank v. Thakur Singh, 1.L.R. (1945) 
1 Gal. 153: AIR. 1949 Cal. 396, followed. ỌQ 


But in the instant case all the decrees were found to be against the same judgment-debtor 
(personal decrees agairist the members and not against the firm). 

Petition under section 115 of Act V of 1908, and Article 227 of Constitution 
of India, praying that the High Court will be pleased to revise the order of the 
Court of the Subordinate Judge, Salem, dated goth June, 1952 and madein R.E.A. 
Nos, 1114 and 1152 of 1951 respectively in R.E.P. No. 237 of 1951, in O.S. No. 17 
of 1946. 

D. Ramaswami Atyangar for Petitioner. 

M. S. Venkatarama Ayyar for Respondents. 


The Court delivered the following 
.  JupcmentT.—These two revision petitions arise out of two applications, R.E.A, 
Nos. 1152 of 1951 and 1114 of 1951, two applications filed under section 73 of the Civil 
Procedure Code on the file of the Gourt ot the Subordinate Judge, Salem, for rateable 
distribution. The facts found by the learned Subordinate Judge may be briefly 
stated. The petitioner in R.E.A. No. 1152 of 1951 is the decree node in O.S. No. 
110 of 1945 on the-file of the Court of the Subordinate Judge, Salem. He obtained 
a decree against the sons and widow of one Srinivasa Ayyar. The respondents 
in that application are the decree-holders in O.S. No. 17 of 1946 and O.S. No. 27 
of 1944 on the file of the same Court. The first respondent in R.E.A. No. 1152 
of 1951 filed O.S. No. 17 of 1946 against Venkatarama Ayyar and Srinivasa Ayyar 
who were the erstwhile partners of the firm, and their sons and obtained a decree 
for Rs. 6,250 against Venkatarama Ayyar and Srinivasa Ayyar personally and their 
sons from out ot their family properties. The second respondent filed O.S. No. 27 of 
1944 and obtained a decree for Rs. 6,138-12-0 as ¿gunst the widow and sons of 
Srinivasa Ayyar. Srinivasa Ayyar before his death became an insolvent and his 
estate vested ‘in the Official Receiver. His widow, fifth defendant in O.S. No. 110 
of 1945 was allotted the amounts now in di:pute representing his estate. ‘The 
decree-holder. in O.S. No. 110 of 1945 filed R.E.A. No. 1152 of 1951 claiming the 
entire amount so allotted on the ground that his decree was o Biainéd against 
Srinivasa Ayyar and his heirs personally, whereas the other decrees were zgainst 
the firai. The decree-holder in O.S. No. 27 of 1944 brought the properties of the 
deceased to sale and the sale proceeds were deposited to the credit of O.S. No. 27 
of 1944. That amount was attached by the decree-holder in O.S., No. 17 of 1946. 
The decree-holder in O.S. No. 110 of 1945 also attached the same. The decree- 
holder in O.S. No. 27 of 1944 filed E.A. No. 1114 of 1951 claiming rateable distribu- 
tion out of the amounts deposited in Gourt. On these facts the learned Subordinate 
Judge held that the three decrees were ¿gunst the same jud -ment-debtor and on 
that findirg dismissed E.A. No. 1152 of 1951 and ordered E.A. No. 1114 of 1951. 
The deeree-holder in O.S. No. 110 of 1945 preferred the two revisions against 
the said orders. 

Learned counsel appearing for the petitioner raised before me two points :— 


(1) The learned Subordinate Judg: was wrong in holding that the decrees 
in O.S. Nos. 27 of 1944 and 17 of 1946 were egainst members of Srinivasa Ayyar’s 
family personally. He contended that on a true construction of the decrees it will 
be clear that the said decrees were really against the firm.  - 


(2) Ifthe petitioner’s decree was against the legal representatives of Srinivasa 
Ayyar personally and if the other two decrees were against the firm, the decrees 
‘would not be against the “same judgment-debtor”, within the meaning of section 73 
of the Civil Procedure Code. 


The first question turns upon the construction of the decrees. Excépt.the 
certified copies of the decrees, no other relevant papers such as the pleadings 
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are placed before me. The question therefore falls to be considered on the recitals 
in the decrees themselves. The decree in O.S. No. 17 of.1946 shows five defen- 
dants. They are (1) Venkatarama Ayyar, (2) Srinivasa Ayyar, (3) Soundararajan, 
(4) Seshadri and (5) Minor Balakris . Defendants 3 and 4 are the sons of the 
second defendant Srinivasa Ayyar, and the fifth defendant is the son of Venkatarama 
Ayyar, the first defendant. Pending the suit, the second defendant died. In 
the summary of the plaint given in the decree it is stated that defendants 1 and 
2 were carrying on partnership trade under the name and style of “Paramathi 
N. Venkatarama Ayyar, L.N. Srinivasa Ayyar, Salem”; that defendants 3-and 4 
were the undivided sons of the second defendant and that the fifth defendant was 
the undivided son of the first defendant. The claim was for damages for breach 
of contract in respect of goods sold to the defendants. Though the lability was 
that of the firm, the plaintiffs did not implead the defendants 1 and 2 as partners 
of the firm, personally because the partnership business was closed and the plaintiffs- 
intended to recover the amounts from the family assets of the partners. The de- 
fendants remained ex parte and the plaintiffs obtained a decree for recovery of the 
sum claimed against defendants 1 to 4 personally and defendants 1 to 5 from and 
out of the joint family properties. ‘The decree is therefore clearly one against 
defendants 1 to 5 personally. I entirely agree with the learned Subordinate Judge 
that the decree cannot be construed to be one made against the firm. 


Coming to O.S. No. 27 of 1944 it was a suit filed by the plaintiff therein for 
recovery of a sum of Rs. 6,138-12-0 as damages for breach of contract from defen- 
dants 1 to 4 personally and from out of the joint family properties of defendants 
1 and 5. ‘The operative portion of the decree reads as follows : 


“This Court doth order and decree, that defendants 1 to 4 personally and defendants 1 and 
from out of the joint family properties, do pay plaintiff a sum of Rs. 6,198-12-0 as damages for brea 
of contract, with uent interest at the rate of 6 1/4 per cent. per annum from goth June, 1943, 
till date of decree and- thsreafter at six per cent. per annum till date of payment subject to the 
condition mentioned in paragraph 2 below. 


2. This Court doth further order and direct that the plaintiff do proceed, for realising the decree 

amount, in the first instance against defendants 1 to 4 and the properties of the 1st defendant and then 
against the shares of the joint family properties of the fifth defendant, if he is not able to realise the 
entire decree amount from defendants 1 to 4”. : 
It will be seen from the aforesaid recitals that no decree was made against the firm 
or the defendants as partners of a firm. - The decree is a pure and simple personal 
decree against defendants 1 to 4 and against the shares of the joint family property 
of the fifth defendant. I therefore agree with the finding of the lower Court on the 
construction of the decree in O.S. No. 27 of 1944 also. 


In this view no other question arises. But as the learned counsel argued at 
some length on the applicability of the provisions of section 73 to a case where 
one of the decrees ‘is against the firm and the other against the partners personally, 
I shall proceed to express my view on the said question. 


- The provision of law that-governs the question of rateable distribution is. 
section 73 of the Civil Procedure Code which reads : 


‘79. (1) where assets are held by a Court and more persons than one have, before the receipt 
of such asse1s, made application to the Court for the execution of decree for the payment of money 
passed against the same judgment-debtor and have not obtained satisfaction thereof, the assets, after 
deducting the costs of-realisation, shall be rateably distributed among all such persons.” 


The necessary condition for the application of the section is that the two decrees 
should have been passed against the -‘same judgment-debtor”’. The applicability 
of the section therefore turns upon the connotation of the words “same judgment- 
debtor” in the section. -The meaning of those words is sought to be ascertained 
by reference to other provisions of law. ‘The relevant provisions may now be read. 


‘Section 49, Indian Partnership Act: Where there are joint debts due from the firm and also. 
separate debts duc from any partner, the Drope of the firm shall be applied in the first in- 
stance in payment of the debts of the firm, and, if there is any surplus, then the share of each partner 
shall be applied in payment of his separate debts or paid to him. The separate property of any 


a“ 
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partner shall be applied first in the payment of his separate debts, and the surplus (if any) in the 
payment of the debts of the firm”. 


“Order 21, rule 49, Civil Procedure Cods: Save as otherwise provided by this rule, property belonging 


» 


to a partnership shall not be attached or sold in execution of a decree other than a decree passed against. 
the or against the partners in-the firm as such. __ l 
The Court may, on the application of the holder of a decree against a partner, make an order 
charging the interest of such partner in the partnership property and profits with payment of the 
amount due under the decree and may by the same or a subsequent order, appoint a receiver of thè 
share of such partner in the profits (whether already declared or accruing) and of any other money 
which may be coming to him in respect of the partnership, and direct accounts and inquiries and. 
make an order for the sale of such interest or other orders as might have been directed or made if a’ 
charge had been made in favour of the decree-holder by such partners, or as the circumstances of 
the case may require.” 
Order 21, rule 50: Where a decree has been passed against a firm, execution may be granted— 
(a) against any property of the partnership; ; l 
(b) against any person who has appeared in his own name under rule 6 or rule 7 of Order XXX 
or who has admitted on the pleadings that he is, or who has been adjudged to be, a partner ; 


(c) against any person who has been individually served as a partner with a summons and has. 
failed to appear. 


The said provisions were subject to judicial scrutiny which lead to divergent 
views on the subject. Before I express my view on the question raised, it will 
be convenient and profitable to consider some of these cases. In Balmer Lawrie @ Co. 
y. Jadhunath Banerjee+, a Divisional Bench of the Calcutta High Court explained 
the meaning of the words ‘ the same judgment-debtor’ in section 73. There the 
petitioner obtained a decree for money against D. Mukherjee & Go., whereas, 
the respondent obtained a decree for money against his judgment-debtor, Dasarathi 
Mukherjee. At the instance of the respondent decree-holder certain sums payable 
to Mukherjee by the Corporation of Calcutta were realised. The question was 
whether the petitioner who obtained a decree against Mukerjee & Go., was 
entitled ‘to rateable distribution. In negativing the claim, the learned Judges. 
observed as follows at page g : 

“It is essential for the application of the section that the decrees should have been passed against 
the same judgment-debtor. This has been made clear beyond possibility of dispute by the introduc- 
tion of the word “passed” which did not find a place in section 295 of the Code of 1882. But as 
already stated the decree held by the opposite party, in execution of which the properties have been 
brought into Court, was passed against Dasarathi Mukerjee, while the decree held by the petitioner 
was obtained against the of which Dasarathi Mukerjee was a partner, and is not shown to be capa- 


ble of execution against him individually. Consequently, the two decrees cannot be deemed to. 
have been passed against the same judgment-debtor. ” 


The same view was expressed by the Divisional Bench of the Lahore High Court. 
in Sadhu Ram v. Firm Dhanpat Rai?. There also the conflict was between a person 
who obtained a decree against a person in his individual capacity and another 
who obtained another decree against the same defendant as a partner of a firm. 
The learned Judges following the decision in Balmer Lawrie & Co. v. Fadhunath Baner- 
jee, negatived the claim of the petitioner on the ground that a decree against a 
firm and a decree against a partner in his individual capacity are not decrees against 
the “same judgment-debtor”. In Kritanta Kumar v. Pullin Krishna®, the facts were : 
The appellants obtained a decree for a large amount against a firm known as Ram. 
Krishna Bejoy Krishna Pal. The respondent obtained a decree against Pullin Behari 
Pal and Anil Krishna Pal and three other persons and put his decree into execu- 
tion. The appellants applied for rateable distribution of the money which would 
be brought into Court in execution of the respondent’s decree. The learned Judges 
allowed the application for rateable distribution. In coming to that conclusion 
they applied the following principle laid down in Ex parte Handford'. 
“It is settled law that the effect of the provisions with regard to suing partners in their frm name 
is merely to give a compendious mode of describing in the writ the partners who compose the firm 





I. (1914) LLR. 42 Cal, 1. g. 
2. LL.R. (1937) Lah. 637: ALR. 1937 4. 
Lah. 937. . 


A.ILR. 1938 Gal. 316. 
L.R. (1899) 1 Q.B. 566. 
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just as such as if he had set out all their names.” ; 


Following the said principle they held when a suit is brought against a firm and judg- 
ment obtained against it, the action is really against the persons who constituted tħe 
firm and the judgment is really a judgment against the individuals. In that view 
they saw no difficulty in holding that the decrees were against the same judgment- 
debtors. It is true that this Judgment is in conflict with the earlier views expressed 
by the Calcutta High Gourt. But the learned Judges have not considered the 
effect of the principle embodied in section 49 of the Partnership Act and the com- 
-bined effect of Order 21, rule 49 and section 73 of the Givil Procedure Code. The 
Bombay High Court in Pannaji Devi Chand v. Lakkaji Dolajit, considered the applica- 
bility of section 73 to a case where one of the decrees was made against a partner 
under Order 30, rule 6, Civil Procedure Gode and another made against him indi- 
‘vidually. At page 157 the learned Judges stated thus: 


“Now, applying these provisions to the facts of the present case, the petitioners impleaded the 
firm of Kapurji by its proprietor and’ Vahivatdar Sogaji and the summons was served on Sogaji as 
.a partner. Sogaji appeared in the suit and defended it. Thereafter the decree was passed against 
the firm by its partner Sogaji. Now Order 21, rule 50, provides that where a decree has been passed 
against a firm execution may be granted against any property of the partnership, and against any 
person who has appeared in his own name under rule 6 or rule 7 of Order 30 or who has admitted 
-on the pleadings that he is, or who has been adjudged to be, a partner. In the present case Sogaji 
-appeared in his own name under rule 6. The result therefore, was that, under the combined opera- 
tion of Order go, rule 6 and Order 21, rule 50, the decree was executable against the person of Sogaji. 
That beirig so, the capacity of Sogaji as a judgment-debtor in the petitioner’s darkhast would be the 
same as that of Sogaji as a judgment-debtor in the opponents’ darkhast, and the petitioners, therefore, 

would be entitled to rateable distribution.” i 
It will be seen from the aforesaid observations that the learned Judges accepted 
the principle that for the application of the provisions of section 73, Civil Procedure 
‘Code, the two decrees should have been made against the judgment-debtor in the , 
same capacity ; but having regard to the provisions of Order 21, rule 50 and Order 
go, rule 6, the learned Judges held that the two decrees were against the defendant 
in the same capacity. An exhaustive, and if I may say so; instructive discussion on 
the question raised is found in Pacific Bank v. Thakur Singh*. There the first decree 
-was against the defendants’ partners and the second decree was against them in 
their individual capacity. The decree-holder against the firm applied for rateable 
‘distribution in regard to the fund representing the separate property of the defen- 
-dants. He would be entitled to rateable distribution if the decrees were against 
the same judgment-debtor. The learned Judge after considering the relevant 
provisions cited before him expressed the following view in regard to the meaning 
of the words “same judgment-debtor”’: 

“These words indicate not only an identity of the individual but also an identity of the interest 
or character or capacity. of the individual. The individual may be the same butifhe has different 
interests or characters or capacities in different decrees, then the decree is not against the same 
judgment-debtor.” ; 

As the ‘decrees were made against the defendants in different capacities, one as 
partners, and another as individuals, the learned Judge held that the decree-holder 
against the partners cannot apply for rateable distribution against the assets realised 
by the sale of the separate property of the defendants. : 


I shall now proceed to state my view having regard to the aforesaid provisions 
and the case-law bearing on those provisions. The wording of section 73 is clear 
and unambiguous. Rateable distribution could be allowed only ina case where 
the decree is against-the same judgment-debtor. The question, namely, whether 
.a decree against a firm and a decree against the partner of a firm im his individual 
capacity are against the same judgment-debtor cari be decided only by posing and 
answering the question whether the said decrees are against the defendants in the 
same capacity. Section 49 of the Indian Partnership Act affords a clue. It is 


and that the plaintiff who sues partners in the name of their firm in truth sues them individually, 





1. I.L.R. (1943) Bom. 306 : A.LR. 1943 2, IL.R. (1945) 1 Cal. r53: ALR. 1949 . 
Bom. 156. Cal. 396. 
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true that section 49 of the Partnership Act finds its place in Ghapter 6 which regulates 
the procedure in the case of dissolution of a firm either voluntary or by operation 
of law or through the intervention of Court. The section in terms, therefore, can- 
net apply to resolve the conflict between decree-holders in execution. But the princi- 
ples laid down in the section cannot be ignored. Section 49 clearly and expressly 
states that the property of the firm shall be applied in the first instance in payment 
of the debts of the firm and that the separate property of any partner shall be applied 
first in the payment of his separate debts. If there is a balance of assets after the 
discharge ot the firm debts or separate debts as the case may be the debts of the 
other category can be paid. ‘This section therefore recognises for a limited purpose 
that the two classes of debts are distinct and payable from different assets. The 
principle underlying the section is also applied in execution. Order 21, rule 49, 
lays down that the property belonging to a partnership shall not be attached or 
sold in execution of a decree other than a decree passed against the firm or against 
the partners of the firm as such. By reason of this provision a decree-holder who 
obtained a decree against a defendant personally cannot proceed against the assets 
of the firm of which that defendant is a partner. This section therefore also treats 
the firm and the members of the firm in their individual capacity as different persons. 
Order 21, rule 49 (2) prescribes the mode of execution in the case of a decree against 
a partner, whereas Order 21, rule 50, regulates the procedure in the case of a decree 
against a firm. Section 73, Civil Procedure Code, provides for the distribution 
of assets when the assets are realised in execution of one decree, and when other 
decree-holders against the same judgment-debtor put in their decrees in execution 
before the assets are realised. Both Order 21, rules 49 and 50 and section 73 deal 
with the mode of execution. It is therefore unreasonable to read section 73 inde- 
pendently without reference to Order 21, rule 49. They must be read together. 
By reason of Order 21, rule 49, when the judgment-debtor is a firm or the partners 
of a firm, the property of the firm cannot be proceeded against for a decree obtained 
against the partners in their individual capacity. This could only be because they 
are deemed to hold separate capacities. If they hold separate capacities, it is 
illogical to hold that in a converse case when a decree-holder against the firm 
proceeds to execute his decree against the separate_assets of the partners of the firm, 
the partners and the individuals are holding the same capacity, as they hold separate 
capacity in either case. Order 21, rule 50 (b) specifically enacts an exception in a 
case where the conditions laid down therein are complied with. I would therefore 
hold that a decree against a firm’s partners and a decree against the partners in 
their individual capacity are not decrees against “the same judgment-debtor’’. 
This view is consistent with the decisions reported in Balmer Lawrie & Co. v. Jadunath 
Banerjee1, Sadhu Ram v. Firm Dhanpat Rai?, and Pacific Bank v. Thakur Singh’. I 
respectfully agree with the views expressed therein. 


But as I hold, agreeing with the Court below that all the three decrees were 
against the same judgment-debtors, it follows that the respondents are entitled 
to rateable distribution. The Civil Revision Petitions therefore fail and are dis- 
missed with costs in C.R.P. No, 1168 of 1952. 





R.M. Petitions dismissed, 
t 
1, (1918) I.L.R. 42 Cal. r. 3. LL.R. (1945) Cal. 153: ALR. 1949 
2. I.L.R. (1937) Lah. 637: A.I-R. 1997 Cal. 996. . 


Lah. 937 
36 


? 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RaJAMANNAR, Chief Justice, AND MR. JUSTICE RAJAGOPALA 
AYYANGAR. l 


The Tata Iron and Steel Go, Ltd., with its office 
at Jamshedpur, Galcutta. .. Petitioner® 
: 0. f : 

S. Kader Ibrahim Rowther .. Respondent. 

Civil Procedure Code (V of 1908), Order 26, ruls 15—Commission to examine wilnesses—Powets of Court 
as regards expenses—“Expenses of the commission’ —If includes expenses of opposite pariy for appearing before 
the Commissioner. : 

The expression ‘expenses of the commission’ in Order 26, rule 15 of the Code of Civil Procedure, 
could not include the opponents pleaders’ fees or the costs which the opponent might have to incur 
to go to the place where the commissioner was going to examine the witnesses. ‘The expression denotes 
only fees to be paid to the commissioner and other expenses directly incidental to the issue and execu- 
tion of the commission. : 

Kanji Karsondas v. Nathubai Kimji, 1.L.R. (1953) Bom. 995, followed. 

The Court has no inherent power under section 151, Civil Procedure Code, to travel outside the 
provisions of Order 26, rule 15, Civil Procedure Code and impose conditions not warranted by that 
or any other specific statutory powers in that regard. 

Saboora Bivi Ammal v. Julaika Bivi Ammal, (1949) 2 M.L.J. 524 and Judgment in C.R.P. No. 308 
of 1954, followed. 

Abdur Rafuman v. Muhammad Kasam, (1948) 2 M.L.J. 652 and Srinivasalu Naicker, In re, (1954) 
68 L.W. 61, held wrongly decided. 

It is certainly within the jurisdiction of a Court to order that the costs of a commission is to be 
borne in any event by the party applying for the issue of commission. 


Petition under section 25 of Act TX of 1887 praying that the High Court will 
be pleased to revise the order of the Court of the 1st Additional Subordinate Judge, 
Tiruchirapalli, dated 28th August, 1954 and made in I.A. No. 372 of 1954 in 5.G.S. 


No. 539 of 1953. 
M. R. Narayanaswami and R. T. Gopalakrishnan for Petitioner. 


S. Tyagaraja Atyar for Respondent. 


The Judgment of the Court was delivered by 

Rajagopala Ayyangar, 7.—Thisisa Civil Revision Petition against the order of the 
Subordinate Judge of Tiruchirapalli imposing .certain terms to be fulfilled by an 
applicant who prayed for the issue of a commission to examine certain witnesses 
in Calcutta. The case has been directed to be posted before a Bench by reason 
of certain conflicting decisions of this Court on the powers of the Court under 
Order 26, rule 15, Civil Procedure Code. 


The first defendant is the petitioner in this Court. The plaintiff-respondent 
filed a suit for the recovery of about Rs. 300 alleged to be due for shortage of goods 
supplied by the 1st defendant-company. The defence was that there was no default 
on the part of the 1st defendant and that all the goods for which the plaintiff had 
paid were loaded in the wagons of the Railway Company. To prove that they 
had fulfilled their obligations under the contract, the rst defendant-company 
filed an application for the examination of four persons on commission 
at Calcutta, through the Court of Small Causes, Calcutta. As the witnesses were 
residents of Calcutta and as Calcutta was admittedly more than 200 miles 
from Tiruchirapalli, the 1st defendant had a prima facie right to have an order 
made for such examination. This application was opposed by the plaintiff on the 
ground that the witnesses being officers of the 1st defendant could have been brought 
over to Tiruchirapalli for examination. The respondent also prayed that as the 
expenses to be incurred on commission were disproportionate to the amount of 
his claim, it was a proper case in which the applicant praying for the issue of a 
commission should bear the costs of the commission in any event. 
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The learned Subordinate Judge considered that “as the witnesses reside beyond 
200 miles the petitioner is entitled to ask for a commission to examine them”. He 
further directed the 1st defendant (the applicant)'to “deposit a sum of Rs. 450, i.e., 
Rs. 300 being the second class fare to and fro and daily allowance at Rs. 15 per day 
for the commissioner’s journey and stay at Calcutta plus Rs. 150 being his commis- 
sion fee” and a further sum of Rs. 100 being “a portion of the expenses that the 
plaintiff may have to incur to go to Calcutta with his advocate to cross-examine 
the petitioner’s witnesses”. The order also directed that the entire commission 
expenses of Rs. 550 would be borne by the 1st defendant irrespective of the result 
of the suit. 


Two points have been raised by learned counsel for the petitioner in this Civil 
Revision Petition. The first is that the Gourt below had no jurisdiction under 
Order 26, rule 15 of the Code of Civil Procedure to direct the petitioner to deposit 
Rs. 100 for the expenses of the plaintiff and the second, that the Court below un- 
necessarily mounted up costs by asking the commisioner to proceed from Tiruchira- 
palli to Galcutta whereas the purpose would have been served much more cheaply 
by the appointment of a practitioner at Calcutta as commissioner through the Court 
of Small Causes at Calcutta. 


On the first point there is a conflict of authority which has necessitated this 
petition being heard by a Bench. The relevant statutory provisions on this point 
are these : Section 75 Civil Procedure Code empowers a Court “subject to such 
conditions and limitations as may be prescribed” to issue a commission ‘‘(a) to 
examine any person”. Order 26, Civil Procedure Code, prescribes the conditions 
and limitations referred to in this section. Order 26, rules1 to 4 deal with the 
circumstances in which such commission might be issued for examination of witnesses, 
and rule 15 prescribes the conditions which might be imposed upon a party apply- 
ing for a commission. This runs in these terms: 

“15. Before issuing any commission under this Order the Court may order such sum (if any) as 
it thinks reasonable for the expenses of the commission to be, within a time to be fixed, paid inte 
Court by the party at whose instance or for whose benefit the commission is issued.” 

The Court, therefore, has power under this provision to order “such sum as it 
thinks reasonable for the expenses of the commission’ to be paid: The question is what 
is meant by the expression “expenses of the cormmission” and whether it includes 
the expenses which might be incurred by the opposite party for appearing before 
the commissioner. The earliest decision of this Court in which this was considered, 
was by Mack, J., in Abdur Rahiman v. Muhammad Kasam}. The defendant in that ` 
case had taken out an application for the examination of witnesses on commission. 
The plaintiff insisted that this should be ordered only on terms on the defendant 
paying him a sum of Rs. roco to meet the expenses to be incurred by him in connec- 
tion with the examination of these witnesses. The Subordinate Judge declined 
to accede to this request on the ground that it was not a fit case in which such de- 
posit should be ordered. The plaintiff came up in revision to this Court his com- 
plaint being that the Subordinate Judge ought to have imposed such a condition 
and required such a deposit from the defendant before directing the commission 
to issue. Mack, J., dismissed the pettition but went on to say : 

.“The Subordinate Judge was doubtful whether he could order such costs under Order 26, rule 
1s of the Civil Procedure Code. The ‘expenses of the commission’ can be made to include 
of the other parties to the litigation and can in suitable cases be ordered to be deposited by the party 
at whose instance the commission was taken out.” ` , ~ ü 
It will be seen that this opinion was purely obtier and docs not adduce any reasons. 
for the ccnclusion reached. pa 

The decision of Mack, J., was considered by Govinda Menon, J., in Saboora Bivi 
Ammal.v. Julaika Bivi Ammal?, where the point had to be considered directly. The 
Subordinate Judge of Kumbakonam, understanding the expression “the expenses 
ofthe commission” in Order ‘26, rule 15-.0f the.Gode to-include the expenses to be 
defrayed by the opposite parties made an order directing the applicant for the 
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commission, to deposit into Court not merely what in strictness would be the ex- 
penses of the commission but also the expenses of the opposite party. The matter 
was brought up in revision to this Gourt and Govinda Menon, J., allowed the peti- 
tion observing :— ° 


‘There is no direct authority on the point except the observations of my learned brother, 
Mack, J., in Abdur Rahim Settu v. Muhammad Kasam Settu1, where the learned Judge observes 
that ‘the expenses of the commission’ can be made to include expenses of the other parties to the 
litigation and can in suitable cases be ordered to be deposited by the party at whose instance the 
commission was taken out. It seems to me that this proposition has been very widely stated. The 
phrase ‘expenses of the commission’ in ordinary parlance would mean only what the commissioner 
has to spend for summoning witnesses and for other incidental expenses relating to the examination 
of the witnesses before him. No authority has been placed before me where he words have been 
construed in such wide terms. Moreover the Civil Rules of Practice (Rule 82) does not comtemplate 
any such thing. ...If one of the parties desires to travel luxuriously by air or in the first class on board 
a ship, it cannot be said that such a thing can be included as expenses of the commission, in the absence 
of any direct authority. I am not inclined to hold that the word ‘ expenses’ would mean that.” 


These are the only reported decisious ofthis Court. But there are two unreported deci- 
sions. One is by Balakrishna Ayyar, J., in C.R.P. No. 303 of 1954, where the learned 
Judge expressed his agreement with the view taken by Govinda Menon, J. The 
decisions of other High Courts to which reference will be made presently were all 
placed before the learned Judge and he expressed his concurrence with the decision 
of a Bench of the Bombay High Court in Kanji Karsondas v. Nathubai Kimjt*, in 
which the same view as that taken by Govinda Menon, J., was adopted. On this 
reasoning, the learned Judge set aside the order of the lower Court which 
had directed the deposit of Rs. 250 as a condition for the issue of a 
commission this sum including the expenses of the opposite party. The 
other decision is by Ramaswami, J.. in GR.P. No. 1078 of 1954 (since 
reported in Srinivasalu Naicker®, where the learned Judge held that on grounds 
of justice, equity and goods conscience a Gourt should be deemed to have power 
to direct such payment under section 151, Civil Procedure Code, in order 
to equalise the position of rich and poor parties in litigations. So far as the other 
High Courts are concerned the position stands thus. In Sarat v. Ram, an order 
for the issue of a commission was refused by the lower Court but was allowed by the 
learned Judges of the Calcutta High Court on condition of the applicant depositing 
Rs. 1000 to meet the expenses of the opposite party. There is no discussion of 
the terms of Order 26, rule 15 and the decision was based on the ground that the 
fapplicant for the commission had no right to it but was granted a special indulgence 
on certain terms. The next case to be referred to is the decision also of the Calcutta 
High Court in Nripendra Bhusan v. Raja Pramatha Bhusan". It arose out of an applica- 
tion for the issue of a commission for local investigation and the order which the 
High Court had to consider was the one by the Subordinate Judge which directed 
that if the defendant wanted a local enquiry he must deposit the amount of the 
claim, that is the claim in the suit, and the ist plaintiff would be able to withdraw 
three-fourth of it before decree. The order was taken in revision but the revision 
was dismissed on the ground that Order 26, rule 15, was not exhaustive and that 
it did not stand in the way of the Court making any terms that it chose to impose 
as a condition precedent to the granting of the prayer for local investigation. This 
case therefore does not help us in construing the expression “expenses of the commis- 
sion” in Order 26, rule 15. The next decision to be noticed is of the Patna High 
Court in Ghanshyam Das v. Kisturibala Debi®. The order of the Court below directed 
the defendant to pay to the plaintiff Rs. 200 as costs in attending to the commission 
and this was sustained on the ground that in an earlier unreported decision an order 
in similar terms was held not to be illegal. The matter has been considered fully 
in a recent judgment of the Bombay High Court in Kanji Karsondas v, Nathubat 
Kimji?, where after discussing all the earlier decisions of the several High Courts it 
was held that the expression the ‘expenses of the commission” could not include an 
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opponent’s pleader’s fees or the costs which the opponent might have to incur 
to go to the place where the commissioner was going to examine the witnesses and 
that the expression denoted only fees to be paid to the commissioner and other 
expenses directly incidental to the issue and execution of the commission. Having 
considered the matter ourselves we respectfully concur in the opinion of the learned 
Judges of the Bombay High Court. We consider that the views taken by Mack, J., 
and Ramaswami, J., in the cases referred to above are incorrect and that Govinda 
Menon, J., and Balakrishna Ayyar, J., were right in their construction of Order 26, 
rule 15 and the powers of the Courts under that provision. 


We have only to add that it is settled law that where there is an express provi- 
sion in the Code setting out the conditions that might be imposed it would not be 
open to any Court to resort to its inherent powers in order to enlarge its powers or get 
over the statutory limitations. We are therefore clearly of the opinion (a) that 
the expression “expenses of the commission” in Order 26, rule 15, Civil Procedure 
Code, does not include expenses of the opposite party and (b) that the Court has 
no inherent power to travel outside Order 26, rule 15, Civil Procedure Code, 
and impose conditions not warranted by that or any other specific statutory provi- 
sions in that regard. To pass an order in the terms as the Court below has done 
would really be tantamount to passing an interim decree for costs which cannot 
be sustained under any provision of the Code. In this view the order of the Court 
below directing the petitioner to deposit Rs. 100 for defraying the Respondent’s 
expenses of the commission is without jurisdiction and is set aside. 


The question that remains is as regards the necessity for an advocate-commis- 
sioner going all the way from Tiruchirapalli to Calcutta in order to record the evi- 
dence of four witnesses. We consider this as absolutely unnecessary and a waste 
of money. The same purpose could be achieved by a letter of request to the Small 
Causey Court at Calcutta to appoint an advocate of Calcutta as commissioner 
and have the witnesses examined. The Subordinate Judge will in the light of these 
considerations determine the reasonable expenses of the commission and pass 
orders accordingly. 


Only one thing more remains to be mentioned and that is that no objection 
could be taken to the order of the Court below directing the costs of the commission 
to be borne by the petitioner in any event. That was certainly within the jurisdic- 
tion of the Court and it is not open to objection. 


The Civil Revision Petition is accordingly allowed and the Court below will 
dispose of the application for the issue of a commission in the light of our observa- 
tions contained above. There will be no order as ta costs in the Civil Revision 
Petition. 


R.M. amon neces Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAJAGOPALAN AND Mr. Justice RaJAGOPALA AYYAN- 
GAR. , i 


Hussain Bee and others .. Petitioners* 


Madras Prohibition Act (X of 1937) sections 13 and 14 and rules 6 and 10o—Rule 6 of the rules framed 
by G.O. Ms. No. 5452, dated 19th December, 1952—Vali 7 eta to Article 19 (1) (g) of the Consti- 
tation of India—Rule imposing a restriction on possession o maximum quantity of French polish—If void— 
Contravention of the provisions of a rule under—If could be deemed to be a contravention of the Act itself—If 
could attract the punishment prescribed under the Act. 


The mere fact that preparations used for medicinal, toilet or industrial purposes containing 
alcohol are liable to, be misused is not a sufficient ground for banning them completely under the 
Madras Prohibition Act. But the Legislature or the rule-making authority is entitled to take steps. 
to regulate their manufacture, possession or sale provided the regulation does not impose any unreaso- 
nable restraint or amounts virtually to a prohibition of their possession or use. On this basis there 





*Crl.R.C. Nos. 816 to 818 of 1954. “th April, 1955- 
Cr.R.Ps. Nos.' 771 to 779 of 1954. 


286 THE MADRAS LAW JOURNAL REPORTS. [1955 


is nothing in rule 6 of the Madras Prohibition Rules which enacts any prohibition or which exceeds 
the limits of a reasonable restriction which the State may impose under Article 19 (5) of the Consti- 
tution, Rule 6 of the rules issued under G.O. Ms. No. 5452, dated 1gth December, 1952, imposing, a 
restriction on the possession of ‘French polish’ beyond a certain quantity is valid. 


Where there has been an infringement of the provisions of a rule which specifically provides 
for a particular punishment, the same cannot be treated as an offence under the Act also so as to enable 
a Court to impose upon the accused the punishments provided for offences against the Act as distin- 
guished from those provided for the offences against the rules. 

Though the general principle is that a valid rule made under an enactment has the same force 
as a provision in a statute and a breach of the rule might in a sense be considered as a contraven- 
tion of the enactment itself, in any given case it would depend on the language of the particular sta- 
tute, 

The Madras Prohibition Act has drawn a clear distinction between the offences in regard to 
liquor and intoxicating drugs pure and simple in respect of which a prohibition is being enforced 
and those preparations containing alcohol used for medicinal and toilet or industrial purposes in 
regard to which a restriction only is being enacted. 

In view of the specific provisions in sections 13 and 14 of Madras Prohibition Act relating to 
confiscation of the goods cad materials in respect of which or by means of which an offence has been 
committed, it is not open to a Court to invoke the powers of confiscation under section 517 of the 
Criminal Procedure Code in regard to an offence under this Act, 


On a proper construction of the provisions of the Madras Prohibition Act the expression ‘offence 
committed against the Act’ in sections 13 and 14 cannot comprehend the contravention of a notifica- 
tion issued under ssction 16. The breach of a rule is not an offence against the Act itself within the 
meaning of sections 13 and 14 of the Prohibition Act. For a contravention of a mile, which does 
not provide for confiscation of the goods, the power of confiscation provided in the Act for contra- 
vention of a section cannot be invoked. 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the Judgment of the Court of 
Sessions, Chingleput, dated 5th March, 1954 and passed in Criminal Appeals Nos, 
2, 1 and 4 of 1954, respectively preferred against the order of the Court of the Sub- 
Divisional Magistrate of Chingleput passed in C.C. Nos. 131, 129 and 130 of 1953. 


S. Mohan Kumaramangalam and A. Jagannatha Rao for Petitioners. 


The Advocate-General (V. K. Tiruvenkatachari), the Special Government 
a ae V. Raghavan) and the Public Prosecutor (V. T. Rangaswami Ayyangar) 
or the State. 


The Court made the following 


Orper.—Cr. R. C. Nos. 816 to 818 of 1954: These three revision petitions 
are by the accused who have been convicted under section 4 (1) (a) of the Madras 
Prohibition Act read with rules 6 and 1@ of the Notification G.O. Mis. No. 5452, 
Development dated 19th December, 1952; framed under sections 4, 16, 18, 18-A, 
21 and 54 of the Madras Prohibition Act, whereby the possession of varnish without 
a licence in excess of 3 quarts is made punishable with imprisonment which may 
extend to 6 months or fine which may extend to Rs. 1ooo or both. 


The petitioners in these cases were found in possession of a large number of 
four-gallon tins of varnish or French polish. The common defence put forward 
on the merits by the several accused was that the goods were not found in their 
premises but had been seized by the police while they were lying on the road-side 
and the accused had been falsely implicated. Their case was that these goods 
belonged to one Annamalai Mudaliar, a merchant of Bangalore, who was examined 
in the cases as D.W. 4, that he was transporting this quantity of French polish in 47 
barrels from Bangalore to Madras in July, 1952, before the notification of Gevern- 

ent referred to earlier, that these goods were seized by the police for non-payment 
of duty but were subsequently released after the collection of gallonage fees by the 
Government. It was stated, that, subsequently after the release; the varnish was 
transferred from 47 barrels to 247 R tins as the barrels which originally 
contained them were ina damaged condition, that as the goods in these tins 
were being brought back to Madras, the lorry .broke down with the result 
that the goods had to be kept by the road-side, that while they were there, they were 
seized by the police and that the accused were falsely implicated as having been 
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in possession of these goods. On the other’ hand, the evidence adduced on the side 
of the prosecution was that these tins were found in the premises belonging to the 
aecused in the respective cases and that the police seized then from these premises. 
The prosecution story was accepted by the Sub-Divisional Magistrate who rejected 
the defence version as wholly improbable. The Sessions Judge on appeal confirmed 
these findings of the Sub-Divisional Magistrate. 


The petitioner in Criminal Revision Case No. 816 ot 1954, was found in posses- 
sion of 42 four-gallon tins. The Sub-Divisional Magistrate who found her guilty of the , 
offence sentenced her to a fine of Rs. 300 and in default to imprisonment tor 6 weexs. 
On appeal the Sessions Judge upheld the conviction but reduced the fine to Rs, 150 
and the imprisonment in default to simple imprisonment for 10 days. In Crimi- 
nal Revision Gase No. 817 of 1954, the quantity found in the possession of the. 
accused was 183 four-gallon tins. The sentence passed by the Sub-Divisional 
Magistrate was rigorous imprisonment for six months and a fine of Rs. 100 and in 
default to rigorous imprisonment for sjx,weeks. The Sessions Judge on appeal 
reduced the sentence to a fine of “Re. 250 and in default to rigorous 
imprisonment for six weeks. In the last of the revision cases Criminal 
Revision Case No. 818 of 1954, there were three accused who were 
found jointly in possession of 220 gallons in 55 four-gallon tins. The Sub- 
Divisional Magistrate found them guilty and sentenced each of them to a fine of 
Rs. 200 and in default to rigorous imprisonment for a period of six weeks. The 
Sessions Judge reduced the sentence to a fine of Rs. 100 on each of the accused. 
In all these three cases the tins of French polish which were seized from the respec- 
tive accused were ordered to be confiscated to the Government. D.W. 4, Anna- 
malai Mudaliar, who claimed the varnish as his, made applications, to the Magis- 
trate under section 517, Criminal Procedure Code, for the delivery of the goods to 
him on the footing that he was the owner. These applications were dismissed 
as the main defence of the accused was disbelieved. The claimant filed an appli- 
cation under section 520, Criminal Procedure Code, to the Gourt of Sessions to set 
aside this order. The learned Sessions Judge refused to interfere with this order 
declining to return the goods to the applicant and pointed out that it was open to 
him to establish his claim, if so advised, in a civil Court. It is from these orders of 
conviction and sentence that these three criminal revision cases arise. A subsi- 
diary point is also raised in these cases that on a proper construction of the relevant 
provisions of the Madras Prohibition Act the order of confiscation passed by the 
Magistrate and confirmed by the Sessions Judge is illegal. Against the order of 
refusal to return the goods to the applicant, the claimant has filed Criminal Mis- 
cellaneous Petition No, 1318 of 1954 and Criminal Miscellaneous Petitions Nos. 6 
and 7 of 1955, before this Gourt seeking the same relief. 


Regard being had to the concurrent findings of fact that the several accused, 
‘were in possession of this quantity of French polish without a licence therefor, 
that the accused contravened rule 6 of the notification is not open to challenge 
before us ; but these cases have been placed before a Bench for the consideration 
of the plea raised by the accused in their respective cases attacking the validity 
of the notification G.O. Mis. 5452 Development, dated 19th December, 1952, 
referred to earlier on the ground that it was in contravention of Article 19 (1) (f) 
of the Constitution. This argument was put forward before the learned Sessions 
Judge and it was rejected by him, 


_ Before setting out the contentions regarding the invalidity of this notification 

it would be necessary to state briefly the scheme of the Madras Prohibition Act. 

The Preamtle to the Act recites: 
“Whereas it is expedient as early as possible to bring about the prohibition except for medicinal, 

scientific, industrial or such like purposes, of the production, manufacture, possession, export, import, 

transport, purchase, sale and consumption of intoxicating liquors and drugs in the State of Madras”, 
Liquor is defined under section 3 (9) thus.: i 


“ liquor’ includes toddy, -e of wine, methylated spirits, spirits, wine, beer and all liquid 
ol”. 


consisting of or containing alcoh 
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At this stage it may be convenient to refer to the composition of the French polish 
which is the subject-matter of these proceedings. This is made out of shellac or 
resin being dissolved in denatured spirit—that is spirit denatured with half.a 
gallon of light caoutchoucine and half.a gallon of pyridine to 99 gallons of spirit 
at a maximum strength of 50 ‘O.P. 


Section 4 enacts the prohibition in respect of possession, manufacture, sale or 
consumption etc., of liquor and runs thus: 
“4. (1) whoever 

(a) imports, exports, transports, or possesses liquor or any intoxicating drug ; or 

(b) manufactures liquor or any intoxicating drug; or 

(c) except in accordance with the rules made by the State Government in that behalf cultivates 
the hemp plant; or collects any portion of such plant from which an intoxicant drug can be manu- 
factured or ; 

(d) taps any toddy-producing tree or Pope or suffers to be tapped any toddy-producing 
tree belonging to him or in his possession ; or 74“ 

(e) draws toddy from any tree or permifiéb suffers toddy to be drawn from any tree belonging 
to him or in his possession ; or 

(f} constructs or works any distillery or brewery ; or 

(g) uses, keeps or has in his possession any materials, still, utensil, implement or apparatus 
whatsoever for the tapping of toddy or the manufacture of liquor or any intoxicating drug ; or 

(h) bottles any liquor for purposes of sale ; or 

(i) sells liquor or any intoxicating drug; or 

(j) consumes or buys liquor or any intoxicating drug; or 

(k) allows any of the acts aforesaid upon premises in his immediate possession shall be punished 

(i) in the case of an offence falling under clause (b) clause (f), clause (g), clause (4) or clause (i) 
or an offence falling under clause (4) in so far as it relates to an act specified in any of the clauses 
aforesaid with imprisonment which may extend to two years or with fine which may extend to five 
thousand rupees or with both. 


(ii) In any other case with imprisonment which may extend to six months or with fine which 
may extend to one thousand rupees or with both.” 


In order to carry out the purpose set out in the Preamble that the general 
prohibition would not apply to the use of liquor as defined under the Act for medi- 
cinal, scientific and industrial or such like purposes, section 16 enables the local 
Government by notification to’exempt specified liquors or articles containing liquor 
from all or any of the provisions of the Act on the ground that such liquor is required 
for medicinal, scientific or industrial or such like purpose. Section 18 enables 
the Government to grant licences for possession, etc., of these preparations. 


Section 16 runs thus : 


‘16. (1) The State Government may, by notification and ‘subject to such conditions as they 
think fit exempt any specified liquor or intoxicating drug or article containing such liquor or drug 
from the observance of all or any of the provisions of this Act on the ground that such liquor, drug, 
or article is required for a medicinal, scientific industrial or such like purpose. 


(2) When issuing a notification under sub-section (1) the State Government shall have power 
to provide that a breach of any of the conditions subject to which the exemption is notified shall be 
punished with imprisonment which may extend to six months or with fine which may extend to 
one thousand rupees or both.” 


Section 18 runs thus: 

“18. The State Government or subject to the control of the State Government, the Collector 
may issue licences to any person or in respect of any institution, whether under the management of 
Government or not, for the manufacture, export, import, transport, sale or possession of any liquor, 
intoxicating drug or article containing such liquor or drug, on the ground that such liquor, drug or 
article is required by such person or in respect of such institution for a bona fide medicinal, scientific, 
industrial or such like purpose.” 


The other provisions of the Act are not very relevant for the consideration of the 
question arising in these petitions except section 54 which gives the Government 
the power to make rules for the purpose of carrying into effect the provisions of the 
Act. 


II} HUSSAIN BEE, Jn re. 289 


In exercise of the powers conferred inter alia by sections 16 and 18, the Govern- 
ment of Madras published a notification on end June, 1950, whereby the prepara- 
tion known as French varnish containing denatured spirit was exempted from all 
the provisions of the Act subject to the following conditions : 


__ (1) When the preparation was imported into the State by any person or firm 
it shall be imported under a permit granted by the Board of Revenue on pre- 
payment of a licence fee at 12 annas per imported gallon on its denatured spirit 
contents. 


(2) That no attempt shall be made to render the preparation fit for human 
consumption. A penalty was also imposed for breach of the conditions of this 
notification. This notification was repealed by G.O. Mis. No. 5452, Development, 
dated 19th December, 1952 and under its terms the Government introduced a 
stricter control over the manufacture, importation, possession and sale of French 
polish. It is the validity of this notification that is challenged in the present revi- 
sion petitions. The scheme of the notification was this. No person covld manufac- 
ture varnish except under a licence granted by the Collector of the District on pay- 
ment of an annual fee of Rs. 50 and in accordance with the conditions and restric- 
tions imposed therein. Under rule 3 no person can import varnish except under a 
permit granted by the Board of Revenue, rule 4 laid an embargo on sales of varnish 
except under a licence granted by the Collector. Rule 5 enacted that (%) varnish 
may be sold by a manufacturer or dealer to persons or firms requiring it for bona fide 
use, (i) it shall not be sold to any person whom the manufacturer or dealer has reason 
to believe is likely to misuse it asa substitute for alcohol and (iii) every manufacturer 
or dealer in varnish and every licensee thereof was directed to maintain a regis- 
ter in a form specified. Rule 6 for contravention of which the accused in these 
cases were convicted is in these terms: 


“£ Possession of varnish for domestic purposes by private persons without a licence shall not exceed 
3 quarts at any one time.” f 
Rule 9 makes it an offence for any person to render or attempt to render varnish 
fit for human consumption and finally rule 10 enacts punishment in these terms : 


“* A breach of all or any of these rules shall be punishable with imprisonment which may extend 
to six months or with fine which may extend to one thousand rupees or with both.” 

The argument advanced against the validity of the notification is this: Article 
19 (1) (f) of the Constitution guarantees to every citizen ‘ the right to acquire, hold 
and dispose of property.’ Property in this context would comprehend movable 
property including in this category “ liquor.” Under Article 19 (5) the State can 
undoubtedly impose restrictions on the exercise of this right provided they are 
in the interests of the general public. While no exception could be taken to any 
embargo or prohibition laid on intoxicating liquors or beverages and their manu- 
facture, import, possession, sale, use or consumption, liquids containing alcohol 
including medicinal or toilet preparations or preparations intended for industrial 
uses can only be the subject of regulation and not of prohibition. Up to this stage 
we do not see any room for controversy. 


It was however contended that the effect of the decision of the Supreme Court 
in the Bombay Prohibition case, State of Bombay v. Balsara\, was to restrict this control 
to guarding against their misuser for human consumption as alcoholic drinks either 
as they were or after processing and that restrictions for achieving any other purpose 
were invalid. Judged by these tests it was urged that only rules 5 and g9 could be 
in order and that all the other rules including rule 6 contravened the Constitution. 
It was also urged as following from this decision of the Supreme Court that the enact- 
ment must first exempt this type of liquors from the operation of the Act and then 
impose restrictions on their manufacture, possession, sale, etc , but that as the Madras 
Prohibition Act started with imposing a total ban on them by including them within 


1. (1951) 2 M.L.J. 141: 1951 5.C.J. 478 (S.C). 
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the definition of liquor and then sought to enact restrictive regulations by rules 
under section 16, the restrictions imposed by the rules were ultra vires. 


We do not agree with the above deductions sought to be derived from the deci- 
sion of the Supreme Court. Fazl Ali, J., with whose judgment the other learned 
Judges agreed formulated the position thus at page 495: 

“Tho question boils down to ascertaining whether the restrictions imposed by the provisions to 
which reference has been made are reasonable.......... That the restrictions imposed by the sec- 
tions on the right of a citizen to possess or sell or buy or consume or use spirits of wine, methylated 

irits, wine, beer, toddy are in view of the aforesaid directive principles of State policy (referring to 
ticle 47 of the Constitution) quite reasonable, has not been disputed before us. The controversy 
has centred round the words ‘and all liquids consisting of or containing alcohol.’ It is said that these 
words include all liquid, toilet or medicinal preparations containing alcohol, and the restrictions 
imposed upon the ordinary use of such toilet or medicinal preparations are unreasonable and therefore 
id.” 


VO 
The learned Judge then set out an extract from the judgment of the Bombay High 
Court wherein the conclusion was reached that the Bombay Act in so far as it 
prevented the possession, use and consumption of non-beverages for legitimate 
Pal ae was void as offending against Article 19 (1 )(f) of the Gonstitution. His 

rdship, then scrutinised the orders and rules made by the Provincial Government 
under section 139 of the Bombay Act under which the latter could exempt any 
intoxicants from all or any of the provisions of the Act. But they were such a 
medley of notifications which in the words of the learned Judge 

“ An ordinary citizen may find it a perplexing task to attempt to extract information out of the 

long oe of complicated sat eats as to the true nature and extent of the right which the law confers 
upon : 
His Lordship was unable to deduce therefrom any intelligible testrictions which he 
could characterise as reasonable and so said 
k a ers my careful consideration to the matter, I am of the opinion that the restric- 
tions OS y the Act even when read with the above Notifications are not reasonable, and I 
would the conclusion arrived at by the High Court.” 
There is however no doubt that in his Lordships’ opinion these “‘ liquids containing 
alcohol ” could have been subjected to reasonable restriction in respect of their 
manufacture, possession or sale. 


The Madras Prohibition Act is modelled on a basis different from that of the 
Bombay Act. The intention of the statute to exclude medicinal, toilet and indus- 
trial preparations from the general operation of the Act is made clear in the Preamble 
which we have extracted earlier and this purpose is achieved by the enactment of 
sections 16 and 18. ‘This Court has held in Nageswara Rao v. State of Madras}, that 
section 16 (1) is mandatory and that it lays a duty on Government to frame rules 
to regulate this species of “ liquor ” and it is by virtue of these powers that the 
present rules are framed. After discussing in detail the judgment of the Supreme 
Court Venkatarama Ayyar, J., concluded at page 732 of the report: ' 

“ Having examined the judement of the Supreme Court in the Balsara case? carefully we are 
unable to see anything in it which compels us to hold that section 18 of the Act and the licences issued 
thereunder should be held to be void use of the inclusion of Medicinal preparations in the defi- 
nition of ‘liquor’ under section 3 (9) of the Act, even though such licences are reasonable.” 


and 


‘“ Such a regulation cannot be attacked as an encroachment on the right of a citizen to acquire, 
hold and dispose of property because its object is not to interfere with those rights but to prevent the 
evasion of prohibition laws under cover of those rights.” 

‘There is nothing in the subsequent case of Pestkaka v. State of Bombay? to qualify the 
principle which we have set out above as deducible from the Balsara case?. 


Incidentally we might mention that the argument that the restrictions are 
unreasonable and void by reason of these preparations containing alcohol normally 





I. 1953) 2 M.L.J. 724. 3. (1955) 1 M.L.J. 32: 1955 An. W. R. 
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intended for industrial use not being exempted in the first instance and then brought 
‘within the regulation’ was also aadressed to this Court in Nageswara Rao v. The 
State of Madras! and was repelled by the learned Judges. At pages 730 and 731 
the learned Judges said : 

“ The greund of the attack has no relation to the substance of the provisions; itis rather meta- 
physical in character having reference to the modus operand: advan by the State Legislature in inclu- 
ding medicinal preparations in the definition of ‘liquor’ and‘excluding them by a process of exemption 
instead of excluding them from the definition of ‘liquor’ and bringing them in by a system of regu- 
dation. Itis difficult to see how this mode of the legislative treatment of the subject could in any 
way, prejudice the rights of the petitioners. Even if the legislature enacted a law limiting the 
prakibitions to intoxicating liquor and then providing for the regulation of medicinal preparations, 
the licences prescribed thereunder must be of the same character as under the impugned legislation 
py rer There is clearly therefore no substance in this attack.” 


The point that emerges from this discussion is that the mere fact that preparations 
used for medicinal toilet or industrial purposes are liable to be misused while not a 
sufficient ground for banning them completely, the Legislature or the rule making 
authority is entitled to take steps to regulate their manufacture, possession or sale 
provided the regulation does not impose any unreasonable restraint or amounts 
virtually to a prohibition of their possession or use. Proceeding on this basis we 
are unable to find anything in rule 6 which enacts any prohibition or which exceeds 
the limits of a reasonable restriction which the State may impose under Article 
19 (5) of the Constitution. We have heard no argument that if as undoubtedly 
the State possesses such a right to regulate (the manufacture) possession or (sale, 
etc.) of these goods for domestic use, the restriction on the quantity to be possessed 
without a licence being fixed at 3 quarts is unreasonable. We therefore hold that 
rule 6 of the Notification is valid and that the convictions of the petitioners are legal. 


The next question that arises for consideration is whether the Magistrate 
has jurisdiction to pass an order of confiscation of the property which was the subject- 
matter of the offence. The relevant provisions of the Act bearing on the point 
are sections 13 and 14 which run thus: 

a ‘In any case in which an offence has been committed against this Act, the liquor, drug, 
materials, still utensil, implement, or apparatus in respect or by means of which the offence has been 
committed shall be liable to confiscation along with the receptacles, packages, coverings, animals, 
weasels, carts or other vehicles used to hold or carry the same. 

14. (1): When the offender is convicted or when the person charged with an offence against 
this Act is acquitted, but the Court decides that anything is liable to confiscation, such confiscation 
may be ordered by the Court. 

(2) When an offence against this Act has been committed but the offender is not known, 
or cannot be found, or when anything liable to confiscation under this Act and not in the possession 
of any person cannot be satisfactorily accounted for, the case shall be inquired into and determined 
by the Collector or other Prohibition Officer in charge of the district by any other officer authorized 
by the State Government in that behalf, who may order such confiscation. 

Provided that no such order shall be made until the expiration of fifteen days from the date of 
‘seizing the things intended to be confiscated or without hearing the persons, if any, claiming any right 
thereto, and evidence, if any which they produce in support of their claims.” 

In view of these specifie provisions in this Act it would not be open to the 
Magistrate to invoke the powers of confiscation under section 517, Criminal Pro- 
cedure Code. There cannot be any doubt that if the offences with which the accused 
‘were charged and under which they were convicted were offences against the Act, 
the order of confiscation would be permissible and legal but the offence committed by 
the accused in the present case was one which was created by the Notification 
issued by the Government under section 16. The power of the State Government 
to provide punishments for breach of the conditions specified in the Notification is 

to be found in sub-section (2) of section 16 which enacts 


ST ed pauaceveneens When issuing a notification under sub-section (1) the State Government shall have 
power to provide that a breach of any of the conditions subject to which the exemption is notified 
shall be punished with imprisonment which may extend to six months or with fine which may extend 
to one thousand rupees or with both.” i 
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It is by virtue of the power contained in this sub-section that the Government in 
their Notification dated 19th December,1952, enacted rule 10 under which for breach 
of all of any of the rules, the offender was subject to imprisonment upto a periot 
of six months or fine which may extend to Rs. 1,000 or with both. 


The question for consideration is whether when there has been an infringement 
of the provision of a rule which specifically provides for a particular punishment, 
the same could be treated also as an offence under the Act so as to enable the Court 
to impose upon the accused the punishments provided for offences against the Act 
as distinguished from those provided for the offences against the rules. The basis 
upon which the Magistrate convicted the accused and ordered confiscation was that 
they had committed an offence which fell within section 4 (1) (a) of the Act read 
with rules 6 and 10 of the Notification. The argument on behalf of the State in 
support of this position was that French polish for illegal possession of which the 
several accused were convicted was ‘ liquor’ as defined in section 3 (9) of the Act 
as it was a liquid which contained alcohol and as the Proviso to section 4 (1) did 
not exempt the possession by the accused the quantity in their possession being” 
in excess of that which was permitted by the rules, the accused were guilty of an 
offence under section 4 (1) (a). It may be mentioned in passing that the point 
in this form has not been urged by the accused in the Court below. But as it is 
purely one of law, we have permitted it to be raised here. 


Though the general principle is that a valid rule made under an enactment 
has the same force as a provision in a statute and a breach of the rule might in a 
sense be considered as a contravention of the enactment itself, this would naturally 
depend upon the language used in the particular statute. In this connection 
certain decisions which have interpreted the scope of rule 81 (4) of the Defence of” 
India Rules might usefully be referred to. The rule as originally framed ran : 

“ If any person contravenes any of the provisions of this rule he shall be punishable with impri- 
sonment for a term which may extend to three years or with fine or with both.” 
And this was subsequently amended so as to read : 

“If any person contravenes any order made under this rule he shall be punishable with imprison- 
ment for a term which may extend to three years or with fine or with both.” 

A question was raised before the amendment whether when an accused person. 
contravened an order made under the rules, he could be punished, on the basis 
of his having contravened the rule itself. In In re Chokkalingam Chetty and others’, 
Byers, J., answered it in favour of the accused saying 

“ No discussion is necessary to make it clear that in its original form rule 81 (4) provided no punish- 
ment for an infringement of an order framed under rule 81 (2) (6) (which enabled orders to be made) 
TENE The learned Public Prosecutor has argued that although there is this defect in the sub-rule, 
the intention in framing it was to make penal the infringement of these orders and therefore, the- 
rule should be construed in a liberal sense otherwise rule 81 (4) becomes meaningless. This argument 
is no doubt plausible but it offends against all oed principles in the construction of penal 
statutes.” 
This decision was followed by this Gourt in Ademma v. Satyadhyana Thirtha Swamivaru*- 
and a similar view was expressed by’ Rowland, J., in Arishnachandra v. Emperor? 
and by Meredith, J., in Jugal Singh v. Emperor’. 


We are clearly of the opinion that on a proper construction of the provisions 
of the Madras Prohibition Act the expression “ the offence committed against the 
Act ” in sections 13 and 14 cannot comprehend the contravention of a notification 
issued under section 16. Any other construction would in our opinion lead to 
glaring anomalies in the application of the Act. To test the correctness of the 
argument on behalf of the State, we might take the case of a sale of varnish in contra-- 
vention of rule 4 of the Notification. Under this rule a person is forbidden to- 
sell varnish except under a licence in the prescribed form which he might get on 
payment of an annual licence fee. Ifa sale were effected in contravention thereof” 
rule 10 provides punishment which is imprisonment which may extend to six 


I. none 1 M.L.]. 20. ; 3. A.I.R. 1943 Pat. 313 
a. (1943) 2 M.L.J. 289. 4. A.IL.R. 1943 Pat 915. 
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months or fine which may extend to Rs. 1,000. Now if the argument of the learned 
Advocate-General that a sale of varnish in contravention of rule 4 would also be 
an offence which falls ‘within section 4 (1) of the Act were accepted, the accused can 
be sentenced to imprisonment which may extend to two years and fine which may 
extend to Rs. 5,000 or with both under sub-section (1) of section 4 of the punish- 
ment portion. This would clearly establish that a breach of the rule enacted under 
section 16 (1) was not contemplated by the framers of the Act to fall within section 
4 (1) also. Though this test if applied to the present case might not yield a posi- 
tive result, as the maximum punishment both under the Act and under the rules 
is the same it is a wholly irrelevant consideration. We are clearly of the opinion 
that the Act has drawn a clear distinction between the offences in regard to liquor 
and intoxicating drugs pure snd simple in respect of which a prohibition was being 
enforced and those preparations containing alcohol used for medicinal and toilet 
or industrial purposes in regard to which a restriction only was being enacted. We, 
therefore, hold that a breach of the rule is not an offence against the Act within 
the meaning of sections 13 and 14 of the Prohibition Act. It therefore follows 
that there was no power in the Magistrate to direct confiscation of these goods 
and the order is therefore set aside. 


Cri, M.Ps. No. 1318 of 1954, ete.: This leads us to the consideration of 
Criminal Miscellaneous Petitions No. 1318 of 1954, etc., in which a claim has 
been made by the petitioner for the return of the goods to him. The goods were 
seized from the accused-petitioners in the criminal revision cases we have dealt 
with. Normally if the order of confiscation is set aside the goods might have to 
be returned to them. But the accused in all these cases disclaimed ownership to 
these goods and therefore there is no question of any order being passed direct- 
ing the return of the goods to them. In regard to the claimant, both the Sub- 
Divisional Magistrate as well as the Sessions Judge on appeal have disbelieved 
his case as regards ownership. We do not see any justification for interfering with 
the order of the Sessions Judge declining to set aside the order of the Magistrate 
under section 520, Criminal Procedure Code and direct the goods to be delivered 
to the claimant. The goods cannot be directed to be delivered to him and will 
accordingly be treated as unclaimed property and dealt’ with accordingly by the 
Sub-Divisional Magistrate. The Sessions Judge had made it clear that it was 
open to the claimant to establish his right to the goods by civil action and this 
sufficiently safeguards his property rights if any to them. 


The Criminal Miscellaneous petitions are therefore dismissed. 
R.M. e Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MR. Justice GOVINDA MENON. 


V.R. Lakshmanan Chettiar by power of attorney 
agent N. Alwar Iyengar aud another .. Appellants* 


D. 
Minor S. K. Kamarajendra Kadirveluswami Pandian 
by mother and guardian the second respondent and 
another .. Respondents 


Contract Act (LX of 1872), sections 23 and 65—Contract forbidden by law-—Coniract partiy performed— 
Principle of restitution if applicable. 


Where a contract has been performed in part the principle of restitution does not come in and 
section 65 of the Contract Act cannot be invoked. ‘The principle of compensation on account 
of frustration of contract does not apply to a case where the contract has been part-performed., In 
such a case restitution cannot be claimed, on the contract being discovered to be void. 


Fiborsa Spolka Akcyjna v. Fairbairn Lawson Ltd., L.R. (1943) A.C. 32, Sankaran v. District Board, 
Malabar, (1933) 66 M.L.J. 108; President, District Board, S. Kamara v. Santhappa ALIR. 1925 
Mad, 907, and Secretary of State v. Tatya Sakeb, A.I.R. 1932 Bom. 386, referred to, 
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Appeal against the decree of the District Court of Madurai in Appeal Suit 
No. 164 of 1950 preferred against the Decree of the Court of the Subordinate Judge 
of Dind.gul in Original Suit No. 8’ of 1949. 


R. Gopalaswamt Ayyangar for Appellants. 
K. S. Ramamurthi and K. Vaitheeswaran for Respondents. 


The Gourt delivered the following 


Jopcment.—Exhibit A-1, dated 27th July, 1947, is a charcoal licence agreement 
between the first defendant and the first plaintiff on behalf of the plaintiffs in O.S. 
No. 8 of 1949 on the file of the Sub-Court, Dindigul, by which it was agreed that 
the first plaintiff shall be at liberty to cut at his own cost for a period of two years 
from the date of the document the trees in the forest described in the schedule 
to the document and belonging to the first defendant except a few varieties of wood 
specified therein for manufacturing charcoal and for the purpose of removing the 
charcoal from the place of manufacture the first defendant was to issue a pass from 
time to time. It was also stipulated that the first plaintiff was to pay to the first 
defendant at the rate of Rs. 0-7-0 per bag of charcoal removed by him from the 
place of manufacture. A sum of Rs. 3,000 was paid to the first defendant as advance. 
It was agreed that for every bag of charcoal Re. 0-3-6 should be deducted 
out of the sum of Rs. 3,000 paid by way of advance and only Rs. 0-3-6 per bag 
would be paid to the first defendant. It was also provided that the first plaintiff 
before the 5th of every month shall make an account of the charcoal bags taken as 
per the agreement and shall pay at the rate of Rs. 0-3-6 per bag in cash and that 
the balance of the amount should be adjusted out of the advance amount. If the 
first plaintiff has not been able to adjust the entire advance amount by manufactur- 
ing charcoal and its removal from the place of manufacture within two years from 
the date of the agreement any balance of the advance amount remaining unadjusted 
and outstanding shall belong to the first defendant. According to this agreement 
the first plaintiff cut the trees, manufactured charcoal and removed a number of 
bags from. the place of manufacture. Exhibit A-3 dated 26th September, 1947, 
shows that 10874 bags were manufactured and removed and the price paid at the 
rate of Re. o-7-0 per bag and a sum of Rs. 475-1216 has been paid over to the first 
defendant. Similarly Exhibit A-4 shows that from 27th September, 1947, to 25th 
October, 1947, 431 bags of charcoal were removed and at the rate of Re. 0-7-0 
per bag, a sum of Rs. 188-9-o had been paid. While matters were at this stage the 
Government issued a notice on the 8th November, 1947, to the Manager of the firm 
of the plaintiffs under the Madras Act XVIII of 1946 that trees were being cut 
from the forest and charcoal manufactured out of the same without the permission 
of the Collector and that if the same was continued any further prosecution will be 
launched under that Act. An application was made to the Collector for permission 
to fell the trees and convert them into charcoal in accordance with the agreement 
but under Exhibit A-7 the permission sought for was refused. It is alleged that 
the first defendant did not take any steps to obtain permission from the Collector 
for the felling of trees and converting them into charcoal, and, therefore, the suit 
out of which the present second appeal arises was filed for refund of the balance 
out of the sum of Rs. 3,000 paid by way of advance after deducting the amount 
due at the rate of Re. 0-3-6 per bag on the number of charcoal bags removed and 
for damages incurred by the plaintiffs by way of loss and interest on the balance 
of the advance amount. Both the lower Gourts have dismissed the suit mainly 
on the ground that the contract was illegal under section 23 of the Indian Contract 
Act and hence the balance of the advance amount cannot be refunded. 


It is urged in this second appeal that the contract in question is not a forbidden 
one as contemplated under section 23 of the Contract Act because the consideration 
or the object of the agreement was not forbidden by law ; nor is it of such a nature 
that if permitted it would defeat the provisions of any law and the contract certainly 
does not come within any other prohibitions contained in section 23 of the Act. 
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Such being the case the provisions of section 65 of the Contract Act have to be 
attracted and the person who has received the advantage under the agreement 
or contract is bound to restore it or to make compensation for it to the person 
from whom he has received it. The contract was discovered to be void or became 
void not at the very inception but only when the Collector prohibited the further 
cutting of trees. Viewed in this light there is no obstacle to the application of sec- 
tion 65 of the Contract Act. Section 3, sub-section 2 of the Madras Act XVIII of 
1946 is in the following terms :— 

“ No owner of any forest or any person claiming under him whether by virtue of a contract, 
licence or any other transaction entered into before or after the commencement of this Act or any 
other person shall without the previous permission of the District Collector cut trees or do any act 
likely to denude the forest or diminish its utility as a forest,” 

What is prohibited by this sub-section is the cutting of trees or doing acts likely 
to denude the forest or diminish its utility as a forest, without the permission of the 
Collector and such being the case it is argued that after the contract was entered 
into it was possible for the parties to get the permission from the Collector to cut 
trees in which case there was nothing to make the contract impossible of performance. 
There should be a contract between the parties for the cutting of trees and it is 
only thereafter that the Collector can be approached for the purpose of 
obtaining permission for the felling of trees. The fact that subsequently the Collector 
either granted permission or refused it would not make the anterior contract 
in any way illegal. It is also argued that there is-nothing prohibiting an entering 
into a contract if the parties expect that the Collector would grant permission. 
It is therefore a case where the contract becomes void after it was entered into or it 
was found to be void sometime thereafter in which case section 65 of the Contract 
Act would be applicable. Reliance is also placed on the illustration (¢) of section 56 
of the Contract Act where it is stated that if A contracts to act at a theatre for six 
months in consideration of a sum paid in advance by ,B and on several occasions 4 
is too ill to act then the contract to act on those occasions becomes void. Mr. 
Gopalaswami Iyengar for the appellants further urged that the contract is an exe- 
cutory one and therefore with regard to such portions of the contract as have not 
been performed it becomes void in which case section 65 of the Contract Act is 
applicable. A number of cases has been cited in support of this contention. In 
the decisions in Srinivasa Iyer v. Sesha Iyer+, and Gulab Chand v. Fulbat®, the contracts 
were marriage brokerage contracts which were ab initio void. I do not think that 
the principles laid down in those cases can have application to the facts of the pre- 
sent case. The next case on which reliance was placed is Petherpermal Ghetti v. Muni- 
andy Servat*, where the parties entered into a fraudulent document and it was held that 
the purpose of the fraud not having been effected there was nothing to prevent the 
plaintiff from repudiating the transaction as being benami and recovering possession 
ofthe property. The casein Madura Municipality v. Alagiriswamt*, related to a con- 
tract entered into by the municipal council on behalf of the municipality which did 
not bind the municipality under section 69 (2) of the District Municipalities Act 
because it was entered into in contravention of the provisions of section 68 (2) of the 
Act and hence there was no valid contract between the parties. In such a case 
the High Court held that compensation could be recovered under section 65 of the 
Indian Contract Act. The case in Harnath Kuar v. Indar Bahadur Singh’, related. 
to a contract which was ab initio void as the vendor in that case had only an expectan- 
cy and therefore under section 65 of the Contract Act the purchase money was 
recoverable with interest from the date of the suit. My attention has also been. 
invited to the judgment of the Calcutta High Court in Rem Nagina Singh v. Governor- 
General in Council®, where the principles underlying section 65 of the Indian Gon- 
tract Act have been discussed. The learned Judge held that section 65 of the 
Indian Contract Act applies only to a case where benefit or advantage is derived. 
under an agreement before it is discovered to be void. If the benefit is received 


I1. (1917) 34 M.L.J. 282: I.L.R. 41 Mad. 4. I.L.R. (1939) Mad. 928. 
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after the agreement is discovered to be void then it is clear that advantage cannot 
be said to have been received under the agreement. It was further held that though 
an agreement may be void from its inception there may yét be circumstances in 
which it may be held that the discovery took place long after the date of the agreement 
and therefore section 65 embodying the principle of restitution applies to the case 
where an agreement entered into between the parties is void by reason of non- 
compliance with the express statutory provision. Relief under section 65 has 
not been forbidden by any law and it cannot be legitimately argued that in trying 
to secure such reliefs there is any attempt to do indirectly what has been forbidden 
by law to do directly, “and that the principle of restitution enunciated in section 
65 should be liberally construed in order to do equity and justice between the parties.” 
The decision in Had: Bandhu Behera v. Gopal Sahut, and F. C. Field Electric Supply 
Company v. Agarwala Lakshmi Kania Fha*, were also brought to my notice but I do 
not think that these decisions do apply to the present case, because the principle 
of compensation on account of frustration of contract does not apply to a case 
where the contract has been part performed. The most authoritative decision 
on the subject is the one contained in Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe 
Barhour, Lid’, There are observations of the various Law Lords at pages 46, 49, 51, 
52 and 56. See also the decisions in Sankaran v. District Board, Malabar*, President 
Dt. Board, S. Kanara v. Santhappa*®, and Secretary of State v. Tatya Saheb®. In Sankaran v. 
District Board, Malabar*, what happened was the District Board sued the licensees of 
the toll-gate for balance ofthe rentalsand it was contended on behalf of the licensees 
that because of heavy floods bridges had broken down resulting in the suspension 
of traffic and therefore the contract became incapable of performance. The learned 
Judges held that the occurrence which renders a contract incapable of execution 
must be of a kind not within the contemplation of the parties when the contract 
is entered into. The learned Judges further held that the contract having been 
part performed, section 65 of the Contract Act would not apply. In this view the 
principle applicable to the present case is the same. Mr. Gopalaswamy Iyengar 
relies upon certain observations of Cheshire on Law of Contracts at pages 376 and 
377 where the decision in Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barhour, 
Lid.’ has been discussed. I do not think that that discussion is of much help to 
the appellants’ case. 


It seems to me that since the contract has been performed in part the principle 
of frustration does not come in and section 65 of the Contract Act cannot be invoked. 
The second appeal fails and is dismissed but in the circumstances of the case each 
party will bear his costs throughout. No leave. 


R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI. 
S. Rangaraju Naidu .. Petitioner” 
U, 
The Collector of Madras .» Respondent, 

Stamp Act (IT of 1899), sections 40, 44 and 48—Scope of— Impounding of instruments unstamped or insuffi- 

atently stamped—Stamp duty payable, in the first instance—Principle of liability. 

The Stamp Act is silent as to from whom the Collector can demand the proper stamp duty and 
penalty in regard to the documents forwarded to him by a Court to whose notice such a document 
comes. There 1s no difficulty if the person who produces or gets produced a document and desires 
it to be admitted in evidence happens to be the same person who has to pay the proper stamp duty 
in the first instance. The difficulty arises only when the party who gets the document produced 
is one other than the one who has to pay the duty. When such a party wants the document to be 


produced and rest his claim upon it and the party compelled to produce it does not wish to get it 
admitted in evidence, the recovery of the stamp duty and penalty should in the first instance be 


1. (1943) LL.R. 22 Pat. 334. ' 4- (1933) 66 M L.J. 108. 
2, {1g51) LL.R. go Pat. 137. 5. AIR. 1925 Mad. 907° 
g. R. (1943) A.C. 32. 6. AIR. 1932 Bom. 386. 
* Writ Petition No. 697 of 1954 and 18th January, 1955. 


Application No. 5409 of 1954 in C.S. No. go of 1953. 
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‘from the party wishing to use the documents in evidence in support of bis claim, leaving it open to him 
to recover the same under section 44 of the Stay4p Act from the person liable in the first instance under 
section 29 of the Act. > ~ J 

* Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records connected with the order of the 
ae of Madras in B-2-14451/54, dated 8th October, 1954 and quash the said 
order. - : . 


T. R. Srinivasan for Petitioner in W.P. No. 697 of 1954 and Defendant in G.S. No. 
30 Of 1953. 
The Special Government Pleader (V. V. Raghavan) for Respondent in W.P. No. 
697 of 1954. 
EK. Krishnaswamit Atyangar and N. C. Raghavachan for Plaintiff in G.S. No. 30 
of 1953. 
.The Court made the following ae 
Orver.—Application No. 5409 of 1954 is by the plaintiffs to give time for the 
defendant to pay the deficit stamp duty called for by the Collector of Madras, and, 
on failure to pay the deticit within the extended time, to strike off the defence ; 


and the writ of certiorari is by the defendant for quashing the order of the Collector 
of Madras in B-2-14451/54, dated 8th October, 1954. 


The facts are :—Sri S. Kamesam was the owner of a patent right for manufac- 
turing a wood preservative by name “Ascu”. This Kamesam Pantulu conveyed 
this patent right to the defendant Rangaraju Naidu, Agent, Burmah-shell, Salem. 
This conveyance dated gth April, 1945, was executed in Bangalore, where 
S. Kamesam Pantulu was residing, and, the entire stamp duty payable on that 
document as per ihe Mysore Stamp Act, viz., Rs. 4,687--8-o0 was paid by the 
grantee Rangaraju Naidu. It is common ground that a counterpart has been 
executed and is in the possession of Kamesam Pantulu. The original stamped 
instrument as per the Mysore Stamp Act has been in the possession of Rangaraju 
Naidu. On 12th March, 1945, Rs. 50,000 was paid by cheque by the defendant to 
‘Kamesam Pantulu. On 29th March, 1945, Rs. 1,00,000 has been paid in cash out 
of the sum of four lakhs assured in favour of Kamesam Pantulu under the deed of 
assignment dated gth April, 1945. On the date of execution, gth April, 1945, a sum 
‘of Rs. 50,000 has been paid. Kamesam Pantulu has thereafter been pressing for 
the repayment of the balance of two lakhs assured under this document dated 
‘goth April, 1945- 


On grd July, 1946, the advocate for the defendant has replied alleging discharge 
«of payment of Rs. 2,00,000 and stating that the defendant was liable only for a 
balance of one lakh of rupees. On gth September, 1946, a reply has been made 
by the defendant that only one lakh of rupees was due and that the deed was actually 
executed on and April, 1945, and had been altered into gth April, 1945. Thereafter 
Kamesam Pantulu has filed a suit in the Court of the Subordinate Judge of Salem, 
O.S. No. 8 of 1947, on 19th December, 1946, producing the counterpart along with 
the plaint. The defence was that the assignment has been brought about by undue 
influence and misrepresentation amounting to fraud, and, the transaction was 
unfair and unconscionable in character and that advantege has been taken of the 
defendant’s youth and that the deed was insufficiently stamped as per the Madras 
Stamp Act and was inadmissible and unenforceable. On 24th June, 1949, the 
-defendant produced the original of the assignment into Court on a subpoena issued 
‘by the Court at the instance of the plaintiffs, who naturally wanted it to be marked 
in order to establish their claum. 


On 28th April, 1950, the Subordinate Judge of Salem impounded the ‘docu- 
ment and sent it to the Gollector with a covering letter for levying the stamp duty 
and the penal duty in connection with the same and for certifying and retransmit- 
tting' the same to the Gourt. l 7 
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Thereupon the Civil Revision Petition was filed in the High Court against 
the Order of the Subordinate Judge of Siler. I shall later reter to its disposal 
by Govinda Menon, J., in Rangaraju Naidu v. 'Kamesam!. 


The Sub-Court suit has been withdrawn to the original side of this Gourt and 
it got numbered as C.S. No. 30 of 1953, and, after the decision of Govinda Menon, J., 
Panchapakesa Ayyar, J., forwarded the assignment deed to the Collector of Madras’ 


The Collector of Madras passed an order and communicated it-to the 
defendant in the following terms : 


“The document dated gth April, 1945, executed between Dr. S. Kamesam and yourself has been 
impounded by the Hagh Court of Judicature at Madras and sent to me for the levy of the stamp duty 
and penalty. A stamp duty of Rs. 9,000 and a penalty of Rs, 5 have been levied under section 
40-1 (b) of the Madras Stamp Act. Please remit the sum of Rs. 9,005 (Rupees nine thousand and 
five, only) into the Madras Taluk Treasury and send the chalan to me before goth October, 1954, so: 
that the document may be returned to the Court duly certified under the Stamp Act.” * 


The defendant has naturally refused to pay the amount within the time pres- 
cribed, and, thereafter these two applications have been filed for the purposes. 
mentioned above. 


The short point for determination is who has got to pay the stamp duty and the 
penalty in regard to this impounded instrument. 


It is instructive to follow the discussion of this debated point in the various 
commentaries on the Indian Stamp Act of which I have given extracts below : 


A.ILR. Commentaries on Indian Stamp Act (Chitaley and Appu Rao), 2nd 
Edition, 1951 (p. 435). 

* ‘When a person, who wishes a document to be admitted in evidence in Court, is also one who is. 
originally bound to bear the expense of providing the stamp duty, and he does not choose to pay the 
stamp duty and penalty required under sub-section (1) of section 40, it is open to the Collector to 
recover such duty under section 48 by distress and sale of his moveable roperty. But, very often, 
the person wishing to admit the instrument in evidence is different from the person who is originally 
bound to bear the expense of stamp. In such a case, if he does not choose to pay the requisite stamp 
duty and penalty, the question arises whether he can be compelled to pay the same. 


There is no distinct provision in this section or anywhere else in the Act empowering the Collec- 
tor to demand the ppe stamp duty and ty from the person who produces it in Court. Sub- 
section (1) (b), no.doubt, empowers the Collector to “‘ require ” the stamp duty or deficiency to be 

aid but it is silent as to the person or persons who can be required to pay the same. According to the 
High Court of Allahabad, it is the person who wishes a document to be admitted in evidence in Court, 
who, primarily is the person from whom the requisite duty and penalty should be recovered in the 
first instance, and ifit is due from a third person, he can recover it under section 44. Secretary of State 
v. Basharatullah*. The Lahore High Court, on the other hand, holds that section 44 is not conclusive. 
on the point. According to it, the Court or the Collector cannot compel such person to pay the duty 
and penalty. The payment is left to his choice. If he chooses to pay, section 14 enables him to 
recover the same. But the stamp duty and penalty can compulsorily be recov only from the 
person liable to pay the proper stamp duty in the first instance. It was also observed that if in a 
particular case this Act did not fix the liability for payment on any particular person, the Collector 
should keep the impounded document in his custody and no person interested in the deed would be 
able to make any use of it unless and until the necessary duty and penalty were paid ; Mahommad’ 
Hussain v. Emperor.’ 


Donough Indian Stamp Law (p. 448), (gth Ecition), edited by K. Rustomji 
(1935), (Butterworths). 


There is no enactment which declares an unstamped writing to be void ; the absence, therefore 
of any such enactment, and the circumstances of the provisions for stamping after execution, on cer- 
tain conditions, are a sufficient indication of intention not to deprive an instrument of its due effect 
and operation, but merely to prevent its being used as evidence whilst it is unstamped ; so that an 
instrument, although not written upon a stamp, is effective from its commencement, but is incapable 
of being made use of, to show its operation, until it is stamped (Tilsley, p. 244) ; see also (1926) 
I.L.R. 53 Cal. 515 (where it was held that failure duly to stamp a document does not affect the 
validity of any contract therein contained), and the observations of Lindley, L.J., in Powell v. 
London and Provincial Bank*, ‘‘ No case that I know of can be cited to show that an erroneous stamp: 
would invalidate the deed.” 





I. aoa 1 M.L.J. 498. 3. ALR. 1940 Lah. 915. 
2. (1908) LL.R. go All. 271. 4. L.R. (1893) 2 Ch. Div. 555 at p. 560. 
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Page 453 : 

There is no special direction, but those who desire the admission of the document in evidence 
should be charged the duty' and penalty. This may be recovered afterwards from the proper person. 
under section 44 (Secretary of State for India in Council v. Basharatullah)". 

For instance if a plaintiff produces in Court in support of his claim an unstamped or improperl 
stamped document, he primarily is the person from whom the requisite stamp duty (and penalty 
may be recovered under section 40 of the Stamp Act; (Jbid.). 


The deficient duty and penalty may be levied from either party, the provisions of section 29. 
notwithstanding ; Bengal Stamp Manual, p. 102. 
Abdul Haque, P.C.S. (Punjab Civil Service). The Indian Stamp Act 
(p. 161), First Edition (19936). 
Presumably it is the person who produces the document who must pay the penalty and duty 
(1908) LLR. go All. 271). He can, however, subject to the limitations of section 44 recover it 
rom the person primarily liable to pay the same. 


K. Jagannatha Aiyar, The Indian Stamp Act. (p. 283, third Edition) (P. R. 
Rama Iyer & Co., Madras) (1916). 


The duty and penalty are primarily to be recovered from the person from whom they are due, 
and it would be unfair to he ie to pay ; but they may be levied from either party, the provisions 
of section 29 notwithstanding. The person from whose custody the document has come, if he is 
not concerned in the execution of it, may pay them if he be interested, and recover them under section 
44 from the person bound to pay. Clause (1) (b) of this section is silent as to the person from whom the 
payment of the proper duty and penalty is to be required. If the Collector requires it front the wrong 
person, his procedure is open to review, as provided by Chapter VI of the Act. 


Basu, Indian Stamp Act (p. 153), (Second Edition), (1926), (Eastern Law 
House). 

Section 37 (1) (b) (now section 40) of the Stamp Act I of 1879 determines the penalty leviable 
in all cases. Reference under Stamp Act, section 46.* 

“ Section 40, clause 1 (b), is silent as to the party from whom the payment of the proper duty 
and the penalty is to be required.” 

“ The plaintiffs who wished the document admitted in evidence in support of the claim, are the 
persons from whom the Collector in the first instance can recover duty and penalty before the document. 
can be admitted in evidence. ; 

Under section 40 (1) (b) the Collector is to require payment of proper duty together with penalty 
but that section is silent as to whom the Collector is to require the payment from. If the Collector 
requires it from a wrong person his procedure is open to review under Chapter VI, but if he is to 
recover from a wrong person, the remedy of that person lies in a suit against the person from whom. 
it ought to have been required. Secretary of State for India in Council v. Basharatullah}, 


Mulla and Pratt, Indian Stamp Act (pp. 128—129), (Fifth Edition, 1950), 
(Eastern Law House). 

Clause (b) is silent as to the person from whom the payment of the proper duty and penalty 

is required. According to the High Court of Allahabad (1908) I.L.R. 30 AU. 271) if a person 

roduces in Court in support of his claims a document not duly stamped, he primarily is the person 

fe whom the requisite stamp duty and penalty may be recovered under this section. But if 

some other person was bound to bear the expenses of providing the proper stamp, the person who 
has paid the duty and penalty is entitled to recover the same from him under section 44 of the Act. 


The High Court of Lahore (Mohammad Hussain v. Emperor*), has taken a different view and has. 
held that there is no provision in the Act to compel a person to pay penalty on an insufficiently stamped 
instrument when he was not originally ‘bound to pay the duty thereon. 

M. N. Murzban, Indian Stamp Act, (p. 138), (Whiteaway & Laidlaw Cham- 
bers, Esplanade, Fort, Bombay). 

Nothing specific has been laid down in the Act as to which of the parties concerned the Collector 
“shall require the payment of the proper duty, etc.” The Select Committee on the Bill for Act I of 
1879 (vide Gazette of India, 7th September, 1878) remarked as follows : 


“ When the person, from whose custody the instrument has come, has not been concerned in the 
execution of it, it would be unfair to compel him to pay and when he has been so concerned, the 
proper course is clearly to prosecute him for the offence, he has not committed.” 

But the Madras Board of Revenue, in its Proceedings No. 15 of 6th January, 
1880, promulgated the following Order :. 





1. (1908) I.L.R. 30 All. 271. 8. I.L.R. (1940) Lah. 637. 
2. (1882) ILL.R. 5 Mad. 394 (F.B.). 
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« A Collector can look for the payment of the deficit duty and penalty to the person from ‘whose 
custody the instrument was impounded, and it is-te this person, or his agent, that the instrument 
should be returned. ‘The parties should be left to make their arrangements and seek redress, if neces- 
gary, as laid down in section 41 (now section 44 of the Stamp Act IT of 1899). n 


Krishnamurthi and Mathrubutham, Indian Stamp¥Act (p. 267), (1950), 
(M.L.J. Publication). 


The section has to be read with section 48 according to which the duty and penalty are to be 
recovered as arrears of land revenue from the person from whom the same is due. This would mean 
that the amount should be recovered from the person who ought to have paid the duty in the first 
instance, and not the person who has produced the instrument. The latter may, in order to validate 
the instrument, pay the duty and penalty and recover the amount from the person bound to bear 
the expense of providing the stamp in the first instance. See section 44. It is presumbaly to enable 
this to be done that clause (b) of sub-section (1) does not mention the person who should be required 
to pay the duty and penalty though ordin ily the Collector would notify every person interested 
about the requisition for payment of the duty and penalty. There is nothing in section 35 or section 
40 to enable either the Court or the Collector to compel a person who merely wishes to have an in- 
sufficiently stamped document, admitted in evidence to pay the duty or penalty, when he is not him- 
self the executant. The payment of such duty and penalty is left to bis choice. If he does not pay, 
he has to take the consequence of not being able to use the document. But it would be obviously 
hard and unfair to compel such a person to pay the duty on the document merely because he attempted 
to produce it in evidence ; Mohammad Hussain v. Emperor’, But the Allahabad High Court has held 


in one case that ae under sections 40 and 48 ae be taken against the person who produced 
the document in Court: Secretary of State v. Basharatullah*, 


S. Kasturi Rangachariar v. The Stamp Act (p. 121). (The Lawyers’ Companion 
Series, second edition, (1925). 


Certain documents insufficiently stamped, were put in evidence by the representative in interest 
of the executants. The Collector recovered from the persons filing them, the duty and penalty by 
sale of their property. Held, that the Collector’s order was open to review by Revenue Authorities, 
and no suit lay against the Secretary of State for refund of penalty, realised. Held further, that the 
persons, who wish a document to be admitted in evidence, are the persons from whom a Collector 
can realise the duty and penalty, and if it is due from a third person, they can bring a suit and recover 
it from him. ((1908) I L.R. go All. 271). 


K. Seshadri Aiyangar (Madras Registration Department) Stamp Law of 
British India (p. 207). G.A. Natesan and Company (1901). 


It is to be observed that this section 40 gives the Collector power to require the payment of duty 
and penalty. Under the old Act I of 1879 the Collector hadino power to recover the penalty by 
revenue or other process in the event of the person who is required to make the payment refusing 
or omitting to comply with the demand nor was there any direction in it as to whom the demand for 
payment was to be addressed. The practice was to demand it of the person from whose custody 
the document had come but there was no objection to any other person interested in the validation 
of the document paying the required amount and recovering it from the individual who was bound 
by law or agreement to bear the cost of providing the proper stamp on the instrument impounded. 
Very frequently the party required by the Collector to pay was not necessarily the person who was 
bound by the law to see that the document was properly stamped at the time of execution. There 
was thus a flaw in the Act and the defect has been remedied in the present Act by the introduction 
of section 48 by which all duties and penalties required to be paid under this section may be levied 
by the Collector in the same manner as an arrear of revenue from the person by whom the same are 
due, i.e., to say from the person who ought to have paid the duty in the first instance. 


In addition the following ancillary decisions may be noted. In Harjimal & 
Sons v. H. S. Palta & Sons,? Achhru Ram, J., held 


“ Mere production of a document does not amount to a tendering of that document in evidence 
and if without-being moved by a party for issue of notice to-the other party to admit or deny a certain 
document the Court suo motu and for its own facility calls upon each of the parties-to admit or deny 
documents produced by the other party, this act of the Court cannot be regarded as an implied tender 
by the party of the document in evidence. In such a case, the party cannot be called upon to pay the 
stamp duty and penalty on the document if he is not otherwise the person by whom the stamp duty 
is payable under the Act: Mohammad Hussain v. Emperor’, relied on. 


Editorial Note of ALI.R, : 


“The decisions and the remarks in the judgment (para. 3) 
the document in evidence he can be Se naa to make good 
ase, This view is opposed to the very 


Pere fae imply that if the party tenders 
8g e deficiency in stamp d i 

ull Bench decision relied on in te ae ; Beara o dle 
Sa a ERR ES ER I a ac a 
t. ‘I.L.R. (1940) Lah. 637 (F.B.). 3. ADR. 19497 L 
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Li 
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Full Bench, whether the document is tendered in evidence or not a n not originally liable to 
pay the stamp duty on a docunient cannot be ‘ required’ to pay such duty merely because he brings 
that document into the Court.” . ae ; 

See (1939)- N.L.J. 364 (365), Roopchand Motiram v. Secretary of State 
[(1933) Madras Stamp Manual, page 44 (citing B. Ps. 15; 6th January, 
1880 : 2408°'R. 28th November, 1907. 521-R. Mis. 27th March, 1908]— Wher 
documents are impounded and sent to the Collector or Divisional Officers under 
section 38, Act I of 1899, all that they need is to look for payment of the 
penalty and insufficient stamp duty to the person from whose custody the 
documents came into the’hands of the impounding officer. But stamp duty 
and penalty can be compulsorily levied under section 48 only from the person 
liable to pay the proper duty in the first instance. [(1933) Mad. S.M. page 45 
(citing B.P. 504, 30th August, 1885)]. ; 

In Panakala Rao v. Kumaraswamit, Venkataramana Rao, J., held : 

“ Section 29 of the Stamp Act will only be applicable to a case where the document is not produced 


before the Court; but when once the document has been produced before the Court'and tendered 
in evidence, the right of recovery is only by virtue of section 44 of the Stamp Act.” 


In Rangaraju Naidu v. Kamesam*, Govinda Menon, J., held: 


“ A mere handing of a document, even if it is as a result of a summons from Court, cannot be 

said to be production. There must be volition on the part of the person bringing it into Court to 
use it for some purpose. The mechanical act of carrying the document as a result of an order of 
Court and handing it over to the officer of Court would not be production. But such act would 
come within the meaning of the term ‘ comes before the Court in the performance of its judicial func- 
tions’ as laid down in King Emperor v. Bala Kuppayyan?.” 
The learned Judge relied on three Lahore cases: Ujjal Singh Sundersingh v. Ahmed 
Yarkhan*, Uttam Chand v. Perman Nand’, and Harjimal & Sons v. H. S. Patta & Sons®, 
for the proposition that the mere bringing into a Court of document would not be 
sufficient to make it a production. In order that there should be production, it 
must be with the object of tendering it in evidence and using it for the benefit of the 
party himself. The learned Judge also referred to the instructive case of In re: Nara- 
panadas Nathurcm’, where Vivian Bose, J. (as he then was) held that the word 
‘produced’ has a technical meaning and means either produced in response to a 
summons or produced voluntarily for some judicial purpose such, for instance, 
as evidence. A document which falls accidentally or incidentally into a Judge’s 
hand cannot be said to be produced. The word “produced” carries with it, when 
used in this connection, a mental element. The mere physical act of production 
is not enough when there is no intention to ‘ produce’. 

In fact, it is on the foot of this reasoning that civil Courts cannot impugn not 
properly stamped documents found in a bo k other than that forming the basis 
of the claim in the instant controversy before the Court, Sashisht Mohan Saha v. 
Eumudhkumar Biswas®. 

To sum up, the Stamp Act is silent as to from whom the Collector can demand 
the proper stamp duty and penalty in regard to the document forwarded to him 
after coming to Court. Judicial opinion is sharply divided in regard to initial 
recovery of stamp duty and penalty: one view holding that it should be from 
the person who wishes the document to be admitted in evidence in Court for the 
purpose of resting his claim m the suit or proceedings upon it, the other view being 
that stamp duty and penalty are compulsorily recoverable only from the person 
liable to pay the same in the first instance. This conflict, however, is not so deep- 
seated as it appears to be. Carefully construed, they can be harmonised. ‘There 
is no difficulty if the person who produces or gets produced a document and wishes 
it to be admitted in evidence happens to be the same person who has to pay proper 
stamp duty in the first instance. It is from him the duty has to be recovered. 





r. (1937) 46 L.W. 470. 6. A.LR. 1947 Lah. 319. 

2. (1953) 1 M.L J. 498. 7. LLR. Coe) Nag. 520: ALR. 1948 
3. GQ) ELR. 25 Mad. 525. Nag. 97- 

4. ALR. 1936 Lah. 985. 8. €19396) 35 I.C. 415. 

5. A.LR. 1942 Lah. 265. i 
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"The difficulty arises only when the party who gets the document produced be one 
other than himself who has to pay the proper stamp duty in the first instance and 
wishes it to be admitted in evidence to rest his claim upon it, and the party compelled 
to produce it does not wish to get it admitted in evidence. In such a case the 
language of sections 40 and 48 of the Act and the provisions made under section 44. 
and the balance of convenience and fair-play and the purpose of stamping, viz., that 
an instrument although not written upon a stamp is effective from its commence- 
ment but is incapable of being made use of to show its operation until it is stamped 
—all indicate that the recovery of the stamp duty and penalty should in the first 
instance be from the party wishing to use the document in evidence in support of 
his claim leaving it open to him to recover the same under section 44 from the per- 
son liable in the first instance under section 29 of the Act. 


Bearing these principles in mind, if we examine the facts of this case, the order 
of the Collector has got to be quashed and is hereby quashed in the Writ Petition; 
and the application of the plaintiff has got to be dismissed and is hereby dismissed. 
No costs. 


R.M. ——— Order quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice GovinpA MENON AND Mr. Jusrice RAMASWAMI. 
L. Bappu Ayyar and another .. Appellants* 


D. 
Renganayaki alias Meenakshi Ammal and others .. Respondents. 


Hindu Women’s Right to Property Act (XVII of 1937) and Madras Act (XXV of 1947), sections 3 and 
4-—Retrospective effect—Rules of inierpretation—Applicabiltty. 


Hindu Law— Joint familyp—Manager—Liabiltty to account for past receipts—-When arises—Onus of proof 
—Practye. 


Where a Statute is in its nature a declaratory Act and is explanatory of an earlier Act then these 
Acts must be taken together as if they were one and the same Act, In such cases the presumption 
against construing a Statute retrospectively is inapplicable, A declaratory Act is one which is inten- 
ded to remove doubts existing as to the meaning or effect of any Statute. Such Acts are usually 
held to be retrospective. 


The Madras Act XXVI of 1947 is a declaratory Statute which has adopted certain clauses relating 
to inheritance of agricultural lands from the earlier Central Act. But for the provision section 3, 
the Madras Act would have operation from 1997, the date of the present Central Act. Further, 
section 3 of the Madras Act 1s only a saving clause which has the effect of giving retrospective oper- 
ation to the Statute. Though the Madras Amending Act of i947; came into force only in Decemher, 
1947, it has retrospective operation in such manner as to take in cases of intestacy occurring after 
26th November, 1946. Decision in App. No. 169 of 1949; App. No. 881 of 1950; L.P.A. No. 206 
‘of 1951, followed. 


The Hindu Women’s Right to Property Act and its extension to agricultural property as well 
in the Madras State can come into play only where a person dies intestate and not where he has dis- 
posed of his property by means of a will. ing intestate is a necessary pre-requisite for the appli- 
cation of the Act and it is only in that way that the saving sections, namely, sections 3 and 4 have to be 
interpreted, There is no distinction between the joint family property and the separate property 
of a Hindu for the application of these Acts. Section 4 of the Madras Amendment Act cannot be 
said to take away the application of the Act to Agricultural land belonging to the category of joint 
family property. 

If when the manager of a Hindu joint family places before the Court the properties, which 
according to him, are liable for division, the Court is not bound to accept that as a final word on the 
subject and it is open to the plaintiff to let in evidence to show that some properties belonging to the 
joint family have been excluded from the list furnished by the manager and if the Court is satisfied 
that itis so, they will be included. The omission to include such properties might be by an 
inadvertent mistake or because of some other reason. In such cases it cannot be said that the 
manager is guilty of fraud or misappropriation. Likewise, it is open to the plaintiff to show by evi- 
dence that the manager has been acting fraudulently during the course of his management and that 
acts of misappropriation, malversation or fraud have taken place in which case the Court is at lib 
to direct a general account of the mismanagement. Without clear evidence regarding acts of frau 
or misappropriation there cannot be a general back accounting by the manager. Merely because 
there is ae slight evidence of the manager having received some amounts it cannot be said that 
he is guilty of fraud or misappropriation. 





*Appeal Nos. 556 and 576 of 1950 and 204 of 1951. 22nd July, 1954. 
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. Appeals against the Decree of the Court of the Subordinate Judge of Tiruchi- 
rapalli, dated 8th August, 1950 and passed in O.S. No. 20 of 1948. 


: Appeal No. 556 of 1950. 
'K. V. Venkatasubramania Ayar and K. Thirumalat for Appellant. 
S. Ramachandra Atyar, S, Amudachari and A. V. Raghavan for Respondents. 


Appeal No. 576 of 1950. 
S. Amudachari for Appellants. 
S. Ramachandra Aiyar, K. V. Venkatasubramania Atyar and K. Thtrumalai for 
Respondents. 
Appeal No. 204 of 1951. 
S. Ramachandra Aiyar and S. Tyagaraja Ayyar for Appellant. 


K.V. Venkatasubramania Atyar, K. Thirumalat, S. Amudachari and A. V. Raghavan 
for Respondents. 


The Court delivered the folowing 

JuDGMENTS: Govinda Menon F.—This is an appeal against the decree and judg- 
ment of the Subordinate Judge of Tiruchirapalli in a suit for partition and separate 
possession of a half share in the properties comprised in schedules A, A-1, B,C,F,F-1 
and F-2 of the Plaint and for possession of the properties comprised in schedules D 
and E or for Rs. 1,996 being their value and for future mesne profits at Rs. 4,000 per 
annum and decreed in part. The appellants in this appeal are defendants 1 and 5. 
The plaintiff is the widow of one Subbiraya Aiyar who was the son of the first 
defendant, L. Bapu Iyer. Defendant No. 2 is the daughter of Bappu Ayyar while 
defendants 3 and 4 are the minor sons of the second defendant. The 5th defendant 
Seethalakshmi Ammal is another daughter of the first defendant. At the time of 
death of Subbaraya Aiyar on 24th August, 1947, Bappu Ayyar and his son Subbaraya 
Iyer were the sole undivided members of a joint Hindu family the second defen- 
dant and the fifth defendant having been married out of their family sometime prior 
to that. The plaintiff was married to Subbaraya Atyar as his third wife in 1940. 
She, on the strength of the Hindu Women’s Right to Property (Extension to Agri- 
cultural Lands) Act, Madras Act XXVI of 1947, has filed the present suit for recovery 
of possession of a half share in the entire joint family properties. As a result of the 
passing of the Hindu Women’s Right to Property Act, Gentral Act XVIII of 1937, 
as amended by Act XI of 1938, it was provided by section 3, sub-section (2), that 
when a Hindu governed by any school of Hindu Law other than the Dayabhaga 
School or by customary law dies having at the time of his death an interest in a 
Hindu joint family property his widow shall, subject to the provisions of sub-section 
(3), have, in the property, the same interest as he himself had. Sub-section (3) 
stated that any interest devolving on a Hindu widow under the provisions of sec- 
tion 3 shall be a limited interest known as a Hindu Women’s estate, provided, 
however, that she shall have the right of claiming partition as a male owner. 


The Federal Court of India in In re The Hindu Women’s Right to Property Act}, 
held that in view of the provisions of the Government of India Act of 1935, by the 
time the Central] Legislature came to pass Act XVII of 1937, devolution of Agri- 
cultural lands had become a provincial subject and consequently the scope of Act 
XVIII of 1937, as amended by the Act XI of 1938, did not extend to succession to 
agricultural lands. Various Provinces took up this matter and passed necessary 
Acts by which the operation of the Hindu Women’s Right to Property Act was 
extended to agricultural lands as well, in their respective Provinces. Thus, for 
example, the Bombay Act XVII of 1942, the Bihar Act VI of 1942, and the United 
Provinces Act XI of 1944 came to be passed. The Madras Legislature also 
finding that it was not expedient to have two rules of succession one with regard 
to agricultural lands and the other for other species of property, passed the Madras 
Act XXVI of 1947 to remedy the decision of the Federal Court. The Bill which 
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ultimately became the Act, namely the Madras Act XXVI of 1947, was published 
in the Fort St. George Gazetie on the 26th November, 1947 and it became law on 
18th December, 1947, having received the assent of the Governor on that date, 
By section 2 of thisAct the term “Property” in the HinduWomen’s Right to. Property 
Act, 1937 and the Hindu Women’s Right to Property (Amendment) Act, 1938, 
was made to include “agriculiural land” as well. Section 3 stated that “nothing 
contained in this Act shall apply to the property of any Hindu dying intestate before 
the 26th day of November, 1946” and there was an Explanation added to section 3 
which was to theeffect that a person shall be deemed to die intestate within the mean- 
ing of the section in respect of all property of which he has made a testamentary 
disposition which is capable of taking effect. Itis therefore, clear that by the Madras 
Act XXVI of 1947 the Central Acts, namely, the Hindu Women’s Right to Property 
Act, 1937, and the Amending Act, the Hindu Women’s Right to Property Act 
(XI of 1938) were extended in their operation to all kinds of property, whether 
agricultural or otherwise, in which the deceased male member had a right. The 
learned Subordinate Judge, therefore, held that in view of section 3 of the Madras 
Act XXVI of 1947 the plaintiff is entitled to the right of paitition and to recover 
possession of her husband’s half share in the joint family properties. There were 
aiso disputes with respect to what the divisible properties were, and the points that 
arose in those disputes were decided partly in favour of defendants, 1,2 and 5 who 
claimed rights in them. As stated already, Appeal No. 556 of 1950 is by defendants 
1 and 5. Appeal No. 576 of 1950 is by the defendants 2 to 4 against the conclusion 
by which certain properties in F-2 schedule of the plaint were held to be partible. 
Appeal No. 204 of 1951 is by the plaintiff regarding properties mentioned in F, F-1 
schedules and Rs. 40,000 cash. As my learned brother has exhaustively considered 
the correctness of the decision of the learned Subordinate Judge on the questions 
of fact raised before him and as I am in complete agreement with the conclusions 
arrived at by him I do not wish to discuss those points argued in the appeal. I would 
content myself with expressirg my opinion on two questions of law which have been 
exhaustively argued by Mr. K.V. Venkatasubramania Iyer on behalf of the appel- 
lants in Appeal No. 556 of 1950, and by Mr. S. Ramachandra Iyer on behalf of the 
plaintiff, appellant, in Appeal No. 204 of 1951. 

The argument of Mr. K. V. Venkatasubramania Iyer is that despite section 3 
of Act XXVI of 1947, the Act has no retrospective application and therefore, the 
plaintiff cannot have any rights to partition in the jomt family properties of her 
husband as he died on 24th August, 1947, nearly four months before the Act came 
into force. It would be advantageous to compare section 3 of the Madras Act XXVI 
of 1947 which corresponds to section 4 of the Central Act XVIII of 1937. While 
in section 4 of the Central Act it was stated that nothing in the said Act would 
apply to the property of any Hindu dying intestate before the commencement 
of the Act, section 3 of the Madras Act fixed the date 26th November, 1946 and 
provided that nothing contained in the Act shall apply to the property of any 
Hindu dying intestate before the 26th day of November, 1946, though thé Act 
came into force only on 18th December, 1947. In both the Acts the section 1s put 
in the negative form. That is, the declaration is that the provisions of the Act 
shall not apply if the death took place before a particular date and not that the 
provisions of the Act shall apply if the death took place after a particular date. 
I am mentioning this because the learned counsel for the appellants has laid great 
stress that a positive provision cannot be inferred from a negative statement in an 
enactment. The other argument is that both sections, section 4 of Act XVIII of 
1937 and section 3 of Act XXVI of 1947, shall apply only to separate properties 
which the deceased person could have disposed of by a will and not to his mterest 
in joint family properties which under the customary law he cannot bequeath by 
means of a will. I shall express my opinion om this aspect of the matter later on. 

Sub-section 3 of section 1 of the Madras Act XXVI of 1947 states that the 
Act shall come into force at once, and in section 2 it is stated that the term “Property”* 
in the Central Act XVIII of 1937 as amended by Act XI of 3938 shall include agri- 
cultural land. The word ‘“‘shall’ in these two sections is relied upon to show that 
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the provisions of the Act are only prospective and despite section 3 of the Madras. 
Act they could have no retrospective operation at all. On the other hand, the con- 
teation on bahalf of the repondents is, that since the Madras Act is a declaratory 
or explanatory one, if section 3 had not been enacted, then the Act would have co- 
extensive operation as the Central Act XVIII of 1937 and would be applicable 
with regard to agricultural lands in the case of every Hindu dying intestate after 
the commencement of the Central Act XVIII of 1937. We may also in this connec- 
tion advert to a circumstance namely, that the Bill which later on became the Madras 
Act XXVI of 1947 contained a clause to the effect that nothing contained in the 
Act shall apply to the property of any Hindu dying intestate before the commencement 
of the Act. {t was during the course of the discussion in the Legislature that the 
latter portion of the original clause was removed and the date 26th of November, 
1946, was fixed as the utmost backward limit. The corresponding section to sec- 
tion 2 of the Madras Act in the other Provinces stated that the term “property” etc., 
shail include and shall be deemed always to include agricultural lands. Whether 
the omission of the words “shall be deemed always to include” in the Madras Act 
makes any difference is a matter for consideration. 


Learned Counsel for the appellants’ argument is that when section 2 
uses the words “shall include” they can only refer to future application and 
that there could not have been any intention to include within the ambit 
of the Act succession to estates where a Hindu male had died before the date 
of coming into force of the Act and in support of this argument our attention 
is invited to the provisions of section 1 (3) where it is stated that the Act 
shall come into force at once. It is urged that a combined reading of sections 1 
(3) and 2 can lead to only one conclusion, namely, that the Act can only be pros- 
pective and can have application only from the date of its coming into force and not 
from any antecedent date. Mr. Venkatasubramania Iyer had tried to prop up 
his argument by means of what he considers the historical background, of the 
Hindu Women’s Rights to Property Act, Act XVIII of 1937, and why in section 
3 of the Madras Act XXVI of 1947 the earlier date has been fixed. According 
to section 2 of the Hindu Law of inheritance (Amendment Act II of 1929) a son’s 
daughter, daughter’s daughter, sister and sister’s son shall in the order so specified, 
be entitled to rank in the order of succession next after a father’s father and before 
a father’s brother. In interpreting this section, Sundaram Chetti, J., delivering the 
jucgment of the Court in Gavarammal v. Manikammal', observed that it did not 
apply to cases of Hindu males who died intestate before its coming into force and 
that in determining the order of succession to the estates of such persons, the Hindu, 
law as it stood before the Act should be app:ied. That means that if the succession 
opened after coming into force of the Act by the death of a limited owner, such 
a circumstance would not attract the application of the Act but that in such cases 
the customary Hindu law should apply. 


The result of this decision was that if a Hindu male died leaving a widow 
before the Act came into force and the estate was inherited as the Hindu widow’s 
estate, then if she dies after coming into force of the Act the inheritance shall be 
not in accordance with the provisions of the Act, that is, the dautghter’s son would 
not have precedence as is contemplated by the Act. It was considered that this 
decision did not correctly lay down the Jaw and after some controversy, in Lakshmi v. 
Anantharama?, a full bench of this Court overruling the view of Sundaram Chetti, J., 
laid down that when the last male owner, a Hindu died before the passing of the 
Hindu Law of Inheritance (Amendment) Act II of 1929 leaving a female heir 
(a limited owner under the law) who was alive after the Act had come into force, 
the succession to the last male owner is governed by the provisions of the Act and 
therefore when a female heir intervenes the fictional death of a Hindu male is 
something different from his actual death, the result being that the date of his death 
is for this purpose postponed to the death of the limited owner. This question 
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was considered by their Lordships of the Judicial Committee in Duni Chand v. Anar 
Kali1, where it was held that the Act applies not only to the case of a Hindu male 
dying intestate on or after the Act came into force but also to the case-of suche a 
male dying intestate before the date of the Act coming into force if he was succeeded 
by a female heir who died after that date, such being the case, the material point of 
time for the purpose of the Act is the date when the succession opens, namely, the 
date of the death of the female heir. The Madras Full Bench case and the Privy 
Council case referred to above have given the quietus to the view held in Gavar- 
ammal v. Mankammal?. 


According to the learned counsel for the appellants at the time of the passing 
of the Madras Act X XVI of 1947 the Legislature had before it all these decisions 
and what was intended by the insertion of section 3 was to restate the view put 
forward by Sundaram Chetti, J., in Gavarammal v. Manikammal*, and thereby dec- 
lare that the law enunciated therein is correct and not what the Full Bench or the 
Privy Council had stated. The object and purpose of section 3 therefore, was that 
the Act should not apply if the Hindu male owner had died before 26th November, 
1946, leaving a female heir but only died after the passing of the Act. Our atten- 
tion has also been invited to the observation of single Judges of the Allahabad 
High Court in Mt. Phulla v. Narpat Singh’, and in Mst. Audhraj v. Pateshar Nath*, 
In Mt. Phulla v. Narput Singh®, Kidwai, J., had to consider the scope of section 2 
of the Hindu Law of Inheritence (Amendment) Act (1929) and the Hindu Women’s 
Right to Property Act (1937) section 4 and the learned Judge was of the opinion 
that the crucia! point for consideration was when the succession opened and not 
when the Hindu male owner died. The learned Judge observed that applying 
the principles laid down by their Lordships in Duni Chand v. Anar Kalil, what has 
to be considered is when the succession opened and not when the Hindu male 
died. A similar view was taken by Wanchoo, J., in Mst. Audhraj v. Pateshar Nath‘. 
Mr. Venkatasubramania Iyer, therefore, argues that section 3 was introduced 
into the Madras Act XX VI of 1947 only with the object of fixing the point of time 
‘when the Act has to come into force, that is the date of the death of the male owner 
and not the date when the succession opens and that date should be before 26th 
November, 1946 and not any subsequent date and it is not sufficient if the succession 
opened after that date. To justify this argument the learned counsel has brought 
to our notice a few English decisions and passages from text books to the effect 
that where there is a negative provision in an enactment nothing positive can be 
inferred from such a negative statement, for according to him, section 4 of the Gen- 
tral Act and section 3 of the Provincial enactment lay down a negative set of cir- 
cumstances, that is, the Act should not apply to the property of a Hindu dying 
intestate before 26th November, 1946. It does not say that the Act shall apply 
tc the property of a Hindu dying intestate after 26th November, 1946. If there 
had been such a positive definition, then there would be no difficulty whatever 
in holding that in the present case the provisions of the Act would apply. We are, 
therefore, asked to state that if the Legislature had intended that this Act should 
be applied only after 26th November, 1946, what prevented them from putting their 
intention in a positive form unless it be that the intention of the Legislature was 
that the Act should ony be prospective in its operation. In the case of West Derby 
Union v. Metropolttan Life Assurance Socrety®, the House of Lords have laid down 
that where there are no affirmative words indicating the granting of any power, 
the same cannot be inferred by a negative statement contained in a proviso. 
the Law Lords including the Lord Chancellor have agreed with the observations 
of the Gourt of Appeal in the case reported in Guardians of West Derby Union v. 
Metropolitan Life Assurance Society®. It is not necessary for the purpose of this case 
not to accept the maxim as laid down by their Lordships but the whoie question 





1, (1946) 2 M.L.J. 290: L.R. 73 LA. 187: 3. ALR. 1954 All. 307 
I.L.R. (1946) All. 748 (P.C.). 4. 6DL.R. 270. 
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is what did the Legislature want to lay down by the provisions of section 3 of the 
Act. Paragraphs 514 and 514 at page 670 in Vol. 31 of the Halsburys Laws of 
England and passages at p ges 212 and 213 of Maxweil’s Interpretation of 
Statutes (10th edition) were also relied on. 


On the other hand Mr. Ramachandra Iyer for the plaintiff, respondent, has 
argued that by necessary implication section 3 of the Madras Act XXVI of 1947 
must apply to a case where a Hindu male died after 26th November, 1946 and that 
section 3 is only a saving clause that is, it is a remedial provision but for whose 
existence the retrospective operation of the statute would be from 1937 itself, that 
is, from the date of the coming into force of the Gentral Act XVIII of 1937 and that 
what the Legislature wanted was that ‘the retrospective operation of the Madras 
Act should be restricted to the date, 26th November, 1946 and not to the year 1937 
which would have been the effect, had it not been for the enactment of section 3, 
because but for it, the whole of the Central Act wou'd have been incorporated so 
far as the agricultural lands are concerned in the Madras Act from the date of its 
passing. He further contended that because section 1 (3) of the Madras Act states 
that the Act shall come into force at once it does not mean that it cannot have 
retrospective effect. For this purpose a passage from Malsbury’s Laws of England, 
Volume 31 at page 515 to the following effect was quoted :— 

“It does not follow that because a statute does not contain the words “ from and after the com- 
mencement of this Act ” it is retrospective or that when it contains them it is not retrospective. The 
word “‘ retrospective” is in itself ambiguous. A statute is not to be construed to have a greater 
retrospective operation than its language renders necessary.” 1 
If we look at the history of the legislation it would be clear that the Madras Act 
is declaratory or explanatory which would automatically have retrospective effect 
and according to the learned counsel but for section 3 of the Act, the Act would 
have had application from 1937 which the Legislature did not want. In Graies 
Statute Law (5th edition) at page 364 there is the following passage :— 

“ Where a statute is passed for the purpose of supplying an obvious omission in a former statute, 
or as Parke, J.. said in R. v. Dursley “ to ‘ explain ’ a former statute,” the subsequent statute has relation 
back to the time when the pror Act was passed. Thus, in Att-Gen. v. Pougett it appeared that by 
53 Geo. 3, €. 33, 2 ad was imposed upon hides of gs. 4d. but the Act omitted to state that it was to 

e gs. ia per cwt. and to remedy this o on Geo. 3 c. 105, was passed. Between the passing 
of these two Acts some hides were exported, and it was contended that they were not liable to pay 
the duty of gs. 4d. per cwt. but Thomson, C.B. in giving judgment for the Attorney-General said : 
“The duty in this instance was in fact imposed by the first Act but the gross mistake of the omission 
of the weight for which the sum expressed was to have been payable occasioned the amendment 
made by the subsequent Act, but that had reference to the former statute as soon as it was passed, 
and they must be taken together as if they were one and the same Act.” Where an Act is in its nature 
declaratory, the presumption against construing it retrospectively is inapplicable.” 

Declaratory Acts are defined at page 56. A declaratory Act is defined as an Act 
to remove doubts existing as to the common law, or the meaning or effect of any 
‘statute. Such Acts are usually held to be retrospective. 


In Maxwell—Interpretation of Statutes (roth edition) at page 222, the 
learned author observed that if a statute is in its nature a declaratory Act, the argu- 
ment that it must not be construed so as to take away previous rights is not applica- 
ble, and quotes several authorities for this proposition. There are various passages 
in the well known treatise “Statutory Construction and Interpretation of Laws” 
by Crawford regarding the declaratory and remedial rights. See section 74 at 
page 107, section 78 page 110 and more especially section 234 at page 439, where 
the effect of adopted statutes is clearly éxpiainec. In such cases the adopted provi- 
sions become a part of the adopting statute. It is, therefo.e, argued in this case 
thai if the Madras Act XX VI of 1947 is a declaratory statute which has adopted 
ceitain clauses relating to inheritance of agricultural lands from the ea`lier Central 
Act, then but for the provision of section 3 the Madras Act would have operation 
from 1937. We are of the opinion that there is much force in this argument. We 
have already remarked that clause 3 of the Bill which later on crystallised into an 
Act stated that nothing contained in the Act shall apply to the property of any 
Hindu dying intestate before the commencement of the Act and it was because 
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between the date of the publication, namely, 26th November, 1946 and the date 
when the Bill became the law on roth December, 1947, mgre than a year had 
elapsed when section 3 came to be enacted. l . 


Another way of looking at the question is to conclude that section 3 is only 
a saving clause v hich wouid certain'y have the effect of restrospective operation. 
At pages 161 and 304 of Maxwell on Interpretation of Statutes we have the princi- 
ples laid down as to how the saving clauses are to be construed and following those 
principles we are of the opinion that section 3 can be construed as a saving clause 
which has the effect of giving retrospective operation to the statute. 


It is not as if the point which we have to consider now is bereft of authority. 
In Appeal No. 165 of 1949, Satyanarayana Rao and Balakrishna Iyer, JJ., had to 
consider the retrospective operation of the statute. What they stated is as follows :-— 

“ The next question is whether the Act is retrospective. In our opinion, the language of section 
g is clear in this respect for it says that “ nothing contained in this Act shall apply to property of any 
Hindu dying intestate before the 26th of November, 1946”, “ thereby implying that if a person died 
intestate after that date, the Act would apply notwithstanding that the Act came into force only 
after the institution of the suit, the language of the Act by necessary implication extends the provisions 
of the two Central Acts to agricultural lands in the Province in such a manner as to take in cases of 
intestacy occurring after 26th November, 1946.” 
This was followed by the learned Chief Justice and Venkatarama Ayyar, J., in 
Appeal No. 881 of 1950 and L.P.A. No. 206 of 1951. But Mr. Venkatasubramania 
Iyer argues that the points which he has raised before us regarding the prospective 
nature of the statute were not put forward before the two benches who decided 
the two cases referred to above, with such a wealth and profundity of legal learning 
as he has done in the present case. We are afraid that such an argument cannot 
be countermanded, since it seems to us that these two decisions did lay down the 
correct law and therefore we must follow them and despite the learned arguments 
of the learned counsel we are not inclined to hold that the Act is only prospective 
and not retrospective in its cperation. . 

Another point raised by the learned counsel is that even if the Act XXVI of 
1947 would take effect only from 26th November, 1946, still on its face section 3 of 
that Act would apply only to separate property of any Hindu dying intestate after 
26th November, 1946 and not to the joint family estate. Under the Mitakshara 
law it is fairly well settled that an undivided member of a Hindu Joint family cannot 
dispose of his rights in the joint family properties by means of a will, though there 
had been some conflict which is now settled as to whether a person can alienate 
his share in the joint family property by means of a deed inier-vtvos. If that is 
so, it is urged because of the expression ““A Hindu dying intestate” in section 3 
being inapplicable to the case of a Mitakshara joint family, the section must be 
restricted to the cases of separate property of any Hindu. Even here it seems to us 
that the learned counsel’s argument is not acceptable. One of the decisions of 
this Court already adverted to by us, namely, Appeal No. 881 of 1950 was with 
regard to the joint family properties of one Ramaswami Goundan and his two 
brothers and the Jearned Judg s who decided that case did not make any distinc- 
tion as regards the applicability of the Hindu Women’s Right to Property Act and 
its extension to separate properties alone. In the parent Act XVIII of 1937, sec- 
tion 2 says ““Notwithstandirg any rule of Hindu Law or custom to the contrary, 
the provisions of section 3 shall apply where a Hindu dies intestate.” Section 3 
of the same Act deals with a Hindu governed by the Dayabhaga school of Hindu 
law as well as any other school of Hindu law or customary law and with the separate 
properties of any Hindu following any school of Hindu law, and as stated already 
section 4 is practically ad idem with section 3 of the Madras Act XXVI of 1947 excep- 
ting that the date is fixed instead of the words “commencement of the Act.” There 
might have been some doubt as to whether it was absolutely necessary to use the 
expression ‘“‘dying intestate” in section 2 but since it has to be applied to the Hindus 
governed by the Dayabhag school of law who can bequeath their share in the joint 
family properties by means of a will, the expression used is apposite and even in the © 
case of the Hindus following the Mitakshara law decisions are attempting to broaden 
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the right of the member of the joint family with regard to testamentary dispositions 
of his share-of the joint family properties. One thing is clear and that is the Hindu 

omen’s Right to Prbperty Act and its extension to agricultural property as well 
in-the Madras State can come into play only, where a person dies intestate and not 
where he has disposed of his property by means ofa will. Dying intestate is a neces- 
sary pre-requisite for the application of the Act and it is only in that way that the 
saving sections, namely, sections 3 and 4 respectively have to be interpreted. Mr. 
Venkatasubramania Iyer tried to argue that the distinction between the joint 
family property and the separate property for the application of these Acts was not 
considered in the two Madras cases mentioned by us above. In the earliest of them 
namely, A.S. No. 165 of 1949 it may be doubtful whether the properties dealt with 
therein were the joint family properties or not but surely A.S. No. 881-of 1950 dealt 
‘with joint family properties. We are not prepared to say that the mere fact that 
this point has not been specifically adverted to in the judgment of the learned -` 
‘Chiet Justice and Venkatarama Ayyar, J., would detract from the value of that deci- 
sion, for, if there had -been any force in such a point then the learned judges would 
certainly have referred to it. Two decisions of the Orissa High Court, namely, 
Radhi Bewa v. Bhagwan Sahu1, and Nandha Kishore v. Sukti Dibya®, were cited before 
us. -But in neither of them is there any clear exposition or decision that the Act 
would apply only to the joint family properties and not to separate properties. In 
the view which we have taken regarding the retrospective nature of the Act, it is 
unnecessary to advert at any length to these decisions. We are, therefore, of the 
opinion that the second argument that by the enactment of section 4 the extension 
of the Act to Agricultural lands is taken away from the category of the joint family 
property cannot be accepted. On the other points arising in the case in Appeal 
No. 556 of 1950 I agree with my learned brother in the conclusions he has reached. 
and so I:am not adding any observations of my own. He has covered all the ques- 
tions of fact arising in Appeal No. 576 of 1950 and I am in complete agreement 
with the conclusions arrived at by him regarding the properties covered by- F-2 
Schedule. 

Appeal No. 204 of 1951. : 

The main point urged by Mr. Ramachandra Iyer for the appellant is that the 
lower Court has not correctly appreciated the duty of a manager of a Hindu Joint 
family in a partition suit to account for the entire joint family property that has 
come into his hands. The manager’s liability to account on partition is succinctly 
stated in Mulla’s Hindu law (11th Edition) paragraph 238 at page 282, thus :— 

‘“ In the absence of proof of misappropriation or fraudulent and improper conversion by the 
manager of a joint family estate he is Hable to account on partition only for the assets which he has 
received, not for what he ought or might have received if the family money had been profitably dealt 
with. Further in the absence of any such proof a coparcener secking partition is not entitled to require 
the manager to account for his past dealings with the family property. All that he is entitled to is an 
account of the family property as it exists at the time he demands a partition. But it is open to him 
‘to show that the expenditure which the manager alleges he has incurred has not in fact been incurred, 
or that more properties are available for partition than those disclosed by him.” 

At page 405 paragraph 305 in the same book the learned author states : 

“ No coparcener is entitled to call upon the manager to account for his past dealings with the 
joint family property unless he established fraud, misappropriation or improper conversion.” 

In Mayne’s Hindu Jaw (11th edition) in paragraph 416 at pages 516 and 517 the 
matter is dealt practically in the same strain. A member who seeks partition is 
entitled to an account of the family properties as they stand at the date of partition 
but is not entitled to open up past account or to claim relief against past inequality 
of enjoyment of the family properties. All that he is entitled to is an account of the 
family properties as they exist at the time he demands partition. But if he alleges 
and proves past acts of fraud or misappropriation on the part of the manager the 
rule would not apply, _ 


In the present case the matter is complicated by the fact that under Exhibits 
-A-9 and A-1o before the branch of Bapu. Iyer became separate the joint family 





I. A.I.R. 1951 Orissa 378. 2. AIR. 1953 Orissa 240. 
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had received certain sums of money of which one third share had come into the 
hands of Bapu Iyer. Mr. Ramachandra Iyer relies upon certain alleged admissions 
made by Bapu Iyer not only when he gave evidence that at thé time of the partition 
in 1943 all the amounts realised were partitioned except Rs. .2,000 and odd? 
From this it is sought to be argued that large sums of money had come into the hands 
of Bapu lyer which he had not accounted for. We do not think that these admis- 
sions go to the extent which the learned counsel suggests they do. The evidence 
of D.Ws. 1 to 3 is to the effect that at the time of the partition the joint family had 
cash Rs. 19,200 and under the partition each of the three brothers got Rs. 6,400 
and some evidence has been let in to show how this sum of Rs. 6,400 was expended. 
The question in this case is as to the onus of proof. The plaintiff has practically 
let in no evidence as to what the quantum of the joint famuy property was on the 
date of the partition. It is seen that Bapu Iyer became the manager of the joint 
~ family only in 1943 and before that Kuppuswami Iyer was managing the affairs 
of the family. So unless it is shown that the moneys actually came into the hands 
of Bapu Iyer on the date of the partition he cannot be held liable to account for 
what ought to have come into his hands. Large sums of money came into the 
coffeis ot the joint family when Kuppuswami Iyer was the manager of the family. 
In Nibaran Chandra Mukerji v. Nirupama Debit}, there is a significant phrase at page 
528 in the judgment where the learned judges state 


“In an ordinary suit for partition in the absence of fraud or other improper conduct, the only 
account the kartha is liable for is as to the existing state of the Pos divisable ; the parties have 
no right to look back and claim relief against past inequality of enjoyment of the members or other 
matters.” 


So the question is whether there can be any question of looking back and claiming 
relief against past inequality of enjoyment and in our opinion there cannot be. 
But Mr. Ramachandra Iyer contends that a mere ipse dixit of the manager as to 
the quantum of existing properties would not be sufficient, because the junior mem- 
ber who files a suit for partition is not in a position to know what exactly are the 
properties of the joint family and therefore there must be some burden on the manager 
of the family to prove what he did with the moneys of the joint family that have 
come into his hands. A number of cases have been cited bearing on this question, 
the earliest of them being Balakrishna Iyer v. Muthuswami Iyer*. At page 274 the 
learned Judges laid down that a member of an undivided family who sues for parti- 
tion and who has not been excluded from the family is not, unless he establishes 
fraud or misappropriation, entitled to call upon the managing member to account 
for his past dealings with the family property. All he is entitled to is an account 
of the family property at the time he asks for partition. 


Mr. Ramachandra Iyer contends that the observations of Philips and Krishnan, 

JJ., in Krsinayya v. Curavayya®, namely, that 

“ although the manager of a Mitakshara joint Hindu family is not onsible for the manner 
in which he disposed of the family income in the past except in case of fraud and misappropriation, 
he cannot when a partition is demanded evade his liability to give an account of the assets of the 
family as it existed at the time of the partition. The other members of the family are not bound to 
accept the statement of the Kartha as to what the propertiesat the time of the partition consist of and 
the Court can order an account of the properties to be taken.” 


are applicable to the facts of the present case and from these observations it is sought 
to be argued that a general direction to take accounts must be given if the statement 
of the manager of the joint family as to what exactly are the properties at the time 
of the partition cannot be taken at its face value. Learned counsel also invited 
our attention to a number of cases regarding the liability of the manager of the 
joint family to account for the properties available on partition. They are The 
Official Assignee v. Rajabadar Pillai*, Arumilli Perrazu v. Subbarayadu®. Tammi Reddi v, 


al 





r. (1921) 26 C.W.N. 517. 4. poe 46 M.L.J. 145. 

2. (1908) 19 M.L.J. 70: I-L.R. 32 Mad. 5. (1921) 41 M.L.J. 99: L.R. 48 LA. 280 : 
271. I.E.R. 44 Mad. 656 (P.C.). 

g. 


(1921) 41 M.L.J. 503 at pp. 508-9. 
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Gangi Reddi? and Ramakrishna Iyer v. Parameswara Iyer? and Vatkuniam v. 
Avudiappa?. \ 


* The true view regarding the onus of proof, in our opinion, is, this :—If when 
the manager of the joint family places before the Court the properties, which accord- 
ing to him, are liable for division the Court is not bound to accept that as a final 
word on the subject and it is open to the plaintiff to let in the evidence to show 
that some properties belonging to the joint family have been excluded from. the 
list furnished by the manager and if the Court is satisfied that it is so, they will be 
included. The omission to include such properties might be by an inadvertent 
mistake or because of some other reason. In such a cases we cannot say that the 
manager is guilty of fraud or misappropriation. Likewise it is open to the plaintiff to 
show by evidence that the manager has been acting fraudulentiy during the course 
of his management and that acts of misappropriation, malversation or fraud have 
taken place in whtch case the Court ts at liberty to direct a general account of the management. 
Without clear evidence regarding acts of fraud or misappro vriation there cannot 
be a general back accounting by the manager. None of the cases cited before us 
show that merely because there is some slight evidence of the manager having 
received some amounts, it should be stated that heis guilty of fraud or misap- 
propriation. In the case before us on the evidence on record we are not satisfied 
that Bapu Iyer has been guilty of any fraud or-misappropriation. The matter 
has been dealt with in deatil in the judgment‘of my learned brother with which 
I agree. In the circumstances Appeal No. 204 of 1951 is dismissed subject to the 
modification stated below. 


Ramaswami, 7.—These are three connected appeals arising from the decree 
and judgment of the learned Subordinate Judge of Tiruchirapalli in O.S. No. 20 


of 1948. 


The facts are :—-In Tiruchirapalli town there were three brothers by name 
Bapu Ayyar, who is the 1st defendant in this suit, Kuppuswami Ayyar who is alive 
and not examined, and Subba Ayyar, examined as D.W. 2. In this suit we are 
concerned only with the fortunes of Bapu Ayyar. This Bapu Ayyar had a son 
“by name Subbaraya Ayyar. This Subbaraya Ayyar married his own cousin, the 
plaintiff herein, as third wife in 1940. It is common ground that this plaintiff’s 
parental family is a fairly impecunious one and was dependent to some extent 
on Bapu Ayyar, the brother-in-law. This marriage lasted till 1947 and this un- 
fortunate plaintiff lost her husband on 24th August, 1947. Itis now common ground 
that oh the date of the death of Subbaraya Ayyar he and ‘his father had not 
become divided. This plaintiff had no issue by Subbaraya Ayyar. There is 
no dispute that this family is possessed of considerable immovable and movable 
properties constituting Schedules A to F-2 in the plaint in this case, There can 
also be no douht that obviously to deprive the daughter-in-law of as much property 
as possible, this Bapu Ayyar executed what‘is purported to be a settlement deed 
Exhibit B-12 on 28th October, 1947, under which a few acres of land had been 
settled upon the plaintiff and which bears no resemblance whatsoever to what 
she would be entitled to as the statutory heir under the Hindu Women’s Right to 
Property (Extension to Agricultural Lands) Act of 1947. Therefore, the suit has 
been laid for partition of the properties comprised in Schedules A, A-r, B, G, F, F-1 
and F-2 and separate possession of a half share in them, for possession of the pro- 
perties comprised in Schedules D and E or Rupees 1996 being their value and for 
future mesne profits on the ground that she, as her husband’s sole heir, is entitled 
to his share of his properties under the aforesaid Act and on the allegation that 
those properties belonged to the joint family consisting of the 1st defendant and his 
son Subbaraya Ayyar. Defendants 2 and 5 who are the daughters of the ist 
defendant and defendants 3 and 4 who are the minor sons of the second defendant 


I, (1922) 42 M.L.J. 570: LL.R. 45 Mad. = ee M.W.N. 215. 
281. R. 1937 Mad. 127. 
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are impleaded.on the allegation that they claim rights in the properties comprised 
in Schedules F, F-1 and F-2 and item 1 of Schedule D. 


The contest raised by the defendants are reflected in the seventeen issues which 
have been framed in the suit. 


The learned Subordinate Judge came to the conclusion that the Hindu Women’s 
Right to Property (Extention to Agricultural Lands) Act of 1947 has retrospective 
effect from 26th November, 1946 and plaintiffis entitled to a half share in the pro- 
perties comprised in Schedules A, A-1, B (except items 32, 33 and 34,) in item 2 
and Rs. 11,000 in item 3 of Schedule C and in the properties comprised in Schedule 
F. 2. In regard to the properties comprised in other schedules he found that the 
plaintiff was entitled to a share in the income of the joint family properties on the 
‘date of Exhibit A-50, for possession of the properties comprised in Schedule D eo 
items 3 to 6) or their value and the properties comprised in Schedule E (except 
items 1, 6 and 7) or their value with proportionate costs payable by the 1st defen- 
‘dant. Future mesne profits were relegated to be determined on an application 
under Order 20, Rule, 12 Civil Procedure Code. The learned Subordinate Judge 
gave a decree embodying these reliefs and these three appeals arise therefrom, 


Out of the three appeals before us viz., A.S. Nos. 556 of 1950, 576 of 1950 and 
204 of 1951, A.S. No. 556 of 1950 has been preferred by defendants 1 and 5 and this 
appeal covers the agricultural lands in Schedule A, certain items in the B Schedule 
which are not pressed before us, item 2 in the C Schedule comprising a sum of Rs. 
10,000 in the Trinity Bank, Limited, and the ear-rings and rings comprised ia the D 
Schedule. Turning to A.S.No. 576 of 1950, it has been preferred by defendants 2 to © 
4. in regard to the F-2 Schedule lands. A.S. No. 204 of 1951 has been preferred by the 
plaintiff and relates to two sets of controversies viz., that the plaintiff is eutitled 
to a half share in the properties covered by F and F-: Schedules, that the lower 
Court ought to have directed accouting in respect of the family properties by the 
rst defendant in regard to item 1 of the G Schedule in a sum of Rs. 40,000, that 
in regard to item 3 of that Schedule the plaintiff would be entitled to Rs. 1000/- in : 
excess of what was granted, and that in regard toitem 4 of that Schedule + he plain- _ 
tiff will be entitled to a half of the decree-amount in the Small Cause Court decrees , 


It will be seen from a narration of the reliefs asked for in the several appeals 
that two points of law arise on the facts involved. The points of law are whether 
the Hindu Women’s Right to Property (Extension to Agricultural Lands) Act of 
194.7 is retrospective from 26th November, 1946 and whether the plaintiff is entitled 
to the accounting from the first defendant as asked for. I shall be dealing in this 
judgment with the questions of fact and my learned brether will be dealing with the 
two questions of law. Beyond indicating my concurrence with his conclusions for 
the reasons mentioned by him I shall not deal with them which means that I shall 
not be dealing with the controversy relating to the immoveable properties comprised 
in the A Schedule and the accounting asked for by the plaintiff in regard to item 1 
of the C Schedule. I shall now proceed to deal with the following points of fact 
-raised in these appeals, viz., 


[Iis Lordship then dealt with the roints of fact raised in the appeals]. 


In the result, in these three appeals the decree and judgment of the learned 
‘subordinate judge are modified to the ‘extents indicated above and will stand con- 
firmed otherwise. In the judzment of my learned brether costs have been provided 
for and therefore I am not dealing with that point here. 


By CGourt.—Subject to the modification abcut the price of the earrings now 
fixed at Rs. 500 A.S. 56/50 is dismissed no costs, 


A.S. 576/50 is allowed with costs. 


_ AS. 204/51 Subject to the modification regarding S.C.S. 1 32/47 the appeal 
vis dismissed no costs. 


R.M. : ; ——— Decree modified. 


te 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


Present.—Mzg. P. V. RAJAMANNAR, Chief Justice AND Mr, JUSTICE 
° RAJAGOPALA AYYANGAR., ; i 


Omar Salay Mohammad Sait (Mathurai) .. Petitioner” 
v. ; l 

The Commissioner of Income-tax, Madras. .. Respondent: 

Incoms-tax Act (XI of 1922), section 66 (2)—Order of High Court under, refusing to direct the Tribunal 
to state a case—If appealable to the Supreme Court—Constitution of India (1950), Article 133 (1) (a) and (¢) 
and Article 135. 

No appeal lies to the Supreme Court from an order of a High Court dismissing an application 
under section 66 (2) of the Income-tax Act te direct the Income-tax Tribunal to stats a case. 


Sri Mahanth Harihar Gir v. Comnissioner of Incoms-tax, Bihar and Orissa, (1941) 9 LT.R. 246, Seth 
Premchand Satramdas v. The State of Bikar, (1950) 19 I.T.R. 108 referred and followed. (1931) LL.R. 
12 Lah. 166, held no longer good law. 

Petition under sections 109 and 110, Civil Procedure Gode and Article 133 
(1) (a) and (c) and Article 135 of the Gonstitution of India, praying that in the cir- 
cumstances stated therein, the High Court will be pleased to grant leave to the 
petitioner herein to appeal to the Supreme Court of India, against the order of the 
High Court dated the gth day of August, 1954 and made in G.M.P. No. 10650 of 
1953, the petition to direct the Income-tax Appellate Tribunal, Madras ‘A’ 
Bench to state a case and refer for the decision of the High Court, the quéstion of 
re in R.A. No. 751 of 1952-53 (I.T.A. No. 3254 of 1951-52, Assessment year 1948- 
49. 

S. Swaminathan for the Petitioner. 

C. S. Rama Rao Saheb for the Respondent. 


The order of the Gourt was pronounced Ly 


Rajamannar, C.7.,—This is an application for leave to appeal to the Supreme 
Gourt against the order in G.M.P. No. 10650 of 1953 which was an application- 
under section 66 (2) of the Income-tax Act for a direetion to the Income-Tax Tribunal 
to state a case and refer the question of law to this Gourt. It was held by a special. 
Bench of the Patna High Gourt in Sri Mahanth Hairhar Gir v. Commissioner of Income- 
tax, Bihar and Orissa+, that no appeal lay to His Majesty in Gouncil.from an order 
of a High Gourt dismissing an application under sectior 66 (3) of the Income-tax 
Act then in force which corresponds to section 66 (2) of the present Income-tax 
Act to direct the Commissioner of Income-tax to state a case. That decision’ has 
been expressly approved by the Supreme Court in Seth Premchand Satramdas v. The 
State of Bihar*, learned counsel for the petitioner relied upon the Full Bench ruling 
of the High Gourt in Feroze Shah v. Commissioner of Income-tax* in which no doubt 
a contrary view was taken. But this view was dissented from by the learned judges 
of the Patna High Court in the decision referred to above, and the Supreme Court, 
observed that the view expressed in the Patna case was correct. The ruling in 
Feroze Shah v. Commissioner of Income-tax®, can no longer be deemed to be good law. 


We, therefore, hold that this application is not sustainable, and dismiss it 
with costs. 


R.M. l Application dismissed. 





* S.C. C.M.P. No. 285 of 1955. : gist March, 1955. 
(C.M.P. No.10650 of 1958). 

4. (1941) g-E.R.--246-: Ard -R. -1941---Pat. --(55G,).-5 = 0-5 ee meee - 

225. . 8 3- (1931) LL.R. 12 Lah. 166 (F.B.). 

2, {1950) 19 LTR. 108: (1951) S.G.J. 5 
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IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 


Present.—Mnr. Justice RAJAGOPALAN AND'MR. JUSTICE RAJAGOPALA AYYANGAR. 
The Alagappa Corporation Limited, Vepery, Madras .. Petitioner® ° 
2. E ea 

The State of Madras represented by the Secretary to the 
Government of Madras, Revenue Department, Fort 
St. George, Madras. .. Respondent. 
Madras General Sales Tax (Assessment and Turn-over) Rules—Rules 4-A (1) and 4 (1)—Liability off 
first dealer within Madras State in respect of goods purchased in Cochin Stcte—Exemption under Notification. 
No. 1011, dated 28th May, 1949—When available. j 
` The cotton yarn which was miles en sold by the assessee within the Madras State was pur- 
chased by him in Cochin State. Under rule 4-A (4) read with rule 4 (1) of the Turn-over Rules 
the assessee as the first dealer in yarn within the State of Madras was liable to pay the tax on the sales. 
turn-over. That liability he could escape only if he could get the benefit of the exemption granted 
under Notification No. 1011, dated 28th May, 1949, issued in exercise of the powers conferred by 
section 6 of the Madras General Sales Tax Act, That exemption he could claim only if he could 
prove that at the time he entered into the agreements to sell that cotton yarn within the State of 
Madras the goods were actually in Cochin State. [In the instant case it was found that the 
assessee failed to furnish such evidence. | - 

Petitions under section 12-B (1) of the Madras General Sales Tax Act praying 
that the High Court will be pleased to revise respectively the orders of the Sales 
Tax Appellate Tribunal, Madras, dated 29th July, 1953 and made in T.A. 
Nos. 1038 and 1037 of 1952 (R.P. Nos. 23 of 52-53 and 22 of 52-53 on the file of 
the Commercial Tax Officer, North Madras). 


V. Sethuraman and S. Padmanabhan for the Petitioner. 


The Assistant Government Pleader (K. Veeraswamt) on behalf of the Respon- 
dent. 

The Order of the Court was pronounced, by 

Rajagopalan, F.—-These applications are in relation to assessment proceedings: 
of 1949-50 and 1950-51. The only question that was argued before us. was whether ` 
the Appellate Tribunal was right in the interpretation it placed upon the notification 
No. 1o11 dated 28th May, 1949. The notification runs = 

“ In exercise of the powers conferred by section 6 of the Madras General Sales Tax Act, 1930 
(Madras Act FX of 1939), as amended by Madras Act XXV of 1947 His Excellency the Governor 
of Madras hereby exempts from the tax payable under the said Act, goods whieh at the time when 
the contract of sale or purchase in respect thereof is made are actually in the Cochin State.” 

The Tribunal observed that it was not dispateď by the assessee that the cotton: 
yarn, which he subsequently sold, was purehased by the assessee in Cochin State. 
Nor was it disputed that the cotton yarn was sold within the Madras State. Under 
Rule 4-A (1) read with R. 4 (1) of the Turn-over Rules, the assessee as the first 
dealer in yarn within the State of Madras was liable to pay the tax on the sales 
turn-over. That liability he could eseape only if he could get the benefit of the ex- 
emption granted by the Notification No. 1011 : and that exemption he could claim 
only if he could prove that at the time he entered into the agreements to sell that 
cotton yarn within the State of Madras, the goods were actually in Cochin State. 
The Tribunal observed that such evidence the assessee failed to furnish. Therefore, 
the petitioner could not prove that he was entitled’ to the exemption he claimed,’ 
and the Tribunal rightly rejected his claim. 

The petitions fail and are dismissed. with costs in T.R.C. No.. 359 of 1953 only. 
Counsel’s fee Rs. 100. 


K.S. Petitions dismissed. 








* T.R.C. Nos. 959 and 360 of 1959. po 7th March, 1955. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT. —MR. JUsTIGE BALAKRISHNA AYYAR. 
Royappan » .. Petitioner" 

Criminal Procedure Code (V of 1898), section 161 {3)—Omission to record separately the statements made 
under—If vitiates the trial. 

Whether the failure of an investigating officer to conform to the requirements of section 161 (3) 
of the Code of Criminal Procedure would vitiate the entire trial or not must depend upon the facts. 
ofeach case. To say as a general rule that the violation of the provisions of section 161 (3) vitiates the 
entire trial would produce startling results. It would mean that if an investigating officer has omitted 
to take down separately the statements of the witnesses he has examined there can be in law no trial. 
at all of the accused person since ex Aypothesi the entire trial would be vitiated at the outset. While 
compliance with the provisions of section 161 (3) of the Code should be insisted upon, it cannot be- 
said that in every case where thatsection has not been complied with the trial stands vitiated even 
before its commencement and that there can be no conviction at all in such circumstances. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898,, 
praying that the High Court will be pleased to revise the order of the Third 
Presidency Magistrate of the Court of the Presidency Magistrates Saidapet,. 
Madras dated 25th February, 1955 and made in C.C. No. 271 of 1955. 


S. Arputharaj for the Petitioner. 


The Court made the following 

ORDER : The Third Presidency Magistrate, Saidapet, Madras has convicted! 
the petitioner under section 325, Indian Penal Code and sentenced him to undergo» 
rigorous imprisonment for six weeks and to pay a fine of Rs. 75 and in default to. 
undergo further rigorous imprisonment for three weeks. 


The evidence of P.W. 1 makes it perfectly clear that the petitioner hit her on 
. the head with a tamarind post. Naturally she put up her hand to protect her head 
and one of the blows fractured the metacarpal bones of one hand. P.W. 2 who was: 
grazing a buffalo near by, heard a cry of ‘ Ayyo’ and saw the petitioner beating 
P.W. 1. Likewise P.W. 3 who was working in a house a few yards away. P.W. 
4 did not actually see the petitioner beat P.W. 1, but he testified that she heard an. 
alarm and saw the petitioner running away. These are material witnesses and 
it is clear that there was sufficient evidence before the learned Magistrate to justify 
the conviction. 


Learned counsel for the petitioner, however, urged one point. Section 161 (3),. 
Criminal Precedure Code provides : 


“The Police Officermay reduce into writing any statement made to him inthe course of an 
examination under this section and if he does so he shall make a separate record of the statement 
of cach such person whose statement he records”. 


It was stated that in the present case the police officer recorded the statement 
of only P.W. 1 and in respect of the other witnesses merely noted that they corrobo- 
rated P.W.1 His omission to record separately the statement of each of the wit-. 
nesses he examined, it was contended, is an illegality which vitiates the trial. Sup- 
port for this contention was sought in K. Venkataratnam v. State, Narayana Reddi v. 
State? and Gangi Reddi v. State of Andhra?. ‘There is nothing in the first of these 
three cases to Support the contention that the violation of the mandatory provision 
of section 161 (3) vitiates the trial. All that Somasundaram, J., did in that case 
was to emphasise the duty of investigating officers to conform to the provisions of 
that section. In the second of these cases, Somasundaram, J., no doubt observed » 

“The failure to record separately the statements of P.Ws. 4 and 5, who are the most important 
¢ye-witnesses in the case, is a serious irregularity considerably prejudicing the accused and is by itself 
enough to make the evidence tainted.” 

Even here, the learned Judge did not say that the failure to record separately the 
statements of the witnesses would vitiate the entire trial. Motéover, the observa- 





*Criminal Revision Case No. 151 of 1955. grd March, 1955, 
(Criminal Revision Petition No. 146 of 1955.) : 

I. ee 1 M.L.J. 430. g. (1934) 2 M.L.J. 462. 

2. (1952) 2 MLL.J. 7. 
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} 
tions of Somasundaram, J., must be réad in the context in which they were made. 
About the case as a whole he observed :' ` 
i 

“This case may iggitimately be described as a.symposium of all the irregularities and illegalitits 
that can be thought of A connection with a crim#al case both under the Criminal Procedure Code 
and under the Evidence Act.” 

He also observed : { 


“It is quite clear as pointed out by the learned Sub-Magistrate that the entries in the case diary 
‘were not made contemporancously with the examination and have been fudged”. 
As already remarked, even here the learned Judge did not say that the violation of 
the provisions of section 161 (3) itself vitiates the trial. In the third of these cases, 
Chandra Reddy, J., no doubt did commit himself to this statement : 


“It follows that the contravention of this section 161 (g) which is a mandatory one, is a 
serious irregularity, which vitiates the whole trial”. 


With respect to the learned Judge, I am unable to share this view. Whether the 
failure of the investigating officer to conform to the requirements of section 161 (3),- 
Criminal Procedure Code would vitiate the entire trial, or not must depend, it’ 
seems to me, upon the facts of each case. To say as a general rule that the violation 
of the provisions of section 161 (3) vitiates the entire trial would produce very start- 
ling results. It would mean that if an investigating officer has omitted to take down 
Separately the statement of the witnesses he has examined, there can be in law no 
trial at all of the accused person, since ex hypothest the entire trial would be vitiated 
and to go through the mere form of a trial which stands vitiated at the very outside 
would be an idle farce. While I agree that we must insist on compliance with the 
provisions of section 161 (3), I am certainly not prepared to agree that in every case 
where that section has not been complied with the trial stands vitiated even before. 
its commencement and that there can be no conviction at all in such circumstances. 


On the evidence, in the case, the conviction was correct. Mr. Arputharaj 
pleaded that the sentence is excessive. I do not think so and dismiss the revision: 
petition. 

R.M. a . Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—Mr, JUSTICE PANCHAPAKESA AYYAR. - 

V. Rajagopala Ayyar .. Petitioner® 

Criminal Procedure Code {V of 1898), section 173—Power of police to investigate further after laying a 
final charge sheet, and to file a supplemental charge sheet to add some more persons as accused. 


A Court takes cognizance of an offence and not of the offenders named in the charge sheet and 
new accused can be added if justified. The police after laying a final charge sheet after completing 
one investigation, can on further information, resume the investigation against some other persons 
involved in the same offence and lay a charge sheet against them. 


Divakarsingh v. Ramamurthi Naidu, (1918) 47. I.C. 279, relied on. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of 
Additional First Class Magistrate of Cuddalore dated 27th September, 1954 made 
in Cri. M.P. No. 34 of 1954 in P.R.C. No. 5 of 1954. 

V. L. Ethiraj for G. Gopalaswami for the Petitioner. , 


The Court made the following 

Orper.—This is a petition filed by one V. Rajagopala Ayyar, an Advocate 
of Cuddalore, for revising and quashing the order of the Additional First Class Magis- 
trate, Cuddalore, dated 27th September, 1954, in Cri. M.P. No. 34 of 1954, in 
P.R.C. No, 5 of 1954 on his file, on the ground that the lower Court had committed 
a grievous illegality in: entertaining -a supplemental-charge-sheet filed in that case 
against the petitioner and four other persons on goth August, 1954, when a final 


~ 





*Criminal Revision Case'No 958 of 1954. 11th November, 1954. 
(Criminal Revision Petition No. gor of 1954.) 
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charge-sheet had been laid by the police on 25th May, 1954, against 13 other persons 
for the same offence of criminal conspiracy to murder one Krishnaswami Odayar. 
In the lower Court three contentions were raised on behalf of the petitioner against 
the entertainment of the supplemental charge-sheet. The first was that the charge- 
sheet filed on 25th May, 1954, was a complete report within the meaning of section 
173 (1), Criminal Procedure Code, read with section 1go (1) (6) and that cogni- 
zance had been taken by the magistrate of that charge sheet or report, and a case 
taken on file and that the police had no right to continue the investigation or to hold 
.a fresh investigation and file a second charge-sheet for the same offence, impleading 
some others not mentioned in that first charge-sheet, and that such a supplemental 
charge-sheet would be null and void, or at least illegal. The second contention 
raised was that the second charge-sheet was not filed by the officer competent in 
law to file a charge-sheet under section 173 (1) (b), Criminal Procedure Code. 
A point taken here was that the supplemental charge-sheet was filed by Mr. Chel- 

liah, an I tor of the C.I.D. Crime Branch, Madras put in charge of the case and 
not by the Sub-Inspector of police in charge of the station, or the ordinary: Inspector 
of police, his imenediate, superior. The third contention was that the A 
mental charge-sheet should have been filed before a Second Class Magistrate, as 
the offence was a preliminary register case, and not before a First Class Magistrate. 
The lower Court discussed all these contentions elaborately, and rejected all of them, 
and held that it had ample power under the law to entertain the supplemental 
charge-sheet and add the five new accused names in it as having participated in 
the criminal conspiracy to murder and in the attempt to murder Krishnaswami 
Odayar. Hence petition. 


Mr. V.L. Ethiraj, who appeared 1 in support of the petition, did not press before 
me the second and third contentions raised in the lower Court, and rejected by it 
obviously because they were without substance. It is clear that an Inspector, C.I.D. 
Crime Branch, Madras, put in charge of the investigation of an offence, in order 
to probe into the matter more thoroughly and AP: can file a charge-sheet, 
or a suppelemental charge-sheet if it were otherwise legal. ‘That is why the second 
contention collapsed in the lower Court and was not pressed here. It is also clear 
that a First Class Magistrate has all the powers of a Second Class Magistrate, though 
„he has some additional powers also. $o, the supplemental charge-sheet, though 
it related to a preliminary register case, could be filed before the lower Court, if 
it were otherwise legal. That is why that contention also was not pressed by 
Mr. Ethiraj. 

Mr. Ethiraj, however, pressed gaoud the first contention, viz., that the 
police, after haying laid a final charge sheet under section 173, Criminal Procedure 
Code, had no power to investigate Pe, into the offence and lay a supplemental 
charge sheet, and add some more accused. He relied on a ruling of Jai Lal, J., 
in Emperor v. Alt and another? for this position. But that ruling will not help him 
for this case. There, the learned Judge, held that when the investigation had been 
completed and a final charge-sheet laid under section 173, Criminal Procedure Code, 
against certain persons as accused; the police had no power to resume the investi- 
gation in | favour of the accused. That is a perfectly understandable proposition, and, 

with respect, I wholly agree with it. Once the police have completed their inves- 
tigation and ‘laid their final charge-sheet against some persons, as persons guilty 

of the offence named in the charge-sheet, it will be ridiculous to allow them to 
A back on that report and resume the investigation to prove that the persons they 
had named in their charge-sheet as the persons who had committed the offence, 
had really not committed the offence. When the Court has taken cognizance of an 
offence under a final charge-sheet and registered a case against the accused named. 
in that charge-sheet, the Court has taken full seizin of the case regarding those acçused 
and it is its duty, after trial, to hold whether the accused named by the police as the 
-persons guilty cf the off.nce are guilty or not. The police cannot be allowed to 
blow hot and cold, approbate and reprobate, charge-sheet a man and then resume 


1. AIR. 1932 Lah. 611. 
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the investigation to show that he had been wrongly charge-sheeted by them. That 
. was the real point of the decision by Jai Lal, J., that will also be apparent from the 
fact that in a Bench decision in Mohinder Singh v. Emperor, to which Jai Lal, J., was 
also a party along with Coldstream, J., it was held that the number of investigations 
is not limited by law and that when one investigation has been completed another investigation 
-can be begun on fresh information received. It is obvious that Jai Lal, J., who was a 
party to this bench decision, dated 7th December, 1931, could not have suddenly 
changed his opinion, on 23rd May, 1932, in the decision in Ali’s case, relied on 
by Mr. Ethiraj, without even disclosing that he had revised his former opinion and 
arrived at a diffrent opiaion. It is, therefore, obviovs that the later decision of 
Jai Lal, J., relied on by Mr. Ethiraj, can only be due to the circumstances that the 
police in that case were resuming investigation only in favour of the accused, in order 
to go back on their previous charge-sheet, and were not resuming investigation 
inst other accused involved in the same offence, on fresh information. It has, 
been held in Diwakar Singh v. Ramamurthi Naidu*, by a Bench of this Court, consis- 
ting of Phillips and Krishnan, JJ., that the number of investigations into a crime 
that can be made by the Police is not limited by law, and that the police, after 
submitting a report of an investigation, have power to make further investigation 
on receipt cf further information. It is really that decision of this Court in that case 
that was followed by the Bench of the Lahore High Court in Mohinder Singh v. 
Emperor: cited above. There is no decision of this Court to the contrary, or of 
any other Court, so far as I can see. Indeed, an Allahabad case agrees with the 
Madras view. 


Mr. Ethiraj relied upon the Supreme Court decision in Tara Singh v. The State? 
for his position that when the police had laid a final charge-sheet they had no power 
to resume investigation and lay a supplemental charge-sheet against some other 
accused for the same offence. I have looked into that ruling and see nothing what- 
ever there in support of this position. In one place one of the learned Judges, 
Bose, J., says that he need not express any opinion whether the police are permitted 
to send in an incomplete report instead of a complete report. This question, whe- 
ther after laying a final charge-sheet, after completing one investigation, they can, 
on further information, resume the investigation against some other persons invol- 
ved in the same off:nce and lay a charge-sheet against them, was not considered 
or decided in that case. So, the rulings in Divakar Singh v. Ramamurthi Naidu? and 
Mohinder Singh v. Emperor) still remain good law. 


It was next urged by Mr. Ethiraj that the police could very well have filed a 
different charge sheet against the supplemental five persons instead of a supplemental 
chargs-sheet to add these five persons to the other 13 persons already named in the 
first charge sheet and that the lower Court should have registered another case. I 
cannot agree. A Court takes cognizance cf an offence, and not of the offend:rs named 
in the ge-sheet, and new accused can be added if justified. In this case, 
which was one of criminal conspiracy to commit the murder of Krishnaswami Odayar, and 
attempt to murder him in pursuance of the common intention of conspiraturs, it 
would not have been reasonable for the lower Court (nor was it required by law) 
to separate the alleged five conspirators covered by the supplemental charge-sheet 
from the other 13 conspirators covered by the original charge-sheet, especially when 
the enquiry regarding the first 13 accused had not begun. ‘The evidence would be 
the same, and, in a conspiracy case, the evidence against one conspirator will be 
evidence against the other conspirators, and wherever possible, Courts should join 
all the cunspirators in one case, instead of dividing the conspiracy case into sections, 
and the accused into batches, a procedure which will handicap not only the prose- 
cution but also the accused. 


The last argument urged by Mr. Ethiraj was that this petitioner Rajagopal 
Ayyar, had been named to the police even at the time of the first investigation, and 


1. A.I.R. 1932 Lah. 109. 3. (1951) 2 M.L.J. 291 : 1951 S.G.J. 518 (S.C.). 
2. (1918) 47 I.G. 273. 
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before. they laid the first charge-sheet, as one of the parties to the conspiracy to 
murder Krishnaswamy Odayar, and yet they had not included him as an accused 
in the first charge-sheet, and that, therefore, they could not investigate further 
řegarding his case at least and lay a supplemental charge-sheet including him as an 
accused, I cannot agree. It is well known that all persons named to the police, 
by the complainant or others, as guilty of a certain offence need not be charge sheet- 
ed by them. The very object of an investigation by the police is to see whether 
there is sufficient evidence against the persons named to.them in a complaint, etc., 
to include themin the charge-sheet. In this country, and especially in factious villa- 
ges, several persons are unnecessarily named as offenders in a complaint along with 
some persons who might have had a hand in the offence. So, the police have to 
investigate and orly charge-sheet these against whom there is pon facie evidence. 
It is obvious, therefore, that when there was no prima facie evidence in the opinion 
of the police against this petitioner during the first investigation, he would not 
be included in the first charge-sheet but that, in the subsequent investigation, when 
the police (C.1.D.) received further information and thought that there was a 
prima face case to go to the Court against this individual also, they included him 
in the supplemental charge-shect. I cannot see any illegality or impropriety in 
this. Public interests required that, in proper cases, instead of prohibiting it. 
Mr. Ethira} urged that there was nothing to show that the C.I.D. police had any 
further information regarding the petitioner. But that is a fact which will be 
known only to the police. It is very rarely that the accused would be told by the 
police, at such a stage of the case, about the information received by them during 
the first investigation and the further information received later on. It is, of course, 
open to the petitioner to show at the enquiry or trial, thyt he has been unnecessarily 
or even unjustly implicated in this case. But that isa" matter depending on the 
evidence and has nothing to do with the legal point raised before me. 


In the end, therefore, this petition deserves to be and is hereby dismissed. 
KS. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—Mm. Justice RAJAGOPALAN AND Mr. Jusrice RAJAGOPALA 
AYYANGAR. 


A.M. Mohammed Ishak .. Petitioner* 
v 


The State of Madras, represented by the Commercial 
Tax Officer, Coimbatore (South .. Respondent. 


Constitution of India (1950), Artide 286 (1) (a), Explanation—Exemption under—When atiracted— 
* Actually been delivered’—Scope_and extent—Madras General Sales Tax Act (IX of 1939), section 7—Scope 
ef exemption under. 

If under the terms of a contract between the parties and as one of the stipulations therein a deli- 
very of the goods sold has taken place within the taxing State the Constitution of India does not envisage 
3 fictitious or notional second deli of the same goods outside that State by reason merely of the 
goods being transported outside that State by the purchaser even though it be by a transaction which 
forms part of the very delivery to him within the taxing State. The actual delivery referred to in the 
se docile to Article 286 (1) (a) of the Gonstitution is delivery by the seller to the buyer and not the 
delivery involved in a buyer’s agent to whom goods have been delivered within the taxing State trans- 
porting them across the border and handing them over to his principal. 

In order to invoke the exemption under section 7 of the Madras General Sales Tax Act two condi- 
tions are necessary: one is that the terms of the contract should provide for delivery outside the pea 
State and secondly that in pursuance of such a contract the goods must have been actually delivere 
outside. The requirements of section 7 of the Act are even stricter and the exemption narrower than 
that embodied in the Explanation to Article 286 (1) (a) of the Constitution. Therefore a case to which 
the latter provisions are not attracted the provisions of section 7 cannot possibly apply. 

Petition under section 12-B (1) of the Madras General Sales Tax Act, 1939, 
praying that the High Court will be pleased to revise the order of the Sales Tax 
Appellate Tribunal, Madras, dated 14th July, 1953 and passed in Tribunal Appeal 
No. 141 of 1953. 
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„P. S. Balakrishna Aiyar and P. S. Ramachandran-for Petitioner. . 
The . Assistant”.Government. Pleader (K.. Veeraswamt) for Respondent. . a. 
The Judgment of the Court was delivered by ° 


Rajagopala Ayyangar, J.—This is a revision petition filed by an assessee against 
‘the decision of the, Sales Tax Appellate Tribunal raising for consideration the 
„correct construction of the Explanation to Article 286 (1) (a) of the Constitution. 


The assessee is a’ registered manufacturer of and a licensed dealer in groundnut 
oil carrying on business in Pollachi and the assessment relates to the year 1950-51. 
During the accounting year he sdld oil to Messrs. Tata oil Mills Co., Ltd., under the 
‘terms of a contract on conditionsembodied in an order in the form below : 


“To 
Messrs, Tata Oil Mills, Co., Ltd., 
` Coimbatore. 
Dear Sirs, 
Ref : Sales Contract-——Groundaut Oil. 


: This is to. ae that-I have this day sold oer oil to you as per terms and canditions given 
below :— : 


Quantity.—Tons-of ando Ibs. each. 


Price : Rs. 2,025 (rupees two thousand and twenty five only per ton of .2,240 Ibs. net loose 
F. O.R. Pollachi Junction including Sales Tax. 


„Quality : Pure expeller groundnut oil with six per cent F.F.A. or ews - 
‘Delivery } FLO.R. Pollachi J action Oil to be supplied during the month of February (within the 
15th) 1951. p 

Containers : are to be supplei É by you F.O.R. Pollachi Junction R. R, as usual 


- The course of business between the assessee and the purchasers was as follows : 
As the sale of the oil was “ loose’ the containers`were supplied by the purchasers 
‘who sent their own drums to the assessee for the carriage of the oil. These containers. 
were checked up by the sellers and they were filled in at the assessee’s mills. The 
drums were transported to Pollachi Junction and then loaded on Railway waggons 
by the sellers who obtained railway receipts in the name of the buyers as consignors, 
the consignees of course being the same. There is also no dispute that on, the ins- 
tructions of the buyers all the oil sold under these contracts were routed to Ernakulam 
where they were cleared by the buyers and the commodity was consumed in the 
latter’s mills. The railway receipts were with the relative invoices handed over 
at Coimbatore to the buyers where they had an office and the sellers received a 
good portion of the price. The balance was paid after weights were checked 
and fatty acid tests were carried out by the buyers at Ernakulam. 


The total turnover of the goods involved in these contracts for the assessment 
‘year was Rs. 1,80,738-13-4. 


Before the Deputy Commercial Tax Officer the assessee raised a contention 
that he was entitled to a rebate of one half of the sales tax due in respect of the 
turnover under section :7 of the Madras General Sales Tax Act. That section runs 
‘in these terms : | 

“ In respect of such finished articles of industrial manufacture as may be notified by the State 
Government and subject to such restrictions and conditions as may be prescribed, a rebate shall be 


allowed of one-half of the tax levied on sales of such articles for delivery outside the State if such 
articles are actually so delivered.” 


The assessing officer rejected this claim and held that the assessee was not enti- 
tled to the exemption claimed. The assessee filed an appeal to the Commercial 
Tax Officer and at that stage raised the contention that he was entitled to exemption 
in respect of the whole of the tax paid by reason of the Explanation to Article 286 ie 
(a) of the Constitution. The appellate authority decided against the assessee an 
further appeal to the Sales Tax Appellate Tribunal was also rejected. Hence ‘this 
revision. 
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Before us two points were argued. The first was that the petitioner was enti- 
tled to exemption under the Explanation to Article 286 (1) (a). The Article and the 
Explanation are in these terms : ! 


"a 96 (1).—No law of ‘a State shall impose, or authorise the imposition of, a tax on the sale 
or purchase of goods where such sale or purchase takes place—- 


(a) outside the State ; or 


(b) * * * * * 
Explanation.—Eor the of sub-clause (a), a sale or purchase shall be deemed to have taken 
place in the State in which the goods have actually been de'ivered as a d rect result of such sale or 


E for the purpose of consumption in that State, notwithstanding the fact that under the general 
aw relating to sale of goods the property in the goods has by reason of such sale or purchase passed 
in another State. 


There is no doubt that the purchase by the Tatas was “for the purpose of con- 
sumption” in Ernakulam, but that is not sufficient to attract the constitutional 
exemption which would be satisfied only when goods have “actually been delivered”’ 
outside this State. The submission’of learned counsel for the petitioner in support 
of the argument that the requirements of the Explanation were complied with, was 
as follows: As the sale was F.O.R. Pollachi and as it was part of the duty 
of the seller to obtain the railway receipt and book the goods to Ernakulam out- 
side the State of Madras “‘the delivery” must be treated as having taken place out- 
side the State bringing the transaction within the Explanation. It was contended that 
“F.O.R. Pollachi” was mentioned in the contract merely in order to ascertain the 
a and that though for the purpose of the Sale of Goods Act, the property might 

ve passed to the buyer either when the containers of the buyer were filled up in 
the godowns of the seller or at any rate when the goods were put on rail at Pollachi, 
this was irrelevent for the purpose of considering whether the petitioner was entitled 
to the exemption under the Article above set out, since the Explanation in express 
terms renders the passing of property irrelevant for the purpose. It was also con- 
tended that delivery “as a direct result of the sale”? was distinct from delivery in 
pursuance of a sale because “‘a result”? can be reached only after the terms of the 
contract are fulfilled. On this basis it was urged that as it was admitted by the 
department that eventually the geods did reach Ernakulam at the end of their 
journey from Pollachi, the goods were delivered at Ernakulam as a direct result 
of the sale sufficient to bring the transaction within the exemption embodied in the 
Explanation. - : 


We are clearly of the opinion that the argument of learned counsel for the 
petitioner is without substance. It is true that under the Explanation to Article 
286 (1) (a) the passing of property is immaterial for the purpose of judging whether 
a sale has taken place within the State or not. But the crucial fact which has to 
be established before the exemption could be claimed is that there should be an 
“actual delivery” of the goods outside the State. If under the contract there is a 
delivery of these goods at Pollachi, there could not possibly be a delivery of the same 
. goods again in Ernakulam. It is therefore necessary to consider whether by reason 
of the contract between the parties there was or was not a delivery of these goods 
at Pollachi junction when the petitioner loaded the goods in the train and got the 
railway receipt in the name of the buyer. We have already set out the terms of 
the contract under which the delivery was to be at Pollachi junction. In the face 
of this express stipulation in the contract which was fulfilled it is, in our opinion, 
impossible to contend that there was no delivery within the State. If delivery 
had taken place withix the State, there could not obviously be a delivery of the very 
same goods outside the State merely because they were subsequently transported 
to and reached Ernakulam. In this connection we might seis to the terms of 
section 39 (1).of the Sale of Goods Act which rfins in these terms : 


eo A re eas in pursuance of a contract of sale, the seller is authorised or required to send 
the g n the buyer, de 2 of the po to a aa whether named by the buyer or not, for the 
purpose of transmission to the buyer, or delivery of the goods to a wharfinger for safe custody, is prima 
fags deemed o be aller cf tie cooda to Ihe bayar? 


4I 
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In terms of this provision Which merely re-states the common law rule, the seller 
“was on the terms of the contract we have in this case required to send the goods bya 
carrier named by the buyer. 


As explained in Benjamin on “ Sale of Goods” (8th edition) at page 211 and at 
page 737 : 

** It is well settled that the delivery of the goods to a common carrier, a fortiori to one specially 
-designated by the buyer, for conveyance to him or to a place designated by him, constitues an actual 
receipt by the buyer. In such cases the carr er is, in contemp ation of law, the bailee of the person to 
whom not of the person by whom, the goods are sent, the seller employing the carrier, being cons dered 
as an agent of the buyer for the purpose.” 

The carrier was thus constituted an agent of the buyer for accepting delivery of the 
goods on his behalf with the result that the goods have “actually been delivered to 
the buyer within the Madras State.” 


It will be noticed that this section which occurs in Chapter IV of the Sale of 
“Goods Act has ran a do with the passing of property dealt with in Chapter II 
of the Act which is the matter which is rendered irrelevant by the Explanation to 
Article 286 (1) (a) of the Constitution. 


In the circumstances, on the terms of this contract we are clearly of the opinion 
that the delivery of those goods at Pollachi junction was a delivery to the pur- 
chaser and if the goods were transported from Pollachi to Ernakulam, it was really 
by or on behalf of a buyer, who had taken delivery of the goods, that the journey 
was performed. If the delivery has taken place within the State of Madras, the 
tax lability has accrued and this is not altered or affected by reason of the subse- 
scr ae of the goods at the instance of the buyer from the State of Madras 
to outside the State. 

Counsel for the petitioner also relied on the circumstance that the weight of 
the oil as well as the fatty acid content were checked at Ernakulam and it was only 
thereafter that the balance of the price was paid to the assessee. In our judgment 
these do not bear upon the point now under consideration. We are unable to 
gather from the contract any stipulation that the goods continue to be the property 
of the seller until they are tested and weighed which is what this argument virtually 
amounts to and therefore these circumstances do not militate against the buyer 
having taken delivery of the goods at Pollachi when they were handed over to 
the buyer’s agent, viz., the carrier. 

Learned counsel for the petitioner relied in this connection on certain obser- 
vations in the judgment in State of Bombay v. Umted Motors, Lid.1, a passage at page 
ie where se to the Explanation the learned Chief Justice of the Supreme 

ourt stated :— 


eat ooe by means of a legal fiction that the State in which the goods sold or purchased are 
actually del.vered for consumption therein is the State in which the sale or purchase is to be considered 
to have taken place, notwithstanding the property im such goods passed in another State . . . 


The test of sufficient territorial nexus was thus replaced by a simpler and more easily workable test. 
Are the goods actually delivered in the ee State, as a direct result of a sale or purchase for the 
su 


purpose of consumption therein? Then, sale or purchase shall be deemed to have taken place 
an that State and outside all other States ; : 


“The words ‘in which have actually been delivered’ ensure that goods have come into 
the State and the expression for the purpose of ‘ consumption in the State’ shows that though the tax 
is formally laid on sales, its incidence is aimed at the consumers in the State ” (at p. 752), 
and passages of a like type occurring elsewhere in the judgment. From these the 
argument urged was that it was sufficient if as “a result of the sale ” the goods 
“reached” some place outside the State. That is rot however how we consider the 
judgment has to be understood. If under the terms of thé contract between the 
parties, and as one of the stipulations therein, a delivery has taken place within the 
State, the Constitution does not envisage a fictitious or notional second delivery of 
the same goods outside the State affording a like exemption by reason merely of the 
goods being transported outside the State by the purchaser even though it be by a 
transaction which forms part of the very delivery to him. In our opiniun the actual 
a ar aa ee As ee 
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delivery referred to in the Explanation is a delivery by the seller to the buyer and not 
the delivery involved in a buyer’s agent to whom goods have been delivered in 
this State transporting them across the border and handing them over to his princi- 
pal. We are therefore clearly of the opinion that the petitioner is not entitled to 
exemption under the Explanation to Article 286 (1) (a) of the Cons:itution. 


The next question that falls for consideration is whether the petitioner is en- 

. titled to a refund of half the tax paid on these sales ynder section 7:of the General 
Sales Tax Act. From the section which we have extracted above, it will be seen 

that two conditions are necessary before the exemption cam be invuked. One is 

that the terms of the contract should provide for delivery outside the’State and 

secondly that in pursuance of such a contract the goods must have. been (actually) 

delivered outside. It will thus be noticed that the requirements of section 7 of the 

General Sales Tax Act are even stricter and the exemption narrower than ‘that 

embodied in the Explanation to Article 286 (1) (a). Therefore in a case to which 

the latter provision is not attracted, the provisions of section 7 cannot possibly 
apply. In the present case, the contract stipulates for delivery inside the State 

and so the terms of section 7 of the General Sales Tax Act are not brought into play. 


a The result is that the petition fails and is dismissed with costs. Counsel’s fee 
» 100. 


RM. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—MR. Justice RAJAGOPALA AYYANGAR. 
Family Manager Ponnuswami Goundar .. Petitioner* 
Ue ` iki 
Sinnana Goundar and others .. Respondents. 

Court-fees Act (VII of 1870), section ‘7. (iv) (d)—Suits Valuation Act, section g—Notification, dated 1st 
November, 1943, under—Scope and effect of. : 

There are two conditions to be satisfied before a plaint could be held to fall within the Notification; 
dated 1st November, 1949, under section 9 of the Suits Valuation Act relating to relief of injunction 
with reference to immovable property. The first is that the suit should be one for an injunction in 
‘relation to immovable property restraining the defendant from disturbing the plaintiff’s possession 
or enjoyment. Secondly, it must be possible to gather from the plaint an allegation that the ground 
on which the defendant is seeking to disturb the plaintiff's possession is on foot of a’denia] of the 


‘plaintiff's title. Unless both these conditions are satisfied the notification will not be attracted and 
the plaintiff can value the suit under section 7 (iv) (d) ef the Court-fees Act. 


- The allegation in the written statement cannet possibly bear upon the question of the Court-fee 
‘payable by the plaintiff which must be determined wholly on the allegations in the plaint and the relief 
sought on such allegations. 
Petition under section 115 of Act V of 1908 praying the High Court to 
revise the Order of the Court of the District Munsif, Udumalpet, dated 24th 
March, 1954 and made in O.S. No. 509 of 1952. 


S. Gopalarainam for the Petitioner. 

P. S. Ramachandran for Respondents. 

The Qourt made the following 

OrvER.—This revision petition by the plaintiff in O.S. No. 509 of 1952 on the 
file of the District Mursif’s Court, Udumalpet, is against the Order of the District 
Munsif as regards the Court-fee payable on the plaint and raises for consideration 
the proper construction of the notification of 1st November, 1943, issued by the 


‘High Qourt under section g of the Suits Valuation Act as regards suits for injunc- 
tion in relation to immovable property. 


The notification is in these terms: 
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.“ In suits for injunction where the relief is sought with reference to any immovable property on 
ithe ground that the defendant denies title of the plaintiff to the property and disturbs or threatens 
plaintiff’s possession thereto, the value of the subject-matter of the suit shall not be less than half the 
value of the immovable property calculated in the manner provided for by paragraph (o) of section 7 
of the Court-Fees Act of 1870.. iat 


‘A= RRR NT ta et AAAA a a A SO? 

The question for Consideration in the revision is whether the plaintiff has to value 
the ‘suit in accordance with this notification. The allegations in the plaiht are 
that certain immovable properties were purchased by the father of the plaintiff 
from the defendants on 13th August, 1947, under a registered ‘sale deed ahd that 
ever since the date of the purchase the plaintiff’s family had been in enjoyment 
thereof. The plaint goes on to say that the plaintiff’s father having died a few 
weeks before the date of the suit, the defendants, taking advantage cf the plaint ff’s 
youth were threatening to tresspass upon the suit properties and disturb his enjoy- 
ment. He therefore prayed that a permanent injunction might issue preventing 
the defendants from interfering with his peaceful enjoyment of the svit properties. 
He valued the relief under section 7 (iv) (d) of the Court-fees Act at Rs. 10 and 
paid a court-fee of Re. 1-2-0 on the basis of this valuation. 


In their written statement the defendants denied the plaintiff’s title to the 
properties and also raised for the consideration of the Court whether the suit was 
properly valued. On this latter contention an additional issue No. 6 was framed 
and the learned District Munsif held that the suit had to be valued in accordance 
with the notification, and had directed the appoiniment of a Commissioner to ascer- 
tain the, market value of the property. It ıs against this finding of the learned 
District Munsif that this revision has been filed by the plaintiff., 


The reasoning by which the learned District Munsif reached his decision against 
the plaintiff was that as the suit was aamittedly one for a permanent injunction 
it fell within section 7 (iv) (d) of the Court-fees Act under which Court-fee is paya- 
ble according to the amount at which the relief sought is valued in the plaint. The 
relief sought was with reference to immovable property and therefore this condi- 
tion of the notificatiun was also satisfied. The only question that remained related 
to the other condition required before the notification could apply, namely : 


; _“ that the relief of injunction should be sought on the ground that the defendant denied the 
title of the plaintiff to the property and disturbed or threatened to disturb plaintiff’s possession ”. 
‘The plaintiff had averred that the defendants were threatening to disturb his posses- 
sion and enjoyment. The question therefore narrowed down to this, viz., whether 
that portion of the notification which refers to the relief being sought on the ground 
that the defendant denied the title of the plaintiff to the property was satisfied or 
not. In dealing with this the learned District Munsif referred to the written state- 
ment filed by the defendants in which they attacked the reality of the sale to the 
plaintiffs father alleging that this was benami for themselves. From this he drew 
the inference that the substance of the suit was one in which the plaintiff was seeking 
the relief of injunction on the ground that the defendants a:tacked_his title. He was 
concious that there was no allegation in the plaint regarding the denial of his title 
and so stated : i 

‘Tt is true that the plaint does not contain any allegation that the defendants are'denying the 
title of the plaintiff. But according to the notification for valuinz the subject-matter of the suit, 
an all gation of a mere threat to disturb plaintiff’s possession is sufficient to call upon the plaintiff 
tu value the subject-matter at half the market value of the property involved. ‘The effect of the 
notification is that the plaintf{ff cannot value the suit at leas thdn half the value calculated in the 
manner mentioned therein in a suit for an injunction upon ‘an allegation that the defendant is 
threatening to disturb the plaintiff’s possession of the property.” i 


In support of this construction which he placed on the notification the ‘learned 
District Munsif referred to two decisions cf this Court in In re Ghosh Besent, and 
Sri Sri Satyabhigna Tneerthaswamy of Ltiaradi Mutt by Alur Markapuram Srinwasacharyulu 
v. Mundra Narasayya?*. 
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Having considered the matter carefully I find I cannot agree with the view 
expressed by the learned District Munsif. The notification in question is a fiscal 
enactment and unless its words are completely satisfied the litigant cannot be charged 
with the fee payble under it. Under section 7 (iv) (d) of the Court-Fees Act and. 
before the notification the plaintiff was free to put his own valuation which was not 
open to revision by the Courts. In variation of this right we have the notification 
of rst October, 1943, the terms of which I have extracted above. There are two 
conditions specified in it before it could be attracted; the first being that it must 
be a suit for an injunction in relation to immovable property necessitated by the 
defendants disturbing or threatening to disturb the plaint ff’s possession of the pro- 
perty. There is also a second condition laid down, namely, that, the plaint must 
allege that the defendant was tbus threatening to disturb nis possession on the 
ground that the plaintiff had no title to the property. The construction put upon 
the notification by the learned District Munsif, if accepted; would virtuelly lead 
to the elimination of the second condition which I have set out above and I do not 
consider that this result could: be achieved on any reasonable principle of construc- 
tion. One thing is clear that the allegations in the written statement or the issues 
raised thereby cannot possibly bear upon. the question of the Court-fee payable 
by the plaintiff. This must be determined wholly by the allegations cortained 
in the plaint and the relief sought on the basis of such allegations. If the written 
statement of the defendants were eliminated what we have in the present case is 
merely a suit for an injunction in relation to immovable property restraining the 
defendants from disturbing or unlawfully interfering with the plaintiff’s possession 
of the property belonging to the plaintiff on the allegation that this was done taking 
pep of the plaintiff’s youth and inexperience. On these allegations in the 
plaint, ihe present suit would not fall within the scope of the notification but under 
section 7 (iv) (d) under which the plaintiff can value the suit without reference to the 
market value. In this connection it would be useful to refer to the language of the 
proviso which was intriduced by the Madras amendment to section 7 (iv) (e) of the 
Court-Fees Act, in these terms: 


“ In suits coming under sub-clause (e) in cases where the relief sought is with reference to any 
immovable property such valuation shall not be less than half the value of the immovable property 
calculated in the manner provided for by paragraph V of the section.” 


It will be noticed that the proviso is satisfied by the relief of declaration being with 
reference to any immovable property. The ground upon which the relief is sought 
is not made an additional condition or part of the qualification for attracting 
the operation of the proviso. 


I will now make a brief reference to the decisions relied on by the lower Court 
which in my opinion do not support the interpretation sought to be put upon them. 
In re Ghosh Beer}, was concerned merely with the question whether the notification 
was prospective or. could apply to appeals filed after that date notwithstanding 
that it was not in force when the suit-was originally instituted. It was assumed that 
if the notification were in frce the suit would fall within its terms but there is no 
discussion as regards the conditions which have to be satisfied before the notifica- 
tion could be attracted to any particular plaint. Sri Sri Satyabhigna Theerthaswamy v. 
Narasayya*, is a decision by Govindarajachari, J., and the only question considered 
was whether the trees standing on the land were or were not immovable property 
within the meaning of the notification. Here also it was assumed that if the answer 
to this question was in the affirmative the suit was covered by the notification. Be- 
sides these two decisions referred to in the order of the learned District Munsif 
my attention has been drawn to an unreported decision by Horwill,J.. in C.R.P. No. 
118 of 1946. The learned Judge recognised the necessity for the two conditions 
namely the injunction relating to immovable property and the plaint raising a 
question of title, to be satisfied before the notification could be brought into play. 
‘The learned Judge, however,-on-the-facts-and from the. plaint as.a whole drew the 
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inference that the plaint had mdde an allegation of that sort: This decision there- 
fore does not really decide the point now atising as the learned Judge held that 
both the conditions were satisfied. I might also refer to a decision of Wenkatae 
rama Ayyar, J.,in ‘Pappukannu Anni v. Thoppayya Mudaliar!, where the learned Judge 
had to deal with the question whether a suit fory an injunction in relation to an 
easement could fall within the scope of the notification. ‘The learned Judge held 
that such suits ‘fell within section 7 (iv) (d) and. therefore were not governed by it. 
But dealing with this notification he said : 


“I am unable to see how. this notification applies to the present case. That in terms applies, 
only when the relief is asked for on pe round that the title of the plaintiff is disputed and possession 


2 a 


is in consequence sought to be disturb 


In my judgment there are two conditions to be satisfied before a.plaint could fall 
within the notification. The first is that it must be a suit for an injunction in rela- 
tion to an immovable property ee the defendant from disturbing the 
plaintiff’s possession or enjoyment. Secondly it must be possible to gather from 
the plaint an allegation that the ground on which the defendant is seeking to dis- 
turb the plaintiff’s possession is on foot of a denial of the plaintiff’s title. Unless 
both these conditions are satisfied, the notification will not be attracted and the 
plaintiff can value the suit under section 7 (iv) (d) of the Court-Fees Act. On this 
basis the Court-fee originally paid by the plaintiff is sufficient. The result is that 
this revision is allowed and the finding of the learned ‘District Munsif on the addi- 
tional issue No. 6 is set aside. There will be no order as to costs in this revision. 

RM. ` ; ; Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—Mnr. Justice Mack. 
Rama Varma Elaya Raja and another _. Petitioners* 


v. , 
Chirikkal Kovilakath Kerala Varma Raja and others .. Respondents. 


Malabar Law—Suit against a karnavan to call him to qccount for specific misappropriation—If could 
lie without a prayer for his removal as karnavan. , 

Practice—Revision against preliminary finding-—Scope—Madras Marumakkattayam Act (XXU of 1933)— 
Effect. , i i 

Under Malabar Law a suit to`call a karnavan to account even for a specific misappropriation 
does not lie without a prayer for his removal as karnavan. In legal theory there is not much difference 
between the position of a kartha of a joint Hindu family under Mitakshara or Dayabagha Law and 
a karnavan under the Marumakkathayam Law or an ejaman under Aliyasanthana Law. So long 
as his position as such continues junior members cannot, call upon him to account. 


The Madras Marumakkattayam Act (XXII of 1933) has-not altered this position which was 
the customary law of Malabar prior to'the Act. 


The High Court has power to interfere in revision and to set aside a preliminary finding on the 
maintainability of a suit even though it may have the effect of dismissing the suit tn toto. 


Petition under section 115 of Act V of 1908 as the High Court to revise 
the decree of the Court of the Subordinate Judge of Tellicherry, dated 18th Decem- 
ber, 1951, and passed in O.S. No. go of 1950. 


M. Chinnappan Nair for Petitioner. 


K. Kutti Krishna Menon, A. Achuthan Nambiar, M. Karunakara Nambiar, O.T.G. 
Nambiar and G. Maheswaran for Respondents. ` 


The Court delivered the following , 

Jupementr.—tThe petitioners are defendants 3 and 5 in a suit O.S. No. go of 
1950 filed by a junior member of the Chirikkal Kovilakam, an impartible Maru- 
makkatayam tarwad included in the schedule to section 42 (1) of the Madras Maru-. 
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makkatayam Act, XXII of 1933. No less than 68 members of the tarwad were 
impleaded as defendants. The nature of the plaint, which is prolix and sought 
to, be made as complicated as possible, is best reflected in the reliefs sought, a direc- 
tion to the first defendant as karnavan and manager of the Kovilakam, and the 
and defandant as de facto manager and head kariasthan and agent of the first de- 
fendant, to render a true, correct and proper account of various items 7 in number, 
detailed in the plaint, and for recovery from defendants 1 and 2 of the amounts. 
so found due, which on a correct taking of the accounts defendants 1 and 2 are seen 
to have misappropriated. The other specific relief was an order for costs against. 
defendants 1 and 2. I have reproduced the language in the relief portion of the 
plaint as nearly as possible. 


The first defendant was the karnavan and Valiya Raja as heis called, the tarwad’ 
being a large one, possessed of very considerable property. At the time of the 
suit he was an old man aged about eighty. The plaint alleges misappropriation: 
of seven different kinds: (1) that the first defendant misappropriated the surplus 
income in collusion with the second defendant who was managing the affairs of 
the Kovilakam since 1935 ; (2) that first defendant had amassed a large fortune 
in the name of his wife and his children by acquisitions in their names out of Kovi- 
lakam income ; (3) that the second defendant has stmilarly amassed large wealth by 
misappropriating Kovilakam moneys; (4) that money obtained by granting demises. 
and renewal fee collections which should have gone into the Kovilakam accounts. 
have been misappropriated and suppressed; (5) contributions raised for a building 
in connection with a High School to the extent of Rs. 20,000 were not brought 
into account and fraudulently suppressed ; (6) that valuable movables such as 

ld swords, gold cups and jewellery belonging to the Kovilakam, which are really 
famil y heirlooms have been wrongfully sold by the karnavan and their value mis- 
appropriated in collusion with the second defendant and (7) that the second de- 
fendant was fraudulently diverting an amount of 1000 seers of paddy each year 
from the Kovilakam assets for the personal needs of his wife. Accounts were sought 
to be taken as regards all these alleged misappropriations for no specified period 
in the plaint, but it would appear from about the year 1933. 


The plaint allegations had the active support of the 7th, 16th, 19th and 20th 
defendants. Defendants 3, 5, 6, 8, 9, 14, 21, 39, 44, 50, 57 and 59 supported the 
1st defendant contending that he was an ideal karnavan who managed the tar- 
wad affairs satisfactorily, their written statements stoutly denying that there was 
any fraud or misappropriation. The other defendants were ex part and no 
inference can be drawn from this that they are in any way supporting the plaintiff. 
Defendants 1 and 2 contended inter alia that the suit as framed was not maintainable 
in law and the learned Additional Subordinate Judge went elaborately into this 
issue and found that it was maintainable. This revision petition seeks to challenge- 
this finding. 

A previous Civil Revision Petition No. 51 of 1952 was filed by the first and’ 
second defendants, but dismissed in limine by Ramaswami, J. The 1st defendant died 
subsequently and has been succeeded by the grd defendant as karnavan and Valiya 
Raja. Defendants 3 and 5 succeeded in getting the present C.R.P. No. 556 of 1952: 
admitted by Raghava Rao, J., and furthermore, obtained an order confirming the 
stay in the suit in C.M.P. Nos. 3161 of 1952 and 3459 of 1952 from Ramaswami, J., 
himself before whom these matters came up in the Admission Court. In a consi- 
dered order Ramaswami, J., expressed the specific opimon that his dismissal of the- 
previous petition C.R.P. No. 51 of 1952 would not preclude defendants 3 and 5 
coming forward with their contentions or him from dealing with them himself im 
the ission Court. 

I may dispose of here a preliminary objection strongly urged by Mr. Kutti- 
krishna Menon for the plainafisespondent that the dismissal of C.R.P. No. 51 of 
1952 to revise this finding by defendants 1 and 2 who were alone affected by it, con- 
cludes the matter as against the other defendants also against whom no relief is 
sought in the suit. Mr. Chinnappan Nair for the grd defendant has strongly urged 
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that he is very directly affected by the finding of maintainability as if the trial 
of the suit is to be proceeded with, a great burden will be placed upon him as karna- 
van and Valiya Raja of producing several cart-loads of accounts covering a period 
of more than twenty years, and that he would be put to unnecessary harassment 
and vexation in defending a suit which is really not maintainable in law. 
I am quite unable to see how the dismissal of C.R.P. No. 51 of 1952 by Ramaswami, J., 
in limine filed by defendants 1 and 2 can operate in the circumstances as, 
res judicata, or per se bar the hearing on its merits of the present revision petition 
admitted by another learned Judge of this Court. Mr. Chinnappan Nair has 
relied strongly on the observations of Ramaswami, J., in granting stay as being 
due toa consciousness that his dismissal in limine of GQR.P. No. 5i of 
1952 was not justified. All that I am prepared to say is that the orders passed by 
the late Raghava Rao, J., and by Ramaswami, J., on this revision petition and the 
connected petitions for stay remove all legal impediments which may have existed 
which would otherwise normally bar defendants in turn seeking to get a revision 
petition dismissed in limine by one Judge admitted by others. 


Mr. Kuttikrishna Menon has next challenged the maintainability of this 
revision petition. He has relied on Vythilinga Pandara Sannidia v. Sankaralinga Tham- 
biran?, in which Beasley, C.J. and King, J., observed that because a High Court 
has power to interfere in revision it ought not to do so unless the particular point 
can be shortly and conveniently disposed of through this avenue. here can be 
no doubt as regards the power of the High Court to interfere in revision and to set 
aside a preliminary finding such as this though it a? have the effect of dismissing 
the suit in io and indeed in view of the length and the elaborate nature of the lear- 
ned Judge’s finding and my own diffidence in the domain of Marumakkatayam 
dnd Aliyasanthana law on which I do not claim to have had much experience, 
my first impluse was to dismiss the petition. I have, however, allowed Mr. Chinnap- 
pan Nair’s urgent plea that he be given an opportunity to take me into the legal 
merits. I did so on the distinct understanding that I would on no account inter- 
fere in revision unless I was quite satisfied that the finding of the learned Subordi- 
nate Judge was wrong in law, and that if I had any doubt about this, I would feel 
anyself constrained to dismiss the petition. The result is that I have had placed 
before me able and interesting arguments on the legal position by Mr. Chinnappan 
Nair for the petitioners, Mr. Kuttikrishna Menon for the plaintiff-respondent 
and also by Mr. O.T.G. Nambiar who has appeared for the 2nd defendant and 
claimed his right to be heard, though his own revision petition was dismissed in 
limine a8 a respondent served on this petition. 

The main contention against the maintainability of such a suit against the kar- 
mavan boils down simply to this, that under Malabar law a suit of this kind to call 
a karnavan to account even for a specific misappropriation does not lie without 
a prayer for his removal as karnavan. In legal theory there is not much difference 
between the position of a kartha of a jomt Hindu family under Mitakshara or Daya- 
baga law and a karnavan under the Marumakkatayam law or an ejaman under 
Aliyasanthana law. It is well settled in Hindu law, despite the argument of Mr. 
Kuttikrishna Menon who is unable to cite a single decision to the contrary, that as 
regards the kartha of a joint Hindu family under Mitakshara law, a suit for an 
account even for any specific misappropriation will not lie except in a suit for parti- 
tion, and so long as the manager of the family continues in this position as such, 
junior coparceners cannot call ie him to account. This is so for obvious and 
practical reasons, because if the family is to continue joint, there is no one really 
capable in law of representing it and bringing the Manager to account. This 
position is made clear in Mayne’s Hindu Law, 11th Edition, at page 367, where 
authority is cited for the position of a kartha or manager being sui generis: the 
relation between him and the other members of the family being not that of 
principal and agent, or of partners, but more like that of a trustee and cestui que 
trust. Several decisions which I need not refer to specifically are cited there to 
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support the position that if a kartha spends more for family purposes than other 
members approve of, the only remedy of the latter is to have a partition. In the 
case of tarwads under Marumakkatayam Law, as regards which until Act XXII 
of 1933 was passed there was no right of partition, the corresponding remedy for a 
junior member was to file a suit for removal of the karnavan and in such a suit he 
could be called to account. In Sundara Ayyar’s “ Malabar and Aliyasanthana 
Law”, at page 53, the position of the karnavan as it stood in 1922 was described 
as follows :— 

“ If the karnavan squanders the family income, there is no means of recovering it for the family - 

There is no precedent for compelling the manager to make good out of his private properties the loss 
sustained by the family by his improvidence or even by his fraudulent dealing, The only remedy 
that the family has is to remove him. We must take the observations in Kenath Puthan Vittil Tavazhi 
v. Narayanan? in this sense.” 
There can I think be no doubt that this was the customary law of Malabar prior 
to Act XXII of 1933 despite Mr. Kuttikrishna Menon’s arguments to the contrary 
that junior members of the tarwad did have the right of suing the karnavan inde- 
pendently for alleged specific misappropriation. 

Mr. Kuttikrishna Menon has relied somewhat strongly on the observations 
of Jackson, J., in Manavedan v. Sredevi?, a Bench decision of the year 1926, on which 
Mr. Chinnappan Nair also relies for the petitioners. It must be stated at the out- 
set-that in that suit some junior members of a tarwad sued for the removal of the 
karnavati on allegations of fraud, misppropriation of family funds in general and 
devoting the funds to her particular branch. In the course of the suit the first 
defendant ceased to be karnavati, because under the family law of succession she 
moved to a higher sphere. There was therefore no longer any question of removing 
her and the suit was dismissed. Mr. Kuttikrishna Menon has sought to harness 
in support of this plaint certain observations of Jackson, J., which however must be 
taken in the context of that suit, which was one for the removal of the karnavati. 
For instance when Jackson, J., said at page 439; 

“If it be proved against him that he has abused this discretion and fraudulently misappropriated 
the family estate, he must account for that transaction. If it be proved generally that he is a bad 
manager, he will be liable to remova.” 

All that was intended to apply to a suit for removal, I am unable to see anything 
in this Bench decision which supports the maintainability of the present claim. 


The reason why the present claim has not included a prayer for the removal 
of the karnavan seems to be due to an obvious fiscal hurdle, the heavy Court-fee 
payable on one-third the value of the entire tarwad property, which in the case of 
the present tarwad is admitted to be very considerable (vide Appendix C to Krishna- 
machari’s Court-fees Act of 1951 under Government notification, dated 20th Feb : 
1903). In the Appendix on “ Marumakkattayam and Aliyasanthana Law ” to 
““Mayne’s Hindu Law and Usage”, for which we are indebted to my learned brother 
Govinda Menon, J., I can find no support whatever for the contention of Mr. Kutti- 
krishna Menan that even for alleged Fandulent misappropriations a junior member 
of the tarwad can maintain a suit without a prayer for the removal of the’ karnavan. 
There is a wealth of authority to support the position that it is only under very spe- 
cial circumstances that a junior member of a tarwad can maintain a suit on behalf 
of the tarwad, and where the Karnavan has made an improper alienation of tarwad 
property, a Court will interfere at the instance of a Junior member but cannot 
challenge an alienation made by a deceased karnavan without proving thatthe 
next succeeding karnavan was consulted and declined to sue. In Vasudevan v. 
Sankaran®, it was held that a decree against a karnavan in a suit in which he js 
joined as a defendant in his representative capacity, which he honestly defends, 
is binding on the other members of the family, though not actually made parties. 
I have not been referred to a single decision prior to Act XXII of 1933 in which a 
karnavan has been sued for‘an account even on specific allegations of misappropria- 
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tion except in a suit for his removal. This undoubtedly in my opinion was the 
customary law in Malabar prior to Act XXII of 1933. 


_ “The next point for determination is whether this customary law has in any way 
been changed by this Act which introduced drastic changes in the old law. It is 
true that under section 32 of this Act the karnavan shall keep true and correct account 
of the income and expenditure of the tarwad and the accounts of each year shall be 
available for inspection at the tarwad house by the major anandravans once in a 
year during a specified period, and that they may take copies or extracts from such 
accounts. Under section 50 nothing contained in the Act shall be deemed to affect 
any rule of Marumakkatayam Law, custom or usage, except to the extent expressly 
‘laid down in the Act. The position was considered in Thachunnt v. Unniappan 
where the learned Bench held that under the customary law of Malabar a junior 
member of the tarwad was not entitled to sue the karnavan for accounts, that sec- 
tion 32 of the Act does not contemplate such a suit but only the maintenance of 
correct accounts and their production for inspection. There is absolutely no warrant 
in Act XXII of 1933 for such a suit for an account against the karnavan on misappro- 
priations of various descriptions over a period of more than 20 years, and the main- 
jtainability of this suit must be determined on customary Marumakkatayam Law 
„which has in this respect not been altered by proved custom or judicial decisions. 
Rather curiously the learned Subordinate Judge has come to the conclusion that 
the present suit was maintainable on the strength of observations in Manavedan v. 
Sredevi? forgetful of the fact that the suit in that case was one for the removal of 
the karnavati. Itis true that Jackson, J., in that decision cited Vasudevan v. Sankaran? 
as authority for the position that members other than the karnavan have the right 
to prevent the karnavan from wasting or improperly alienating the family property. 
But in the very next paragraph he made the following observation : 
: “ In: these circumstances it would seem ES that the karnavan should make good from his 
personal estate any of his defalcations from the family property ; but there happens to be no case 
_ directly in point.” 
Whether this observation had reference to a suit for the removal of a karnavan 
in which such personal liability was sought to be fastened or not is not easy to say. 
Even assuming that Jackson, J., expressed the opinion that it would seem proper 
‘that a karnavan should make good from his personal estate defalcations from family 
property in a suit for an account without a prayer for the karnavan’s removal, 
I do not think that this opinion can form the basis of customary law in the absence 
of a judicial decision specifically determining this point. 
- I have found it extremely difficult to follow the reasoning of the learned Addi- 
tional Subordinate Judge in paragraphs 25 and 26 of his finding, which is tantamount 
to holding that although the suit is filed as one for account under section 7 (4) 
(f) it was a suit alleging specific acts of misappropriation and was therefore mam- 
tainable. After giving my best consideration to the state of Malabar law on the 
liability of karnavans to account, I have not the least hesitation in finding that a suit 
such as that framed in the present case calling on the karnavan to account for alleged 
‘acts of misappropriation of various descriptions covering a period of over twenty 
years without a prayer for his removal is not maintainable in law. As I observed 
supra, if I had any doubt myself ahout the incorrectness of the Subordinate 
udge’s finding, I would have had no hesitation in dismissing this petition. Having 
wever come to this conclusion it appears to me to be my duty to reverse the 
Subordinate Judge’s finding of maintainability and to direct the dismissal of the suit 
‘with costs. It is a well-established principle that in deciding a point of maintainability 
‘the plaint allegations only have to be considered and that no extraneous material 
should in determining jurisdiction or maintainability be invoked. 


. ' The learned Subordinate Judge in setting out the pleadings referred to a cona 
tention in the written statement of defendants 1 and 2 that the whole of this suit was 
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engineered by a dimissed kariasthan, one Parameswaran Embrandiri who was in’ 
his employ for many years. I feel it my duty to mention that this individual 
was present in Court during the hearing of this revision petition which went well 
into its second day. Plaintiff is a young man and a very junior member of this tar- 
wad. His plaint does not indicate the sources from which he obtained a great. 
deal of detailed knowledge as regards the alleged misappropriations relied on. Nor, 
is it averred that he availed himself of the right conferred upon him by section 32 
of the Act to inspect the accounts maintained by the karnavan during the specified 
period for each year under this section. There appears to me considerable substance 
in the contention of Mr. Chinnappan Nair that this suit is a harassing and vexatious 
one with a fishing and roving enquiry into 20 years’ accounts as its objective, and 
that although no specific relief is sought in the plaint against the grd defendant 
who is now the karnavan, he will be put to a very great deal of trouble and annoyance 
and vexation during the trial of the suit if it is to be permitted. I consider that in 
the circumstances he is perfectly entitled to contend in revision that the suit 
also on this ground is not maintainable as lacking in bona fides apart from its maintain~ 
ability under customary Malabar law. In the result the petition is allowed with 
costs against the plaintiff-respondent. Advocate’s fee fixed at Rs. 150. | 


R.M. e - Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
` Present.—Mr. P. V, RayJAMANNAR, Chief Justice AND Mr. JUSTICE SoMASUNDARAM. 


Sengoda Goundan Appellani* 
U. 7 
Muthuvelappa Goundan minor by next friend Palani Goundan Ea 
and others, a Respondents. 


Hindu Law—Joint family—Alienation of unproductive property—When valid and binding on ‘minor 
members as being for benefit of the family. ; : r 
The sale of unproductive family property at an advantageous price for the purpose of buying 
other land could be supported on the ground of benefit of the family, But where though the sales 
were for an adeguate pe and but for a town planning scheme the properties (dry lands) would 
have had no appreciable market value and were not fetching any income to the family, in the a 
of proof of utilisation of the sale proceéds in the purchase of other property for the famil y thealignations 
cannot be held to be for the benefit of the family. The only equity to which the aliences are entitk 
18 to have the properties alienated allotted to the shares of the members of the family who were parties 
to the alienations. a i 
Appeal under clause 15 of the Letters Patent preferred to the High Court 
against the Judgment and Decree of the Hon’ble Mr. Justice Subba Rao; dated 
17th January, 1951 and passed in Appeal No. 534 of 1947, referred to the High 
Court against the decree of the Court of the Subordinate Judge -of Coimbatore, 
dated 11th December, 1946 and passed in O.S. No. 149 of 1945. = 


K. S. Desikan, T. Raghavan and M. R. Narayanaswami for Appellant: 
B. V. Viswanatha Aiyar, T. R. Srinivasa Aiyar and A. Shanmughavel for Respondents. 


The Judgment of the Court was delivered by i 

Rajamannar, C.7.—~This is an appeal under the Letters Patent against the judg- 
ment of Subba Rao, J., in A.S. No. 534 of 1947, which~ arose out of a suit filed 
by the first respondent in the Court of the Subordinate Judge, Coimbatore, for parti- 
tion of joint family properties. The plaintiff is the grandson of the first defendant- 
appellant before us, by a deceased son whose widow is the fourth defendant, “The 
end and grd defendants are two other sons of the 1st defendant. The plaintiff 
claimed a one-fourth share in the suit properties after setting aside certain alienations 
which had been made by the rst defendant and others. The 1st defendant ‘and 
other alienees pleaded inter alia that the properties in suit were the self-acquisitions 
of the rst defendant, but that plea was found against, and it has not been pressed 
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before us. There was a further plea that the alienations were binding on the 
plaintiff, as they were made either for necessity or for the benefit of the family. The 
learned Subordinate Judge upheld all the alienations except in regard to item 6 
and passed a preliminary decree for partition in regard to the remaining family 
properties. The plaintiff filed an appeal to this Gourt which was heard by Subba 
Rao, J., as mentioned above. The learned Judge held that some of the alienations 
were valid and binding on the plaintiff on the ground that they were made, for 
necessity. He differed from the trial Judge and held that the other alienations 
were not binding on the plaintiff, as they could not be supported either on the ground 
of necessity or benefit of the family. The rst defendant has filed this appeal in 
respect of the alienations which had been held to be not binding on the plaintiff. 


The learned Judge dealt with the several alienations in five groups: the first 
of these groups we are not concerned with, because the learned Judge has upheld 
the alienations falling in this group. The second group comprises two sales covered 
by two deeds, dated 2nd November, 1935, in favour of defendants 23 and 24, Exhibit 
P-12 and D-22. The third group comprises two sales under Exhibit D-23 and Exhi-~ 
bit D-24, dated 6th February, 1937 and 22nd May, 1939, in favour of defendants 
25 and 26, and 27th defendants respectively The fourth group comprises 12 sales 
made between 22nd April, 1940 and 21st May, 1941, in favour of defendants 28 to 
42. It is not necessary to give a reference to the sale deeds as they are mentioned 
in the judgment of Subba Rao, J. In the fifth and last group fall 7 sales under 
deeds executed between 26th April, 1943 and roth May, 1943, .in favour of defen- 
dants 43 to 50. It may be mentioned that in the sale deeds falling in the fourth 
group there were recitals that the plaintiff’s share of the consideration had been 
paid to the plaintiff’s mother, 4th defendant, while in the sale deeds falling in the 
grd group there were recitals that the plaintiff’s share of the consideration had been 
left with the respective vendees., 


The learned Judge, Subba Rao, J., held that the alienations falling within 
these four grounds, that is, groups 2 to 5 could nct be supported either on the ground 
of necessity or benefit to the family. Learned counsel ior the appellant, Mr. Nara- 
yanaswami, did not attempt to argue that these alienations could be supported qn the 
ground of necessity. He confined his argument to the contention that they would be 
justified on the ground of benefit to the family. He developed the argument thus : 
The lands covered by these alienations were dry lands which were not yielding 
any income to the family or to use his expression, they were unrproductive proper- 
ties. ‘They, however, became valuable, because of a town planning scheme which 
had been made by the Municipality and therefore, there was the prospect of obtain- 
ing a good price for the lands if and when sold in small plots. So ıt was argued 
that the family stood to gain by these alienations. Learned counsel relied upon the 
judgment of Yahya Ali, J., in In re Thiruvengada Mudaliar', as supporting his conten- 
tion that a sale by the manager of a joint family of family of lands which had not 
been yielding any income, for an advantageous price which could be obtained because 
of special circumstances would per se be for the benefit of the family. We, however, 
do not agree that the decision of Yahya Ali, J., supports this proposition. In that 
case, the father and manager of a Hindu joint family who had two adult sons and 
five minor sons applied to this Court on the Original Side under clause 17 of the 
Letters Patent for being appointed guardian of the family property and for sanction 
of the sale of that property as being beneficial to the interests of the minor sons. The 
learned Judge found that the proposed sale was highly advantageous to the interests 
of the entire family, including the minors and gave his sanction subject to proper 
safeguards being provided for the minor’s share of the purchase money, by being 
invested in Government Securities, which should be deposited with the Registrar 
ofthe High Court, This circumstance, namely, that in giving the sanction the learned 
Judge gave directions as to the disposal of the minor’s share of the sale proceeds is 
not without significance, as that should not be treated separately from the order 
granting sanction. Ifso viewed, the decision is in accordance with other decisions 
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of this Court in which, for instance, it was held that sale of unproductive family 
property at an advantageous price for the purpose of buying other land cculd be 
supported on the ground of benefit of the family. The instances given by Venkata- 
subba Rao, J., in Sellappa Chettiar v. Subbanna Chettiar}, are all instances where these 
two elements are present, namely, sale of unproductive property and investment 
of the proceeds in purchase of other and better productive property. In this case, 
it may be assumed that the sales were for an adequate price and that but for the 
town planning scheme these properties would have had no appreciable market 
value and were not fetching any income to the family. But the latter requirement 
is totally absent. There is no evidence, and it was not even suggested that with 
the proceeds of these sales other inccme-fetching property was! purchased. There 
was an attempt to rely upon a purchase made by the mother, the 4th defendant 
(Exhibit D-15) as having been made with the plainciff’s share of the purchase monty. 
But that attempt failed as the mother herself denied that the property had been 
purchased for the benefit of the minors. In the absence, therefore, of any proof 
of utilisation of the sale proceeds in the purchase of other property for the family, 
we must hold that the alienations were not for the benefit of tre family. In this 
view, it is immaterial whether the plaintif’s share of the consideration was received 
by the mother in any of these transactions or whether the plaintitfi’s share was retained 
by the respective vendees. We agree with Subba Rao, J., that the alienations 
were not for the benefit of the family and therefore were not binc.ing on the plaintiff. 


The learned Judge Subba Rao, J., himself directed that ‘in the final decree 
proceedings the properties alienated to the various defendants should be allowed 
to the shares of oe members of the family who were parties to the alienations. In 
our opinion, this is the only equity to which the alienees are entitled. 


This would not affect the rights, if any, which the 1st defendant may have either 
Boe his vendees or against the 4th defendant, consequent on the setting aside 
of the alienations so far as the plaintiff’s share is concerned.’ The rights inter se 
between the rst defendant and his alienees or between the 1st defendant and the 
4th defendant are outside the scope for the suit for partition. , 

In the result, the appeal fails and is dissmissed with costs; of the plaintiff- 
respondent. 


K.S. —— | Appeal dismissed . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice SOMASUNDARAM. 
Shah Mohammad Khan |, Petttioner* 
D. 
H.N. Woodfall . ©.. Respondent. 


Civil Procedure Code (V of 1908), Order 37—Suit under—Application for lrave to defend—If could be 
sale after the period of ten days from the date of service of summons prescribed by' Article.159 of the Limita- 
Ron Act. i 

Under Order 37, rule 3 of the Code of Civil Procedure the Court shall, upon appuication by the 
defendant, give leave to appear and defend the suit instituted under the provisions of the said Order, 
after the defendant satisfies the Court by facts disclosed in affidavits that there is prima facie defence. 
Article 159 of Schedule I to the Indian Limitation Act prescribes a period wf ten days from the time 
- when the summons is served for an application for leave to ap and defend a suit under Order 3 
of the Code of Civil Procedure. An application filed after the prescribed period of ten days wo 
be barred by limitation and will have to be rejected under section 3 of the limitation Act, unless the 

iod is extended under any of the provisions contained in sections 4 to :t5 of the Limitation Act. 

ction 5 of the Limitation Act has not been made applicable to an applica'ion under Order 37, rule 

3 of the Code of Civil Procedure. Hence the Court has no power to extend the period of ten days 

rescribed by Article 159 of the Limitation Act. Except in cases of fraud when section 18 of the 

Limitation Act would apply there is no other provision of law under which the period for filing an 
application under Order 37 of the Code can be exten 


James Manickam v. Java Narayana Daga, (1953) 1 M.L.J. 825, approved. 
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Murahari Rao v., Ba by ued 1 M.L.J..514 and Srinivasan v. Baktavatsalu Naidu, (1 2 
MLT es aca payya, (1949) | J.-514 (1953) 

Hence a Court bas no power to condone the delay in filing an application for leave to defead 
under Order 37, rule 3 of the Code of Civil Procedure. The provision in Order 37, rule 4, which 
relates to a stage after decree, has no bearing on this question. 

Petition under section 25 of Act IX of 1887 praying that the High Court will 
be pleased to revise the Orders of the Court of the Subordinate Judge of Coim- 
batore, dated 2nd September, 1953 and made respectively in I.A. Nos. 265 and 266 
of 1953 in O.S. No. 126 of 1953. 


Inamdar Abdus Salam for Petitioner. 
T. R. Srinivasa Aiyar for. Respondent. 
The Judgment of the Court was delivered by 


Rajamannar,- C.7.—These revision petitions were first heard by Somasunda- 
ram, T who directed them to be posted before a Division Bench; because of the 
conflict of decisions on the only question which arises in these petitions, namely,- 
whether an application ‘for leave to defend in a suit under Order 37, of the Code 
of Civil Procedure can be entertained after a period of ten days, from the date of 
service of the summons, 

The question appears to us to admit only of one answer. Before dealing with 
the decisions on the question, the material statutory provisions may be first noticed. 
Under Order 37, rule 3 of the Code of Civil Procedure, the Court shall, 
upon application by the defendant, give leave to appear and defend the suit, after 
the defendant satisfies the Court by facts disclosed in affidavits that there is prima 
face defence. Order 37, rule 2 (2) of the Code, provides that in any case 
in which the defendant has not obtained such leave, the allegations in the plaint 
shall be deemed to be admitted and that the plaintiff shall be entitled to a decree. 
We are not now concerned with the provision in rule 4 of Order 37 which 
empowers the Court in special circumstances to set aside the decree and then give 
leave to the defendant to appear and defend the suit. Article 159 of Schedule I 
to the Indian Limitation Act prescribes a period of ten days from the time when the 
symmons is served for an application for leave to appear and defend a suit under 
Order 37 of the Code of Civil Procedure. So an application filed after the 
prescribed period of ten days would be barred by limitation and will have to be 
rejected under section 3 of the Limitation Act, unless the period is extended under 
any of the provisions contained in sections:4 to 25 of the Limitation Act. Section 5 
is one such section. It runs thus: 

-~ © Any appel or application for review of judgment for leave to appeal or any other appli- 

cation to which this section may be made applicable by or under any enactment for the time being 
in force may be admitted after the period of limitation prescribed therefor, when the appellant satisfies 
the Court that he had sufficient cause for not preferring the appeal or making the application 
within such period”, | 
This section has not been made applicable to an application under Order 37, rule 
3, of the Code. Therefore, the Court would have no power to extend the period 
of ten days prescribed by Article 159. We are not aware of any other provision 
of law under which the period for filing an application under Order 37 can be ex- 
tended, except no doubt where fraud is eead in which case section 18 of the Limi- 
taton Act would apply. 
-Inthe case before us, the application under Order 37, rule 3 of the Code was 
admittedly filed out of time. That was why the defendant filed along with it 
another application (I.A. No. 266 of 1953) purporting to be under section 5 of the 
Limitation Act, to condone the delay in filing the application. This was allowed. 
The petitioners’ contention is that the Court had no power to condone the delay, 
as section 5 of the Limitation Act did not apply. It appears to us impossible to 
resist this objection. 

So far, we have not referred to the decisions on the question. The first of these 
is that of Mack, J., in Murahari Rao v. Bapayyat, The learned Judge held that the. 


~ — need pm pay ae ee ert ell at Street ale oe 





ro (1949) MLJ: 514, 


IT] SHAH MOHAMMAD RHAN v. WOODFALL (Rayamannar, C.j.). 335 
Court had power to give the defendant leave to defend notwithstanding the fact 
that he had not made an application for such leave within ten days of the service 
of summons. The reasoning on which he came to this conclusion may be best 
set-out in his own words. The learned Judge said : 

“It is true that there is no specific provision in Order 37, rule 2 or in the Limitation Act empower- 
ing a Court to condone a delay in appearance beyond the ten days prescribed by the summon in 
Form No. 4. Technicality can be met with technicality, because the default rected in this summons 
for non-appearance within ten days is that the plaintiff will be entitled after the expiration of this 
period to obtain a decree with costs. It is common ground that no decree was passed by the Court 
when the defendant filed his application for leave to defend on the 11th day. Furthermore under 
Order 37, rule 4, even after decree the Court may, under special circumstances, set aside and give 
leave to the defendant to defend the suit on terms it thinks fit. A fortiori if the Court has passed 
no decree, it clearly has ae discretion to give the defendant such leave, notwithstanding the fact 
re he has not appeared within ten days of the service of the summons on him in Form No. 4, Appen- 

: B a l 


The learned Judge finally enunciated a general rule that 


“TIt is not necessary that every procedural order of the Court should be supported by a specific 
statutory provision, and when there is neither provision nor prohibition it has to be guided by ordi- 
mary principles of common sense, justice, equity and good conscience.” 


The next case in which the same question arose is James Manickam v. Jaya Narayan 
Dagat. Chandra Reddy, J., held that there was no power in the Courts to condone 
the delay, in filing the application for leave to défend. The decision of Mack, J., 
was cited but he expressed his respectful disagreement with it: a 


After pointing out that Order 37 does not contain any provision for extending 
the time and that section 5 of the Limitation Act has not been extended to an appli- 
cation under Order 37, rule 3, he obser ved : 

** When a period has been fixed for the purpose of doing an act or taking a proceeding under 
the statute of Limitations or under any other enactment, Courts do not possess the power to extend 
the time unless and until such a power is specifically conferred upon them. In this case the Courts 
have not been invested with such a power. That being so, in my opinion, it is not competent for a 
Court acting under Order 37, Civil Procedure Code, to excuse delay in filing an application for 
leave to appear and defend in a suit under the Summary Chapter ”. 

The learned Judge also referred to certain observations in a decision of the Divi- 
sion Bench in Aamalamma v. Ismatl*, to which we shall refer later. In Srinivasan v. 
Baktavatsalu Naidu3, Govinda Menon, J., followed the decision of Mack, J., and held 
that the period of ten days fixed under Article 159 of the Limitation Act is not an 
inflexible one and that in a proper case leave to defend could be granted ex debito 
justitiae even though an application for leave was filed after the period prescribed 
by Article 159. 3 


With great respect to the learned Judges, Mack, J., and Govinda Menon, J., 
we must express dissent from their view. We shall first take up the reasoning of 
Mack, J. The learned Judge is of the opinion that “because no decree was passed 
by the Court when the defendant filed his application for leave to defend, the appli- 
cation would not be barred, even though filed after the time prescribed. We find 
it difficult to follow this reasoning. The only question before the Court is whether 
an application under Order 37, rule 3, is maintainable, and if so, under what provi- 
sion. The learned Judge has no answer to this question. Equally, we are unablé 
to see how Order 37, rule 4, has any bearing on this question. That provision 
refers to a stage after decree. Nor are we able to accept the dictum of Govinda 
Menon, J., that it cannot be said that the period of ten days fixed under Article 
159 of the Limitation Act is an inflexible one. We have never heard of any Article 
of the Limitation Act being flexible. The learned Judge was inclined to hold that 
Article 159 only prescribed the period of ten days when the summons did not speci- 
fically fix a date for the hearing. But Article 159 applies to all applications for 
leave to appear and defend, and the third column is specific as to the date 
from which limitation begins to run, namely, when the summons is served. With 
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great deference to the learned Judges, we may say that though the bar of limitation 
ey be technical, nevertheless Courts must apply the statutory provisions imposing 
such bar: Section 3 of the Limitation Act is mandatory, and when an applicatiqn 
is filed beyond the time prescribed by the relevant Article, it must be dismissed 
unless the period can be extended under one or other of the provisions contained 
in sections 4 to 25 of the Limitation Act. In this case, admittedly section 5 of the 
Limitation Act which is the only section which could have saved the application from 
the bar of limitation has no application. The result is that the delay in filing an 
application under Order 37, rule 3, cannot be condoned. The decision in Kama- 

v. Ismail+, to which one of us was a party, was not concerned directly with an 
application under Order 37, rule 3 of the Code. But the reasoning in that decision 
proceeded on the assumption that there was no provision for enlargement of the 
oe os for an application under Order 37, rule 3 of the Code of Civil 

rocedure. 


We are in entire agreement with the reasoning and conclusion of Chandra 
Reddy, J., in James Manickam v. Jayanarayana Daga*, which was apparently not 
brought to the notice of Govinda Manon, J., in Srinwvasan v. Baktavatsalu Naidu’. 


We hold that the Court had no power to condone the delay in filing the appli- 
cation under Order 37, rule 3. The two Civil Revision Petitions are, therefore, 
allowed and the applications by the defendant are dismissed with costs in the Court 
below. There will be no order as to costs in the Civil Revision Petitions. 


R.M. —_———-— Petitions allowed. 


IN THE HIGH COURT OF FUDICATURE AT MADRAS. 
PresENT.—Mr. Jusrice BALAKRISHNA AYYAR. 

Singaraju alias Lurtharaju .. Petitioner*. 
Criminal Procedure Code (V of 1898), section 109 (a)—-Order to furnish security$—When sustainable. 
Section 109 (a) of the Code of Criminal Procedure is directed against a person taking precautions 

to conceal his presence within the local limits of such Magistrate’s jurisdiction, when there is reasons 
to believe that such person is taking such precautions with a view to committing any offence. A 
suspect mixing with the crowd or moving into the crowd in the third class waiting shed in the Railway 
station while not purchasing any ticket himself, docs not amount to taking precautions to conceal 
one’s presence within the local limits of a Magistrate’s jurisdiction. An order directing such a person 
to furnish security under section 109 (1) (a), Criminal Procedure Code, to be of good behaviour is 
unsustainable. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the Order of the Fourth 
Presidency Magistrate, George Town, Madras, of the Court of the Presidency 
Magistrate, Madras, dated 8th January, 1955 and made in M.P. No. 394 of 1954. 


A. C. Muthanna for the State Prosecutor (S. Govind Swaminathan) for the State. 


The Court made the following 


Orper.—The Fourth Presidency Magistrate, George Town, directed the peti- 
tioner under section 109 (a) of the Code of Criminal Procedure to furnish security 
in the sum of Rs. 100 with one surety in a like amount to be of good behaviour 
for a period of six months. As he failed to furnish the surety demanded, he was 
committed to prison. Section 109 (a) of the Code of Criminal Procedure is directed 
against a person taking precautions to conceal his presence within the local limits 
of such Magistrate’s jurisdiction, when there is reason to believe that such person 
is taking such precautions with a view to committing any offence. But the evidence 
adduced in this case does not fulfil the requirements of the section. No doubt, 
P.W. 2 deposed that at about 8-45 Pm. on 10th December, 1954, when he 
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was watching suspects in the third class waiting shed in the Central Station he 
noticed the petitioner moving about and dashing into ‘the crowd while not 
purchasing any ticket himself, and that he arrested him on suspicion. Now, mixing 
with the crowd, or moving in and out of the crowd or dashing into it does not 
amount to taking precautions to conceal one’s presence within the local limits of a 
Magistrate’s jurisdiction. 


The order made by the learned Magistrate appears to be clearly unsustainable 
and it is set aside. The petitioner will be set at liberty unless he be otherwise law- 
fully detained. 


K.S. —— Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presenr.—Mr. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA 
AYYANGAR. 


Srimathi Ananthalakshmi Ammal ` .. Applicant* 
D. 


The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XT of 1922), section 34 (as it stood in 1943-4.4)—Scope—“ Definite information ’— 
What constitules—Competent appellate authority reversing a finding of fact that business of wife held by tha 
Income-tax Officer to be really that of husband—Subsequent notice to wife under section 34—If sustainable. 

The Income-tax officer on the facts placed before him held that the business and income 
(claimed to be that of a separate business of a wife) belonged to her husband and included it in 
his taxable income. The Appellate Tribunal to which the husband ultimately appealed held on 
3rd November, 1945, that the business and income belonged to the wife. The Income-tax Officer 
thereupon. initiated proceedings under section H of the Income-tax Act and on 15th January, 1948, 
he assessed her to income-tax on her income tor 1942-1943. In the circumstances, 


Held: The order of the Appeliate Tribunal, dated 3rd November, 1945, did not constitute 
“ definite information ” as a consequence of which the Income-tax Officer discovered that the 
income of the assessee in 1942-1943 has escaped assessment. 


Commissicner of Income-tax v. Janab S. Khaderwall: Saheb, (1951) 2 M.L.J. 183, relied on. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Income-tax Act (XI of 1922), as amended by section g2 of 
the Income-tax (Amendment) Act (VII of 1939), in 66 R.A. No. 230 
{Madras) of 1951-52 on its file for decision on the following questions of law, viz.: 


“Whether the assessment proceedings under section 34 were validly initiated.” 
K. Srinivasan for Applicant. 

C. S. Rama Rao Sahib, for Respondent. 

The Judgment of the Gourt was delivered by 


Rajagopalan, 7.—The assessee, Srimathi Ananthalakshmi Ammal, is the wife 
of S.S. Ramudu Ayyar. He was a partner of Sri Kothandarama Spinning Mills, 
Mathurai, with a substantial income of his own. In the assessment year 1943-44 
‘the assessee submitted a return which showed an income of Rs. 40,387 in the accoun- 
ting year ending with 13th April, 1943, which, she declared, constituted her profit 
that year from the trade she had carried on in cotton. She claimed that she had 
carried on that business with the help of her brother, Nageswara Ayyar, as her clerk 
and power-of-attorney agent. He was also an employee of Sri Kothandarama 
Spinning Mills. The Income-tax Officer held on the facts placed before Him 
that the business and the income belonged to Ramudu Ayyar and included it in 
his taxable income. The Appellate Tribunal, to which Ramudu Ayyar ultimately 
appealed, held on grd November, 1945, that the business and the income belonged 
only to Ramudu Ayyar’s wife. ‘The Income-tax Officer, thereupon, initiated pro- 
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ceedings under section 34 of the Income-tax Act and on 15th January, -1948, he 
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assessed her to income-tax on her income for 1942-43, the main item of which was 
the profits of the business in cotton. The coxttention of the assessee, that the finding 
of the Tribunal in the appeal preferred by Ramudu Ayyar did not constitute defi- 
nite information and that it d.d not lead to any discovery within the meaning of 
section 34 of the Act was overruled by the departmental authorities, and the Tribu- 
nal agreed with them. On the application of the assessee, the Appellate Tribunal 
stated a case and referred to this Court under section 66 (1) of the Act the following 
question : 
“Whether the assessment proceedings under section 34 were validly initiated.” 


The relevant portion of section 34 of the Act as it stood in the assessment year 
Tan : 

“Tf in Go regs of definite information which has come into his possession the Income-tax 
Officer discovers that income, profits or gains chargeable to income-tax have escaped assessment 


in any year . . . . . the Income-tax Officer may : serve on the person 
liable to pay tax on such income, profits or gains . . . . ae ee i 


Despite the frame of the question referred to this Court, the real question that 
arises for determination is, whether in the circumstances of this case the order of the 
Appellate Tribunal, dated 3rd November, 1945, constituted definite information 
as a consequence of which the Income-tax Officer discovered that the income of the 
assessee in 1942-43 had escaped assessment. 


The Income-tax Officer recorded in his assessment order, dated 15th January, 
1948 : 
“The assessee’s income from trade in cotton amounting to Rs. 40,387 was originally included. 


in the total income of her husband S. S. Ramudu Ayyar and assessed in h's hands. On appeal the 
Appellate Tribunal deleted the sum included from the total income of her husband. 


This definite information which has come into my possession subsequently has led to the 
discovery that the income of the assessee has escaped assessment in her hands. Hence notice under 
section 34 were issued to the assessec.”’ 


Did this finding satisfy the requirements of section 34 as it stood in the relevant 
assessment year is the question. 


Though what constitutes “definite information ” within the meaning of sec- 
tion 34 must necessarily depend upon the circumstances of each case, and there can 
be no rule cf universal application, in our opinion, the rule laid down by a Bench 
of this Gourt in the Commissioner of Income-tax v. Janab S. Khaderwalli Saheb1, governs 
this case, and the question referred to us must be answered in favour of the ass2ssee. 


It was a well-settled proposition of law to which Viswanatha Sastri, J., refer- 
red in Commissioner of Income-tax v. Janab S. Khaderwalli Saheb! 


“ It is clear that mere change of opinion based on the same facts and figures which were present 
to the mind of the Income-tax Officer at the time of the original assessment does not amount to- 
discovery.” i 


The learned Judge observed further: 


“ The discovery must be the result of definite information, that is to say, new info i 
has come to the knowledge of the Income-tax Cfficer. The Income-tax Officer pee ttle a 
this section even though the tax-payer has escaped assessment if he is acting on information which was. 
already in his possession and within his knowledge. Unless it can be said that there is fresh information 
which was not in his possession at the time when the original assessment was made, action under 
section 34 of the Income-tax Act is not justified. The mere fact that a different opinion on the same 
facts was taken by somebody else is not definite information leading to discovery on the part of the 


Income-tax Officer who was in possession of the same facts and entire facts at the time of the original 
assessment.” 


We respectfully agree with these observations. 


The learned counsel for the respondent contended that the “definite information?’ 
required by section 34 would also include a decision on matters of law or on matters. 
of mixed fact and law rendered by a competent appellate authority. It is not 
A CT E A lp afi A emm—ererntnransenne 


I, (1951) 2 MLL.J, 183. 
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necessary for us to consider in this case under what circumstances a provision of law 
which had been overlooked in the original assessment or an authoritative pronounce- 
ment of law by a Court either with reference to the same assessee or another asses- 
see, subsequent to this original assessment would amount to definite information 
within the meaning of section 34. In the case before us, the question for 
decision all through was one of fact: whose was the income, the assessee’s or her 
husband’s? The Income-tax Officer applied his mind and adjudicated upon 
the question at issue, and that decision on a question of fact was reversed as errone- 
ous by a competent appellate authority. That appellate decision with nothing 
more will not amount to definite information within the meaning of section 34 
of the Act to enable the Income-tax Officer to exercise the powers conferred on 
him by section 34 with reference to the same set of facts. In this case the order 
of the Income-tax Officer, dated 15th January, 1948, made it clear that the only 
basis on which he invoked section 34 was the decision of the Appellate Tribunal. 
He realised he had commutted a mistake. The facts for consideration remained 
the same. Only his erroneous decision was eliminated. It was nothing more 
than a change of opinion on the same set of facts, though the change in this case 
was apparently forced by the decision of the Tribunal. There was no definite 
information or any discovery in consequence of such information with the meaning 
of section 34. 


The question is answered in the negative and in favour of the assessee. 
The assessee will be entitled to the costs of this reference. Counsel’s fee Rs. 250. 


K.S. ae Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JustiozE SATYANARAYANA Rao AND Mr. JUSTICE RAJAGOPALAN. 


The Executive Officer for Sri Navaneethakrishnaswami 
Devasthanam, Veerakeralampudur .. Appellant* 


0. 
Rukmani and Company, Ltd., through its Director L. Muthiah 
and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 45—Compensation 

deposited with Tribunal—Claims to payment out of—Principles-—Decree against holder of i ible 
Jar binding—Repeal of Madras Impartible Estates Act (II yf 1904) by section 56 of Madras Act 
(XXVI of ee ener to finance litigation—If champertous—Contract Act (IX of 1872), section 56 
~—Applicability—Frustration. 


In disposing of the claim under section 45 of the Madras Estates (Abolition and Conversion into: 
Ryotwari) Act the Tribunal has to determine the creditors who are lawfully entitled to have their 
debts paid from and out of the assets of the mmpartible estate taken over and the amount to which each 
of them is entitled. After deducting this amount the balance of the total compensation is divisible 
among the sharers and the maintenance-holders ; the total amount payable to the maintenance- 
holders should not in any event exc ed one-fifth of the remainder after payment to the creditors. The 
balance of the aggregate compensation after paying the maintenance-holders the one-fifth has to be 
divided among the sharers, as if they owned such ce as a joint Hindu family and a partition there- 
of being effected among them on the notified date. 


The estates notified by the Government under the provisions of the Madras Estates Abolitior 
Act and taken over may be divided broadly into two classes, partible estates and impartible estates. 
Partible estates may be separate property of the owner or may be jomt family property of which the 
owner is the manager and the head. In the case of latter estates, under the rules framed under the 
Act by the local Government by virtue of the power vested in them under section 67 of the Act, it is 

ided by rule 2, that if the partible property were joint family property before the notified date the 
Tribunal shall determine the aggregate compensation payable. Out of the compensation payable 
the Tribunal should in the first instance determine the creditors who are lawfully entitled to have 
their debts paid from and out of the assets of the estate and the amount to which each of them is entitled. 
It is only the remainder of the compensation that is divisible amohg the sharers and the maintenance- 
holders, so that if the creditors’ debt is one which binds the joint family estate it will be a debt payable 
from and out of the assets of the estate. Ifit is not so payable it could only be paid out of the share 
of the compensation money payable to the sharer and he has no right to proceed against the entire 
compensation. The maintenance claim in the case of a partible joint family property also has to be 





_,4*8.T. Appeal Nos. 10 td 12 of 1953.5 ©)’ i “3A ' +» 6th May, 1954. 


340 THE MADRAS LAW JOURNAL REPORTS. [1955 


determined by the Tribunal as laid down by the rules. After these two classes of claims are deter- 
mined, the balance of the aggregate compensation is divided among the sharers as if they owned 
such balance as joint family property and a partition thereof had been effected on the notified date. 


In the case of impartible estates it may be the separate property of the holder or may be ene 
which cannot be regarded as the property of joint Hindu family for the purpose of ascertaining succes- 
sion, in which event section 45 of the Estates Abolition Act does not apply, and perhaps the precedure 
prescribed under section a4 may have to be applied. But if the impartible estate is r ed as the 
pro of a joint Hindu family for the purpose of succession, undoubtedly section 45 and the procedure 

aid down for distribution of the compensation will apply. The creditor under section 45 (9) of the 
Abolition Act has to establish that he is entitled to have his debt paid from and out of the assets of the 
impartible estate. If he is so entitled the amount to which he is entitled has also to be determined 
under this clause. If the debt, whether secured or unsecured, is one which is payable out of the assets 
of the umpartible estate, then alone is he entitled to be paid out of the total compensation amount 
deposited. But if it is not so payable, he cannot proceed against the entire compensation. He may 
be entitled to be paid only from and out of the share of the sharer who is liable to pay the debt. ‘The 
test to be spplied ta determine the validity and binding nature of the debt is to consider whether, at 
the time it was incurred it could be said to be a debt binding on the estate within the meaning of section 
4 of the Madras Impartible Estates Act, and the fact that to day when the claim against compensation 
is put forward the person who had incurred the debt is alive and the question of successor who could 
impeach the validity of the debt does not arise does not make any difference. If the debt, when it 
was contracted, whether secured or unsecured, could not be said to be a debt falling within section 4 
of the Madras Impartible Estates Act so as to bind the estate, it could not be enforced against the 
compensation amount but would be payable only from out of the share of the principal landholder. 
“The legislature must have meant to draw the line at the date on which the debt was incurred. ‘The 
circumstances attendant on the date the compensation amount was claimed are not material. If it 
is binding only on the life estate-holder the creditor has no claim against the estate and against the 
entire compensation amount deposited with the Tribunal. 


The position of an impartible estate-holder apart from section 4 of the Impartible Estates Act, 
has now been clearly established by decisions. The income is at his absolute disposal and the power 
of alienation is analogous to that of a manager of a joigt Hindu family under section 4 of the Impar- 
tible Estates Act. When, therefore, a claim against the estate is made in respect of acts not his own, 
but that of some predecessor, or even by a person claiming a hostile title to the estate, and the litigation 
is fought out bone fide, a decree obtained in such a suit would obviously bind the successor. It would 
be illogical to deny him in such a case the power to compromise the litigation for the benefit of 
the estate and to compel him to fight the litigation to the fmish to the detriment of the estate. He 
should have the same kind of discretion which the manager of a joint Hindu family or the widow who 
inherits a limited estate possesses under Hindu law. Such compromise decree is bindmg on the 
estate. 


The English law of champerty does not apply to India and agreements to finance litigation are 
not opposed to public policy. But if such agreements are contrary to principles of equity and good 
conscience or unconscionable and extortionate in their terms, Courts would not enforce the agree- 
ments according to their terms. 


In the circumstances and the difficult situation in which the borrower was placed when he had 
to recover a big fourtune (an impartiable estate) against heavy odds and other would-be financiers 
demanded onerous terms, the agreement by the borrower to pay a heavy sum as bonus and also give 
some portion of the pro in case he succeeds in the litigation which the creditor was fmancing 
up to the final decision by the Privy Council cannot be said to be a bargain which is extortionate 
or unconscionable in the circumstances of the case. 


On the construction of the agreement and compromise decree in respect of that agreement it 
was held that the liability to pay the amount to the financier was not conditioned on the continued 
existence of the estate. i that was provided in those documents was the mode of discharging the 
debt from and out of the assets of the estate with a charge on it. ‘There is no frustration of contract 
or impossibility of specific ormance by reason of the abelition of the estate. In view of section 
56 of the Indian Contract Act, recourse cannot be had to principles of the English law on the subject 
of frustration of contracts. 


The estate is represented by the compensation money against which a statutory right is conferred 
upon. creditors, who could establish that their debts were liable to be paid out of the assets of the 
zamindari. 


geal phe Caiana Sete oss bale Drope Tp By the ground that trust funds were mixed 
with the zamindari’s property which had ultimatel converted into the compensation) is nota 
creditor as understood by section 45 of the Madras Estates Abolition Act.) 


Appeal against the Order of the Court of the Estates Abolition Tribunal, 
‘Mathurai, dated 7th March, 1953 and passed in O.P. No. 64 of 1952. 


M. Seshachalapathy and T. M. Chinnayya Pillai for Appellant in §.T.A. No. 10 


of 1953. 
A. Sundaram Ayyar and M. Natesan for Respondents in §.T.A. No. 10 of 1953. 
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M. Natssan, R. Ramamurthi Ayyar and V. Meenakshisundaram for Appellante 
in S. T. A. Nos. 11 & 12 of 1953. 


« A. Sundaram Ayyar for Respondents in S. T. A. Nos. 1: & 12 of 1953. 


The Advocate-General, (V. K. Thiruvenkatachari) for the Madras State. 
The Advocate-General, (D. Narasaraju) for the Andhra State. 


The Court delivered the following 


Jupcmenr.—These three appeals were preferred under section 51 of the Madras 
Estates (Abolition and Conversion into Ryotwari) Act (Madras Act XXVI of 1948) 
to the Special Tribunal against the decision of the Estates Abolition Tribunal, 
Mathurai, in O.P. Nos. 63 and 64 of 1952. S.T.A. No. 10 of 1953 is by the Executive 
Officer of Sri Navaneethakrishnaswami Devasthanam, Veerakeralampudur, against 
the decision in O.P. No. 64 of 1952. S.T.A. No. 11 of 1953 is by the zamindar 
and his two sons against the decision of the Tribunal in O.P. No. 64 of 1952 relating 
to Uthumalai estate. S.T.A. No. 12 of 1953 is also by the same persons against 
the decision in O.P. No. 63 of 1952 and pertains to Surandai estate. 


All these appeals relate to claims preferred by various persons to the compensa- 
tion deposited by the Government after the estates of Uthumalai and Surandai 
were taken over after the notification, dated grd January, 1951, under the Madras 
Estates (Abolition and Conversion into Ryotwari) Act, hereinafter called the Act. 
The Tribunal declared that the first petitioner in O.P. Nos. 63 and 64 of 1952 was 
entitled to a sum of Rs. 1,33,250-5-7 out of the deposit to the credit of Uthumalai 
and Surandai estates, and petitioners 2 to 5 were similarly entitled to a sum of 
Rs. 2,05,572-0-6. A sum of Rs. 86,941-13-0 was directed to be kept in deposit 
pending decision in O.P. No. 129 of 1952 in respect of the claim by the Union 
Government for the payment of income-tax. From out of the balance after keeping 
the said amount in deposit a sum of Rs. 1,556-0-4 was directed to be paid to the 
employees by the consent of all parties. There was available from and out of the 
deposit a sum of Rs. 75,662-3-4 and the first petitioner was directed to be paid out 
this amount. The other peticioners Nos. 2 to 5 did not get anything as the 
entire amount was directed to be paid to the first petitioner in O.P. No. 64 of 1952. 
In O.P. No. 63 of 1952 a sum of Rs. 14,034-0-0 was directed to be paid to the 
first petitioner and as no more money was available no order for payment of any 
amount to petitioners 2 to 5 was directed. The petitioners and the respondents 
in O.P. Nos. 63 and 64 of 1952 are the same. O.P. No. 64 of 1952 related to Uthuma- 
lai estate and O.P. No. 63 of 1952 related to Surandai estate, and both form part 
of the impartible estate of Uthumalai and was included in the schedule to the 
Madras Impartible Estates Act II of 1904. 


The estates of Uthumalai and Surandai were notified on grd January, 
1951, under the Act. For Uthumalai and Surandai zamins respectively were 
deposited in the office of the Tribunal Rs. 1,64,160 and Rs. 14,054. 
In respect of this compensation deposited with the Tribunal there were 
several claims. The landholder himself filed O.P. No. 209 of 1951 and there were 
claims by maintenance-holders and also by persons claiming to be creditors of the 
zamindar. Income-tax was payable to the Union of India and they filed O.P. No. 
129 of 1951. The Executive Officer of Sri Navaneethakrishnaswami Deity, Veera- 
keralampudur, filed O.P. No. 125 of 1951. There were other petitions also by 
other people details of which are set out in the judgment of the Tribunal but they 
are not very material. The two petitions which were taken up for trial, and in 
which the maintenance-holders and creditors were allowed to contest the claim 
by filing counter-affidavits were O.P. Nos. 63 and 64 of 1952. They were made 
eo nomine parties and were allowed to contest the petitions. 


O.P. Nos. 63 and 64 of 1952 were filed under section 42 ofthe Act. In O.P. No. 
4 of 1952 the prayer of the petitioners was that a sum of Rs. 1,33,250-5-7 out 
of the compensation amount should be paid to the first petitioner and a sum of 
Rs. 30,909-9-10 to petitioners 2 to 5 from and out of the compensation amount 
deposited with the Tribunal in respect of Uthumalai estate. In O.P. No. 63 of 
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1952 the same petitioners prayed that a sum of Rs. 14,034 should be paid to the 
petitioners 2 to 5 from the compensation amount deposited with the Tribunal. 
The first respondent in these two petitions was the zamindar, the holder of the 
impartible estate which was taken possession of by the Government under the provi- 
sions of the Act and respondents 2 and 5 were his minor sons represented by their 
mother and guardian Rani Rama Thalavachi Nachiar. The claim of the petitioners 
was founded on the ground that they had a charge for the amount of the claim 
over the enetire estate of Uthumalai and Surandai under a compromise decree, to 
which the first respondent, the zamindar, was a party and which was made in 
O.S. No. 25 of 194.1, on the file of the Sub-Court, Tirunelveli, on 24th March, 1945, 
(Exhibit A-38). ‘That suit was filed by petitioners 2 to 4 who are the sons of the 
5th petitioner, and one Sundaram Chettiar. Petitioners 2 to 4 were plaintiffs 1 to 3 
in that suit and Sundaram Chettiar was the fourth plaintiff. The fifth petitioner 
was the 1gth defendant in that suit and the Imperial Bank of India was the 18th 
defendant. The present zamindar, who is the first respondent in the petitions, 
was the second defendant, and his father who was then alive was the first defendant. 
The decree in that suit was for a sum of Rs. 6,25,000 and out of the said sum a sum 
of Rs. 3,24,609-14-3 was to be paid to the Imperial Bank of India with interest at 
4% per cent. per annum. The compromise decree declared a charge over the 
entire Zamindari of Uthumalai and Surandai for the full amount of Rs. 6,25,000. 
The claim of the Imperial Bank of India, it is common ground, was subsequently 
satisfied. The claim, therefore of the petitioners alone remained undischarged. 


To appreciate the contentions between the parties it is necessary to state the 
TEE and the facts which led up to the compromise decree in O.S, No. 25 
of 1941. On the tath July, 1891, Hirudalaya Marudappa Thevar, the then 
zamindar of the impartible estate of Uthumalai, adopted a boy called Navaneetha- 
krishna Marudappa Thevar. Hirudalaya died on 12th August, r891 and immediate- 
ly after, the death of the adoptive boy also followed on 16th November, 1891. Hiru- 
dalaya had two wives and in making the adoption he associated the junior wife, 
Meenakshi, with him, and after the death of the boy dispute to the succession to the 
estate arose between the two widows of Hirudalaya, each claiming to be the mother 
of the adopted boy. It was finally settled by the Privy Council in Annapurnt Nachiar v. 
Forbes1, that as Meenakshi, the junior widow, was associated in the adoption she 
was entitled to inherit the impartible estate on the death of the adopted son in 
preference to the senior widow, Rani Annapurni Nachiar. Meenakshi held the 
estate till her death in 1921. At the time of her death the estate was under the 
management of the Court of Wards: After her death there were three claimants 
to the estate. One Subbiah Thevar claimed to be a bandhu of the last male-holder 
entitled to succeed to the estate. Another person put forward a claim to the estate 
on the ground that he was the adopted son and a third person also raised a similar 
claim that he was the second adopted son. The 'result'of these claims was the 
institution of three suits in 1922, O.S. Nos. 3, 2 and 1 of 1922, on the file of the 
District Court of Tirunelveli by the respective claimants. It was estimated that the 
value of the claim was about Rs. 8 lakhs. Subbiah Thevar had no money to fight 
the litigation and had necessarily to approach people who were willing to finance 
the litigation to its successful termination. On 18th November, 1921, he entered 
into a financing agreement, Exhibit A-69, with one Thamthaseen Taraganar, 
a merchant, and in consideration of Taraganar carrying out ‘the covenants of the 
agreement he was promised possession of the estate together with pannai lands 
(private lands) for a period of 12 years after the estate was put into his possession 
besides promising to give to him absolutely 50 kottahs of first class wet land in the 
village of Viranam belonging to the estate to be selected by him, with the condition 
attached, however, that he should convert them into ryoti lands and pay Rs. 5 per acre 
per year. ‘Taraganar, however, disappointed Subbiah Thevar, and he was at his 
wit’s ends to find another person to render him financial help to fight the battle to 
the finish. Several persons came forward, but they demanded heavy dividends 
a a or ee a eee 
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and stipulated onerous conditions. Finally, on 22nd May, 1925, Exhibit A-1 an 
agreement to finance the litigation, was entered into between Subramanya Chettiar 
the fifth petitioner and Subbiah Thevar. Shortly stated the terms of the said 
agreement were that the financier should spend for the litigation up to a lakh of 
rupees till it reached the final termination in the Privy Council and in consideration 
of the advance made by him he should be paid a sum of Rs. 5 lakhs as bonus over 
and above the one lakh of rupees and certain extents of private lands also should 
be handed over to him. Exhibit A-r also provided that, if it became necessary 
for the financier to spend more than Rs. r lakh, it was agreed that the excess amount 
so spent by him should be repaid with compound interest at 2 per cent. per annum, 
with six monthly rests from the date of such excess expenditure. There were also 
other terms which would be adverted to in due course when dealing with the bind- 
ing nature of the agreement. There was a supplemental agreement on 30th Octo- 
ber, 1926, Exhibit A-2, which added to the terms of the previous agreement, and 
under which certain private lands were agreed to be given to the financier. On grd 
January, 1929, the suit was decreed in favour of Subbiah Thevar, and on 11th Febru- 
ary, 1929, under Exhibit 44 the amount due to the financier, Subramanyam Chettiar 
was settled at Rs. g lakhs, which consisted of the Rs. 1 lakh originally advanced, 
Rs, 5 lakbs promised to be paid as bonus and Rs. 3 lakhs consisting of the principal 
and interest on the amounts advanced by the financier over and above the amount 
of Rs. r lakh. In due course appeals were preferred against the three decisions 
to the High Court. When the litigation was pending in the High Court, differences 
arose between Subbiah Thevar and the Chettiar regarding the amounts advanced 
and the arrangement to be made for carrying on the appeals in the High Court 
and also in case there should be further appeals to the Privy Council, such appeals. 
The differences at that time became very serious. Subbiah Thevar was represented 
by eminent counsel, Mr. Grant and Mr. K. S. Krishnaswami Ayyangar. Mr. 
Grant intervened between the parties, and in order to have independent advice for 
the zamindar the good offices of Mr. Patanjali Sastri, as he then was, were utilised. 
` With the advice of these three eminent counsel a settlement was reached between 
the parties, which is evidenced by the agreement of 29th April, 1929, Exhibit A-16. 
The litigation in the High Court terminated successfully in 1935 and the appeal 
therefrom to the Privy Council was also successful (1951). The decision of the 
Judicial Committee is reported in Balasubramanya v. Subbayyat. Under the terms 
of the agreement, Exhibit A-15, while this litigation was pending in the High Court 
certain amounts which were in deposit in Gourt were drawn, and Subbiah Thevar 
was put in possession of the estate, subject to certain conditions imposed by the 
High Court. ‘The financier assigned a portion of his rights under the agreement 
to the Imperial Bank of India who helped in advancing the necessary money for the 
litigation. ‘Though the financier received a portion of the amount, the balance 
due to him was not paid by Subbiah Thevar even after the termination of the 
litigation in the Privy Council ; and Subbiah Thevar died on rst January, 194.1. 
As the financier could not recover his moneys and had assigned a portion of his 
rights to others it became necessary to institute a suit O.S. No. 25 of 1941, for the 
recovery of the amount, and to that suit Subbiah Thevar’s son, Sivagnana Maru- 
dappa Pandian, the father of the present zamindar, was impleaded as the first de- 
fendant, and his son, the present zamindar, Navaneethakrishna Sivasubramanya 
Hirudalaya Marudappa Pandian, as the second defendant. The Imperial Bank 
of India was impleaded as the 18th defendant, and the financier, Subramanyam 
Chettiar, as the roth defendant. The suit was hotly contested and every inter- 
locutory application in the case was brought to the High Court in revision. The 
trial proceeded, and the evidence of Mr. Patanjali Sastri who by then had become 
a Judge of the High Court, of Mr. Grant and that of Mr. Krishnaswami Ayyangar, 
who had also become a Judge, was recorded on commission. A number of docu- 
ments were exhibited. While the examination of the financier as a witness was 
proceeding, wiser counsel prevailed, and the parties thought it proper to settle 
the matter, and for that purpose they obtained adjournments from the Gourt 
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from time to time. The trial actually commenced on 22nd December, 1944- 
On 12th February, 1945, a joint petition, Exhibit A-54, was filed by both 
parties before the trial Judge in which it was stated that the parties were 
trying to settle the matter out of Court and for that purpose the parties went to: 
Madras to consult the Imperial Bank of India a week’s adjournment was prayed 
for settlement. The financier who was actually under cross-examination had also 
to go to Madras, and therefore it was put forward as an additional reason for ad- 
journing the case for a week. On this application the suit was adjourned to 19th 
February, 1945. On the 1gth again another joint petition was filed (Exhibit A-55) 
praying for further time which was granted by the Judge. In the affidavit in sup- 
port of this application it was stated : 
“ After a prolonged scrutiny of the various items of the claims, the details thereof, the severak 

agrecments, and other documents, the second defendant, the plaintiffs, 18th and 19th defendants have 

terday reached an agreement as to the amount binding on the estate and payable and also what 
fame le properties have to be given over as proper and reasonable performance of the agreements, 
having in view the provision of section 4 of Act ITI of 1904 ”. 
By this time the first-defendant died and the second defendant became the zamindar. 
On 27th February, 1945, Exhibit A-56 (4) another joint application was filed re- 
questing the court to adjourn the trial of the suit for three weeks which was again 
granted by the learned Judge. The compromise was ultimately reached by the 
parties and a deed of compromise dated 24th March, 1945, was put into Court praying 
that a decree may be passed in accordance with the razinama, Exhibit A-32. ‘To 
this compromise the present zamindar, who was described as the proprietor of the 
gamindari and also manager of the joint family, Subramanyam Chettiar, the finan- 
cier, his sons, plaintiffs 1 to 3 in that suit, Sundaram Chettiar, and the Imperial 
Bank of India were parties. ‘The compromise sets out the facts from the beginning 
and also settles the amount agreed to be paid to the financier and his assignee, the 
Imperial Bank of India. The amount settled at a lump sum and agreed to be 
paid was Rs. 6,25,000 in full quit of the money portion of the claim including costs, 
and that amount was to carry interest at 41 percent. per annum from the date 
of compromise, and out of ita sum of Rs. 3,24,609-14-3 with interest at 44 per 
cent. annum from the date of compromise was agreed to be paid to the 18th 
defendant the Imperial Bank of India, and Rs. 1,44,025-15-0 with interest at 44 
per cent. per annum to Sundaram Chettiar and the balance of Rs. 1,56,364-2-9 
was to be paid to the joint family of plaintiffs 1 to 3 and the 19th defendant, that is, 
the financier. A charge was granted against the estate for these amounts. There 
were also a number of terms and conditions which would be adverted to in due 
course. In accordance with this a compromise decree followed in the suit. 


This decree is the basis for the claim for compensation that was put forward 
by the petitioners in these proceedings in O.P. Nos. 63 and 64 of 1952. Under 
section 42 of the Act, which prevides for claims the members of the family claiming 
portion of such compensation, whether by way of share or by way of maintenance 
or otherwise and creditors, whether the debts are secured or not, have to apply 
to the Tribunal within six months from the date on which the amount was deposited 
or within such time as the Tribunal may in its discretion allow. If the claim is. 
not made within the time specified it shall cease to be enforceable. ‘The procedure 
prescribed by the Act thereafter is, the Tribunal has to give notice to all persons 
who had applied under section 42 and to any other persons whom it considers to be 
interested and should make an enquiry into the validity of the claims received by it 
and determine the persons, who, in its opinion, are entitled to the compensation 
deposited and the amount to which each of them is entitled. Section 44 provides 
for apportionment of compensation by the Tribunal between the principal land- 
holder and any other person whose rights or interests in the estate stand transferred 
to the Government under section 3, clause (6) or cease and determine under section 3 
clause (c) including persons who are entitled to be maintained from the estate and 
its income. The apportionment, however, should be made in accordance with 
the value of their respective interests. Sub-section (2) of section 44 prescribed 
the mode of valuing those interests, and sub-clause (a) of sub-section (a) states that 
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in the case of impartible estates referred to in section 45, the valuation should be 
made in accordance with the provisions contained therein, and in such rules not 
inconsistent with that section as may be made by the Government. No rules have 
however been made by the Government which are applicable to the claims under 
section 45. Section 45 is the section which relates to impartible estates which 
have to be regarded as the property of a joint Hindu family for the purpose of ascer- 
taining the succession thereto immediately before the notified date. Though a 
contention was raised in the Court below that the Uthumalai estate was separate 
property of Subbiah Thevar, the grandfather of the present zamindar and that sec- 
tion 4 of the Impartible Estates Act had no application, as the estate was included 
in the schedule to the Impartible Estates Act, the Tribunal overruled the contention 
and held that it was an estate governed by the Impartible Estates Act and section 4 
applied to it. The rule of devolution is that which applies to the impartible estates 
which are treated for the purpose of succession as joint family estates. Section 45 
of the Act therefore audeubredly has application to the present case and no dispute 
was raised before us to the contrary. The case was therefore disposed of by the 
lower Court and must be disposed of also by us on the footing that section 45 of the 
Act applies. Under sub-section (2) of the section of the Tribunal has to determine 
the aggregate poe S payable to the persons enumerated in sub-clauses (a) and 
(b) considered each as a single group. The total amount of compensation payable 
to the maintenance holders shall not exceed one-fifth of the remainder after deduc- 
ting the amounts payable to the creditors under sub-section (3) of the section. In 
other words, in disposing of the claims under section 45 of the Act the Tribunal 
has to determine the creditors who are lawfully entitled to have their debts paid from 
and out of the assets of the impartible estate and the amount to which each of them 
is so entitled. After deducting this amount the balance of the total compensation 
is divisible among the sharers and maintenance holders; the a | amount 
payable to the maintenance holders should not in any event exceed one-fifth of the 
remainder after payment to the creditors. The balance of the aggregate compen- 
sation after paying the maintenance holders the one-fifth has to be divided among 
the sharers as if they owned such balance as joint Hindu family and a partition 
thereof being effected among them on the notified date. 

The estates notified by the Government under the provisions of the Act and 
taken over may be divided broadly into two classes, partible estates and impartible 
estates. Partible estates may be separate property of the owner or may be joint 
family property of which the owner is the manager and the head. In the case of 
latter estates, under the rules framed under the Act by the local Government by 
virtue of the power vested in them under section 67 of the Act, it is provided by 
rule 2 that if the partible property were joint family property before the notified 
date the Tribunal shall determine the aggregate compensation payable. Out 
of the compensation payable the Tribunal should in the first instance determine 
the creditors who are lawfully entitled to have their debts paid from and out of the 
assets of the estate and the amount to which each of them is entitled. It is only 
the remainder of the aggregate compensation that shall be divisible among the sha- 
rers and the maintenance holdérs, so that if the creditor’s debt is one which binds 
the joint family estate it will be a debt payable from and out of the assets of the estate. 
If it is not so payable it could only be paid out of the share of the compensation 
money payable to the sharer and he has no right to proceed against the entire com- 
pensation. This is provided in section 46. The maintenance claims in the case 
of a partible joint family property also has to be determined by the Tribunal as 
laid down by the rules. After the two classes of claims are determined, the balance 
of the aggregate compensation is divided among the sharers as if they owned such 
balance as joint family property and a partition thereof had been effected on the noti- 
fied date. The method therefore adopted in the case of partible joint Hindu family 
property is very clear and does not present any difficulty. In the case of impartible 
estates it may be the separate property of the holder or may be one which cannot be 
regarded as the property of joint Hindu family for the purpose of ascertaining succes- 
sion, in which event section 45 does not apply, and perhaps the procedure under 


44 
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section 44 may have to be applied. But if the impartible estate is regarded as the 
property of a joint Hindu family for the purpose of succession, undoubtedly sec- 
tion 45 and the procedure laid down for the distribution of the compensation will 
apply. ‘The creditor under section 45 (3) of the Act has therefore to establish that 
he is lawfully entitled to have his debt paid from and out of the assets of the 
impartible estate. If he is so entitled the amount to which he is entitled has also 
to be determined under this clause. If the debt whether secured or unsecured, 18 
one which is payable out of the assets of the impartible estate, then alone is he enti- 
tled to be paid out of the total compensation amount deposited. But if it is not so 
Se ha he cannot proceed against the entire compensation. He may be entitled 
only to be paid from and out of the share of the sharer who is liable to pay the debt. 
Considerable difficulty was felt in defining the expression “‘ to have their debts paid 
from and out of the assets of the impartible estate.” If the debt was one, whether 
secured or unsecured, binding on the estate within the meaning of section 4 of the 
Madras Impartible Estates Act, it is undoubtedly a debt payable out of the assets 
of the impartible estate, and there is no difficulty in the matter. But if the debt, 
however, was not one which is binding on the estate under section 4 of the Act 
but was binding on the holder for the time being, could it be treated as a debt payable 
out of the assets for the impartible estate, in view of the fact that the holder for the 
time being is still alive and the Impartible Estates Act is repealed in its application 
to the estate as and from the notified date as provided by section 66 and there is no 
question of any successor who could raise the question of the validity and binding 
nature of the debt on the estate at the time the claim against compensation was made 
by such a claimant. In view of the conclusion which we have reached in this case, 
as will be presently shown, it may not be necessary to answer the second question, 
as in our opinion, the debt in this case is one which is binding on the estate and is 
payable out of the assets of the impartible zamindari. But we have heard not only 
counsel appearing in the case but also the learned Advocate-Generals of Madras 
and of An on this question and we are indebted to them for the able assistance 
they rendered in the matter. On the whole, though not without hesitation, we 
have reached the conclusion, that even on the second question, the test to be applied 
to determine the validity and binding nature of the debt is to consider whether, at the 
' time it was incurred, it could be said to be a debt binding on the estate within the 
meaning of section 4. of the Act, and the fact that today when the claim against com- 
pensation is put forward the person who incurred the debt is alive and the question 
of successor who could impeach the validity of the debt does not arise and makes 
no difference. If the debt, when it was contracted, whether secured or unsecured, 
could not be said to be debt falling within section 4 of the Act so as to bind the estate, 
it could not be enforced against the compensation amount but would be payable 
only from out of the share of the principal landholder. ‘The conclusion is in conso- 
nance with the scheme of the provisions of the Act and there is no reason to inter- 
pret the language applicable in the rules framed under the Act to the partible 
estates which is identical in terms with the language employed in section 45 (3). 
The Legislature should have meant to draw the line at the date on which the debt 
was incurred. The circumstances attendant on the date the compensation amount 
was Claimed are not material. It must be a debt binding on the estate and must be 
within the provisions of section 4 of the Impartible Estates Act in order to enable 
the creditor to claim the payment of the amount from out of the assets of the imparti- 
ble estate. If it is binding only on the life estate holder the creditor has no claim 
cl eae estate and against the entire compensation amount deposited with the 
ribunal. 


The respondents 1 to 3, t.e., the sons of the Zamindar and others, raised several 
contentions before the Tribunal, by which they objected to the payment of the com- 
pensation to the petitioners in the two petitions, O.P. Nos. 63 and 64 of 1952. As 
many as 17 issues were framed by the Tribunal and were considered by it. But 
most of the issues are not of the case now and the findings of the Tribunal on very 
many of the issues have not been challenged, and the correctness of them was not 
canvassed before us by counsel on either side. We must therefore proceed to 
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dispose of these appeals on the footing, that those findings either for or against the 
petitioners or respondents in the lower Court are final. 


"The findings on the issues which were not challenged before us may here be 

stated. On issue 8 the contention of the petitioners in the lower Court, that the 
Uthumalai estate was the separate property of Subbiah Thevar and that therefore 
the decree in O.S. No. 23 of 1941 pale not be impeached by respondents 2 and 3, 
the sons of the present zamindar, under section 4 of Madras Act II of 1904, 
was rejected, and the issue was found against the petitioners in the lower Court. 
In view of this findings on issue 8 issue 9 became unnecessary. On issues 10 and 11 
it was found that, notwithstanding the repeal of the Impartible Estates Act by sec- 
tion 56 of the Act, section 45 of the Act imposed a duty on the Tribunal to determine 
the question whether the debts were binding on the estate which was impartible 
on the date of the notification, and therefore these issues were found against the 
petitioners. Issue 16 covers the plea of the respondents in the lower Court, t.e., 
the zamindar’s sons, that a sum of Rs. 1,25,000 was paid in addition to the amount 
given credit to by the petitioners was disbelieved, as during the trial of the petition 
the fourth petitioner took a special oath in the name of God and denied the receipt 
of the said amount. The sum therefore was disallowed. Before the Tribunal the 
zamindar’s sons disputed the truth and binding nature of the amounts claimed 
to have been spent by the financier for the purpose of the litigation. Apart from 
the admissions of the zamindar in the agreements, the Tribunal considered the 
question independently and came to the conclusion that all the amounts were in 
fact spent for the purpose of litigation apart from the sum of Rs. 5 lakhs which was 
included as bonus. From paragraph 32 onwards of the judgment of the Tribunal 
these items were considered seriatim, and it was found in paragraph 39 that the 
financier was able to establish before them that the entire amount claimed except 
a sum. of about Rs. 25,000 was proved to be binding on the estate and in subsequent 
paragraphs 40 to 43 they also found that other items were binding on the estate. 
These findings of fact were not disputed before us and no argument was addressed 
before us to show that the conclusion of the Tribunal was wrong. The finding 
must therefore be accepted as final. 


There is also another aspect of the case which was considered in paragraph 

52 of the judgment, and, though pointed attention was drawn to the counsel to 

ding in paragraph 52, no attempt was made to show that the view of the Tribunal 
expressed therein was erroneous. In that paragraph they proceed to discuss the 
question, that, even if the compromise as such was not binding on the estate, as the 
petitioners in the lower Court were able to establish the various items of expenditure, 
that is, the bulk of the consideration, as binding upon the impartible estate, and 
in respect of those items that were not binding they expressed the view, that, as the 
amount exceeded the amounts that had been drawn by the financier from Court, 
‘which represented the income which the holder of the impartible estate was at perfect 
liberty to dispose of as he pleased, that appropriation could not be challenged. 
Deducting the amounts so appropriated the amount claimed now before the Tribu- 
nal was much less than the amount which was found by them to be binding on the 
impartible estate. In this view of the matter they held that the entire amount claimed 
by the petitioners in the lower Court was due to them and was a binding debt payable 
-out of the assets of the zamindari and that therefore, even if the compromise is 
held to be not binding on the estate, they would be entitled to the amount claimed. 
If, therefore, assuming that the Rs. 5 lakhs and odd, which was the bonus promised 
to the financier by Subbiah Thevar, was not a binding debt on the estate, and if 
that debt was discharged from the income of the estate by the holder for the time 
being, the balance that remained represented the binding debt on the estate and 
was much less than the amount now claimed by the petitioners. They would 
undoubtedly be entitled to the payment of this amount from out of the compensa- 
tion. As the appellants before us, i.e., the respondents in the lower Court, did not 
impugn this view of the Tribunal as incorrect or erroneous, the finding must be 
upheld and this is sufficient to non-suit the appellants. 
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Under issues 12, 12 (a)'and 13 (b) it was found there was a clear charge 

on the entire zamindari in respect of. the amounts claimed by the petitioners im 

O.P. Nos. 63 and 64 of 1952. The construction of the agreements and the decree 

was not again disputed before us, and therefore that must be accepted. The findings 

on issue 15 in paragraph 55, on issue 17 in paragraphs 56 and 58, an issue 5 in para- 

graph 60 and those on issues 3 and 4 were also accepted ; they were not attacked 
efore us. 


There remain the main and principal issues on which the arguments before us 
were addressed by the appellants, the respondents in the lower Court. They raised 
only three questions. The first was that the agreements to finance were champert- 
ous and were extortionate and unconscionable and therefore did not bind the estate. 
The chief point of attack regarding the agreements was the provision to pay a sum 
of Rs. 5 lakhs by way of bonus besides giving some lands. The compromise decree 
in O. S. No. 25 of 1941 it was contended did not bind the estate and was not in any 
event a bona fide compromise enforceable against the minor appellants, the sons 
the zamindar, viz., appellants 2 and 3, as the zamindar had no power to bind. 
them by such a compromise. It was also urged that the fundamental basis of the 
compromise was the continued existence of the estate, and as the estate was taken 
over by the Government after notification under the Act, the contract evidenced 
by the compromise became impossible of performance or in other words, that there 
was frustration of the contract and therefore the compromise should not be enforced. 


The basis of the compromise and the foundation for the suit O.S. No. 25 of 1941 
were the agreements, Exhibits A-1 and A-15, entered into between the financier 
and Subbiah Thevar, under which the financier advanced moneys for the successful 
prosecution of the litigation which ended with the Privy Council judgment of grd 
December, 1937, in favour of Subbiah Thevar. It must be mentioned that the agree- 
ment, Exhibit A-15 of 2gth April, 1929, was arrived at between the parties through 
the intervention and mediation and advice of eminent counsel who appeared, and 
one of whom was engaged specially for the purpose of giving independent advice 
to the zamindar. One would have thought that that settlement could not be easily 
impeached. But whatever it was, when the litigation O.S. No. 25 of 1941 was going 
on in the Sub-Court, Tirunelveli, and the trial had proceeded to a great extent, 
the present zamindar, after the death of his father, the first defendant in the case, 
took active part in the negotiations of compromise, and presumably with the advice 
of counsel appearing on either side the razinama was effected. The second defen- 
dant in that suit, the present zamindar who was eo nomine a party to the compromise, 
and who took active part in acquainting himself with the expenditure that was incur- 
red for the purpose of the litigation by his grandfather, now chooses to impeach the 
compromise as not binding on him. Whatever may be the position so far as his 
sons appellants 2 and 3 were concerned, the zamindar, who was a party to the com- 
promise, cannot repudiate the compromise, and he has not pleaded or established 
any grounds for setting aside the compromise. The attempt on the part of the sons 
of the zamindar was to impeach the compromise as not being a bona fide one, and 
also on the ground, that their father, who was the holder of the estate, had no power 
to represent them in the matter of the compromise, and that therefore it was not 
binding. The considerations applicable for determining the binding nature of the 
compromise between the parties to it and to a compromise, which was sought to be 
made binding upon others not parties to it on the principle that the person who was 
a party to it represented their interests, are no doubt different. Unless there is 
ey to represent the sons and unless the compromise is a bona fide one, the sons. 

ill not be bound by the compromise entered into by the zamindar. In order to 
determine the bona fide nature of the compromise it is said that we must now consider 
independently whether the agreements entered into by the grandfather of the present. 
zamindar were such as could bind the estate or not, and if we reach the conclusion 
that they so bind the estate, then alone the compromise would be binding upon the 
sons of the zamindar. We do not, however, think that this is the correct approach 
to the question at issue. The bona fides of the claim have to be judged upon a consi- 
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deration of the respective claims put forward and the contentions urged in the suit 
in order to find out whether the claims were to any extent enforceable or whether 
they were false to the knowledge of the zamindar and the other party to the compro- 
mise. If the claim was false and false to the knowledge of both the parties, it cannot 
be said to be a buna fide claim. As observed by the Judicial Committee in Ganjesh- 
war Kunwar v. Durga Prasad Singh', a dishonest claim or a claim which was false 
to the knowledge of the person who entered into the compromise could not be trea- 
ted as having been induced by a bona fide plea in relation to that claim. In that case 
Bishambar Prasad Singh was not born blind, and Durga Prasad Singh could not 
possibly have been in ignorance or in doubt as to that fact, when he induced Mus- 
samat Harbans Kunwar to enter into a compromise on behalf of the plaintiff, and there- 
fore had no honest and bona fide beliefin the claim which was made. It was 
therefore held : 

“That compromise and the decree which was made in pursuance of it could not be allowed 
te affect in any way the right of the minor ”, 
(see also Kondama Naicker v. Kandaswami Gounder*, where a similar principle was ' 
applied by the Privy Council). The claim against the zamindar was on the basis of 
agreements entered into by his grandfather. They were not contracts entered into by 
him, and his own action was not in dispute in the litigation of 1941. After the first 
contract there was the later contract of 1929, Exhibit A-15, which, as observed 
already, was brought about with the advice of eminent counsel appearing for the 
zamindar Subbiah Thevar. The only dispute in the suit related to the truth and 
- binding nature of the amounts claimed to have been advanced by the financier. 
Several adjournments were obtained during the course of the trial of the suit when 
one of the witnesses war. under cross-examination, to enable the parties to come to 
Madras, examine the accounts, take advice and satisfy themselves regarding the 
justness of the claim. Ultimately the amount was reduced and the matter was set- 
tled, as per the terms contained in Exhibit A-38. ‘There was nothing in the whole 
course of-the proceedings to show that the zamindar, the present first appellant, 
acted with any ulterior motive, and that there was any lack of bona fides on his part. 
We are therefore in agreement with the view of the Tribunal that in these circum- 
stances the compromise was bona fide. 


' The other question is, whether the compromise decree obtained against the 
zamindar could bind the sons, and whether the zamindar had the capacity to repre- 
sent the sons’ interests in the litigation. 

The estate was an impartible one governed by section 4. of the Impartible 
Estates Act. It must be remembered that section 4 of the Act was enacted after 
the first Pithapuram case, Sr Raja Rao Venkata Surya Mahipatht Ramakrishna Rao 
Bahadur v. The Court of Wards*, which extended the principle of Sartaj Kuari v. Deoraj 
Kuari* that an impartible estate holder could alienate the property and that the 
successors had no right to question it and that he could make a disposition under a 
will, Prior to Sartaj Kuari v. Deoraj Kuari4, the view that obtained in this Court 
was that the impartible estate holder was practically subject to the same restrictions 
regarding his power of alienation as in the case of ordinary joint family properties. 
Jt was this view that was negatived in Sartaj Kuari v. Deoraj Kuari* and an unrestric- 
ted power of alienation was recognised in the holder of the estate for the time being. 
The power of alienation inter vivos was extended to testamentary dispositions. To 
restore the law it was that the Legislature intervened in 1904 and passed the Impar- 
tible Estates Act which was later amended. Section 4 of the Act enacts: 

“ 4 (1) Fhe proprietor of an impartible estate shall be incapable of alienating or binding by his 
debts, such estate or any part thereof beyand his own lifetime unless the alienation shall be made, 
or the debt incurred, circumstances which would entitle the managing member of a joint 
Hindu family, not being the father or grandfather of the other coparceners, to make an alienation 


of the joint property, or incur a debt, binding on the shares of the other coparceners independently 
of their consent.” 


n (1917) 34 M.LJ. 1: L.R. 44 LA. 229 : 3. (1899) 9 M.L.J. (Supp.) 1: L.R. 26 LA. 
LL.R. 45 Cal. 17 (P.C.). 9 83 : ER 22 Mad. 38 P 

2. (1923) 46 M.L.J. 172: L.R. 51 LA. 145: 4. (1888) L.R. 15 LA. 51: LL.R. 10 All. 
ILR. 47 Mad. 181 (P.C). 272 (P.C.), 
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The effect of this provision is, unless the alienation is made or the debt incurred by 
him in circumstances in which a manager of a Hindu joint family not being the father 
or grandfather could make an alienation of the property or incur a debt, the 
alienation or the debt does not bind the successors. After this enactment this 
Co. rt held that, where the holder for the time being incurred a debt or 
executed a mortgage over an impartible estate governed by the Act the 
successor would not be bound by any decree obtained or be liable for the mort- 
gape, whether it be a decree after contest or compromise, as the policy of the Impar- 
ible Estates Act was to preserve the property for the family of the zamindar who 
had practically only a life estate in the zamindari ; as in such a suit the successors 
in title would have no opportunity of raising the question of the binding nature of 
the debt or the mortgage on the estate, the decree obtained against the deceased 
Zamindar could be enforced only in a separate suit (vide Raya Ramachandra Harish- 
chandra Deo Garu v. Akella Venkatalakshminarayana+, Venkatalingamma v. Mum Venka- 
tadri Rao?, Immudipaitam Bommayya Natckan Ayyan v. Subramanya Ayyar* and also a recent 
decision in Gopalakrishna Choudhry v. Knrshnamanayanim Varit where the principle 
of Immudipattam Bomayya Naicken Ayyan v. Subramama Ayyar*, was applied. But in 
all these cases the debt or the mortgage sued on was the act of the very zamin- 
dar who incurred the debt or created the mortgage. It could not, therefore, be 
said that he was acting in a representative capacity so as to bind his successors 
in title. In the latest of the cases above cited, the learned Judges were alive to 
the distinction between cases, where the contract executed by the zamindar 
himself was in issue, and cases, where the claim was founded upon acts other than ' 
his own. For they observed at page 250: 


“We should not be understood as stating that in all respects an impartible estate holder 

cannot represent the estate in litigation. Itis only where his own acts are in question and when his 
borrowings are sought to be charged on the impartible property that he cannot represent the estate, 
so that the debt may bind the estate beyond his lifetime. Suppose, for example, there was a dispute 
as regards portions of the zamindari with a rival landholder and the Sides for the time being 
contests the suit and a decision either way is passed, such a conclusion should be biriding on the 
succeeding zamindar on the principle of res judicata ; or in other words, in all cases where the action 
of the zamindar is one that could be impugned by the succeeding zamindar it seems to us that the 
decree obtained against a zamindar who has himself created the debt cannot be enforced in execu- 
tion against the estate after his death. . . . . . The distinction between the reoresentative 
capacity of an impartible estate holder for transactions entered into by him for binding the estate 
beyond his hfetime and that where he represents the estate in other proceedings in which he has 
no personal estoppel agamst third parties is a real one ; and we are of opinion that section 4 of 
the ‘mnpartible Estates Act clearly enunciates this view.” 
The manager of a joint family in the case of ordinary partible property represents. 
the joint family in suits by or against the family. But where his own acts are in 
question, he cannot be deemed to represent the estate. ‘That principle is not pecu- 
liar to the manager alone, but applies equally to the case of limited owners such as 
a widow. It is settled law ever since the Sivaganga case, Katama Nachiar v. The 
Rajah of Sivaganga®, that a decree bona fide obtained against a widow who holds a 
limited estate is binding on the reversioners in the absence of fraud or collusion. 
The case law on the subject was exhaustively reviewed by this Court in a recent 
decision in Kaltammal v. Sundarammal®, which defines the limits under which decrees. 
obtained against a widow whether on compromise or after contest, would bind the 
reversioners. But there is a clear distinction even in such cases between contracts 
and acts of the widow on the one hand and claims not connected with law, as tersely 
put by Coutts Trotter, J., as he then was in Tirupathiraju v. Venkayya? at p. 512: 

“ I quite assent to the principle that where a widow represents the estate it would be unreasonable- 
to deny her the same discretion to avoid useless litigation as would be vested undeniably in a male 

er. But I think that that must be subject to this qualification—which exists in the present 


case that where the obligation sought to be enforced against the estate is one of her own creation, she 
stands in exactly the same position with regard to the justification of the compromise as she does with 


I. eee 37 M.L.J. 65. 3 an 9 M.I.A. 539. 

2. (1927) 53 M.L.J. 533: LL.R. 50 Mad. ae 1948) 1 MLL.J. 366: I.L.R. (1949) 
97. ; 17T: 

3. eed 46 ML.J. 374. 7. (1921) 42 M.L.J. 392 : LL.R. 45 Mad. 
4. (1950) 2 M.L.J. 247. 504 at p. 512. i 
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regard to that of her original contract, and is clothed with no higher authority and no less degree 
of responsibility by the accident that she has super-added to her cter of a widow in possession 
that of a litigant. To hold otherwise, it seems to me, would be nothing less than an abrogation of 
compromise. I think that the rule that a widow as representing the estate can effectually settle claims 
arising out of the acts of others, 1s a salutary one at sti finis litium. But to give her the same power in 
relation to her own acts would be to make her, as it were, a judge in her own cause ; she is not solely 
concerned with her duty to the estate, as may be supposed in the former case but is obviously liable 
to a bias in favour of attempting to validate her own act. Such a conclusion would obviously deprive 
the reversioners of the very protection which the Hindu Law endeavours to give to them; and would 
unquestionably lead to endless collusive compromises, as the present one may well have been. I do 
not think that such a conclusion has even the superficial merit claimed for it, that on its face it is 

a logical deduction from the fact that she has a discretion as to settling claums which do not arise out 

of her own acts.” 


We do not see any reason for not adopting and applying the same principles with 
reference to the holder of an impartible estate. The position of an impartible 
estate holder, apart from section 4 of the Impartible Estates Act, has now been clearly 
established by decisions. ‘The income is at his absolute disposal and the power 
of alienation is analogus to that of a manager of a joint Hindu family under section 4 
of the Impartible Estates Act. When, therefore, a claim against the estate is made 
in respect of acts not his own, but that of the predecessor, or even by a person clai- 
ming a hostile title to the estate, and the litigation is fought out dona fide, a decree 
obtained in such a suit would obviously bind the successor. It would be illogical 
to deny him in such a case the power to compromise the litigation for the benefit 
of the estate and to compel him to fight the litigation to the finish to the detriment 
of the estate. He should have the same kind of discretion which the manager 
of a joint Hindu family or the widow who inherits a limited estate possesses under 
the Hindu Law. We, therefore, hold that the compromise evidenced by Exhibit 
A-38 was one entered into bona fide by the parties and the claim asserted against 
the estate was a bona fide one. 


The present zamindar who entered into the compromise had the power and a 
capacity to represent not only himself but his successors who would take the estate 
after him. As we have found that the compromise is binding on the estate, it may 
not be necessary to examine afresh the binding nature of the arrangements of 1925 
and 1929 made by Subbiah Thevar, the then holder of the estate with the financier. 
But, however, as the counsel for the appellants had strenuously stressed the point 
it is as well that we deal with that question. 


The background under which the first agreement of 1925 Exhibit A-1 was 
entered into by Subbiah Thevar with the financier has already been narrated. 
The principal terms of the agreement, Exhibit A-1 may now be stated. After 
reciting the prior history of the litigation and the failure of Subbiah Thevar to secure 
financial help and the disappointment occasioned by Tharaganar under the agree- 
ment of 1921, the terms of the arrangement are enumerated in the agreement and 
they are as follows: 


(1) The financier was authorised as the agent to spend money on his behalf till the final court 
of appeal i.e. the Privy Council all moneys necessary for the litigation by engaging lawyers, appoint- 
ing agenis and clerks and obtaining documents, etc. 

(2) A sum of Rs. 75,000 should be deposited separately without interest in the financier’s. 


shop at Madurai for the above expenses. A sum of Rs. 7,500 is allowed as a lump sum fixed travelling 
allowance to the financier to be incurred by him till the decision is reached in the litigation. 


(3) Rs. 10,000 is to be kept in deposit in the financiers firm without interest for the maintenance- 
expenses and other incidental expenses such as travelling expenses of Subbiah Thevar, etc. who could 
withdraw not more than Rs. 350 per month. 


(4) Another sum of Rs. 10,000 to be kept in deposit to meet the claims that may be made by 
. These sums together make up a lakh of rupees, the receipt of which was acknowledged 
by Subbiah Thevar. 


5) In consideration of this, it was agreed to give Rs. 6 lakhs, adding Rs. 5 lakhs to the above 
Rs. i , in consideration and as recompense for the huge profit and the permanent benefits to be 
derived by Subbiah Thevar as a result of the help of the Bannie and also for the personal exertion 
and the risk undertaken by him for the sum of Rs. 1 lakh agreed to be given under the agreement for 
the maintenance and conduct of the case. A first charge for this amount was created in favour of the 
financier on the entire Uthumalai zamin consisting of 55 villages. 
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©) If it became necessary to spend more than Rs. : lakh the financier should spend the same 
which should be repaid with compound interest at 2 per cent. per annum with six monthly rests from 
the date of the excess expenditure. ‘This also was secured on the zamindari. As soon as the litigation 
terminated the financier should be repaid the amount of Rs. 6 lakhs and az that amount carried no 
interest the fmancier should take possession of the estate and recoup himself from the income after 
deducting the expenses. During the period in which the financier was in possession of the estate, 
he should pay by way of maintenance a monthly allowance of Rs. 2,000 from out of the income of 
the zamin. e entire income from pannai lands was allowed to be appropriated as no interest was 
payable on the sum of Rs. 6 lakhs. Liberty was given to the financier to get himself impleaded as 
a to the suit or ap whenever occasion arose. Final decision was interpreted as meaning 
a favourable decision in the District Court, High Court and the Privy Council. The Financier was 
also empowered to transfer any of his rights under the agreement to others. 


The question is whether this agreement was vitiated either on the ground 
that it was champertous or that it was extortionate and unconscionable in its terms. 

It is settled law that the English law of champerty does not apply to India and 
that agreements to finance litigation are not opposed to public policy. But if such 
agreements are contrary to principles of equity and good conscience or unconscion- 
able and extortionate in their terms, Courts would not enforce the agreements 
according to their terms. ‘This was settled by the Privy Council in Raghunath v. Nil 
Kanth! and very recently in Ramanamme v. Viranna*, the Privy Council summarised 
the position as follows : 


“ Jt has long been held that in India agreements to finance litigation in consideration of having 
a share of the property if recovered are net per se opposed to public policy. They may beso if the 
object of the agreement is an improper one, such as abetting or encouraging unrighteous suits or 
gambling in litigation ; or their enforcement against a party eae be contrary to the principles of 
equity and good conscience, as unconscionable and extortionate bargains.” 


It cannot be said that this agreement tantamounts to a gambling in litigation, and 
it was not attacked on any other ground except that the provision of a bonus of 
Rs. 5 lakhs and the provision to give the income of the private lands were extor- 
tionate and unconscionable. The circumstances and the difficult situation in 
which Subbiah Thevar was placed when he had to recover a big fortune like the 
estate of Uthumalai, have already been adverted to. He had to fight very heavy 
odds. There were as many as three litigations in respect of the estate. But he had 
not a single pie in his hands. One financier had disappointed him. Others deman- 
«ied onerous terms, and it was only Subramanyam Chettiar that ultimately came to 
his rescue. For any amount advanced by the financier, whether the original 
sum of Rs. 1 lakh or excess amount as provided under the agreement he had to take 
the risk of losing the amount if ultimately Subbiah Thevar should fail in the liti- 
gation: Even if he succeeded the amount of Rs. 6 lakhs carried no interest and the 
event of getting possession of the estate was wholly uncertain on that date. The 
Jitigation actually terminated in 1937 though it was started as early as 1922, 1.¢., 
12 years after the agreement and 15 years after the institution. ‘There was the possi- 
-bility of Rs. 1 lakh not earning any interest, for about 12 years. Though Subbiah 
Thevar succeeded in the first Court, it was only after giving security the estate came 
into his possession. The income of the pannai lands as estimated by the Tribunal 
was about Rs. 22,000 per year. If interest on Rs. 6 lakhs were to be calculated 
at 12 per cent. per annum the income of the pannai lands would be hardly sufficient 
‘to yield 3 or 4 per cent. Even if one lakh of rupees should carry interest at 12 per 
-cent. the interest would be Rs. 12,000 per annum, and the risk involved was very 
great. ‘The estate was estimated to be worth Rs. go lakhs by one of the members 
of the Tribunal, whereas the other put it higher. The income of the estate was about 
Rs. 1 lakh. The sum of Rs. 6 lakhs would be about one sixth of the estate. What 
ig more important is that though Subbiah Thevar and his son were all the while 
disputing the correctness of the amounts advanced by the financier they never com- 
plained that this remuneration of Rs. 6 lakhs was unconscionable or extortionate. 
As will be shown later, without objection this amount was included in the later 
agreement. ‘The financier had not only to advance the money but also had to 
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look after the litigation by engaging vakils, keeping the records, paying the lawyers 
and in fact to do everything on his behalf. He had to advance also further sums 
oyer and above Rs. 1 lakh, and he had to take the risk as regards that amount 
also: He advanced nearly a sum of Rs. 4 lakhs including interest before 1929 and 
a further sum of Rs. 1,55,000 and odd till 1937, the interest on which comes to 
Rs. 1,45,000, t.e., another 3 lakhs so that he spent in all a sum of Rs. 7,96,000 inclu- 
ding interest. In view of these circumstances which were not disputed, the agree- 
ment to pay a bonus of Rs. 5 lakhs and the income from the pannai lands cannot be 
considered to be extortionate or unconscionable. It is futile for the sons of the 
zamindar now to contend after the estate was obtained that there was no necessity 
to borraw money under such terms and to complain that it was unconscionable 
and extortionate. There is no suggestion anywhere that the Chettiar exercised 
any undue influence or took undue advantage of the situation so as to extract or 
wring out from Subbiah Thevar unjust terms compared with the terms of the pre- 
vious financier, undoubtedly the terms under Exhibit A-r are more favourable. 
“There is nothing therefore, in our opinion to hold that the terms of this agreement 
were either extortionate or unconscionable, and this is the only ground on which 
the agreement was attacked all through. What followed subsequently would 
emphasise that this conclusion of ours is justified. 


The suit was disposed of in the trial Court on 3rd January, 1929. On rth 
February, 1929, the parties looked into the accounts up to date along with the 
vouchers, and it was then ascertained that besides the sum of Rs. 1 lakh already 
advanced the financier had also advanced a further sum of Rs. 3 lakhs which inclu- 
ded principal and interest up to date. ‘Thus in all including the Rs. 5 lakhs agreed 
to be paid as bonus, the liability of Subbiah Thevar came to Rs. g lakhs, and this 
agreement was signed not only by Subbiah Thevar but also his son. No dispute 
was raised at the time of the settlement either that the amount advanced or the 
amount arrived at was not correct, nor was it contended that the bonus agreed to be 
paid was extortionate and unconscionable. There was also another arrangement 
evidenced by Exhibit A-7 which is described as yadast dated 27th February, 
1929, which also reaffirms the accuracy of the amounts spent by the financier after 
sanctioning the accounts along with the vouchers, receipts, bills and chittas. The 
zamindar agrees under this yadast that the possession of the zamin should be obtained 
including the surplus cash from the District Court, Tirunelveli, by the financier 
till all the amounts due to him under the above said agreement were fully discharged. 
He was also given liberty to get himself impleaded if an appeal was preferred against 
the decision of the trial Court. There was yet another yadast of 18th February, 
1929, Exhibit A-8 which contains the charge on the Uthumalai zamin for the amounts 
due to the financier. 


After the appeals were filed there was the agreement of 29th April, 1929, which 
was brought about by counsel appearing for the zamindar and the Chettiar, i.e., 
Mr. Grant and Mr. K.S. Krishnaswamy Ayyangar. Mr. Patanjali Sastri, as he 
then was, was appointed to give independent advice to the zamindar. This agree- 
ment sets out elaborately the facts and the circumstances under which the agree- 
ment came to be executed and acknowledges mediation by the aforesaid gentleman 
and it recites that the terms and conditions were fully explained to the zamindar. 
Under this agreement the zamindar acknowledged that he was fully satisfied of the 
correctness of the sum of Rs. 9 lakhs payable by the zamindar to the Chettiar. 
The sum of Rs. g lakhs was not to carry interest from reth February, 1929. The 
Chettiar, however, was given the income from the entire pannai lands in the zamin- 
dari from Fasli 1339. Provision was made for further advances for the conduct 
of the appeals and it was provided that until disposal of the litigation by the final 
Court of appeal, the Privy Council, he should advance monies which should carry 
interest at 12 per cent. per annum. The Chettiar was given liberty to take procee- 
‘dings to draw the amount lying with the receiver or with the Court after furnishing 
necessary security. There were also various other terms which it is unnecessary 
to refer to in detail. It also provided that the Chettiar should pay to the zamindar 
and his son a monthly allowance of Rs. 250 and 100 respectively for a period of 
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one year from the date of the agreement. The Chettiar was permitted to 
appropriate the sum of Rs. 10,000 reserved with him for payment to Thamthasin 
Tharaganar. 


This agreement was attested by the learned counsel, and there is an endorse- 
ment that the Zamindar admitted in the presence of Mr. Krishnaswami Ayyangar 
and Mr. Grant that the document was translated in Tamil and that it was fully 
explained to him and that he understood the contents. In accordance with the 
terms of this agreement the financier advanced several sums and the litigation 
ended A R in favour of Subbiah Thevar. Subbiah Thevar died on rst 
January, 1941. Though he was alive for so many years no attempt was made by 
him to dispute the agreements on any ground on which it is now attacked. 


Then followed the suit O.S. No. 25 of 1941 to enforce payment of the amounts. 
due to the financier, as has been already stated. In this suit again the father of the 
present Zamindar was a party, but he died during the pendency of the suit and the 
Suit was fought out by the present zamindar. All available pleas were taken, and 
documents to establish the claim were filed on behalf of the BE and Messrs. 
Patanjali Sastri, Grant and Krishnaswami Ayyangar were examined as witnesses. 
whose depositions have been marked as exhibits in the present case. A perusal 
of those depositions would show that the settlement was arrived at after the zamindar 
examined and scrutinised the accounts along with the vouchers, rec ipts, bills, etc. 
and that there was no complaint by the zamindar Subbiah Thevar that the amount 
agreed to be paid was extortionate or unconscionable. It is during the course of 
the suit that the parties, j.e., the present zamindar himself and Subramanyam 
Chettiar entered into a compromise realising the fact, that it was more beneficial 
from the point of view of the estate to settle the matter rather than fight the litigation 
to its finish. As pointed out by the Tribunal, if the suit was fought out, it may be that 
the zamindar would have been made liable for a sum of anywhere between 11 and 
8 lakhs and the amount actually agreed to be taken by the financier was Rs. 6,25,000. 
This compromise is also a document drawn up elaborately, describing the position 
of the zamindar as the holder of the impartible estate and also as manager of the 
joint family and reciting that the parties had in view the provision in section 4 of the 

mpartible Estates Act and that the debt was in fact binding on the estate. It 
shows that the zamindar entered into the razinama not only in his individual capa- 
city but also as representing the impartible estate of Uthumalai. It was acknowledged 
by him in this compromise that he was fully convinced that the interests and bene- 
fit of the family and the zamindar of the estate would be served by compromising 
the suit, and that in doing so he was exercising the powers under section 4 of the 
Impartible Estates Act. The compromise, as acknowledged by him, was reached 
after examining the binding nature of the debts in the light of the oral and docu- 
mentary evidence let in up to that stage and after mutual discussions with the 
parties and with the help of friends and well-wishers. It is after all this that the 
second defendant was convinced and satisfied that it was in the power and com- 
petence of Subbiah Thevar and first defendant to enter into the agreements and 
settlements so as to bind the joint family and the zamindari estate of Uthumalai. 
The compromise created a charge for the amount on the Uthumalai estate. It is 
unnecessary to refer to all the terms of this compromise. In this compromise also 
the present zamindar never raised any dispute that the amount of Rs. 6 Jakk agreed 
to be paid to the financier after termination of the litigation was either execessive 
or extortionate and unconscionable. The compromise was intended to bind the 
estate, and the basis on which the compromise was‘ehtered into was the agreements 
which were brought about by the ani ie of the present zamindar, so that it was 
not the act of the zamindar at the time that was in issue before the parties but it 
was the action of the grandfather, who borrowed monies for bringing into existence 
the very estate which came into possession of the zamindar and subsequently notified 
by the Government under the Estates Abolition Act. 


In view of all these circumstances we are unable to accept the contention, 
that the bargain was either extortionate or unconscionable. In our opinion, the 
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agreements are binding on the estate and the Tribunal elaborately considered the 
binding nature of the expenses incurred by the financier and came to the conclusion, 
that the claimants had established its binding nature. That finding, as already 
stated, was not challenged before us, and not a word was said about the correctness 
of those findings. We must therefore proceed on the footing, that those amounts 
were spent for litigation and for purposes binding on the estate. It therefore follows, 
that, even apart from the compromise, the agreements entered into by Subbiah 
Thevar are binding on the estate. It was however, faintly argued that the amount 
was borrowed by Subbiah Thevar for his own benefit to obtain possession of the 
estate and not for the benefit of his successors or for a purpose binding on the estate. 
The argument has no merits. But for the amounts that were borrowed from the 
financier the estate itself would not have come into existence, and the argument, 
that he fought the litigation only for his own benefit and not for the successors, 
is in our opinion purile. Having got the benefit of the estate, it is surprising that 
the people who are enjoying the benefits and who expect the benefits of the estate 
further should dispute the binding nature of the debts contracted for the litigation. 


The only other point that was urged before us and which remains to be consi- 
dered is the contention, that the basis of the arrangement and the compromise was 
the continued existence of the estate of Uthumalai and as that estate has now been 
taken over by the Government the doctrine of frustration of contract must be applied 
to the compromise and the agreements, and it must be held that they have become 
impossible of performance. This argument was, in our opinion, rightly rejected by 
the Tiibun il. A persual of the agreements and the compromise would undoubtedly 
establish that the liability to pay the amount was not conditioned on the continued 
existence of the estate. All that was provided in the said documents was the mode 
of discharging the debt from and out of the assets of the estate, with a charge on it. 
Merely because the mode of charge contemplated is not now fully available there 
is no reason to hold that the contract has become impossible of performance. It 
has now been authoritatively decided by the Supreme Court that in view of sec- 
tion 56 of the Indian Contract Act, recourse cannot be had to principles of the Eng- 
lish Law on the subject of frustration of contracts. If, on a construction of the 
contract, it is possible to conclude that there is an implied or express term according 
to which the contract will stand discharged on the happening of certain circum- 
stances, the dissolution of the contract would take place on the terms of the contract. 
itself, and there is no scope for the application of section 56 of the Contract Act. 
The matter would then be governed by section 32 of the Contract Act. However, 
even apart from any implied term which operates to release the parties from per- 
formance of the contract, if the real purpose of the contract was frustrated by the 
inclusion of occurrences of unexpected events or change of circumstances beyond: 
what was contemplated by the parties no question of finding an implied term in 
such an event arises, and if the contract by reason of such circumstances became 
impossible of performance section 56 applies and it becomes void. In arriving at 
the conclusion whether it became impossible, the belief, knowledge and intention. 
of the parties are evidence, but evidence only on which the Court has to form its 
own conclusion, whether the changed circumstances destroyed altogether the 
basis of the adventure and its underlying object. ‘The word ‘impossible’ in section 
56 was not used in the sense of physical or literal impossibility. The performance 
may not be literally impossible but it may be impracticable. The section applies, 
unlike in the English Law, to contracts relating to immovable property as well as 
to movable property, in view of the principle deducible from the decision of the, 
Supreme Court in Satyabrata Ghose v. Magneeram Bangur ©& Co.+, and bearing such 
principles in mind one has to consider whether the compromise in this case became 
impossible of performance and therefore became void. The liability of the zamin- 
dar and the estate is absolute and is not subject to any conditions. It was expected 
no doubt, that the debt could be paid from the zamindari but nothwithstanding 
the fact that the compromise was entered into in 1945 the Zamindar committed 
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default in carrying out the terms of the compromise fully, and therefore the balance 
remained due to the petitioners. The estate is now represented by the compensa- 
tion money, against which a statutory right is conferred upon creditors, who could 
establish that their debts were liable to be paid out of the assets of the zamindari. 
It is therefore difficult -to hold that the contract became impossible of per- 
formance within the meaning of section 56 of the Contract Act. To the extent 
to-which the compensation amount is available the statute gives an undoubted 
right to the creditor to be paid from the compensation amount, provided his debt 
was such that it could be paid out of the assets of the zamindari. We are therefore 
in agreement with the view taken by the Tribunal that the contract did not become 
impossible or incapable of performance. It would therefore follow from the fore- 
going discussion and the findings that §.T.A. Nos, 11 and r2 of 1952 must be dis- 
missed with costs in one, S.T.A. No. 11 of 1953. ` 


_ There is then the appeal S.T.A. No. 10 of 1953 by the Executive Officer of 
Sri Navaneethakrishnaswami Devasthanam, Veerakeralampudur. The present 
zamindar was the trustee of this temple, and the hereditary trusteeship vested in the 
zamindars. A sumi of Rs. 80,000 representing the accumulations of the income 
of the villages set apart for the benefit of the temple became payable by the Court 
of Wards, and it was paid to Subbiah Thevar, who invested this money in certain 
bonds. The present zamindar, who succeeded to the estate in 1941, filed O.P. No, 1 
of 1944 in the District Court of Tirunelveli for a succession certificate, and on 18th 
Fel ruary, 1947 it was granted. He obtained two bonds for the amount, one for 
Rs. 78,000, and another for Rs. 5,200 in all Rs. 82,000. In July, 1949, when the 
Government Auditor inspected the accounts and called for the bonds for verification, 
as they were disclosed in the property register of the temple which had to be main- 
tained under section 22 of the Hindu Religious Endowments Act they were not 

roduced. A requisition was made by the Assistant Commissioner of Religious 
Hadowments upon the zamindar to produce the documents. To this, the reply of the 
zamindar was that he had utilised the money for payment of peshcush and other obli- 
gations binding on the estate, and therefore he sent a promissory note executed by him 
in his individual capacity in his own favour as the trustee of the temple. The pro- 
missory note is dated 24th July, 1949. A prosecution was launched against the 
zamindar on the ground that he had committed criminal breach of trust. He was 
convicted and it was confirmed on appeal. But in revision this Court set aside the . 
conviction. The Devasthanam then filed O.S. No. 60 of 1951 in the Sub-Court 
of Tirunelveli and obtained a decree for the amount against the zamindar on rst 

October, 1952. Under section 6 of the Impartible Estate Act, permission of the 
Collector was required if money was borrowed for purpose of paying peshcush, 
but that permission was not obtained. Before the Tribunal the Executive Officer 
made common cause in opposing the claim of the financier as that claim if allowed 
would take away the entire amount leaving nothing to pay the other debts. 
Mr. Seshachalapathi, the learned Advocate for the Executive Officer, however, took 
up a different line of attack before us. He raised two additional contentions. 
Firstly he claimed as a creditor he was entitled to be paid out of the assets of the 
zamindari and secondly in any event as the trustee had mixed the funds of the 
Devasthanam with his own funds he is entitled to follow the assets into the com- 
pensation amount on the principle of following trust property into the hands of the 
trustee or if it is converted into property to proceed against the property. The 
decree, which was obtained by the Devasthanam on the basis of the promissory note 
executed by the zamindar, was only a personal decree against the zamindar and 
therefore as a creditor he could not claim that this debt was a debt binding on 
the estate and therefore payable out of the assets of the zamindari. Further 
the financier had a charge over the estate, and therefore his claim has priority. 
On neither ground therefore the Devasthanam is entitled to a priority. As regards 
the second point, though it was not raised in that form before the Tribunal we 
think it unnecessary to go into it for the simple reason, that if he is merely claiming 
to follow the trust property he could not invoke that principle under the Estates 
Abolition Act, as to the scope of the claims which could be adjudicated by the 
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Tribunal was restricted .to claims of creditors and claims of maintenance holders. 
He would in that event be not a creditor as understood by the Act, and his claim 
will be that his propérty was mixed with the property of the zamindar, which has 
now ultimately been converted into compensation money. We do not ress 
any opinion whether the principle of following the trust property would apply to 
the facts of the present case. Suffice it for our purpose to hold that even on that 
basis he would not be a creditor and is not entitled to have the amount paid out 
of the compensation money. Though it is unfortunate, that the temple had lost 
a large amount, we regret there i$ no way of helping the Devasthanam in these 
proceedings. On this short ground therefore the appeal by the Executive 
Officer, S.T.A. No. 10 of 1953 must be dismissed, but in the circumstances without 
costs. 


K.S. ee Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -—Mr. P. V. RajamMannar, Chief Justice AND Mr. Justice SOMA- 
SUNDARAM. 


R. V. Manicka Chettiar .. Appellant* 
v. 
Rajambal Ammal and another .. Reshondents. 

Civil Procedure Code (V of 1908), section 47-—Co-defendant—When becomes representative of the other 
defendant—Claim of a co-defendant allowed in execution—Decree-holder’s right—Separate suii—if could lie 
—RBar under section 47. 

A defendant who puichases the property of a co-defendant pending certain proceedings in a 
suit instituted against the defendants, should be regarded as the representative of the other judgment- 
debtor. If in execution of the decree against the property so sold, the purchaser judgment-debtor’s 
claim petition, based on his purchase from the other judgment-debtor is allowed, the proper remedy 
of the plaintiff decree-holder is to appeal under section 47 of the Code of Civil Procedure agains! the 


order in the clam petition and not to file an independent suit. Such a suit is not maintainable as 
section 47, Civil Procedure Code, is a bar to such a suit. 


There is no difference in principle in such cases between purchases made in Court sale or by 
Puivate treaty. 

Appeal against the Decree of the District Court of North Arcot at Vellore 
in Appeal Suit No. 33 of 1950, preferred against the Decree of the Court of the 
Subordinate Judge of Vellore in Original Suit No. g2 of 1948. 


T. R. Ramachandran for Appellant. 
S. Ramanujachari for Respondents. 


The Judgment of the Court was delivered by 


Rajamannar, C. J.—This second appeal came on before Krishnaswami Nayudu, J., 
who suggested that the appeal might be heard by a Bench, as it involved an impor- 
tant question of law. It arises out of a suit filed by the respondents in the following 
circumstances. One Subramania Mudaliar, the husband of the ist respondent 
and the father of the 2nd respondent filed a suit O.S. No. 83 of 1940 in the Court 
of the District Munsif of Ranipet against the 2nd defendant and others. He applied 
for an order of attachment before judgment of the properties belonging to the and 
defendant. ‘The attachment was ordered and made absolute on 7th December, 1940. 
A preliminary decree was passed in the suit, which was for dissolution of a partner- 
ship and the taking of accounts, on 31st October, 1942. On goth August, 1943, 
the suit was dismissed against the present 2nd defendant and another defendant. 
There was an appeal against this order of dismissal, which was allowed on ist 
August, 1944, and the suit was remanded as against the 2nd defendant. It was 
during this interval, on goth January, 1944, that the property in suit was purchased 
by the present 1st defendant from the 2nd defendant. Eventually, a revised final 
decree was passed on 24th October, 1945, which made the and defendant also. 


* Second Appeal No, 1924 of 1951. grd February, 1955. 
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lable. A petition to execute this decree was filed in 1946, E.P. No. 37 of 1946. 
That was dismissed on 27th April, 1946, because the decree-holder was dead. Sub- 
sequently, the legal repıesentatives of the deceased decree-holder, Subramanja 
Mudaliar, namely, the present plaintiffs filed E.P. No. 351 of 1946. The ist defen- 
dant intervened with a claim petition, E.A, No. 117 of 1947. His claim was based 
on the purchase he had made on 20th January, 1944. This petition was allowed 
on 17th July, 1947. On 16th July, 1948, the suit out of which this appeal arises 
was instituted. ‘The relief prayed for was the setting aside of the order passed 
in E.A, No. 117 of 1947. The ground on which the plaintiffs attacked the order 
passed on the claim petition of the 1st defendant was that the original attachment 
which had been a absolute on 7th December, 1940, continued to be in force, 
because of the subsequent order passed by the appellate Court on 1st August, 1944, 
and that even if the original attachment ceased to be in effect when the suit was 
dismissed on goth August, 1943, against the znd defendant, the attachment revived 
by the order of remand passed by the appellate Court. It was further alleged 
by the plaintiffs that the order dismissing E.P. No. 37 of 1946 did not have the effect 
of terminating the attachment, particularly because at that time the decree-holder 
himself was dead and his legal representatives had not come on recerd. In addition 
to these allegations based upon the continuance of the attachment, the plaintiffs 
also alleged in paragraph 9 of the plaint that the sale in favour of the 1st defendant 
was not a bona fide but a fraudulent transaction nominally got up with a view to 
defraud the plaintiffs and their decree. In paragraph 12, the plaintiffs stated that 
they were filing the suit in a representative capacity on behalf of all the creditors 
under section 53 of the Transfer of Property Act, and in paragraph 13 that the aliena- 
tion by the 2nd defendant was secretly to benefit himself and delay his creditors. 
When the suit came on for trial before the learned Subordinate Judge of Vellore, 
learned counsel for the plaintiffs gave up the case as put forward by the plaintiffs 
in the plaint that the alienation in favour of the rst defendant fell within section 53 
of the Transfer of Property Act. The suit thereafter was confined to an attack 
on the validity of the purchase made by the 1st defendant by reason of the subsistence 
of the attachment originally ordered on 7th December, 1940. The 1st defendant 
inter alta contended that the suit itself was not maintainable because the remedy of the 
plaintiffs was by way of an appeal under section 47 of the Code of Civil Procedure, 
inasmuch as the rst defendant should be regarded as the representative of the judg- 
ment-debtor, having purchased the property of the judgment-debtor pending the 
attachment. The learned District Munsif decreed the suit. He held that section 47 
was no bar to the suit and by reason of the remand order, the attachment revived 
and the purchase by the 1st defendant would not avail as against the claim of the 
male There was an appeal by the rst defendant to the District Court. The 
earned District Judge confirmed the decision of the District Munsif. He held 
in favour of the plaintiffs on all the contentions raised by the 1st defendant, namely, 
that the attachment was not subsisting and had come to an end with the dismissal of 
the suit on goth August, 1943, and that the remedy of the decree-holder was to 
appeal under section 47 of the Code of Civil Procedure and not to file a separate 
suit. Hence this second appeal by the 1st defendant. 


In our opinion, the appeal must succeed on the ground that the suit was not 
maintainable. By virtue of his purchase from the judgment-debtor on 2oth Janu- 
ary, 1944, the 1st defendant must be held to be a representative of the judgment 
debtor. There is direct authority for this position in a dicision of a Full Bench of this 
Court in Sestharaman Chettiar v. Chidambaram Chettiar+, followed by Satyanarayana 
Rao, J., in Subramanian Chettiar v. Official Receiver of Ramnad*. The learned District 
Judge distinguished that decision on what appears to us to be specious ground, viz., 
that in that case the purchase was at a Court sale, whereas in the present case the 
purchase was by private treaty. We are unable to s e any difference in principle 
between the two kinds of sales and indeed, Mr. T. M. Krishnaswami Ayyar, learned 
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counsel for the respondent, did not wish to support the judgments of the Courts 
below on that ground. i 

. But Mr. Krishnaswami Ayyar sought to support the judgments of the Courts 
below on two other grounds. One was that the suit was a representative action, 
and therefore the bar under section 47, Civil Procedure Code would not apply to 
such a suit. We may mention that this point was not raised in either of the Courts 
below. The reason is not far to seek. Though originally there were allegations 
impeaching the validity of the sale as having been in fraud of crediturs and also 
a statement that the suit was being filed in a representative capacity under section 53, 
‘Transfer of Property Act, the suit ceased to be such a suit at the trial. For all 
practical purposes, the suit was a suit under Order 21, rule 63, simpliciter. In- 
fact, even after the above allegations regarding the validity of the sale had been 
made, the prayer was only to set aside the order passed on the claim petition. There 
‘was not even a prayer for a declaration that the alienation in favour of the 1st 
‘defendant was not binding on the creditors. We, therefore, see no substance in 
this contention. 


The second ground we have found it very difficult to follow. So far as we 
are able to gather, the argument is this: On goth August, 1943, the attachment 
ceased, but when the appeal was allowed, there was a reimposition of the attach- 
ment with retrospective effect from the original date of attachment. Alongside 
with this position which Mr. Krishnaswami Ayyar maintained, he also put forward 
another contention that in spite of this position, between goth August, 1943 and 
ist August, 1944, there was no attachment and therefore the first defendant by 
reason of his purchase on 20th January, 1944» during this period was not a purchaser 
of property under attachment and therefore he was nota representative of the 
judgment-debtor. We find it dificult to accept this inconsistent plea. If what the 
learned counsel meant was that for all purposes there was no attachment in force 
between goth August, 1943, and rst August, 1944, then obviously the purchase by 
the first defendant cannot be impugned on the ground that it was made during 
the subsistence of the attachment. If, on the other hand, the attachment must be 
deemed to have continued throughout by reason of the subsequent order of the appel- 
late Court having retrospective effect, then it is obvious that the purchase was pen- 
ding an attachment and by reason of such a purchase the first defendant became a 
representative of the judgment-debtor. In either event, the respondents cannot 
succeed. 

We hold that the suit is not maintainable, as the only remedy which the plain- 
tiffs had was by way of an appeal against the order dismissing their claim petition. 
In view of this finding, it is not necessary to deal with the other questions raised 
in this case. 

The second appeal is allowed, and the suit is dismissed with costs throughout. 

R.M. ee Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—Mr. P. V. RAJAMANNAR, Chtef Justice AND Mr. Justiczk Raja- 
GOPALA AYYANGAR. 
G. Srinivasalu Naidu and others .. Appellants* 
U. 
Raju Naicker and others .. Respondents. 
Hindu Law—Foint family—Alienation—Purchase of property for the joint family and agreement by the 
manager to reconvey the property tf sale amount is repaid at any time within ten years-—Such agreement to reconvey 
af requires family necessity for benefit to justify it. 
By a deed of sale dated gth May, 1 37» executed by the plaintifs (who were three brothers 
and their three sons making a joint famil : ¢ suit properties were conveyed to the 2nd defendant, 
defendants 1 and 2 being brothers and defendants 3 and 4 being their sons making a joint family). 
14th May, 1937, the rst defendant executed in favour of plaintiffs 1 to 3 an agreement of 
reconveyance the material part of which ran as follows :—- 
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“I have obtained a sale deed for Rs. 5,000 from you in respect of the undermentioned family 
popes belonging to you for our family in the name of my undivided younger brother Kesavalu. 
aidu (and defendant) on the aforesaid date. If as requested by you you should pay the sale amount 
at any time within a period of ten from now, we shall receive the said amount and myself and 
my owes brother Kesavalu Naidu mentioned above shall reconvey the suit properties to you abso- 
lutely by means of a sale-deed after receiving the aforesaid amount.” It was further recited that the 
1st defendant as family manager had ful! authority to execute the document. Ina suit for specific 
performance of the agrecment to reconvey the suit properties it was contended that the agreement 
was not binding on the other members of the family of the defendants as it was not justified by any 
family necessity or benefit. 


Held :—The sale and the agreement to reconvey should be considered as parts of the same- 
transaction and they were both executed in fulfilment ofa single contract. In such cases the 
agreement to reconvey need not be justified by family necessity or benefit. 

Veeraswami v. Narayya, (1949) 1 M.L.J. 97: (1948) L.R. 75 I.A. 252 : ILL.R. (1949) Mad. 487 
(P.C.), distinguished. 

Appeal under clause 15 of the Letters Patent against the judgment and decree 
of Mr. Viswanatha Sastri, J., dated 21st November, 1950 and passed in A.S. No. 
287 of 1947 preferred to the High Court against the decree of the District Court 
of South Arcot, dated 12th March, 1947 and passed in O.S. No. 6 of 1946. 


V. C. Veeraraghavan and S. Thyagarajan for Appellants. 
G. R. Fagadisan and T. V. Balakrishnan for Respondents. 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—To decide the only question which has been placed before us 
in this Letters Patent Appeal against the judgment of Viswanatha Sastri, J., in A.S. 
No. 287 of 1947, it is sufficient to state the following facts : The defendants are the 
appellants. The suit was for specific performance of an agreement to recovery 
the suit properties. Plaintiffs 1 to 3 are brothers, and plaintiffs 4 to 6 are their sons. 
Defendants 1 and 2 are brothers and defendants 3 and 4, their sons. By a deed of 
sale dated gth May, 1937 (Exhibit D-18) executed by the plaintiffs, the suit proper- 
ties were conveyed to the second defendant. On 14th May, 1937, the first defen- 
dant executed in favour of plaintiffs 1 to 3 an agreement of reconveyance (Exhibit 
P-1) which is the basis of the present suit for specific performance. Tne material 
part of this agreement runs as follows : 

“I have obtained a sale deed for Rs. 5,000 from you in respect of the undermentioned family 
operties belonging to you for our family ia the name of my undivided younger brother Kesavalu 
aidu on the aforesaid date. If as requested by you, you should pay the sale amount at any time 

within a period of ro years from now, we shall receive the said amount and myseif and my younger 
brother Kesavalu Naidu mentioned above shall recovery the said properties to you absolutely by 
means of a sale deed after receiving the above mentioned amount.” 

It was further recited that the first defendant as family manager had full authority 
to execute the agreement. Before us, it was not disputed that the suit properties. 
were purchased under Exhibit D-18 for the joint family of the defendants, though 
the sale deed itself was taken in the name of the second defendant. It was also 
admitted that the rst defendant in executing Exhibit P-1 was doing so on behalf 
of the family as its manager. On these facts, it was contended for the defendants- 
appellants in the trial Court and before Viswanatha Sastri, J., and the contention 
was repeated before us, that the agreement for reconveyance executed by the rst 
defendant was not binding on the other members of the family, as it was not justi- 
fied by any family necessity or benefit. The basis of the contention was that the 
sale and the agreement to reconvey were two independent transactions and as the 
properties were purchased for the benefit of the family of the defendants, any sale 
of joint family property by its manager could be binding only if it was for 
necessity or benefit. The learned Judge, Viswanatha Sastri, J., held that the sale 
and the agreement to reconvey should be considered as parts of the same transaction 
and they were both executed in fulfilment of a single contract. He found that the 
agreement to reconvey was a part of the consideration for the sale. In such cases, 
it would be impossible to prove necessity or benefit for the agreement to reconvey, 
standing by itself, and the agreement to reconvey need not be justified by family 
necessity or benefit any more than the sale to the family. On this reasoning, he 
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rejected the contention of the defendants. An unreported decision of Govinda 
Menon, J., in S.A. No. 851 of 1946 was relied upon, but the learned Judge found 
unable to follow it. 


Learned Counsel for appellants again pressed before us the contention that the 
sale and the agreement to reconvey were two different transactions to be judged sepa- 
rately. In support of this contention, he relied strongly on the decision of the Privy 
Council in Veeraswami v. Narayya, which had also been relied upon by Govinda 
Menon, J. It is necessary, therefore, to deal with that case at some length. In 
that case, the appellant and his father sold certain properties to the respondents for 
Rs. 6,000 and a sale deed was executed on 30th November, 1932. In 1940 the appel- 
lant, alleging that when the properties were sold it was verbally agreed that they 
should be reconveyed if the purchase price was repaid within a period of 5 years, 
which was later extended for a further 3 years, instituted a suit against the respond- 
ents for specific performance of the alleged oral agreement to reconvey. The evidence 
established that there was such an oral agreement. It was, however, contended 
that the appellant was precluded by section 92 of the Evidence Act from adducing 
evidence of such an agreement. Their Lordships of the Judicial Committee over- 
ruled that contention on the ground that section 92 of the Evidence Act did not 
preclude evidence of such an agreement because the agreement did not contradict, 
vary or subtract from the terms of the sale deed within the meaning of that section ; 
nor did the agreement add to the terms of the sale deed. ‘The decision was, there- 
fore, on the applicability of section g2 of the Evidence Act to the facts before them. 
In dealing with the objection based on that section, their Lordships observed that 
the sale and agreement to reconvey should be treated as separate and independent 
transactions, that is to say, that the terms of each should be taken separately. The 
following observations of their Lordships only lead on to the discussion of the only 
question which fell for decision: 

“ In their Lordships’ opinion, the correct way of stating the position is to say that the agreement 
reached covered several matters but that the intention was that each of these should be effected as a 
separate and independent transaction. There was to be an outright sale and that, upoa the happen- 
ing of a certain event, was to be followed by a reconveyance of what had been sold. The second 
transaction, by its very nature, premised the previous completion of the first. Both, it is true, may 

as arranged at the same time and agreement upon one part of the bargain may well have 
promoted agreement as to the rest, but such considerations do not necessarily affect the final result of 


the Seeing The determining factor lies in the ultimate shape of the agreement rather than 
in the process by which it is reached.” 


Immediately after these observations, their Lordships proceed to say : 


“ Such being the character of the agreement in question, their Lordships find it impossible to 

hold that it contradicted, varied or subtracted from the terms of the sale deed. On the contrary, 
it left those terms and the interest passing thereunder to the purchaser entirely unaffected. Can 
it then be said to have added to the terms of the sale deed ? The words ‘ adding to’, which are x a 
of section 92, must receive their due weight, but in the opinion of their Lordships they do not sufice 
to exclude the oral agreement relied upun by the appellants.” 
We fail to see how this decision has any bearing, direct or indirect on the question 
to be decided by us in this case, whether an agreement to reconvey, which was a 
part of the arrangement under which the sale deed was executed, should be treated 
as so distinct and separate from the .ale itself as to require necessity or benefit to 
support it. 


We shall now refer to the judgment of Govinda Menon, J., in S.A. No. 851 
of 1946. The decision itself does not assist the appellants. The first defendant 
in the case before him, who was the manager of a joint family, purchased with funds 
belonging to the joint family certain property, by a sale deed dated 17th May, 1939. 
On the same day, he executed in favour of the vendor an agreement to reconvey 
the property for the same consideration, in case demand was made within four years 
from the date. The vendor brought a suit for specific performance on this agree- 
ment of reconveyance. The suit was resisted inter alia on the ground that it would 
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not be binding on the other members of the family as it could not be supported by 
necessity or benefit to the family. The Courts below found that both the sale and 
the arge.ment to reconvey were parts of the same transaction, and, therefore, the 
agreement to reconvey was binding on the other members of the family. The 
learned Judge relied on the decision of the Privy Council in Veeraswamt v. Narayyat 
above mentioned, and held that the two should be treated as different transactions 
and each had to be considered in its own setting. He then proceeded to say : 


“ It might be that part of the bargaining by which the purchase under Exhibit D-1 was effected 
might be the agreement to reconvey, in which case it could not be said that by Exhibit P-1 no benefit 
was conferred upon the joint family. This is a matter which depends entirely upon the evidence 
adduced in the case,” 


He, therefore, remanded the suit to the Court of first instance for fresh disposal. 
It is clear that the learned Judge was inclined to hold that if the agreement to re- 
convey was part of the bargaining which culminated in the sale, then the agree- 
ment to reconvey could be supported on the ground of benefit to the family. This 
view does not certainly help the appellants in view of the evidence in this case, 
which shows that the agreement to reconvey was part of the bargain. There are, 
however, certain observations in the course of his judgment with which we are 
unable to concur, with all deference to the learned Judge. These observations 
relate to the effect of the Privy Council decision in Veeraswami v. Narayyat. As we 
have explained above, the only question of law before théir Lordships of the Judi- 
cial Committee was whether the oral agreement to reconvey could be availed of, 
having regard to section 92 of the Evidence Act. Their Lordships set out the ques- 
tion thus :— 
Pere cls a wording of this enactment (section 92) the oa under ‘elena oni to e 
corala t as to n i to or subtract from the terms o 
PE ne reconveyance contradict, vary, add to u 
All that their Lordships decided was that the agreement did not offend the provision 
of section 92. It is in this context that they described the sale and the agreement 
to reconvey as being separate and independent transactions. Govinda Menon, J., 
thought that the decision compelled him to hold that this should be the approach 
for every purpose. But, as we have said, these observations did not materially 
affect the ultimate decision of the learned Judge, because he was of opinion that if 
the agreement to reconvey was part of the bargaining by which the purchase was 
made, then the agreement would be binding on the family. The appellant’s 
contention, therefore, fails. 


Learned counsel for the appellants raised another contention, namely, that 
if the agreement to reconvey executed in favour of plaintiffs 1 to 3 should be treated 
aS an agreement executed in favour of all the members of the family, then it is un- 
enforceable, because there could be no mutuality as three of the members of the 
plaintiffs’ family were minors on the date of the agreement. This contention was 
admittedly not raised at any time before, and we see no reason why the appellants 
should be permitted to raise a new point at this late stage. 


The Letters Patent Appeal is dismissed with costs. 
KS. Appeal dismissed. 
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IN THE HIGH COURT OF JOUDICATURE AT MADRAS. 
PRESENT.—MR. Justice Mack AND Mr. Justice Krisanaswami NAYUDU. 


The South Indian Co-operative Insurance 


society Ltd., Madras .. Appellants" 
v. 
V. Bapi Raju .. Respondent 


Madras Co-operative Societies Act (VI of 1932)—Section 51 (b) and Explanation—sScope and object of 
—Claims by and against a registered ay Difrea between —" Dispute touching the business of the society ” 
— Proof af—-When required. 

Under the Madras Co-operative Societies Act, 1932,if a dispute between a member, a past mem- 
ber etc., and a registered society touches the business of the society, and claim made by a member 
or any one claiming from him against the society out of such a dispute is compulsorily referable to the 
Registrar for disposal under section 51 (1) (d) of the Madras Co-operative Societies Act. 

Section 51 of the Act and the Explanation should be taken as a whole in interpreting the provisions 
of the section. In any dispute touching the business of a registered society, claims by members against 
the society and by the society against members are referable compulsorily to the Registrar. The 
effect of the Explanation is that where a claim by the society for any debt or demand is made as due 
to it from members and their nominees, heirs and so on, it is a dispute touching the business of the 
society and no objection can be taken on the ground that such a claim for any debt or demand does 
not touch the business, of the society, the object being to stop the society suing in the ordinary Courts 
to recover any claims by way of debts or demands due to it from members. But the converse of the 
Explanation does not follow . Claims by members or their nominees, heirs or legal representatives 
against the society are compulsorily referable to the Registrar only if they arise out of a dispute touch- 
ing the business of the society. In other words the rights of the members ofa society to take to the 
ordinary Courts any claim they make on the society which does not touch the business of the society 
is not taken away by the Act. 


While a society is prohibited from suing its members in the ordinary Courts for any debt or demand 
due from them as members, the right of such suit by members against the society where the 
maintains that ıt does not touch the business of the society is kept alive. 

Per Krishnaswamit Nayudu, 3.—‘‘ The Explanation to section §1 of the Madras Co-operative 
Societies Act appears to enlarge the scope of the section itself in so far as a claim by a registered society 
for any debt or demand due to it from a member, past member or others is concerned, as it is placed 
in the same category as a dispute touching the business of the society, notwithstanding that it may 
not have any relation or reference to the authorised business of the society.” 

Appeal under clause 15 of the Letters Patent, against the Judgment and Order 
of Mr. Justice Basheer Ahmed Sayeed, dated the 7th April, 1954, and passed in 
A.A.O. No. 522 of 1952, preferred against the Order of the City Civil Court, Madras 
dated goth July, 1952 and made in I.A. No. 1841 of 1952 in O.S. No. 405 of 1952. 


K. Subba Rao for Appellants. 
G. Balaparameswart Rao and M. Subramanya Sarma for Respondent. 
The Court delivered the following 


Jupcments : Mack, 7.—TVhis is a Letters Patent Appeal admitted by a learned 
Bench of this Court against C.M.A. No. 522 of 1952, against an order by Basheer 
Ahmed Sayeed, J., dismissing an appeal against an order of the learned City Civil 
Judge, Madras refusing to stay O.S. No. 405 of 1952 under section 34 of the 
Arbitration Act (X of 1940). 


The facts are shortly these. Appellant and defendant in the suit is the South 
India Co-operative Insurance Society Ltd., Madras. The suit was filed by the 
plaintiff-respondent as a nominee of an insurance policy taken out with this society 
by his late odr, Mr. Viyyanna, an advocate who died on toth April, 1949. 
The policy was a “ double endowment policy”? No. 21go dated gth April, 1935, 
under which a sum of Rs. 1,000 was payable if the assured died within a period of 
fifteen years from the date of the policy. An enhanced sum of Rs. 2,000 would 
become payable if he survived this period. The policy matured on 8th April, 1950 
and the last premium was payable on gth January, 1950. ‘The society claimed that 
it was liable to pay, only Rs. 1,000 less arrears of premium for three months. Plain- 
tiff on various grounds sought to recover Rs. 2,000, or in the alternative, refund ot 
the excess of premia paid over and above the sum of Rs. 1,000. One of the grounds 
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set out in the plaint was that this double endowment policy was of the nature of a 
wagering contract. 


The City Civil Judge dismissed an application by the defendant-society undes 
section 34 of the Arbitration Act for stay pending a resolution of the dispute by the 
Registrar of Co-operative Societies under the Madras Co-operative Societies Act, 
holding that the present dispute was one which did not touch the business of the 
Society, within the meaning of section 51 of the Act, and furtheremore, that as. 
there were complicated questions of law involved in this claim he would be inclined 
to exercise his discretion, presumably under section 34 of Arbitration Act, and retain 
the suit for disposal in the City Civil Court. In appeal Basheer Ahmed Sayeed, J., 
held in our opinion, quite rightly, that this dispute was one which touched the busi- 
ness of the Society. But as we understand his judgment, he found great difficulty 
in bringing this dispute within the scope of section 51 (1), in view of the Explana- 
tion to the section. He agreed with the difficulties found by the learned City Civil 
Judge in the Explanation, which led also to take this dispute out of the category 
of those touching the business of the Society. 


It is necessary, in order to consider the difficulties attributed to this Explana- 
tion, to set out the relevant portions of section 51 (1) of the Act: 
Section 51 (1): 

“If any dispute touching the business of a registered society, other (than a dispute regarding 

disciplinary action taken by the society or its committee against a paid servant of the society) arises~— 

(a) among members, past members and persons claiming through members, past members- 
and deceased members, or 

(b) between a member, past member or person claiming through a member, past member - 
or deceased member and the society, its committee or any officer, agent or servant of the society, or 

* x 4 a 

(d) between the society and any other registered society, 

such dispute shall be referred to the Registrar for decision.” 
Explanation : 

“ʻA claim by a registered society for any debt or demand due to it from a member, past 
member or the nominee, heir or legal representative of a deceased member, whether such debt or 
demand be admitted or not, is a dispute touching the business of the society within the meaning of this 
sub-section.” 

As we read the judgment of Basheer Ahmed Sayeed, J., he would not have found 
the slightest difficulty in bringing this dispute within the scope of section 51 (1) and 
holding that it shall be referred to the Registrar for decision but for the Explanation. 
In our opinion there can be no doubt, in the first place, that this claim by the 
nominee of an insured person against this co-operative insurance society for payment 
of what is due under a policy is a dispute touching the business of this society. 
Section 51 (1) (b) specifically refers to disputes between persons claiming through a 
member, past member or deceased member of the society. We are unable to 
accept the view taken of this Explanation that it brought only claims by the society 
for debts or demands due to it from members, past members or their nominees and 
so on within the scope of a dispute compulsorily referable to the Registrar and exclu-- 
ded claims of a similar nature by the members against a society, which could not 
therefore be referred to the Registrar for decision under the Act, but which were 
enforceable only by action in a civil Court. If the Explanation were taken away 
altogether, section 51 (1), would, in our opinion, clearly make disputes, including 
claims for debts or demands touching the business of the society made either by the 
society against its members, or by its members or persons claiming through them 
against the society, compulsorily referable to the Registrar for decision, the only 
criterion being whether the dispute touched the business of the society. 


The view taken by the learned City Civil Judge, confirmed in appeal, appears 
with respect to be erroneous in its attributing to the Expl mation a complete exclu-- 
ston of claims by members for debts and demands against the society from the scope 
of disputes referable to the Registrar. An Explanation to a section in a statute- 
cannot have the effect of vivisecting it in this manner and depriving it of all meaning 
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.and of providing a one way traffic for the reference of claims by the society against 
members to the Registrar for decision and excluding from such reference claims 
hy members against the society. An Explanation to a section in a statute has to be 
interpreted within the scope of what it purports to be, that is something which “ ex- 
plains” the section. An Explanation cannot have the effect of destroying the meaning 
of, or rendering nugatory, a section of law which it seeks to explain. An expla- 
nation must be interpreted as something which explains the section, and it may do 
.80, by clarification of some doubt, or by way of an addition or subtraction, but never 
by way of depriving the section itself of meaning and common sense. We have 
ourselves found no difficulty at all in interpreting section 51 and the Explanation 
taken asa whole. ‘There can, in our view, be no doubt that in any dispute touching 
the business of a registered society, claims by members against the society, and by 
the society against members are referable compulsorily to the Registrar. The effect 
of the Explanation is simply, as it appears to us, this, that when a claim by the society 
for any debt or demand is made due to it from members, their nominees, heirs and 
So on, it is a dispute touching the business of the society and no objection can be 
taken on the ground that such a claim for any debt or demand does not touch the 
business of the society, the object being to stop the society suing in the ordinary 
Courts to recover any claims by way of debts or demands due to it from members. 
But the converse of the Explanation does not follow, and claims by members or 
their nominees, heirs or legal representatives against the society are compulsorily 
referable to the Registrar only if they arise out of a dispute touching the business 
‘of the society. In other words, the right by members of the society to take to the 
‘ordinary Courts any claim they make on the society which does not touch the busi- 
ness of the society is not taken away by the Act. Nor can the society oppose such an 
-action in the ordinary civil Courts unless it can satisfy the Court that the dispute 
between the member and itself touches the business of the society within the mea- 
ning of section 51. The in.eation of the Legisliture app :ars .o b>, whil: stopping 
the society from suing its members for any debts or demands due from them as 
members, to keep alive the right of suit by members against the society in dispute 
which a member may maintain does not touch the business of the society, as it is 
only in this way that serious abuses in the administration of co-operative societies 
can be checked and controlled. 

The learned City Civil Judge was to some extent guided in his conclusion by 
the reference in Maxwell’s Interpretation of Statutes, 7th Edition, page 78, to a line 
-of decisions arising out of the repealed Friendly Societies Act, 1829 which required 
a reference to arbitration of “ every matter in dispute ”’ between a society and any 
-of its members. This was held to be confined to disputes between members, as 
members, and a breach of covenant by a member to repay a sum borrowed from 
his society was, therefore, regarded as not falling within the arbitration clause, the 
‘dispute being with the member as debtor, not as member. We are here interpreting 
the language of an enactment of the year 1932. We do not think we can obtain 
any assistance in English case law which interpreted a provision in an Act of 1829 
where the language taken as a whole was quite different. In interpreting the 
language of statues we should see in the first instance, before exploring the 
labyrinthine mazes of ancient case law, whether the language of the section is 
sufficiently clear and unambiguous to permit a reasonable interpretation in 
consonance with the objects of the legislation. Any interpretation which destroys 
the effect of a section rendering it nugatory, if not meaningless, should be avoided 
unless the language of the section makes such an interpretation inescapable. 


The mere fact that section 51 appears in a separate chapter with the caption 
* Arbitration ” will not by itself bring the present dispute within the scope of the 
Arbitration Act. Such a dispute has to be referred compulsorily to the Registrar 
for decision under section 51 (b) and the Registrar may on receipt of such reference, 
either decide the dispute himself or transfer it for disposal to any person invested 
by the State Government with powers in that behalf~—and we understand 
that there is in existence such a panel of empowered persons—or subject to such 
rules as may be prescribed, refer it for disposal to an arbitrator or arbitrators, 


? 
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In any event it is only when the Registrar decides to refer the matter 
for disposal to an arbitrator an arbitration proceeding as such can be held to have 
commenced, Nor does the Registrar, when he decides a dispute, do so as an arbj- 
trator. We are here seeking to interpret an Act of the year 1932 which has been 
in existence for more than twenty years and in accordance with which claims by 
members against a society in disputes touching the business of the society have been 
referred to the Registrar for disposal. We have no hesitation in expressing our dis- 
agreement with respect, with the view taken by the learned City Civil Judge and 
Basheer Ahmed Sayeed, J., as regards the scope of the Explanation to section 51. 
We hold that if the dispute touches the business of the society, and in the present 
case there can be no doubt about this—any claim made by a member or anyone 
claiming from him against the society out of such a dispute,—is compulsorily 
referable to the Registrar for disposal under section 51 (1) (d). 

It has next been seriously contended by Mr. Balaparameswari Rao that this 
Letters Patent Appeal, though admitted by a learned Bench, is not maintainable 
on two grounds: The first ground is that under section 39 (2) of the Arbitration 
Act no second appeal shall lie from an order passed in appeal against an order staying 
or refusing to stay legal proceedings where there is an arbitration agreement. ‘This 
contention presumes the A of sections 34 and 39 (2) of the Arbitration 
Act to section 51 of the Ma Co-operative Societies Act which provides a special 
machinery for the determination of disputes between co-operative societies and their 
members. It is only necessary to refer to section 46 of the Arbitration Act which 
makes the great bulk of its provisions including sections 34 and 39 applicable to 

“ every arbitration under any other enactment for the time being in force, as if the arbitration 
were pursuant to an arbitration agreement and as if that other enactment were an arbitration agree- 
ment, except in so far as this Act is inconsistent with that other enactment or with any rules made 
thereunder.” 

Section 51 (1) (d) of the Madras Co-operative Societies Act in its statutory and man- 
atory direction that all disputes coming within the scope of section 51 shall be 
referred to the Registrar for disposal is clearly inconsistent with sections 34 and 39 
of the Arbitration Act. If authority is necessary, reference may be made to Nanda 
Kishore v. Bally Co-operative Credit Societys which clearly took the view that the provi- 
sions of the Arbitration Act would not apply to rules of arbitration provided in the 
Co-operative Societies Act which were inconsistent with them. There is also another 
ground on which this argument of maintainability becomes undermined, and that is 
the inapplicability of section 34 of the Arbitration Act taken by itself to proceedings 
under section 51 of the Madras Co-operative Societies Act. The Society 
itself appears to us to have erred in law in asking for stay of this suit under section 
34. of the Arbitration Act which has no application. Section 34 clearly invests a 
Civil Court with a discretion either to stay proceedings or to continue with the suit 
and it is under the statutory discretion derived from section 34 that both the learned 
City Civil Judge and Basheer Ahmed Sayeed, J., considered that in view of compli- 
cated matters of law they thought were involved, this dispute should be tried by a 
Civil Court. Section 34, however, is clearly inconsistent with section 51 (1) (d) 
which lays down in mandatory terms that the type of dispute coming within the 
scope of section 51 shall be referred to the Registrar for decision, giving no discre- 
tion in the matter whatsoever to a civil Court. The application for stay under 
section 34 of the Arbitration Act itself made by the society appears to be incompe- 
tent and not maintainable. Nor can this submission by the society to the civil 
Court’s jurisdiction which may be vested in the Civil Court under section 34 clothe 
it with any discretion to shut out reference of this dispute to the Registrar and take it 
upon itself to resolve the dispute as in an ordinary suit. I have no hesitation in 
holding that the application under section 34 itself was therefore non-maintainable. 
The learned City Civil Judge should have given his attention in the first 
instance to a finding as regards the mdintainability of the suit itself under section 
51 of the Madras Co-operative Societies Act. He should now proceed to do so in 
the light of our observations as regards the scope of the Explanation to section 51. 


i I. AJR. 1943 Cal. 255. 
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A final contention as regards maintainability is that the order of Basheer Ahmed 
Sayeed, J., is not appealable under clause 15 of the Letters Patent. This is a matter 
which has been canvassed at great length in a Full Bench decision, Rangaswamt 
Chettiar and Co. v. Iswaramurthy Goundar’ to which I was a party. I adhere to the 
view I took there that in view of the difficulty, if not impossibility of deciding whe- 
ther an order by a single Judge of this Court would amount to a Judgment under 
clause 15 of the Letters Patent or not the only criterion that could be applied, pen- 
ding amended legislation on the point, is whether a learned Bench of this Court 
_has seen fit to admit the appeal on its merits. I took the view there that the appea- 
lability should ultimately See on the order itself, and it would be an extremely 
difficult matter to separate into rigid categories judgments or orders which are or are 
not technically appealable. ‘The result is rather an anomalous one, that the appli- 
cation, out of which this appeal arises, under section 34. of the Arbitration Act has 
' been rightly dismissed, not for the reasons given by the learned City Civil Judge but 
as not maintainable, and that the appeal itself has technically to be dismissed 
despite the fact that we have reversed the important finding as regards the scope 
of section 51 of the Madras Co-operative Societies Act. In the circumstances we 
direet the parties to bear their own costs throughout. 


Krishnaswami Nayudu, 7.1 have read the judgment of my learned brother 
and I agree that the appeal has to be dismissed, though, in substance, the appellant 
has succeeded and has established that the suit is not maintainable in a civil Court 
in view of the provisions of section 51 of the Madras Co-operative Societies Act. 


The suit is to recover a sum of Rs. 1,218-13-4 with interest and costs. The 
plaintiff’s contention is that on a proper interpretation of the contract of insurance, 
the defendant-society must pay Rs. 2,009 after the expiry of 15 years from the date 
of the commencement of the policy that the alternative part of the contract relied 
upon by the Society, which provides that only Rs. rooo is payable on death before 
the expiry of 15 years is void as a wagering contract, but the rest of the contract 
that the defendant should pay Rs. 2000 after the expiry of 15 years is perfectly 
valid and binding on the defendant and the plaintiff is in any event entitled to a 
sum of Rs. 1000 and interest thereon amounting to Rs. 218-13-4. In the alternative 
the plaintiff seeks to get a refund of the amounts actually paid to the defendant less. 
Rs. 918-7-0 already paid by the defendant. The plaint further proceeds to state 
that the matter cannot be referred to the arbitration of the Registrar of Co-operative 
Societies and can be filed in this Court as wagering contracts are not part of the 
business of the defendant-society and that there is no legal impediment for plaintiff’s 
filing the suit in a civil Court and that the Registrar of Co-operative Societies expres- 
sed his opinion even before the plaintiff referred the matter to him for his 
arbitration. 

The real point that requires to be decided is whether the dispute between the 
parties arising in the suit is a dispute touching the business of the society “ between 
a member, past member or person claiming through a member, past member or 
deceased member and the society, its committee or any officer, agent or servant 
of the society ” within the meaning of section 51 (1) (b) of the Madras Co-operative 
Societies Act VI of 1932 and therefore it requires to be referred to the Registrar, 
the civil Court not having jurisdiction to decide the dispute. The suit pertains to a 
claim made under an insurance policy issued by the defendant, insurance being the 
authorised business of the defendant-society and there could therefore be no diffi- 
culty in holding that the suit claim touches the business of the Society. It is however 
urged, as pointed out in the plaint, that the term of the contract of insurance as 
to payment of only Rs. 1,000 if the insured dies before the expiry of the 15 years 
period is in the nature of a wagering contract, since notwithstanding the receipt 
by the defendant-society of premiums exceeding Rs. 1000 the liability of the society 
would be only Rs. 1000 and this is argued to be a term in the nature of a wager, 
and therefore should be relieved against. This is one of the grounds on which the 


1. (1954) 2 M.L.J. 520 (F.B.). 
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plaintiff supports his claim ; but the fact that the validity of the contract or any 
‘particular term of the contract is one of the issues arising out of dispute cannot have 
the effect of making the dispute as one which does not touch the business of the society, 
that is, which has no manner of reference to the business of the society. Once the 
claim arises out of the ordinary business of a registered society as in the present case 
out of the policy of insurance issued by the society, insurance being a part of its 
business, the application of section 51 is directly attracted and the reference of 
such dispute has necessarily to be made to the Registrar under the Act. 


The meaning of ‘dispute touching the business of a registered society ° has been 
the subject of consideration by a Full Bench of our High Court in Madhava Rao v. 
Surya Rao, where the words “ touching the business of a registered society ’’ have 
been given a wide interpretation. The Full Bench observed at page 346: 
“The words ‘ touching the business of a society” must be given their full import . . . . 
The word ‘ touching’ does not present much difficulty, as its dictionary meaning is in reference or 
relation to, respecting, regarding or concerning ”, thus indicating that the dispute need not directly 
_arise out of the business of the society, but that it is enough that it should have reference or relation 
to or concern the business of the society. The word ‘ touching’ was clearly not intended to restrict 
the meaning of the word ‘ business’ it was cone to enlarge its scope. The disputes were not 
to be restricted to matters arising from and out of the business of the igen but were also extended 
to matters which are in some way concerned or related to the business of the society. The business 
has to be that of the society, .r. the corporate activity of the society. What the permissible corporate 
„activities of the society are, have to be sathered from the sections of the Act, the rules framed under 
the Act and the bye-laws made by the corporation.” 
Any business that is within the scope of the object of the society would constitute 
the business of the society and any claim, which has some relation or reference 
to the business of the society, must be treated as a dispute touching its business and 
-unless the claim or the dispute is one which arises out of a business which is not 
included in the permitted or authorised activities of the society, the Civil Court 
-can have no jurisdiction. JI am in agreement with the view of my learned brother 
as to the scope of section 51. The view taken that the present dispute is not one 
which requires to be referred to the Registrar is vitiated by seeking to bring the pre- 
sent dispute within the Explanation of section 51, ignoring the provisions of the 
section itself. Once it is found that the dispute that arises in the suit is one that 
touches the business of the society, as we have held, section 51 applies and there is 
no need to rely on the Explanaton. In order to ascertain whether the particular 
facts attract the application of a provision in a statute, one has only to see whether 
the language of the section is applicable to the facts of the case. If the section has 
in addition an Explanation, Courts have to see whether any assistance could be 
„derived from the Explanation. An Explanatin ig not intended as a substitute 
for the original section itself, but it is only to clarify or elucidate any ambiguity 
.or doubt arising in the language of the section. Ordinarily, an Explanation does 
not enlarge the scope of the original section, which it is supposed to explain. But 
the Exp/anatton to section 51 appears to enlarge the scope of the section itself in 
. 80 far as a claim by a registered society for any debt or demand due to it from a mem- 
ber, past member or other is concerned as it is placed in the same category a3 a 
dispute touching the business of the society notwithstanding that it may not have 
any relation or reference to the authorised business of the society. However, it 
appears to me that the Explanation to section 51 cannot be considered to have been 
enacted with a view to merely explain and clarify the provision of the original sec- 
tion, but to add to the classes of disputes which may be referred to the Registrar. 
However, it is not necessary for our present purposes to express any opinion as to 
whether the subject of the explanation could not have been more appropriately 
-included in the section as a sub-section or enacted as an additional provision. It 
is sufficient to observe that the ar haga could dn no account be considered to limit, 
¿restrict or curtail the scope of the original section and it is therefore unnecessary 
to resort to the Explanation before considering whether the original section itself 
is applicable. It appears to me that the judgment appealed against proceeded 
-on the assumption that the Explanation in this case was more in the nature of a 
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proviso than an explanation, but even in respect of a proviso, where the language 
of the section is unambiguous and otherwise clear, it cannot have any bearing on 
the interpretation of the main section itself so as to exclude from it implicitly what 
is clearly within the scope of its terms. An explanation, however, is different from 
a proviso, as a proviso excludes, limits or restricts, while an explanation clarifics 
or explains, the clarification being in respect of matters, which may not be expli- 
‘cit in the original section itself, but whose meaning is implicit. In this case there 
is no difficulty in holding that the dispute that arose in the suit is one which comes 
within the scope of the dispute touching the business of the society under section 
51 (1) (b) of the Act and that therefore it requires to be referred to the Registrar 
for his decision. The suit becomes therefore not maintainable. 


The present appeal, however, has to fail, as the same is not maintainable under 
section 39 (2) of the Indian Arbitration Act of 1940. A Bench of this Court in 
Radhaknishnamurthy v. Etharajulu Chetty & Company1, held that an appeal under clause 
15 of the Letters Patent against the judgment of a single Judge of the High Court 
setting aside an order of the City Civil Court under the provisions of section 39 of the 
Indian Arbitration Act, 1940, is barred by reason of sub-section 2 of the section, 
though a contrary view was taken by the Lahore High Court in Han man Chamber 
of Commerce v. Jassa Ram? where the view of our High Court is dissented from. I 
‘would prefer to follow the ruling of our High Court as to the application of section 
39 (2) to appeals under clause 15 of the Letters Patent. The second appeal contem- 
stated under section 39 (2) means a further appeal and not a second appeal u der 
section 100 of the Civil Procedure Code. 


I.A. No. 1841 of 1952, the petition by the society before the City Civil Court, 
was filed under section 34 of the Indian Arbitration Act for stay of proceedings 
in the suit. Appeal A.A.O. No. 522 of 1952 which was heard by our learned 
brother Basheer Ahmed Sayeed, J., was one laid under section 3g (1) (v) of the Act 
and the. present Appeal is under clause 15 of the Letters Patent. In view of the. 
Bench decision, the appeal cannot be sustained. ‘That will be sufficient to dispose 
of this appeal, and I do not therefore consider it necessary to express any opinion 
as to whether section 34 of the Indian Arbitration Act is inconsistent with section 
51 (1) (d) of the Madras Co-operative Societies Act, or as to the application of the 
Arbitration Act to a reference under section 51 «f the Co-operative Societies Act. 
In view of the fact that I.A. No, 1841 of 1952 in the City Civil Court was express- 
ly laid under section 34 and the appeal against it A.A.O. No. 522 of 1952 being 
under section 39 (1) (v) of the Arbitration Act, the question as to the maintaina- 
bility of the appeal is covered by the decision of our High Court. 
R.M. —— 


Appeal dismissed. 
IN, THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE Somasun- 
DARAM, 


‘The Madurai Municipality, through its Commissioner, 


D. Gnanaolivu .. Petitioner* 
v. 
R. Kamakshisundaram Chettiar and another .. Respondents. 


Madras District Municipalities Act (V of 1920), section B2—Computation of annual rental value of pro- 
perty for the purpose of leaying property-tax-—Basis of—Fatr rent as fixed under the Madras Buildings (Lease and 
Rent Control) Act, 1949—If concluswe and binding on the Municipality—Claim for refund of tax lawfully levied 
and collected—-If maintainable. 

Though the fair rent fixed for a building under the Madras Buildings (Lease and Rent Control) 
Act,1949, may and ordinarily should be taken into consideration by the Municipal Authorities in com- 

ing the annual value under section 82 of the Madras District Municipalities Act, they are not 
ae to take such fair rent as necessarily the rent for which the building may reasonably be expected 
to be let within the meaning of that section. 
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` The determination of fair rent under the Rent Control Act is to a certain extent artificial and 
hypothetical and may not represent the rent at which the premises could reasonably be expected. 
to be let during the particular year of assessment to property-tax. Nor is the contract between the 
landlord and tenant conclusive in construing the rental of a building. i! 


A statutory restriction on the rent payable by a tenant ofa building and the fact that a landlord 
cannot enforce, as against a tenant, a rent higher than the statutory standard rent in operation at 
that time, does not operate as a statutory restriction on the rent-earning capacity of the building. 

Coimbatore Municipality v. Govindayyar, (1953) 1 M.L.J. 128, explained and dissented from. 

Gulam Aluned v. Bombay Municipality, A.I.R. 1951 Bom. 320, followed. 

Municipal Corporation of the City of Rangoon v. Surati Bara Bazaar Co., Lid., (1923) I.L.R. 1 Rang. 
668 (F.B.), referred. 

Corporation of Calcutta v. Ashutosh, ALLR. 1927 Cal. 659, distinguished. 

Pop lar Assessment Committee v. Roberts, L.R. (1922) 2 A.C. 93 and Slaytor v. Newcastle, etc., Assess- 
ment Committes, L.R. (1926) 1 K.B. 172, referred. ` 

In any event there cannot be a refund of a tax paid under an assessment which has become 
final and which was not illegal when it was imposed and collected. ‘The fact that fair rent was fixed. 
under the Madras Act XXV of 1949 for a building subsequent to the assessment of tax for a parti- 
cular year and under the said Act that order of fixation of fair rent operates retrospectively between 
the landlord and the tenant, does not make the rental value as computed by the Municipality and its. 
collection thereof for the year in question unlawful. 

Petition under section 25 of Act IX of 1887 praying that the High Court wilh 
be pleased to revise the decree of the Court of the Subordinate Judge (II Additional). 
of Madurai, dated 29th February, 1952, and passed in 8.0.8. No. 353 of 1950. 

V. Seshadri and K. S. Ramamurthy for Petitioner. 

R. Gopalaswamt Atyangar for Respondent. 

The petition was first heard by Rajagopala Ayyangar, J., who made the following; 

Orper.—This is a revision by the Municipality of Madurai and the point 
arising for consideration in it is whether the petitioner is bound to refund the pro- 
perty-tax collected by it from the 1st respondent on the ground that the assessments. 
were not in conformity with the Act. There is no dispute that the property, 
which is the subject-matter of the assessment of which the first respondent is the 
owner, had been leased to a tenant and the property-tax during the half-years now in 
question was based upon the actual rent then received by him from the tenant. 
Subsequently an application was filed by the tenant under the Madras Buildings. 
(Lease and Rent Control) Act of 1949 for fixation of fair rent for the premises and’ 
the Rent Controller fixed a lesser sum than had been originally paid by the tenant as. 
the fair rent for the premises, and the landlord was also directed to refund the 
difference between the rent received and the fair rent as fixed. On this the rst 
respondent (preperty-owner) applied to the Municipality for the refund of the 
excess, property-tax paid by him for the previous period on the ground that the 
assessments were based upon a mistake in the computation of the rental value of the. 
premises.) The Municipality refused the demand and the suit was filed for the 
recovery of this alleged excess assessment. The learned Subordinate Judge has 
decreed the suit and the Municipality has filed the present revision. 


In support of the Judgment of the lower Court, reliance has been placed upon a. 
judgment of Raghava Rao, J., in Coimbatore Municipality v. Govindayyar}, where the 
learned Judge has held that under section 82 of the District Municipalities Act the 
Municipality is bound to take into account the fair rent fixed by the Rent Controller 
in arriving at the property-tax to be levied upon the property. On the other hand, 
there is a decision of a Bench of the Bombay High Court in Gulam Ahmed v. Bombay 
Municipality?, where following a long line of cases in England relating to assessment 
for rating purposes, it was held that fair rent fixed for the premises under the Rent 
Control Acts could not be taken into account in the assessment of the property-- 
tax under the Municipal Acts. ‘This decision was brought to the notice of Raghava-- 
Rao, J. l 
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I further feel that the judgment of Raghava : Rao, J., requires reconsideration 
in view of certain anomalies which would necessarily arise, if it was held that the 
Municipal authorities were bound by decisons in the Rent -Control Proceedings 
to which they are not parties. In the first place, if the decision of Raghava Rao, J., 
were right, a distinction would have to be made between cases: where persons are 
in occupation of their own properties and those where they are let to tenants, 
for the Rent Control Act does not enable the fixation of fair rent for premises in the 
owner’s own occupation. It can’t be that in cases where an owner is in occupation, 
the basis of the computation of the annual rent would be different from those where 
the property is let to third parties. Secondly the criterion for the determination of 
assessing the property-tax is the annual rent for which the property could reasonably 
be let. If the contention raised on behalf of the 1st respondent is correct, this 
cannot depend upon whether an application for fixation of fair rent has been made 
or not. It cannot be that if a tenant notwithstanding that he is entitled to file an 
application and have his rent reduced continues to pay a higher rent for reasons of 
his own, the property-tax could be based upon the higher figure but where an applica- 
tion has been made and a lower rent has been fixed as fair rent, the latter should 
be the basis for the assessment of property-tax. Ifthe argument for the rst respon- 
dent is correct, then the Municipal authorities ought themselves apply the provisions 
of the Rent Control Act and then determine the reasonable rent which could be 
derived from the property—a situation which would be anomalous in the extreme 
which would not support a contention that the decision of a rent controller would be 
binding on the Municipality. There are also other anomalies and complications, 


but in view of the order which I propose to pass, I do not consider it necessary to- 
detail all of them. 


I am not unaware of the fact that even if the decision of Raghava Rao, J., were 
accepted, the question whether there could be a refund of a tax paid under an 
assessment which had become final could be decided independently. But I consider 
it proper and convenient that both the matters should be decided together. 


The question is one which is bound to recur and it is desirable to have an autho- 
ritative pronouncement uponit. I consider that the matter should be decided by a 
Bench. I therefore direct the papers to be placed before the learned Chief Justice 
for the revision petition being heard by a Bench. 

This Petition then came on for final hearing in pursuance of the order of refer- 
ence before Rajamannar, C.J., and Somasundaram, J. 

The Judgment of the Court was delivered by 

Rajamannar, C.F.—This revision petition was first heard by Rajagopala Ayyan- 
gar, J., who directed it to be heard by a Bench, as he thought it was desirable to 
have an authoritative pronouncement on the question which arose in the case. 
The revision petition arose out of a suit brought by the first respondent to recover 
a sum of Rs. 664-9-5, being the alleged excess amount of property-tax collected by 
the Madurai Municipality in respect of a honse belonging to the plaintiff and the 
and defendant. The facts necessary for a dispoal of this petition may be briefly 
stated. For the half-year ending with goth September, 1947 and subsequent half- 
years, the Municipality demanded and collected from the plaintiff property-tax 
_ based on a rental value calculated on the basis of the rent which was actually being: 

paid by the tenant of the property, namely, Rs. 225 per month. In 1949, the ten- 
ant filed an application before the Rent Controller, Madurai, for fixing the fair 
rent of the house. The Rent Controller fixed the fair rent at Rs. 140 per month. 
Under the provisions of the Madras Buildings (Lease and Rent Control) Act, the 
plaintiffas landlord was obliged to refund the rent collected in excess over and above 
the fair rent fixed from ıtst October, 1946, that is the date-on which the Act came: 
into forte. The tenant claimed such refund, and the plaintiff was obliged to refund 
a sum of Rs. 2,635. He thereafter filed the present suit for ‘recovery of the excess 
amount of property-tax collected from him by the Municipality. The basis of the 
plaintiff’s claim was that-as the property tax colléctéd from him was assessed on 
the rental value as calculated on the amount of rent, actually being then paid, 
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namely, Rs. 225, now that the fair rent had been fixed at Rs. 140, there should be, 
in effect, a revision of the assessment, and the Municipality must be deemed to 
have collected an excess amount of property tax, i.e., more,than that to which they 
‘were properly entitled. The learned Subordinate Judge decreed the suit. The 
Municipality has filed the above revision petition. 


Section 82 of the Madras District Municipalities Act lays down the method of 
computation of the annual value of property for the purpose of levying the property- 
tax. The annual value is deemed to be the gross annual rent at which lands 
and buildings may reasonably be expected to let from month to month or from 
year to year, less a deduction in the case of buildings, of ten per cent. of that portion 
of such annual rent which is attributable to the buildings alone. Schedule IV 
to the Act contains rules relating to the assessment of the property-tax. Rule 6 
says that the value of any land or building for purposes of the property-tax shall 
be determined by the executive authority. Rule 8 provides for the revision of the 
assessment books at any time by inter alia altering the valuation of any property. 
Such amendment, when made, shall be deemed to have taken effect on the 
first day of the half year in which itis made. There is provision for appeal, and rule 
28 declares that the assessment or demand of any tax, when no appeal is made, 
as provided, (and when such an appeal is made, the adjudication of the council 
thereon) shall be final. 


From the above statutory provisions, it is clear (1) that the executive authority 
has the power to fix the rental value of any premises for the purpose of levy of pro- 
perty-tax, (2) that the value so fixed when entered in the assessment books, is the 
basis of the levy of the property-tax, (3) that without an amendment of the assess- 
ment the tax cannot be altered and A that even an amendment has only a limited 
retrospective operation. Now in this case, it is not pretended that there was any 
application by the plaintiff for a revision of the entry in the assessment book. ‘There 
is, therefore, nothing prima facie illegal in the levy and collection of the property- 
tax calculated on the annual rental value as entered in the assessment book. 

The contention on behalf of the plaintiff, so far as we are able to gather from 
learned counsel’s argument, is that the Court can interfere with the value fixed by 
the executive officer when it is computed on a totally wrong principle. Under 
section 82 (2) of the Act, the annual value shall be deemed to be the gross annual 
rent at which the building may reasonably be expected to let. The effect of the 
Rent Controller’s decision that Rs. 140 is the fair rent is that that is the rent which 
the building may reasonably be expected to let. In fact, the landlord will not 
be entitled to anything more. So such fair rent must form the basis for calculation 
of the annual value. In support of this contention, learned counsel for the respon- 
dent relied upon the judgment of Raghava Rao, J., in Coimbatore Municipality v. 
Govindayyar!. In that case, the plaintiff was the owner of a house property in Coim- 
batore. The Coimbatore Municipality fixed the annual value of the building at 
Rs. 4,440 and levied property-tax on that footing. The plaintiff alleged that the 
said computation of value was capricious and unreasonable, because the fair rent 
‘for the house had been fixed by the District Collector of Coimbatore under the House 
Rent Control Order at Rs. 150 and on the basis of that rent, the annual rental 
value, properly computed, would only come to Rs. 1,665. The plaintiff, therefore, 
claimed a refund of the amount of property-tax collected in excess by the Munici- 
pality. The learned Judge held that the suit was competent and that the plaintiff 
was entitled to the relief sought by him. ‘The learned Judge was of opinion that 
the order of the Collector fixing the fair rent should have been accepted by the 
Municipality and the action of the Municipality in disregard of the order was 
capricious and arbitrary and it must be held that the provisions of the Act had 
not been complied with, and therefore there was no bar to the suit under the terms 
of section 354 of the Madras District Municipalities Act. The facts in the present 
case are slightly different from the facts in that case. In the case before us, the assess 
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ment of the property-tax was not made after the Rent Controller had fixed the fair 
rent. On the date of the levy and earlier when the rental value was fixed there 
was no material except the actual rent being paid by the tenant. In the case before 
Raghava Rao, J., the rental value was apparently fixed after the Collector had 
fixed the fair rent under the House Rent Control Order. Nevertheless, it must 
be admitted that the reasoning on which the decision is based does help the res- 
pondent in this case. 


As indicated by Rajagopala Ayyangar, J.,in his order of reference, this petition 
can be disposed of on the short ground“that there cannot be a refund of a tax paid 
under an assessment which had become final and which was certainly not illegal, 
when it was imposed and collected.’ In every one of the cases in which there has 
been a refund of a tax on the ground that it was illegal, the illegality was present 
even when the tax was imposed. Now, it cannot be denied that the tax in the 
present case was perfectly legal when it was imposed and collected. No authority 
has been brought to our notice in which a refund has been granted of a tax which 
was proper and legal when it was imposed and paid. That is, why the counsel 
for the respondent wanted to bring his case under section 72 of the Contract Act. 
But we are unable to agree with him that that section has any application to this 
case. This is not a case of money paid under mistake or coercion. Neither the 
Municipality nor the assessee was under any mistake as to the tax payable, and the 
tax was voluntarily paid. The contention of the respondent apparently was that . 
because a fair rent was fixed under the Rent Control Order subsequently, and under 
one of the provisions of that order such fixation operates retrospectively as between 
the landlord and the tenant. It must be deemed that the rental value fixed by the 
Municipality for the years now in question was wrongly computed and therefore 
a larger amount of tax was collected than was lawfully due. It is a well-established 
principle of law that retrospective operation, should be strictly confined to the 
limits expressly declared or necessarily implied by statute, there cannot be retrospec- 
tive operation by analogy. The provision under the Rent Control Order and Act 
which makes the landlord liable to repay the amount of rent collected by him 
in excess of the fair rent fixed, cannot have general application. The respondent’s 
counsel was unable even to suggest any other legal basis for his claim. 


Though this would be enough to dispose of this Civil Revision Petition, we 
think it is desirable that we should also deal with the other question which has been 
fully argued and which is of general importance, namely, whether the annual 
value for the purpose of section 82 of the Madras District Municipalities Act should 
necessarily and always be computed on the basis of the fair rent for the concerned 
property as fixed under the Madras House Rent Contrél Act. Of course, where 
there has been no such fixation of fair rent, the question would not arise. 


The earliest case cited on this point is that in The Municipal Corporation of the 
City of Rangoon v. The Surati Bara Bazaar Company, Lid.4. It was there held by a 
Full Bench of the Rangoon High Court that in the absence of special circumstances 
the Corporation of the City of Rangoon must take as its basis of assessment of build- 
ings and land for taxation, the standard rent in those cases in which the standard 
rent has been fixed by the Rent Controller. Section 80 (2) of the City of Rangoon 
Municipal Act defined annual value as the gross annual rent for which 
buildings and land liable to taxation might reasonably be expected to let, from year 
to year. In arriving at the conclusion that the standard rent'fixed by the Controller 
should from the basis, the learned Chief Justice who delivered the judgment of the 
Full Bench was largely influenced by the fact that the Rangoon Rent Act made it 
an offence to take more than the standard rent. The learned Chief Justice observed: 

“ The landlord, the standard rent having been fixed by the Controller, could not reasonably 


t to get any higher rent for the premises. Did he attempt to do so, he would be guilty of an 
offence for which he would be liable to a heavy fine ;” 


and again at another place :— 
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“ It would be an offence for a landlord to accept any rent higher than the rent fixed by the Rent 
Controller.” 

His final conclusion was, as already’stated, that the Corporation must, in the 
absence of special circumstances, take as its basis the standard rent, in those cases 
in which the standard rent had been fixed by theRent Controller. Under the 
Madras House Rent Control Act, it would not be an offence for a landlord to accept 
a rent higher than the rent fixed by the Rent Controller, if the tenant willingly 
pays such rent. It may be that the landlord cannot demand and exact more, 
but nothing prevents a willing tenant from paying more than the rent fixed by the 
Controller. Apart from this distinction, one need not quarrel very much with 
the final conclusion of the learned Judges that oridnarily the standard rent should 
be taken as the basis for ascertaining the annual value. It was obviously not 
their opinion that the standard rent should always be taken as the basis and that 
otherwise the action of the Corporation would be illegal. 


The Full Bench decision of the Calcutta High Court in Corporation of Calcutta v. 
Ashutosh De}, really turned on a special section, namely, section 26 of the Calcutta 
Rent Act, 1920, which ran thus :— 


“ During the continuance of this Act the Corporation of Calcutta or any other local authority 


n not raise its assessment of any premises above the standard rent on the ground of increase of 
value.’ 


. In the absence of a similar section in the Madras Rent Control Act, that decision 
furnishes very little ~ assistance. 


The identical question before us was fully discussed by a Division Bench of the 
Bombay High Court in Gulam Ahmed v. Bombay Municipality?, where both Indian 
and English decisions having a bearing on the question were.examined. The 
learned Judge came to the conclusion that in arriving at the rateable value, for 
purposes of section 154 (1), City of Bombay Municipal Act, 1888, of property 
to which the Bombay Rent Control Act, 1942, applied, the maximum value to be 
assigned to the property need not be limited to the maximum standard rent of the 
property. Section 154 (1) of the Bombay Municipal Act corresponds to section 82 
of the Madras District Municipalities Act. The learned Judges followed the deci- 
sion of the House of Lords in Poplar Assessment Committee v, Roberts*. 


In Poplar Assessment Committee v. Roberts?, it was held that in arriving at the 
valuation for the purposes of the Valuation (Metropolis) Act, 1869, of a heredita- 
ment to which the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
applied, the maxium gross value to be assigned to that hereditament was not limited 
to the standard rent, together with the additions thereto permitted by the latter Act. 
Section 4 of the Valuation (Metropolis) , Act, 1869, defined “‘gross value” as the 
“annual rent which a tenant might reasonably be expected, taking one year with 
another, to pay for a hereditament. ...” and “rateable value” was defined as “‘the 
gross value after deducting therefrom the probable annual cost of repairs and 
insurance and other expenses as aforesaid.” This definition was considered to be in 
part materia with the definition of net annual value in the Parochial Assessment Act, 
1836, which was in the following terms :— 

** The rent at which the hereditament might reasonably be expected to let from year to year.” 
Lord Herschell, L.C., in London County Council v. Erith Church Wardens,‘ said :— 


“The annual rent which a tenant might reasonably be expected, taking one year with another to 
pay for a hereditament is the same thing as the rent at which the same might reasonably be expected 


to let from year to year.” 
It follows, therefore, that the decision of the House of Lords in Poplar Assessment 
Committee v. Roberts*, directly applies to the present case. Lord Buckmaster observed: 


“ Just as the tenant is hypothetical so also is the rent ; it is only used as a standard which must 
be examined without regard to the actual limitation of the rent paid by virtue of covenant as between 
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landlord and tenant, and also, as I regard it, to statutory restrictions that may be imposed upon its 
receipt. From the earliest tıme it is the inhabitant who has to be taxed. It is in ae of his occu- 
pation that the rate is levied, and the standard in the Act is nothing but a means of finding out what 
the value of that occupation is for the purposes of assessment. In my opinion, the rent that the tenant 
might reasonably be expected to pay 1s the rent which, a from all conditions affecting or limiting 
its receipt in the hands of the landlord, would be ed as a reasonable rent for the tenant who 
occupied under the conditions which the statute of 1869 imposes.” 


Lord Parmoor fully analyses the fundamental distinction between the occupation 
value on which rating depends and the actual rent which denotes the liability bet- 
ween owner and tenant. After citing Blackburn, J.’s dictum that no statutory 
restrictions on the profit-earnihg or rent-earning capacity of the hereditament 
must be taken into consideration, the noble Lord proceeded to say :— 


“ The question, however, remains whether a restriction on rent under the Rent (Restriction) 
Act, 1920, can be regarded as a statutory restriction on the value to an occupier of the profit-earning 
or rent-earning capacity of the ‘ Cobden’s Head.’ Ordinary rent is not a restriction on the profit- 
earning or rent-carning capacity of an hereditament in the hands of an occupier and has never been 
so regarded. J am unable to see in what way a statutory restriction on rent payable from a tenant 
can operate as a statutory restriction on the profit-earning or rent-earning capacity of the ‘ Cobden’s 
Head ', or how the value to an occupier is affected or controlled by the “tact, th that a landlord cannot 
enforce, as against a tenant, a rent higher than the statutory standard rent in operation at the time.” 
In Ryde on “Rating” (8th Edition) the principles laid down in Poplar Assessment 


Committee v. Roberts!, are thus summarized :— 


“This decision involves the position (1) that * the annual rent which a tenant might reasonably 
‘be expected, taking one year with another, to pay for an hereditament ’ may be something more than 
can be recovered from any tenant under a general Act applying to that hereditament, and may 
include something which, if an ay tenant has paid, he is entitled to recover ; and (2) that in ascertain- 
ing what that rent is, no may be had to the landlord (whether actual or hypothetical), or to 
any restrictions which may fetter him as a party to the bargain by which that rent is fixed.” 


In a later case’in Slaytor v. Newcastle-upon-Tyne Assessment Committee?, Bankers, L.J., 
interpreted this decision as laying down that the contract between landlord and 
tenant is not conclusive in considering what is the gross estimated rental ofa rate- 
able hereditament. 


Instances can easily be imagined in which there may be a fair rent fixed by the 
Rent Controller which would not at all represent the annual value calculated 
on the basis of the rent for which the building may be expected to let. Indeed, 
the landlord and the tenant can even contrive to have the fair rent fixed at a low 
figure for the very purpose of obtaining decrease in the property-tax. There is also 
the further fact that in fixing the fair rent, the Rent Controller is compelled to follow 
the provisions of the Rent Control Act, under which the fair rent is made to depend 
upon certain factors, for example, the prevailing rates of rent in the locality for the 
same or similar accommodation in similar circumstances during the twelve months 
prior to rst April, 1940. A perusal of section 4 of the recent Rent Control Act 
would show that the determination of the fair rent is to a certain extent artificial 
and hypothetical and may not represent the rent at which the premises could reason- 
ably be expected to be let during the hea of assessment to property tax. With 
respect,, we follow the ruling of the Bombay High Court in Gulam Ahmad v. Bombay 
Mumepality®, and hold that though the fair rent fixed under the House Rent Control 
Act may, and ordinarily should be taken into consideration by the Municipal authori- 
ties in computing the annual value under section 82, they are not bound to take 
such fair rent as necessarily the rent for which the premises may reasonably be ex 
ted to be let, within the meaning of section 82 of the Madras District Municipalities 
Act. 


There is no reason evident in this case that the annual value fixed by the Munici- 
pality for the assessment years in question was grossly unreasonable or arbitrary. 
The tax calculated on such annual value would, therefore, be proper and lawful. 
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The plaintiff is not entitled to any relief by way of refund of any portion of such 
tax. 


The Civil Revision Petition is allowed, and the suit is dismissed with costs 
throughout. 


R.M. : —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 


PRESENT :—Mnkr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE RAJAGOPALA. 
;ÅYYANGAR. 


Anjaneya Motor Transport by Partner S. Srinivasan .. Appellant* 
D. 


The State of Madras represented by the Secretary to Ţ- 
the Government of Madras, and another -. Respondents. 
Motor Vehicles Act (IV of 1939), section 57 TPE Jor variation of permit by extending 
a route—Notification of, issued under section 57 (3)— ap vaccinate submitted beyond the tims AA 


making such representation if entitled to notice of or hearing in revision or appeal against order rejecting 
application. 


Section 57 (3) of the Motor Vehicles Act makes provision for the interested public being notified. 
when an application for the grant or variation of a permit is made to the Tap Authority. 

Section 57 (4) provides the limitations. Ifan operator or a person interested does not take st 

time, he has no right to be heard before orders are passed and that is the effect of section 57 (4). When 
an appeal or revision is filed, though there is no statutory provision in that regard the principles of 
natural justice require that notice should be given to those who were parties to the proceedings. But 
merely because a person files a representation out of time, he does not become in any sense a party 

to the proceedings entitled tọ notice of and hearing of the revision or appeal. The knowledge of the 

appellate or revisional authority as to the existence of a persdn whose rights may be affected has really 
no bearing upon the right of such person to notice. Ifthe authority (the Government) had the power 

to pass an order (under its revisional jurisdiction) such an order could not be held to be vitiated by 


the caption given to it (purporting to be an appeal.) 

Writ Appeal under clause 15 of the Letters Patent against the order of the 
Hon’ble Mr. Justice Rajagopalan, dated 1oth January, 1955 and made in W.P.No. 
720 of 1954, presented to the High Court for issue of a writ of certiorari calling for the 
records in G.O.No. 3096, dated 18th October, 1954, Home Department, Govern- 
ment of Madras and for quashing the said order. 


W.A. No. 3 of 1955. 

B. V. Viswanatha Ayyar for Petitioner. 

The Special Government Pleader (V. V. Raghavan) and K. Bhashyam for 
Respondents. 

W. A. No. 4 of 1955. 

T. Raghavan for Petitioner. 

The Special Government Pleader (V. V. Rhghavan) and T. R. Srinivasan for 
Respondents. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, 7.—These are appeals from the judgment of Rajagopalan, J., 
dismissing the application by the two appellants for the issue of a writ of certiorari 
to quash an order of the Government setting aside the order of the Transport author- 
ity under the provisions of the Motor Vehicles Act. 

The second respondent in both the appeals, N. S. Motor Service Salem, had 
permits for two buses on the route Hosur to Salem. This operator applied on 11th 
March, 1953, for the variation of the conditions of the permits for these two buses to- 
enable them to be run beyond Salem upto Perundurai. The appellants before 
us are also operators running their buses in the route from Salem to Perundurai.. 
This application for variation was dealt with by the Central Road Traffic Board,,. 
and under rule 208 (b) of the Rules framed under the Motor Vehicles Act, the 
procedure applicable to an application for permit prescribed for applications for- 
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variations also. The Board accordingly issued a notification under section 57 (3) 
of the Act on 31st October, 1953, allowing time till 2oth November, 1953, for the 
filing of any representations to be considered by them. No representations in 
writing satisfying the requirements of section 57 (3) of the Act were received by the 
Central Road Traffic Board within the time limited. The appellants however 
submitted representations out of time. But as under section 57, (4) these could 
not be considered by the Central Road Traffic Road the application for variation 
was treated as unopposed. The Assistant Secretary of the Central Road Traffic 
Board who had authority delegated to him under the rules framed under the Motor 
Vehicles Act considered the 2nd respondent’s application and passed an order 
rejecting the variation applied for. The 2nd respondent thereupon filed an appeal 
to the Government and the latter by their order dated, 18th October, 1954, set aside 
the order of the Central Road Traffic Board and granted the variation sought. 
The two appellants thereupon filed petitions under Articles 226 of the Constitution 
(W.P. No. 720 and 721 of 1954) for the issue of a writ of certiorari to quash the 
order of the Government granting the variation to the N.S. Motor Services, Salem. 


The grounds upon which the order of the Government was challenged before 
the learned Judge were twofold. (1) The Government had no jurisdiction to 
entertain the appeal by the 2nd respondent because under the Motor Vehicles 
Act no appeal lay against an order rejecting an application for variation of the 
‘ conditions of permit. (2) Even if the Government had jurisdiction to interfere , 
with the order of the Central Road Traffic Board, the exercise of that jurisdiction 
was vitiated by the failure of the Government to give notice to the petitioners (appel- 
lants here) before they passed an order which affected them adversely. The learned 
Judge proceeded upon the footing that no appeal lay to the Government but as it 
was admitted that the Government had revisional jurisdiction under section 64-A 
of the Motor Vehicles Act, there was no insuperable objection in sustaining the 
validity of the order passed by the Government. The learned Judge also held that 
as the petitioners before him had not filed representations in time, they had no 
right to be heard by the Government and that consequently there was no violation 
of the principles of natural justice in not issuing notice to them before interfering 
with the order of the Central Road Traffic Board. On this reasoning, the learned 
Judge dismissed the two writ petitions. 

Mr. T.M. Krishnaswami Aiyar, learned counsel for the appeallants, urged 
that the decision of the learned Judge was wrong on both the points. We shall 
deal with the two points separately. The first was that the appellants were persons 
who would be adversely affected by any order for variation in favour of the 2nd 
respondent and that the principles of natural justice required that notice should be 
given to them before an order passed in their favour by the Central Road Traffic 
Board was interfered with. There is no dispute that the Central Road Traffic 
Board observed the proper procedure in dealing with the application for variation. 
The notification was published under section 57 (3) which runs in these terms. 

“57 (3) : On receipt of an application for a stage carriage permit or a public carrier’s permit, 
the Regional Transport Authority shall make the application available for inspection at the office of 
the Authority and shall publish the application or the substance thereof in the prescribed manner 
together with a notice of the date before which representations in connection therewith may be sub- 
mitted and the date, not being less than thirty days from such publication, on which, and the time and 
place at which, the application and any representations received will be considered.” 

The date within which representations by objections would be considered was 
fixed as 20th November, 1953, and it is admitted that the appellants did not file 
any objections or make any representations within that date. Section 57 (4) deals 
with the cases where no such representations have been received. It runs thus : 

“cy (4) : No representation in connection with an application referred to in sub-section (3) 
shall be considered by the Regional Transport Authority unless it is made in writing before the 
appointed date and unless a copy thereof is furnished simultancously to the applicant by the person 
making such representation.” 

The argument is that on the language of section 57 (4) the disability of having 
representations or objections being considered is confined to the original authority 
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but that when any appeal or revision is filed from the order of the authority acting 
under section 57 (3), the inhibition imposed by section 57 (4) does not apply and 
that persons, who would be adversely affected by any order in appeal or revision, 
have a right to be heard as to why the order passed by the original authority should 
not be confirmed. In this connection reliance is placed on the decision of a Bench 
of this Court in Nadar Transports v. State of Madras+, consisting of Satyanarayana 
Rao and Rajagopalan, JJ. The following observations of Satyanarayana Rao, J. 
who delivered the judgment of the Bench at page 365 are particularly relied upon : 
“ The restriction in section 57 (4) that no representations should be considered by the Regional 
Transport Authority is confined in our opinion to the hearing before the Regional Transport Autho- 
rity, and it does not extend to the appellate authority.” 
From this it is argued that the appellants should be treated as parties to’ whom 
notice ought to have been issued and that any order passed without notice to them 
would be vitiated as contravening the principle of nudi alteram partem. ‘The 
learned Judge in the judgment under appeal has explained this decision to which 
he was himself a party and we agree with him in his construction of this passage as 
not supporting the contention of the appellants. The learned Judges in that case 
were interpreting the provisions of section 64 (f) of the Motor Vehicles Act and they 
held that a person who had not filed any representations within the time limited 
under section 57 (3) before the original authority could still be treated as a person 
opposing the grant of a permit entitled to file an appeal under section 64 (f) of the 
“Act. In the present case we are not concerned with such a situation. It will 
be time enough to consider when the point does arise, whether section 64 (f) was 
really intended to vary the effect of section 57 (4) in regard to appeals or whether 
it had reference to the persons and authorities referred to in section 50 of the Act. 


In this connection learned counsel for the appellants urged the analogy of 
proceedings in Civil cases where even though a party is ex parte at the trial but 
the judgment or decree is in his favour, notice has to be issued to him by an appellate 
or revisional Court before such judgment or decree is vacated or interfered with 
to his prejudice. In our opinion, the entire argument of the learned counsel proceeds 
on a misapprehension of the nature of the proceedings under the Motor Vehicles 
Act. There is here no is between the parties so that in æ sense there are no parties 
at all except the applicant. The Transport Authority has to consider whether in 
the public interest the application that is made to it could be granted or not. There 
might be other persons providing transport facilities in such an area who might be 
adversely affected by such an order and who are entitled to make representations 
that in public interest the application need not or should not, be granted. Sec- 
tion 57 (3) makes provision for the interested public being notified and section 
57 (4) provides the limitations. Ifan operator or a person interested does not take 
steps in time, he has no right to be heard before orders are passed and that is the 
effect of section 57 (4). But merely because a person files a representation out of 
“time, he does not become in any sense a party to the proceeding. When an appeal 
or a revision if filed though there is no statutory provision in that regard the principles 
of natural justice require that notice should be given to those who were parties to the 
proceedings. But it is contended by Mr. Krishnaswami Ayyar, learned counsel ' 
for the appellants, that such a notice should bė given not merely to those who in a 
sense have made themselves parties to the proceedings by filing representations 
within the time limited by section 57 (3) but to all those who would be adversely 
affected by the order. ‘To a question by us, as to whether if this view were accepted, 
any logical distinction could be drawn between persons who had filed objections 
out of time and other parties who though equally interested had notified any repre- 
sentations, as regards the necessity for notice and hearing, Mr. Krishnaswami Ayyar 
stated that no such distinction could be drawn. According to him it was the duty 
of the appellate or revisional authority to make an enquiry as to the persons likely ° 
to be affected by any order which they might pass and deal with the appeal or revi- 
sion before it after notice to and hearing such parties. In other words, the argu- 
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ment is that the duty cast upon the appellate or ivana] authority is more exten- 
sive than even that laid down by section 57 (3). In his attempt to circumscribe 
the scope of section 57 (4) to the original authority, learned counsel is really attem- 
pting to enact provision similar to section 57 (3) at each stage of an appeal or a revi- 
sion which is certainly not warranted by any rule of construction. 


The next contention of learned counsel for the appellants was that even if 
there was no obligation upon the Government to issue notice and hear all parties 
‘who-might be adversely affected, there was an obligation to notify and hear those 
. who to*ther knowledge would be adversely affected by their order and that as, in 
the present case, the very order of the Central Road Traffic Board showed that the” 
appellants had objected to the variation, though out of time, the Government had 
knowledge of their interests and that in these circumstances the order passed by 
the Government was vitiated as contravening the principles of natural justice. We 
are; however, unable to appreciate this argument because the knowledge of the revi- 
sional or appellate authority as to the existence of a person whose rights may be 
affected has really no béaring upon the right of such person to notice. One thing 
is clear; that if a person is entitled to notice because he has become so to shar 
statutorily a party to the proceeding by filing representation within the time 
ted by section 57 (3) he is entitled to notice and hearing whether the Government 
have knowledge of his existence or not. It therefore logically follows that the know- 
ledge of his existence or appellate or revisional authority does not determine the 
right of party to notice or hearing but the latter condition is really dependent upon 
whether he is a party to the proceeding who would be adversely affected by the order. 


In this connection reliance is placed upon the decision in Pankaj Kumar v. Com- 
anisstoner, Burdwan Diotsion+ and of an unreported decision of a Bench of this Court 
holding that though the Motor Vehicles Act does not in terms provide for the issue 
ofa notice and hearing by an appellate or revisional authority, the principles of 
natural justice require this and that in their absence an order passed by it would be 
quashed. But these decisions do not really bear upon the question as to whether 
the appellants are the persons who are entitled to the notice under the Motor Vehi- 

cles Act. 


We have therefore r no hesitation in rejecting the contention that the order of 
the Government is vitiated for want of notice to the appellants. 


The other contention that was urged was that no appeal lay to the Govern- 

ment against the order of the Central Road Traffic Board passed through its Secre- 

reese e using the variation, and that the order of the Government did not disclose 

ae their revisional jurisdiction was invoked or that they intended to exercise such 

revisional powers. We do not consider that there is much substance in this objec- 

tion because if the authority had the power to pass the order such an order could 
not be held to be vitiated by the caption given to it. 


The appeals fail and are dismissed with costs in one. Advocate’s fee Rs. 100. 


K.S. Appeals dismissed. 





1 AIR. 1953 Cal. 587. 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice, anD Mr. JUSTICE: 
SOMASUNDARAM . ` 


V. V. Iyer, Proprietor of Ensign Engineering ` 
Corporation, Madras .. Appellant* 
Vv. 
The Official Assignee of Madras l .. Respondent. 


Presidency Towns Insolvency Act (III of 1909), section 56—Application to declare a payment by‘a debtor- 
a fraudulent preference—Question whether the person to whom payment was mads was really a creditor, 

On an application purporting to be under section 56 of the Presidency Towns Insolvency Act 
the Court is not called upon to ascertain whether the alleged payment was made to one who was not 
ae a creditor. If that be the case of the Official ee and the Official Assignee wants to claim 
relef on behalf the creditors on that basis, he may have his remedy by recourse to other proceedings, 
but an application under section 56 is not the proper remedy. 

On appeal from the order of the Hon’ble Mr. Justice Ramaswami Gounder,. 
dated 28th September, 1953 and made in the exercise of the Insolvency Jurisdic-- 
tion of the High Court in Application No. 121 of 1953 in I. P. No. 39 of 1951. 

N. Panchapakesa_Atvyar for Appellant. 

V. Thyagarajan and M. Chockalingam for Respondent. 

The Judgment of the Court was delivered by 

Rajamannar, C.J.—This is an appeal against the judgment of Ramaswamr 
Gounder, J., allowing an application taken out by the Official Assignee in I.P. 
No. 39 of 1921 to declare the payment of Rs. 9,600 by the insolvent, M. S. Subra- 
maniam, to the appellant as void against the Official Assignee under section 56 of 
the Presidency Towns Insolvency Act and to direct him to pay that amount to the- 
Official Assignee. The insolvent and his brother, since deceased, one M. S. 
Venkataramaan, were carrying on business under the name and style of Well Was- 
man & Co., Madras. On a creditor’s petition, dated 30th April, 1951, M. S. 
Subramaniam was adjudged insolvent on 30th July, 1951. It is common ground 
that the insolvent paid to the appellant in all a sum of Rs. 9,600, the payments 
which went to make this sum being made on three days, 26th February, 1951, 
2nd March, 1951 and 3rd April, 1951. The only question is whether the payment 
of these sums amounted to fraudulent preference. The learned Judge was inclined 
to hold that there was no genuine liability of the insolvent to the appellant. But 
even assuming that there was liability, the payments were in fraudulent prefe- 
rence. The learned Judge, therefore, directed the appellant to pay to the Official 
Assignee the said sum of Rs. 9,600 with interest as 6% per annum from the date of 
the order. 


Learned counsel for the appellant at the outset contended that having regard 
to the pleadings it was not permissible to the learned Judge to go into the question ` 
whether any amount was actually due by the insolvent to the appellant. We agree 
with him that on this application purporting to be under section 56 of the Presi- 
dency Towns Insolvency Act the Court.is not called upon to ascertain whether the- 
alleged payment was made to one who was not really a creditor. If that be the 
case of the Official Assignee and the Official Assignee wants to claim relief on 
behalf of the creditors on that basis, he may have his remedy by recourse to other 
proceedings, but an application under section 56 of the Act is not the proper- 
remedy, We shall, therefore, for the purpose of this appeal, assume that the appel- 
lant was a creditor of the insolvent, and that the amounts paid to the appellants 
were paid towards the liability of the insolvent to him. | 


The only question then is whether these payments amount to a fraudulent 
preference. Whether a particular payment to a particular creditor in preference- 
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to other creditors amounts to fraydulent preference or not is essentially a question 
of fact. No single circumstance by itself will generally be conclusive.on the 
question. 

It is the cumulative effect of several circumstances that will determine this 
question. In the present case, we start with the admitted fact that the insolvent’s 
schedule disclosed creditors to whom a total amount of above Rs. 38,000 was due. 
We have also the fact that the only assets available for unsecured creditors would 
not exceed Rs. 400. There is the further fact that excepting the appellant no 
other ereditor was paid any amount by the debtor at or about the time. The 
appellant is related to the insolvent. Comment was made on the degree of relation- 
ship, and it was contended by learned counsel for the appellant that they were far 
too distantly related to justify any adverse inference being drawn from the relation- 
ship. The fact remains, however, that the appellant was a relation of the insol- 
vent, whereas other creditors presumably were not. This circumstance is not 
entirely without significance. 

Something was said about the onus of proof. But in a case like this, where 
evidence has been adduced both by the Official Assignee and by the appellant, all 
that the Court has to do is to draw an inference from the several facts and circum- 
stances emerging from the evidence. This is not one of those cases where the 
finding would entirely depend upon the onus of proof. 


The evidence does not disclose any compelling reason why the insolvent should 
have preferred the appellant to other creditors. The absence of such a compelling 
reason itself would be proof of a fraudulent preference. The insolvent, examined 
by the Official Assignee, stated that the reason why he made these payments was 
because the appellant had demanded payment by registered letters and he thought 
that he should pay at once to save his reputation. This is obviously a wrong state- 
ment, for it is not pretended that the appellant sent any registered letters to the 
insolvent*demanding payment. The appellant stated that he had demanded pay- 
ment by three letters written by him ‘from Bombay, dated 20th February, 1951, 
25th February, 1951 and 26th March, 1951. The learned Judge was not inclined 
to believe this assertion of the appellant. If the msolvent and the appellant were 
sailing together, there would be no difficulty in manufacturing any number of 
letters like this. The fact that these letters were addressed by the appellant to 
the insolvent might have been proved by entries in the appellant’s despatch regis- 
ters, but they were not filed. There is no other independent evidence that these 
letters were actually addressed by the appellant to the msolvent. At the hearing 
before the learned Judge, it was also sought to be made out that the insolvent made 
these payments in the hope of obtaining further amounts of credit from the appel- 
lant. In our opinion, this is in the nature of an afterthought, and there is nothing 
in the evidence to show that the appellant was ready and willing to advance further 
amounts. 

One of the payments made by the insolvent to the appellant was on 2nd March, 
1951. The amount paid was Rs. 4,000. There is evidence which we accept, 
which conclusively proves'that on 2nd March, 1951, an identical sum of Rs. 4,000 
was paid by P. W. 1, Krishnan to the insolvent, towards the price of three Petter ” 
engines. Ex. P-2 is the receipt passed by the insolvent for the said amount. It 
is obvious that it was this amount of Rs. 4,000 which was paid over by the insol- 
vent to the appellant. Taking the above and the other material circumstances 
into consideration, we have no hesitation in accepting the finding of the learned 
Judge that the payments, assuming they were made towards a genuine liability of 
the insolvent were in the nature of a fraudulent preference falling within section 56 
of the Presidency Towns Insolvency. Act. 

The appeal is dismissed with costs. , 

K.S. e l . Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. JUSTICE SOMASUNDARAM. 


Krishna Thevar and others _, Petitioners* 
y. f 
The State of Madras and others ~.. Respondents. 


Criminal Procedine Coda (V of 1898), section 146—Applicability—Finding that both parties were entitled 
to-joint possession and dropping of proceedings under section 145-—Order as to attachment and appointment of 
Receiver of the property on ground of likelihood of breach of peace continuing, not sustainable—Proper procedures 

Where it is found that both the parties were in joint possession and so proceedings uncer section 
145, Criminal Procedure Code, are dropped section 146 does not apply and an order attaching the 
subject of dispute and appointing the Revenue Inspector as Receiver (on the ground that likelihood 
of breach of peace still continued) is unsustainable. If breach of the peace is likely to occur it is for 
the Police to take such action as it thinks fit against the parties under section 107 or section 144 
as the case may be. / 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
Executive First Class Magistrate of Ramanathapuram, dated 8th October, 1954 
and passed’in M.C. No. 19 of 1954. : 

T. S. Vaidyanatha Ayyar for the Petitioner. 

The Publie Prosecutor on behalf of the State. 

U. Somasundaram for Respondents. 

The Court made the following 

OrpER.—This is a revision by 4 party against an order passed by the Exe- 
cutive First Class Magistrate, Ramanathapuram, in 8. 145 proceedings, A party 
came with a petition that they are entitled to the exclusive right of fishing in Man- 
jamboor tank situated in Ilanjamboor village in Mudukulathur taluk. The B 
party who belong to Veerambal village claimed joint right of fishing in the said 
tank. After taking the evidence the Magistrate found that the contention of the 
B party was correct and that the B party was entitled to joint possession and enjoy- 
ment of the right of fishery in the abovesaid tank. After finding that, he dropped} 
the proceedings under section 145. But as the Magistrate was of opinion that 
the likelihood of the breach of the peace still continued, he had the fishery right 
attached under section 146 and appointed the Revenue Inspector, Mudukulathur, 
as receiver. It is this portion of the order that is objected to by the petitioners 
and the respondents join them in that prayer. In short both the petitioners and. 
the respondents dispute the correctness of this order, namely, attaching the sub- 
ject of dispute and appointing the Revenue Inspector as Receiver. It is obvious 
that section 146 cannot apply to the facts of this case. That will apply only when 
he decides that none of the parties was in possession as of right or when he is 
unable to satisfy himself as to which of them was then in such possession. But 
here he finds that both of them were in possession and it*has been held that section 
145 proceedings do not apply to cases where there is joint possession. The Magis- 
trate was therefore right in dropping the proceedings under section 145. But then 
as section 146 does not apply, the order as to attachment and appointment of 
Receiver is unsustainable and is therefore set aside. If breach of the peace is 
likely to occur it is for the Police to take such action as it thinks fit against the 


parties under section 107 or 144 as the case may be. The petition is therefore 
allowed with the above observations. 


K.S. TEO Petition allowed. 


* Cr.R.C. No. 51 of 1955. s 15th April, 1955- 
Cr.R.P. No. 49 of 1955. 
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_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice Mack anD MR. Justice KrisgNaswamı NayoDuU. 


Ambalathil Assainar .. Appellant* 

Penal Code (XLV of 1860), section g00, Exception 5—Applicabilitp-—Conditions necessary for. 

The accused who was in desperate poverty (and thrown out on the streets without a roof to shelter 
them) and his wife had an argument as to what they should do and the accused tried to ptrsuade 
her to go to her mother’s house. The wife refused to go back to her mother’s house and said that if 
the accused insisted it was better that she was killed. After asking her two or three times if she 
did not want to live the accused cut her with a penknife and killed her. In the circumstances 

Held : This is not the type of consent which is contemplated by Exception 5 to section goo of the 
Penal Code. This exception applies to cases where a person takes the life of another at his or her 
request and with unequiv consent which does not involve the choice of alternatives to which 
the person taking the life more or leas has driven the person. 

ie) re Kanaga Kosavan, 1.L.R. (1954) Mad. 504 and Nainamuth v. Emperor 1939 M.W.N. (Cr.) 172 


Appeal against the Order of the Court of Session of the North Malabar 
Division in Case No. 27 of the Calendar for 1954, on 6th December, 1954. 


Jacob A. Chakramakal, Advocate, amscus curiae for Accused Appellant. 
R. Santhanam, for the Public Prosecutor on behalf of the State. 


The Judgment of the Court was delivered by 

Mack, J.—The appellant, a Mopla, has been found guilty under section 302, 
Indian. Penal Code, of the murder of his wife Pathu, aged 25, on 20th August, 
1954, some time between 9-30 p.m. and 11-45 p.m., and sentenced to transpor- 
tation for life by the learned Sessions Judge of North Malabar. 

The facts, of this case are very tragic, the murder being founded really on 
desperate poverty, the evidence showing no unchastity or even any suspicion of it 
on the part of this wife. The body was found on the bench of an aided elementary 
school in Badagara at 7 a.m. the following morning by a school teacher, P.W. 1, 
with ghastly wounds on her neck which have been proved to have been caused 
by a small pen-knife M.O. 9. There was an incised wound 8” x 4” x 3” across 
and around portion of the neck cutting’ the muscles, veins, arteries, nerves and 
trachea. There was another wound 10” x 5” x 24%” from the middle of the neck 
to the left side cutting all-structures. There were also two comparatively minor 
incised wounds. 

The accused was arrested on 26th August, 1954, by the Sub-Inspector, P.W. 
24, on the road near Badagara Railway Station. He had in his possession a pen- 
knife M.O. 9 and a dhoti M.O. 10 on which, however, no human bloodstains were 
found. On 4th September, 1954, he made a confession, Exhibit P.-6, before 
a Magistrate which we have no hesitation in holding to have been voluntarily made 
in which he confessed to killing his wife under extraordinary circumstances plead- 
ing that he did so with her consent. 

The evidence shows that the accused lived with his wife in the house of P.W. 
4 on arent of Rs. 3 a month which had gone into arrears. According to P.W. 4 
the accused and his wife used to quarrel mainly because the former did not bring . 
home anything for food., A few days before the murder, on Perunal day, there 
was a quarrel between the husband and wife. When he enquired, Pathu com- 
plained that the accused did not bring anything.for food even on Perunal day and 
that after quarrelling the accused beat her. P.W. 4, then warned them that as 
ihey were in arrears for three months they must quit the house if they created 
disturbances of that kind. The accused said that he would leave the house on 
the following Friday, that is, about a week later, and, in due course, on the day 
of the murder, surrendered the key of the portion he was occupying at -about 
8-30 r.m. and went away with Pathu taking their ycurger child with them. In 
his confession Exhibit P. 6, the accused said that after being given notice by 


* Criminal Appeal No. 20 of 1955. l j 1gth April; 1955. 
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P.W. 4, the elder child was sent to his father’s house and after leaving P.W. 4’s 
house he went with his wife and tried to persuade her to go to her mother’s house. 
As they were coming near the school it began to rain heavily, and, it would appear 
they had an argument as to what they should do. Pathu refused to go back to 
her mother’s house and said that if the accused insisted it was better that she was 
killed. In Exhibit P. 6, the accused said that he asked her two or three times 
whether she did not wish to live and she told him that she did not want to do so. 
He then described how he took his pen-knife and cut her with it on the neck. 
She struggled and when he realised that she would make a noise he thrust a cloth 
into her month. After life became extinct he took away his child and went to 
his father’s house. He stuck to this confession in the committing Court but 
resiled from it in the Sessions Court where he took refuge in complete ignorance 
as to how his wife came by her death. 


There can be no doubt at all that it was the appellant that killed his wife after 
both left the house of P.W. 4. They were seen by a witness P.W. 8 going to- 
gether very near the school at about 9-30 p.m. Another witness P.W. 9, saw 
the accused returning along with the child from the direction of the school at 
about 11-45 pr.m> The confession voluntarily made and adhered to in the com- 
mitting Court lays at rest any doubt as regards guilt of the accused who 
undoubtedly cut his wife’s throat. Pathu’s body was described in the post-mortem 
certificate as emaciated. A pawn broker, P.W. 21, deposed to the accused selling 
trifling ornaments usually worn by Muslim women of the value not exceeding 
Rs. 3, a few months before this tragedy. There can be no doubt that this family 


was living in a desperate state of poverty as a result of the accused being unable 
to find any source of livelihood. 


t The only point for consideration is the plea raised by Mr. Chakramakal that 
the effence is not murder under Exception 5 to section 300, Indian Penal Code 
and that Pathu suffered death in this case with her own consent. The learned 
Sessions Judge quite rightly rejected this plea on the ground that such consent 
must be given unconditionally and without any reservation. 

Mr. Santhanam for the Public Prosecutor has drawn our attention to two 
decisions, In re: Kanaga Kosavan, and Nainamuthu v. Emperor? in which 
this Exception was applied and the offence reduced to section 304, Indian Penal 
Code, with however the sentence of transportation for life imposed. The former 
case was that of a man who killed his concubine whom he persuaded to go to her 
village saying that they had gone about 5 or 6 days in search of a house but found 
none. But, she lay down and refused to get up. He tried to persuade her to go 
on the ground that he was being scandalised also by his association with her. But 
she refused, took the knife out of his waist, put it into his hand and asked him to 
kill her. He accordingly cut her neck with the knife. The second case also 
concerned the killing of a concubine by her paramour. In the confession he made 
he stated that on the night in question, after some talk she declared that she 
would sever her connection with him and go‘away, and, in the alternative, she 
suggested that both of them might commit suicide., In the morning he killed her 
at the place where her body was found. With great respect to the judgments in 
these two cases, it appears to us in the first case the women did not give her un- 
qualified assent to her life being taken away as, in our view, Exception 5 to section 
300, Indian Penal Code, requires. In the second case the consent given by the 
woman was for her life to be taken simultaneously with the man’s: she gave no con- 
sent to be killed by the man who then was to continue life on this earth. In the 
present case also, although the wife, taking the confession at its face value, flatly 
refused to go back to her mother and said that if her husband insisted on her doing 
-sò she would rather be killed, this, as it appears to us, is not the type of consent 
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which is contemplated by Exception 5 to section 300, Indian Penal Code. This 
Exception, again with respect to the two decisions we have referred to, applies to 
cases where a person takes the life of another at his or her request and with un- 
equivocal consent which does not involve the choice of alternatives to which the 
person taking the life more or less has driven the person. We think that the 
learned Sessions Judge, on the facts of this case has quite rightly declined to apply 
Exception 5 to the facts. The case is undoubtedly a pathetic and a tragic one. 

In the matter of sentence, we can only leave it to the Government to commute 
the sentence in this case, and we cannot lay down law out of charitable considera- 
tion which undoubtedly weighed with three of the assessors who rather extra- 
ordinarily held on the cogent evidence in this case that the accused was not guilty 
of any offence. The Appeal is dismissed. 


KS. . Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—Mr. JusTicE RAMASWAMI GOUNDER, 
Shenbagavalli Ammal .. Petitioner * 
v. 
Dhanalakshmi Ammal and others .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sections g and 12-B—Revisional powsr 
of District Court as regards orders in execution. 


Section 12-B of the Madras Buildings (Lease and Rent Control Act seeks to confer revisional 
aa on the High Court in respect of an authority functioning in the Presidency-town and in the 
district Court in respect of an authority functioning in a District, in regard to both the classes of autho- 
mities, viz., the one empowered by section g of the Act to execute an order and the other an appellate 
authority empowered under section 12. is is the natural meaning to be given to the expression 
as used in section 12-B. The section enables the District Court to call for and examine the records 
relating to any order passed or proceeding taken under this Act and these words are comprehensive 
enough to take in execution proceedings. 


Quaere : Whether the District Court can entertain a revision from an order in execution where 
the executing Court is also the District Court in the absence of a District Munsif’s or Subordinate 
Judge’s Court under section 9 (i) (c). 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the District Court of Tirunelveli, dated the 11th day of November, 
1952 and made in M. C. No. 15 of 1951, against the order of the Court of the 
District Munsif of Tirunelveli in E. A. No. 426 of 1951 in E. P. No. 251 of 
1951 (H. R. C. No. 149 of 1948, Rent Controller, Tirunelveli). 


~S. Ramachandra Awar for Petittoner. 
R. Ramamurthy Aiyar for Respondent. 


The Court delivered the following 


JUDGMENT.—This is a Revision filed against the order of the District Judge 
of Tirunelveli declining to exercise his revisional powers under section 12-B of 
the Buildings (Lease and Rent Control) Act in respect of execution proceedings 
taken by the landlord to enforce an eviction order. He filed an application E. A. 
No. 426 of 1951 before the District Munsif, Tirunelveli, under Order 21, rule 98 
of the Code of Civil Procedure to remove the obstruction of the respondents and 
‘deliver possession of the house. The evictidn order was obtained only against 
the first respondent and the other respondents 2 to 4 were impleaded as obstructors. 
‘The learned District Munsif held that those respondents were in possession of 
the house in their own account and dismissed the petition. As against that order 
a revision was taken to the District Judge. But the learned District Judge held 
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that the revisional powers can be exercised. only by the High Court and directéd 
the return of the papers to be presented to the High Court, if so advised. It 
is against that order the present Revision is filed. 


The only question therefore that was debated in this Revision was whether 
under section 12-B of the Act the District Judge has or has no revisional powers 
in respect of execution proceedings taken to enforce the eviction order. It was 
contended for the petitioner that the District Judge has got such revisional powers, 
whereas the learned counsel for the respondent maintained that the view expressed 
by the learned District Judge was correct. It will be seen that under section 7 
of the Act the Rent Controller has to pass the order of eviction, under the cir- 
cumstances enumerated in that section. Section 12 provides for appeals against 
such orders and it is left to the State Government to confer on such officers and 
authorities as they think fit the powers of appellate authorities for the purpose of 
the Act. -Section 9 provides’ for execution of the orders of eviction. In the 
city of Madras such orders have to be executed by the Principal Judge of the 
City Civil Court and elsewhere by the District Munsiff or if there is no such 
District Munsiff by the Subordinate Judge or if there is no such District Munsiff 
or Subordinate Judge then by the District Judge having jurisdiction. Thus it 
will be seen that sufficient provisions are made in the Act for appeals against the 
eviction orders as well as for execution of such orders, under sections 9 and 12 
of the Act. Then comes section 12-B which provides for revisional powers being 
exercised by the High Court and by the District Court. That section runs thus: 

“ The High Court, in the case of an authority empowered by section g to execute an order, or 
of an appellate authority empowered under section 12, and functioning in the Presidency-town and the 
District Court concerned in the case of any such authority so empowered and functioning in a district, 
may, at any time, on the application of any aggrieved party, for and examine the records relating 
to any order passed or proceeding taken under this Act by such authority for the purpose of satisfying. 
itself as to the legality, regularity or propriety of such order or proceeding, and may pass such order 
in reference thereto as it thinks fit.” 

The contention of the respondent’s learned counsel is that the expression “and 
functioning in the Presidency-town” governs only “an appellate authority em- 
powered under section 12” and not “an authority empowered by section 9”, that 
is to say, the revisional powers are given to the High Court in the case of 
authority empowered by section 9 to execute the order, whether that authority 
functions in the Presidency-town or in a District and also in respect of authority 
empowered under section 12 and functioning in the Presidency-town. His fur- 
ther contention is that the District Court has revisional powers in the case of an 
authority “so empowered and functioning in a district” which according to the 
learned counsel means “empowered under section 12 and functioning in the dis- 
trict” that is to say, the revisional powers of the District Court are confined 
only to orders passed in appeal by any authority empowered under section 12. 
The contention means that in respect of execution orders passed by any authority 
in a District, the District Judge has no revisional powers and that in such cases 
the powers are conferred only upon the High Court. In fact it was that view 
which prevailed with the learned District Judge who refused to interfere in this 
matter. On the other hand, the contention for the petitioner is that the expres- 
sion “and functioning in the Presidency-town” occurring in the section governs 
not only “an appellate authority empowered under section 12” but also “an 
authority empowered by section 9 to execute an order’. It will be seen that 
after “section 12” there is a comma, and I am unable to find any reason why the 
expression “and functioning in the Presidency-town” should be construed as having 
reference only to “an appellate authority empowered under section 12”. The 
further contention of the learned counsel for the respondent is that in the ex- 
pression “any such authority so empowered and functioning in a district” the 
words “such authority” cam have reference only to the authority empowered under 
section 12. There is again no warrant for this interpretation. His only argu- 
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ment was that the expression “of an appellate authority empowered under sec- 
tion 12, and functioning in the Presidency-town” and the expression “any such 
authority so empowered and functioning in a district have a striking similarity 
in their collocation of words, so that the District Court’s revisional power must 
be confined only to an appellate authority empowered under section 12 and func- 
tioning in a District, and does not extend to the authority empowered under 
section 9, I am not impressed with, this line of reasoning. It seems to me that 
the. expression “and functioning in the Presidency-town” clearly refers to both 
classes of authorities, and so does the expression ‘ ‘any such authority so empowered 
and functioning in a district.” In my view, section 12-B seeks to confer revisional 
powers on the High Court in respect of an authority functioning in the Presidency- 
fown and on the District Court in respect of an authority functioning in a District,. 
in regard to both the classes of authorities, viz., the one empowered by settion 9 
to exectite an order and the other an appellate authority empoweréd under 
section 12. That appears to me to be the natural meaning to be given to the 
expressions used in section 12-B. But the learned counsel for the respondent 
pointed out that section 9, clause (ii), sub-clause (c) provides that if there is no 
such District Munsiff or Subordinate Judge, the eviction order has to be executed. 
by the District Judge having jurisdiction and contended that if the District Judge 
should have revisional powers even in execution proceedings, in a district where 
there is no District Munsiff or Subordinate Judge, then the District Judge will 
be the executing Court and there will be no revisional authority under section 12-B. 
He contended that that position would be anomalous and inconsistent with the 
proviso to that clause which states “that an order passed in execution under this 
section shall not be subject to an appeal, but shall be subject to revision under 
section 12-B.” So far as our State is concerned it may be safely asserted that the 
contingency of there being no District Munsiff or Subordinate Judge in a District 
would never arise. But if it should arise, the position would be that the powers of 
execution as well as powers of revision would be merged in one and the same 
Court, with the result that in such cases the District Judge will not exercise 
revisional powers over his own orders passed in execution. That provision merely 
states “shall be subject to revision under section 12-B and that section obviously 
means that where the executing Court is the District Court there will be no 
revision under that section. That situation, which may never happen, need not 
prevent us from giving a natural interpretation to the language of section 12-B. 
of the Act. Further the section enables the District Court to call for and examine 
the records relating to “any order passed or proceeding taken under this Act”, 
and those words.are comprehensive enough to take in execution proceedings. 


There has been no decision of our Court on this point. But my attention 
was drawn to a precedent in S.R. No. 4403, wherein this question was raised by 
the office, and Balakrishna Ayyar, J., held that that view was correct and directed 
the return of the C. R. P. for presentation to the District Court. 


I therefore consider that the refusal of the learned District Judge to exercise 
his jurisdiction was unjustified. So this Revision is allowed and his order is set 
aside and the case remitted to his file for a proper disposal. In the circumstances, 
there will be no order as to the costs of this Revision Petition. 


R.M. ; l Revision allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RayAMANNAR, Chief Justice AND MR. JUSTICE SOMA- 


_ Ponnambath Koomulli Gopalan Nambiar .. Petitioner" 
v. f 
Varisya Kuniyil Katankotan Krishnan Nambiar .. Respondent. 


Civil Procedure Code (V of 1908), section 48—Applicability to execution of decrees of 
wllage Courts. 

There is no provision in the Village Courts Act making the Code of Civil Procedure or 
any part of it applicable to proceedings under the Village Courts Act. If follows therefore 
that section 48 of the Code as such does not apply to the execution of a village Court decree. 
The Village Courts Act provides ‘for execution of a village Court decree by two classes of 
‘Courts, namely a village Court itself and the Court of the District Munsiff to which it is 
transmitted or to which it is withdrawn. 

A decree of a village Court is a decree of a Civil Court, though no doubt that of a 
Special Court with limited powers. There are provisions in the Village Courts Act ‘for 
execution of the decrees passed by a village Court by that Court itself. ` 

Difference between a decree of such a Court and an award of a Registrar under the 
‘Co-operative Societies Act or an order under the Religious Endowments Act which are not 
capable of execution by themselves but only by a transferee Court pointed out. When a 
decree passed by one Court is transferred to another Court for execution the law of limitation 
applicable to a petition for execution is the law applicable to a decree of the Court which 
ag the decree and not the law applicable to a decree passed by the transferee Court. 

he fact that the Court to which the decree has been transferred is a Court, the decree of 
which will be governed by section 48 of the Code of Civil Procedure, would not make 
:any difference. 

The fact that a decree of a village Court is transferred to a District Munsiffs Court 
for execution would not have the effect of making section 48 of the Code of Civil Procedure 
‘applicable to the execution petition. The Indian Limitation Act applies to proceedings in a 
village Court. The Law of Limitation applicable to village Court decrees is governed by 
that Act alone. 

Sri Krishna Doss v. Alumbu Ammal, (1900) 21 M.L.J. 777: I.L.R. 36 Mad. 108. 

Gopalaswanu Mudaliar v. Thiagarajaswami Devasthanam, (1950) 1 M.L.J. 437. 

Tincowrie Dawn v. Debendra Nath, (1898) I.L.R. 17 (Cal. 491. 

Ranganandham v. Ponnacharamma, A.I.R. 1942 Pat. 128, referred. 

Subba Rao v. Calicut Co-operative Urban Bank, Lid. (1939) 1 M.L.J. 695. 

Subba Rao v. Calicut Co-operative Urban Bank, Lid, Calicut, (1940) 1 M.L.J. 268, 
-explamed, 

Lakshmindra Thirtha Swamiar v. H. R. E. Board, Madras, (1934) 65 M.L.J. 364: 1.L.R. 
56 Mad. 712. ( J 

H. R. E. Board, Madras v. Shirur Mutt, (1934) I.L.R. 58 Mad. ; : 

200 distinguished. S ) ad. 760: 68 M.L.J. 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the District Court of North Malabar, dated 12th March, 1952 and made 
in A. S. No. 751 of 1951 preferred against the order of the Court of the District 
Munsiff of Tellicherry, dated 4th September, 1951 and made in R. E. P. No. 220 
of 1951 in Suit No. 56 of 1951, Kacheri Iringannoor Panchayat Court. 


V. P. Gopalan Nambiar for Petitioner. 
A. Achuthan Nambiar for Respondent. | 


The Judgment of the Court was delivered by 


, Kajamannar, CJ—This Revision Petition involves a question of some im- 
portance on which no direct authority was cited to us. A decree was passed by a 
Panchayat Court on 20th November, 1937. That decree was transferred to the 
‘Court of the Additional District Munsiff of Tellicherry for execution. There 
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were several execution applications, and on 28th June, 1951, the execution peti- 
tion out of which this revision petition arises was filed. It is common ground 
that the petition was not barred under Article 182 of Schedule I of the Limita- 
tion Act. But objection was taken by the judgment-debtor that the petition was. 
barred by reason of section 48 of the Code of Civil Procedure. The learned 
District Munsiff overruled the objection, holding that section 48 of the Code of 
Civil Procedure did not apply. There was an appeal to the District Judge, who 
confirmed the decision of the District Munsiff. It is to revise this order of the 
learned District Judge that the above Civil Revision Petition was filed. This 
petition came up before me, sitting alone, and as counsel represented that the 
question arising in this case had not been directly dealt with in any decision, I 
directed the petition to be posted before a Division Bench. 


Before dealing with the contentions raised and the decisions cited before us, 
it is necessary to refer to the material provisions of the Madras Village Courts 
Act relating to the execution of the decree passed by the village Courts. » 


Chapter VI of the Madras Village Courts Act deals with the execution of a 
decree passed by a village Court, Section 48 provides that the decree shall be 
executed by the village Court which passed it or by a village Court or District 
Munsiff to whom it is sent for execution under the provisions thereinafter 
mentioned. Except when the execution is by a District Munsiff’s Court, no 
judgment-debtor may be arrested and no immovable property attached in execu- 
tion of a decree of a village Court. (Section 51.) The village Court may attach 
any moveable property within its jurisdiction belonging to the judgment-debtor 
(Section 52.) There are provisions laying down the procedure to be adopted 
in bringing the property attached to sale and in the conduct of the sale and delivery 
of the property sold in auction to the purchaser. Then comes section 66, which 
provides for the transmission of a decree of a village Court to the District Munsiff 
for execution. That section is in the following terms :— 

“66 (1) Any decree passed by a village Court may on the application of the decree- 
holder, be transmitted for execution to the District Munsiff who may, 

(a) execute the decree as if it were a decree passed by himself; or 

(b) transmit it for execution to the Court of any other village within his jurisdiction 
in which the defendant is represented to have movable property; or 

(c) transmit it to the Court of any other District Munsiff within whose jurisdictiom 
the defendant is represented to reside or to have property. 

2. The District Munsiff to whom a decree has been transmitted under clause (c) of 
sub-section (1) may execute the decree as if it were a decree passed by himself or transmit 


it for execution to the Court of any village within his jurisdiction in which the defendant is 
represented to have movable property. 


3. The village Court to which the decree is transmitted under clause (b) or sub-section (1). 
or sub-section (2) shall proceed as iftthe decree was passed by himself.” 
Even without an application, it is competent to the District Munsiff to withdraw 
the execution of any decree from a village Court, and to execute it himself, as 
if it were a decree passed by himself. (Section 67.) Section 67-A expressly 
prohibits an appeal from any order by a District Munsiff relating to the attach- 
ment or sale of moveable property in execution of any village Court decree. 
Section 71 which occurs in the Miscellaneous Chapter provides for the substi- 
tution of a deceased decree-holder by his legal representative, and likewise, 
-section 72 for the execution of the decree against the legal representative of a 
deceased judgment-debtor. It is necessary to refer only to one other general 
section, and that is section 20 which says that the provisions of the Indian Limi- 
tation Act shall apply to suits and applications under the Act. 


The question is whether section 48 of the Code of Civil Procedure applies. 
to the execution of a decree of a village Court. There is no provision in the 
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Village Courts Act making the Civil Procedure Code or any part of it applicable 
to proceedings under the Village Courts Act. There are several decisions based 
‘on this omission. Vide Krishna Chetty v. Narayanappa,? Lingier v. Rama- 
krishnter,? Subba Rao v. Narasiah and Sankaran Nair v. Atchuthan* It 
follows, therefore, that section 48 of the Code as such does not apply to the 
execution of a village Court decree. ‘ The Village Courts Act provides for exe- 
cution of a village Court decree by two classes of Courts, namely, a village Court 
and the Court of the. District Munsiff to which it is transmitted or to which it 
is withdrawn. It is conceded that section 48 would not apply to an execution 
petition filed before a village Court for execution of its decree. When: sucha 
decree is transferred to the Court of a District Munsiff, is there a difference? 
Does the fact that petition for execution of decrees passed by the District Munsiff 
are governed by section 48 of the Code of Civil Procedure have the result of 
extending that provision to petitions for execution of village Court’s decrees 
transferred to the District Munsiff’s Court either under section 66 or 67 of the 
Act? Mr. Gopalan Nambiar contended that it would and relied upon certain 
decisions to which we shall refer. In Lakshmindra Tirtha Swamiar v. H. R. E. 
Board, Madras, the effect of section 70 of the Madras Hindu Religious Endow- 
ments Act had to be considered. The material words of that section were:— 

“The Court shall, on the application of the President of the Board or committee, recover 
the amount as if a decree had been passed for the amount by the Court against the religious 
endowment concerned.” 
It was beld that the words ‘‘as if a decree had been passed’’ in the rection at- 
tracted the whole procedure in execution and with it the right of appeal pro- 
vided under section 47 of the Code against an order passed by the Civil Court in 
proceedings to recover the amount of contribution levied by the Board. No 
question arose in that case as to the applicability of section 48 of the Code. The 
decision is, therefore, not of any help in this case. In Hindu Religious Endow- 
ments Board, Madras v. The Shirur Mutt’ the same provision of the Madras 
Hindu Religious Endowments Act had to be considered. It was held that an 
application under that section for the recovery of the amount of contribution 
levied by the Board was governed by Article 182 of the Indian Limitation Act. 
‘Here again, the applicability of section 48 of the Code did not fall-to be consi- 
dered. The learned Judges followed the decision of the Calcutta High ‘Court 
in Chatram Sagarmull v. Hardwart Mull and Company,’ which was also cited 
by Mr. Gopalan Nambiar. It was there held by Rankin, C.J. and Mitter, J., 
that an application for execution of an award made under the Indian Arbitration 
Act which had-been filed in a chartered High Court was governed by Article 183 
of the Indian Limitation Act. The relevant section was section 15 of the Indian 
Arbitration Act of 1899, the terms of which were :— 

“An award on a submission on being filed in the Court in accordance with the foregoing 
provisions, shall...... be enforceable as 1f it were a decree of the Court.” 
Here too, it was not necessary to deal with section 48 of the Code. By far the 
strongest reliance was placed by Mr. Gopalan Nambiar on the decision of this 
Court in Subba Rao v. Calicut Co-operative Urban Bank, Ltd., Calicut.” There 
the learned Judges had to-:consider rule 17 (7) (c) of the Madras Co-operative 
Societies Act, 1912, which provided that on application to the Civil Court having 
jurisdiction over the subject-matter of the decision or award, the Court shall 
enforce the decision or award of the Registrar of Co-operative Societies as if 


I. o I ave 229. 5. (1934) 65 M.L.J. 364 : I.L.R. 56 Mad. 
2. 933) oo M.L.J. „795 712. 
3. (1940) 1 M.L.J. 2 6. (1934) 68 M.L.J. 200: I.L.R. 58 Mad.760 
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it were a final decree of the Court. It was held that an application ‘for the exe- 
cution of such an award was governed by Article 182 of the Limitation Act. This 
decision is in line with the other decisions above referred to and was not con- 
cerned with section 48 of the Code. There are, however certain observations 
of the learned Chief Justice regarding the applicability of section 48 of the 
Code. The learned Chief Justice said :— 

“Tt is conceded by thé learned ‘Advocate for the appellant, as it must be, that an award 
under the Co-operative Societies Act attracts all the provisions of the-Code df Civil Procedure 
in the matter of execution. If it attracts’ all the provisions of the Code with regard to 
execution it must in our opinion of necessity attract the provisions of the. Limitation Act 
which apply to the execution of decrees. The award when it is filed has to be executed as 
a decree of the Court and in effect it becomes a decree of the Court. As the provisions of 
the Code of Civil Procedure admittedly apply, the provisions of section 48 of the Code must 
apply. Section 48 provides that a decree shall run for a period of twelve years, provided of 
course, that steps in execution are taken at intervals of not more than three years as required 
by Article 182 of the Limitation Act. If section 48 applies it follows that the appropriate 
Article is 182 and not Article 181. If Article 182 did not apply but Article 181 did, there 
wae be a conflict as Article 181 fixes a period of three years and section 48 a period of 
twelve years.” f i 


Before we deal with the above: observations of the learned Chief Justice, we 
shall’ briefly deal with the decisions above mentioned. There is one important 
point of distinction between those cases and the present case. In those cases, 
there was no question of a decree of a Court capable of execution in that Court 
being transferred to another Court. Those cases related to the enforcement of 
the orders of special tribunals or administrative bodies or private awards, In 
Lakshmindra Tirtha Swamiar v. H. R. E. Board, Madras; and H. R. E. Board, 
Madras v. The Shirur Mutt? the Civil Court was called upon to recover an 
amount levied by an administrative body like the Hindu Religious Endowments 
Board. The Board itself could never recover the amount in execution. In 
Subba Rao v. Calicut Co-operative Urban Bank, Ltd., Calicut, the award of 
the Registrar of Co-operative Societies cannot be considered in law to be a 
decree of Civil Court: In Chattram Sagermull v. Hardwari Mull and Company.* 
an award had to be enforced, it was filed in the High Court and had to be 
executed as a decree of that Court. A decree passed by the village Court stands 
on quite a different footing from an order of the Endowments Board or an award 
of the Registrar of Co-operative Societies or an award under the Arbitration Act. 
It is a decree of a civil Court, no doubt a special Court with limited powers, but 
nevertheless a-,civil Court.:.There are provisions-in- the Village Courts Act ‘for 
execution of the decrees passed by a village Court by that Court itself. Indeed, 
there is a whole-chapter relating-to the execution by the village Court itself. In 
our opinion, therefore, the decisions above cited have no bearing on the question 
which we have to decide in this case, which relates to the transfer-of a decree 
of one Court to another Court for execution. The above observations of the 
learned Chief Justice were really-not necessary for a disposal of the case before 
the learned Judges, as is evident from the judgment of Venkataramana Rao, J. In 
Subba Rao v. Calicut Co-operative Urban Bank, Ltd., the Letters -Patent Appeal 
, against which was before the learned Judges the only question there was whether 

Article 181 applied or Article 182 applied. It is not necessary for -this- case to 
decide whether section 48 of, the Code would apply to an application for the 
enforcement of an award made under the Madras Co-operative Societies Act. 
When such a question arises, the above observations of the learned Chief Justice 
may have to be reconsidered. = 
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There is clear authority in this Court and in other Courts for the position 
that when a decree passed by one Court is transferred to another Court for execu- 
tion the Law of Limitation applicable to a petition for execution is the law 
applicable to a decree of the Court which passed the decree and not the law 
applicable to a decree passed by the transferee Court. This principle was 
enunciated in an early case of the Calcutta High Court in Tincowrie Dawn v. 
Debendro Nath Mookerjee.1 In the words of Wilson, J. :— 


“The law depends not on the character of the Court which executes the decree, but of the 
Court which passed it, though the manner of execution is that of the Court which executes 


the decree.” 

In Jogemaya Dass v. Thackomoni Dassi? a decree was obtained in the Court 
of a Subordinate Judge and it was transferred to the High Court for execution. 
It was held following the ruling in Tinmcowrie Dawn v. Debendro Nath Mookerjee, 
that the period of limitation for the execution of such a decree would not be the 
period applicable to decrees of the High Court, but would be the period governing 


applications for execution of decrees passed by Courts in the mofussil. As 
Trevelyan, J., said:— 


“The law of limitation is not altered by the transfer of the proceedings in executiom 
The decree does not become a decree of the High Court, although it may have to be enforced 
in the same manner as decrees of the High Court...... The ‘manner’ of execution refers to 
the procedure under which the execution is to be had, and Has no reference to the limitation. 
It simply applies the High Court machinery to the execution of the decree.” 

In Sri Krishna Doss v. Alumbu Ammal, this principle was followed. It was 
there held by Sundara Ayyar and Ayling, JJ., that although a decree may be 
transferred by the Court which passed it, to another Court, for execution, the law 
of limitation applicable for its execution is that applicable to the decrees of the 
` former Court, j.e., of the Court which passed them. The anomalous consequences 
of following a different rule was: pointed out by the learned Judges. There a 
decree of the Presidency Small Cause Court, Madras, was transferred for 
execution to the City Civil Court. Section 48 of the Code is not applicable to 
decrees of the Presidency Small Cause Court but it is to decrees of the City 
Civil Court. It was held that an application for execution presented to the City 
Civil Court more than twelve years after the passing of the decree by the Small 
Cause Court was not barred by reason of section 48 of the Code of Civil Procedure. 
This decision was approved by a Full Bench of this Court in Gopfalaswami 
Mudaliar v. Thiagarajaswami Devasthanam.* It was there expressly laid down 
that section 48 was not applicable to a decree of the Court of Small Causes. The 
fact that the Court to which the decree has been transferred was a Court, the 
decrees of which would be governed by section 48 of the Code of Civil Procedure, 
would not make any difference. We find the same principle followed im 
Ranganandham v. Pannachoramma.® In our opinion, this principle would equally 
apply to this case. Under section 20 the Indian Limitation Act applies to pro- 
ceedings in a village Court. That would be the law of limitation applicable to 
village Court decrees. The fact that a decree of a village Court is transferred 
to a District Munsiff’s Court for execution would not have the effect of making 
a different rule of limitation applicable. We hold therefore that section 48 of. 
the Code of Civil Procedure would not apply to the execution petition in this case. 


The Civil Revision Petition is dismissed. No costs. 


R.M. eee Petition dismissed 
t. (1890) LL.R. 17 Cal. 491. 108. 
2. (1896) LL.R. 24 Cal. 479. 4. (1950) 1 M.L.J. 437. 
g. (19rr) 21 ML. 2 777: LLR. 36 Mad. 5. A.I-R. 1942 Pat. 128. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—Mnr. JUSTICE SATYANARAYANA RAO AND MR. Justice RAJAGOPALAN. 


B. M. Amina Umma .. Petitioner. ® 
v 


The Income-Tax Officer, Kozhikode .. Respondent. 


Income Tax Act (XI of 1922), section 16 (3) (a) (ii)—Constitutional validity—-Government of India Act, 
1935, section 100 Entry 54 of Federal Legislative list—Scope—If offends fundamental rights guaranteed 
by the Constitution of India (1950), Articles 14 anf 19 (g). 

Section 16 (3) Q) (ii) of the Income-tax Act (XI of 1922) inserted by “the Amending Act 
(IV of 1937) was well within the legislative power conferred on the Central Government by Entry 54 


of the Federal List read with section 100 of the Government of India Act, 1935. What the impugn 
provision taxes is income, the income of the minor. 


Taxing legislation is also controlled by the Fundamental Rights guaranteed by the Constitu" 
tion of India, 1950. But the impugned provision does not in any way prohibit or even interfere 
with the right of either the assessee or his minor son to carry on any occupation, trade or business, 


Tt is only a parent who is himself or herself a partner in a firm to the benefits of which partnershi 

that individual’s minor child is admitted, that is taxed. The income of the adult children of 

an individual cannot obviously fall within the purview of the impugned provision and there can be 
no question of admitting such adult children to the benefits of the partnership as minor children. 
_ The income of the minor children admitted to the benefits of the partnership of which neither parent is 
a partner also falls outside the purview of section 16 (3) (a) (it) of the Income-tax Act. Such a 
classification is not unreasonable and will not offend Article 14 of the Constitution of India (1950). 
The reasonableness or othe: wise of a classification has to be decided with reference to all the circum- 
stances of the case including the social and economic structure prevalent in the area where the taxin 
statute is in operation. Within the class that falls within the purview of section 16 (3) (a) (ii) of the 
Income-tax Act there is no inequality in the operation of the taxing provision. e classification 
being reasonable, there is no denial of equal protection of the laws within the meaning of Article 14. 
of the Constitution. 


1 


Petition under Article 226 of the Constitution of India praying that the High 
Gourt will be pleased to issue a writ of certiorari calling for the records relating 
to the order of assessment of the petitioner, dated 28th February ,1953 in F. No. 599-af 
1952-53, passed by the Income-tax officer, Kozhikode, and to quash the same. 


K. Rajah Ayyar, B. Pocker and G. Maheswaran for Petitioner. 
C. S. Rama Rao Sahib for Respondent. 


_ The Judgment of the Court was delivered by 


Rajagopalan, 7.—These are applications under article 226 of the Constitution 
for issue of writs of prohibition directing the Income-tax officer to desist from conti- 
nuing the assessment proceedings against the petitioner under the Income-tax Act 
for the assessment years 1952-53 and 1953-54. 


The petitioner is the widow of Haji K. M. Ahmed Kutty. He had a twelve 
annas share in the partnership which consisted of himself and one Abdulla Ahmed’ 
Kutty who died on 5th July, 1950. His heirs were his two wives, three minor 
children by the first wife (the'petitioner) and two minor children by the second 
wife. The partnership was reconstituted’ on 25th December, 1950 with three 
partners, the petitioner, Abdulla and Khader Kutti, brother of the petitioner. The 
three minor children of the petitioner were admitted to the benefits of that partner- 
ship with a total of eight annas’ share between them. The petitioner was entitled 
to a four annas’ share. This partnership also was registered under section 26-A. 
of the Income-tax Act. After d a the income of the firm for the assessment 
year 1952-53, and after apportioning it between the sharers under section 23 (5) 
of the Income-tax Act, the Income-tax officer assessed the petitioner to tax on her 
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Pari and also that of her three minor children under the provisions of section 

6 (3) (a) (ii) of the Income-tax Act. It was on the same basis that he proposed 
i assess the petitioner for the assessment year 1953-54 also, but that assessment 
had not been completed when the petitioner filed these petitions in this Court 
for the issue of writs of prohibition. The petitioner challenged the validity of the 
proceedings before the Income-tax officer on the ground that section 16 (3) of the 
Income-tax Act was tltra vires the Central Legislature. 


Section 16 (3) (a) (ii) of the PaCS Act which was inserted by the Amend- 
ing Act IV of 1937 runs: 


4 g s computing the total income of any individual for the purpose of assessment, there shall be 
included—. 


_® so much of the income of a wife or minor child of such individual as arises directly or indirec- 


< from the admission of the minor to the benefits of partnership in a firm of , which such 
individual is a partner ; ” 

The validity of this section (hereinafter referred to as the impugned provision) 
was challenged on the following grounds :— 


(i) it was beyond the legislative powers of the Central Legislature conferred 
on it by entry 54 of list 1 of Schedule VII of the Government of India Act, 1935 ; 
(ii) even if the provision was intra vires when enacted in 1937, it offended the funda- 
mental rights guaranteed under articles 14 and 19 (g) of the Constitution and was 

_ therefore unenforceable against the petitioner in the relevant assessment years. 


Though the petitioner challenged the validity of the whole of section 16 (3) 
of the Income-tax Act, it is only the validity of the second sub-clause of section 16 
(3) (a) that directly arises for determination in the proceedings before us. That 
question of legislative competence will have to be determined primarily on the 
basis of the language of the Government of India Act, entry 54 of list 1 read with 
section 100 of the Government of India Act. Section 100 (1) ran: 


“ Notwithstanding anything in the two succee sub-sections, the Federal Legislature has and 
a Provincial Legislature has not power to make laws with respect to any of the matters enumerated 
in list 1 in the seventh Schedule to this Act oer called the Federal Legislative List).” 


Entry 54 of that list ran : 
“Taxes on income other than agricultural income.” 


That entry is identical with item 82 in list 1 of the seventh schedule to the 
Constitution of India. 


Section 16 (3) (a) (ii) of the Income-tax Act authorises: the inclusion in the 
income of an individual for the purposes of assessment so much of the income of 
his or her minor child as arises directly or indirectly from the admission of that 
minor child to the. benefit of partnership in a firm of which such individual is a 
partner. It is only’ the income that is assessed. Section 16 (3) (a) recognises 
that the income is that of the minor child, that is, it recognises the legal right of the 
minor child to that income. For a limited purpose of assessment of that income 
to income-tax, that income of the minor is included in the income of the minor 
child’s parent, provided the other requirements of section 16 (3) (a) (ii) of the 
Income-tax Act are satisfied. 


The contention of Sri Rajah Ayyar, the learned Counsel for the petitioner, 
was that entry 54 in the Federal Legislative List of the Government of India Act, 
1935, did not confer on the Legislature any legislative power-to tax A on the income 
of B, that is, in this case, to tax the petitioner on the income of her minor children. 
Acceptance of that contention means that entry 54 would have to be read or at 
least interpreted as “‘ tax on income of the. person assessed to the tax’. Does 
entry 54 reag with section 100 of the Government of India Act, 1935, necessarily 
carry with it such a limitation is the question for. determination. .It was a rule of 
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‘construction repeatedly laid down by Courts in India and in England that Chagla, 
C.J. restated when he observed in 7. N. Duggan v. Commissioner of Income-tax, Bombay”: 


“ It is well settled by now that a large and liberal interpretation must be placed upon all entries 
in*the Seventh Schedule of the Government of India Act, and that the widest import and significance 
must be given to the language used by Parliament in these various entries. It must not be forgotten 
that the Legislature created by the Government of India Act was a sovereign Legislature within its 
own sphere, and that, when a topic was assigned to a particular Legislature in respect of which it 
would legislate, ‘then all possible powers with regard to that tonic must be attributed to that Legis- 


It is equally well settled that if legislative practice is to be invoked to aid the 
construction of any statutory provision of the Government of India Act, 1935, it 
is the legislative practice of the Parlami of the United Kingdom that is relevant. 


Before we discuss this question further, we shall refer to the cases cited before 
us on this aspect of the case. 


Sri Rajah Ayyar relied very strongly on the passage in Hoeper v. Tax Commission? : 


“We have no doubt that, because of the fundamental conceptions which underlie our system’ 
any attempt by a state to measure the tax on one person’s property or income by reference to the 
pe or income of another is contrary to due process of law as guarantetd by the 14th Amendment. 
at which is not in fact the tax payer’s income cannot be made such by calling it income.” 


In Weaver on Constitutional Law at page 531, the learned author observed : 


“ An income-tax is one based directly on one’s income emoluments and profits, gross or net, 
or upon a person in accordance with his income, emoluments or profits.” 


‘ At page 532, the learned author observed : 


“The word ‘ Income’ has been given a variety of meanings in the different statutes. In general 
it means the true increase in the amount of wealth which comes to a person during a stated period 
Of TMC iccen sats . It is based on the conception that additional property has come to the tax- 
payer out of the Government. It imports an actual gain and increase of wealth in hand.” 


Quite apart from the question whether the principles that underlie the American 
legislation on Income-tax can décide the question at issue before us, the legislative 
competence of the Central Legislature (in India), it should be clear that the invalidity 
of the Wisconsin Statute was rested in Hoeper’s case®, not on total absence of legis- 
lative powers but on the ground that in exercising that power of legislation, the 
Legislature transgressed the constitutional limits of due process and equal protection of 
laws guaranteed by the American Constitution. Neither of these limitations was 
irhposed on the Indian Legislature by the Government of India Act of 1935. We 
shall consider later whether the impugned statutory provision offends any of the 
provisions of our Constitution. Hoeper’s case? may not be of any direct assistance 
in deciding the limits of legislative authority conferred on the Indian Legislature 
by entry 54 of the Federal Legislative list gead with section 100 of the Government 
of India Act. The Wisconsin Legislature could exercise sovereign authority which 
the Indian Legislature could not claim to the same extent ; only the exercise of that 
sovereign power by the Wisconsin Legislature was subjected to the constitutional 
safeguards prescribed by the Constitution of that state and by the Constitution 


of the United States, 


In United States v. Baltimore and Ohio R. R. Co.8, the Court observed : 


“ A tax is understood to be a charge, a pecuniary burden for the support of Government. Of all 
burdens imposed upon mankind, that of grinding taxation is the most cruel. It is not taxation that 
Government should take from one the profits and gains of another. That is taxation which compels 
one to pay for the support of the Government from his own gains and of his own property ”’. 


These remarks again have to be understood in the context of the questions 


.at issue in that case, which was made clear by a later passage at the same page. 





1, LL.R. (1953) Bom. (452) g. (1873) 21 L. Ed. 5 97. 
2, (1931) 76 L. Ed. 248 (251) 
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“ There is no dispute about the general rules of law applicable to this subject. The power of 
taxation by the Federal Government upon the subjects and in the manner prescribed by the Act 
we are considering is undoubted. ‘There are, however, certain departments which are excepted 
from the general power”, 


And the Court pointed out that the Congress had not the power by the Internal 
Revenue Laws, to tax property belonging to the States or to municipal corpor- 
ations. The learned Judge continued : 


“The right of the States to administer their own affairs through their legislative executive and 
judicial departments, in their own manner through their own agencies, is conceded by the ‘ uniform 
decisions of this Court and by the practice of the Federal Government from its organization. This 
a with it an exemption of those agencies and instruments, from the taxing power of the Federal 

ernment ”’, 


The decision of the Court in that case was that the tax on interest bonds imposed 
by the 122nd section of the Internal Revenue Act of 1864, as amended by that of 
1886, was a tax upon the income of the creditor or stockholder, and not a tax upon 
the corporation, and further that the Congress did not intend, by the internal 
Revenue Laws, to tax the property belpnging to the states or to municipal corpor- 
ations. . No more thaw Hoeper’s caset, can this be of any direct assistance to us 
in deciding the question of the ambit of the legislative power conferred on the 
Indian Legislature by entry 54 read with section 100 of the Government of India 
Act, 1935. 


In Williams v. Singer. Pool v. Royal Exchange Assurance*, the provisions to be 
interpreted were those of a Statute of the Parliament of the United Kingdom, 
whose sovereignty in the legislative field recognised no constitutional limits. There- 
fore that case again may not be an authority for the position, which the learned 
Counsel for the petitioner sought to substantiate. 


The next case to which our attention was drawn by Sri Rajah Ayyar was 
The Patiala State Bank, In the matter of*. At pages 396-397, after pointing out that 
the Ruler of the Patiala State could not be regarded as a “ person”: within British 
India, Beaumont, C.J. observed : 


“I think that, properly considered, income-tax is a tax on a person in relation to his income. 
The tax is not imposed on income generally ; it is ay aie on the income of a person natural 
or artificial as defined in section 3. The assessment has to be made against a person, and the tax has 
to be collected from the assessee. The tax is not made a charge on the income upon which it is levied, 
and I think, broadly speaking, it is accurate to say that income-tax is a tax imposed upon a person 
in relation to his income.” . 

It was with reference to section 65 of the Government of India Act, 1919, 
that he validity of the provision impugned in that case had to be decided. The 
relevant portion of section 65 ran: 


aad “ The an Sra has Powe to mak@laws for all persons, for all Courts and for all places 
After discussing the true nature of the Income-tax, Beaumont, C.J. upheld ` 
the validity of the legislation in that case. He observed : 


“ But, in my opinion, that does not mean that legislation as to income-tax can never be regarded 
as Legislation as to a thing in British India within the meaning of section 65 of the Government of 
India Act. In my eg a tax on income accruing or arising or received in British India by a 

n resident outside British India is legislation relating to some thing, i.e., certain income, in 

itish India, and, therefore, to my mind, it falls within the very wide and general words of section 
65. In my judgment, therefore, Act ITI of 1926 is inira vires the Government of India.” 


_ The learned Chief Justice thus made it clear that the ambit of legislative autho- 
rity conferred by the Government of India Act, 1919, was not limited by the fact 
that the Income-tax was not a tax on a person resident in British India. Though 


a 


— 
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the wording of section 65 of the Government of India Act, 1919, is certainly not the 
same as that of section 100 of the Government of India Act, 1935, with which entry’ 
54 of list 1 has to be read, we are unable to see anything in entry 54 itself to limit 
the legislative field not merely to tax on persons but further to limit the scope of tax 
only on the income of the person assessed. 

In 7. N. Duggan v. Commissioner of Income-tax, Bombay1, Chagla, C.J. observed. 
at page 451 : 

‘ There is one further distinction between entry 54 and entry 55 to which attention may be 
drawn. Entry 54 does not indicate whose income may be taxed by the Central islature. No 


limitation is placed upon the power of the Legislature as to the person who should be taxed in 
respect of his income,” 


We respectfully agree with that view of the scope of entry 54. 


How wide was the scope of the legislative power in relation to the income-tax 
was indicated by the Supreme Court in the unreported decision, Commissioner of 
Income-tax v. Bhogtlal Laharchand*, 

“The term ‘ Deemed’ brings within the net of chargeability income not actually accruing but 
which is supposed notionally to have accrued. It involves a number of concepts. By statutory 
fiction income which can in no sense be said to accrue at all may be considered as so accruing. Simi- 
larly the fiction may relate to the place, the person or be in respect of the year of taxability ”. 

When such is the content of legislative power, we are unable to hold that the 
Legislature had no power to enact the impugned provision to lay a tax liability 
on the minor child’s income on the parent. 


In Commissioner of E.P.T., Madras v. Jivaraj Topun & Sons*, the learned Judges 
quoted ‘with approval a passage from the judgment of Viscount Finlay in John Smith 
and Son v. Moore*. 


“ But though for this purpose the business is treated as continuous, the essential incidence of 
the tax is upon the person by whom it is conducted at the time in question. Just as a rate is imposed 
upon the occupant in respect of the house, so income-tax and super-tax are imposed upon individuals 
in respect of the business, The yield of the business during any particular period depends upon 
the amount of profit which is got from it by the person ing it on for the time being, and this 
must, largely depend upon his personal qualities. The profits are not earned by the business, 
they are earned by the person who carried it on.” 


This passage brings out in sharp relief the basis of taxation and the incidence 
of the tax. 


The incidence of the tax, whether it is the immediate and apparent incidence, 
or whether it is the ultimate or real economic incidence, does not in our opinion 
limit the taxing power given to the Central Legislature by entry 54 of list 1. All 
that entry 54 requires is that the tax must be a tax on income other than agricul- 
tural income. ‘The impugned provision in section 16 (3) (a) (ii) of the Income-tax 
Act provides only for a tax on income. It does not cease to be a taxon income 
either in form or in substance, though it provides for the incidence of the tax not 
on the person whose income is assessed by tax, but on another. In this case that 
incidence of the tax on the minor child’s income falls under the Statute on a parent 
of that minor. 


The learned Counsel for the petitioner urged that such a provision is opposed 
to the true concept of income-tax which is essentially a tax on the income of the 
person assessed. We are unable to accept this contention. Professor Willis in his 
Constitutional Law observes at pages 693-694 : 


“ These cases, however, do not make the income-tax a personal tax, because they can be levied 
on persons because of citizenship or nationality, though they are not domiciled within a country. It 
has been suggested, therefore, that an income-tax is sui juris and should be put in a separate class as 
a composite tax... cece ee In interpreting the Sixteenth Amendment the Supreme Court seemed 
to take the position that an income-tax has now been made an indirect tax an excise tax.” 
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There is therefore nothing in the fundamental concepts of income-tax even 
as understood in America, to prevent the imposition of the immediate and apparent 
incidence of the tax on a person other than the person whose income is to be asses- 
sed. i 


Such a concept is well-recognised by the legislative practice in the United 
Kingdom, the most familiar instance being the liability imposed by the Income-tax 
laws of England on the husband for the tax payable on the income of his wife 
living with him. It is not necessary to consider in detail now the evolution of the 
rights of married women in England. Our investigation is quite limited in its 
scope. Under the English Income-tax law, the income assessed is that of the wife, 
but the incidence falls upon the husband under certain circumstances, the main 
requirement being that the husband and wifé should live together. As we have 
already pointed out, such statutory incidence, in addition to being conistent with 
legislative practice in England is also not inconsistent with any of the fundamental 
concepts of Income-tax law either as understood in America or in England. 


In our opinion, section 16 (3) (a) (ii) of the Income-tax Act was well within 
the legislative power conferred on the Central Legislature by entry 54 read with 
section 100 of the Government of India Act, 1935. It is not even necessary to have 
recourse to the enlarging provision of section 100 “‘ with respect to any of the matters 
enumerated in list 1” to reach this conclusion. As we have pointed out, what the 
impugned provision taxes is income, the income of the minor. 


The next question is whether the impugned provision contravenes any of the 
fundamental rights guaranteed by our Constitution. It is well settled that taxing 
legislation is also controlled by the Fundamental Rights guaranteed in Part III 
of the Constitution. 


The contention of the learned Counsel for the petitioner that the impugned 
provision offends Article 19 (g) of the Constitution, is easiest disposed of. What 
Article 19 (g) provides for is the right of a citizen “ to practise any profession or to 
carry on any occupation, trade or business.” The impugned provision does not 
in any way prohibit or even interfere with the right of either the petitioner or the 
minor to practise any profession or to carry on any occupation, trade or business. 
What the impugned provision has done is to tax the income of the partnershi 
business which the petitioner is left free to carry on and to the benefits of wick 
partnership the minors are entitled. These rights are in no way affected by the 
taxing Statute. 


The further question is whether the impugned provision contravenes the 
equal protection of the laws guaranteed by article 14 of the Constitution. It is 
true the incidence of the tax under the impugned provision does not fall alike on 
all parents having minor children. The defence to the charge of denial of equal 
protection of the law is reasonable classification. Whether that test has been 
satisfied by the impugned provision is the real question for determination. That 
test was restated by the Supreme Court in State of Bombay v. F. N. Balsara? : 


“The principle (ofequal protection) does not take away from the state the power of classifying 
persons for legitimate purposes. 

While reasonable classification is permissible, such classification must be based upon some real 
and substantial distinction bearing reasonable and just relation to the object sought to be attained, 
and the classification cannot be made arbitrarily and without any substantial basis.” 


Professor Willis observes at pages 587-588 of bis Constitutional Law: 


“The Supreme Court permits a wider discretion in classification under the power of taxation, 
if possible, than it does under the police power. One reason for this undoubtedly is the urgent need 
for revenue by the various governmental agencies. A state does not have to tax e ing in order 
to tax something. It is allowed oT and choose districts, objects, persons, ods, and 
rates for taxation if it does so reasonably. The Constitution does not say how cases shall be decid 


- 





t. (1951) 2 M.L J. 141 : (1951) S. C. R. 682 : r951 3.C.J. 478 (S.C.), 


a¢ 


- 


IT] > AMINA UMMA V. I. T. O., KOZHIKODE (Rajagopalan, J.) 399 


Al it says is that the States shall not deny to any persons within their jurisdiction the equal protectiom 
of the laws. It does not say when persons are within the jurisdiction of a State, nor what are equal- 
laws. As a consequence the Supreme Court decides cases as it thinks they ought to be decided with 
no other mandate than one to decide. The Supreme Court has been practical and has permitted a 
very wide latitude m classification for taxation.” 3 


At page 593 the learned author observed : 

“ A frequent classification for taxation is a personal classification, persons may be put, in diffe~ 
rent classes and some persons taxed and others not taxed. If there is a reason for taxing those put 
in any class, and if those within the class are treated alike, there is no violation of the equality clause.” 
These principles can well govern the interpretation of article 14 of our Constitution 
by our Courts. 

To the discussion of the case-law on the subject in Syed Mohamed & Co. v. State 
of Madras* there is little that we need add at this stage. 


What is the classification which underlies the impugned provision has to be 
considered before we apply the test whether such classification has been based’ 
upon some real and substantial distinction bearing a reasonable and just relation 
to the object sought to be attained by the impugned provision. As we pointed 
out before, it is only a limited class of persons that come within the purview of section 
16 (3) (a) Gi) of the Income-tax Act. It is only a parent who is himself or herself 
a partner in a firm to the benefits of which partnership that individual’s minor 
child is admitted, that is taxed. The income of the adult children of such an 
individual cannot obviously fall within the purview of the impugned provision. 
and there can be no question of admitting such adult children to the benefits of the 
partnership as minor children. ‘The income of the minor children admitted to the 
benefits of the partnership of which neither parent is a partner also falls outside 
the purview of section 16 (3) (a) (ii). 

Is this classification based upon some real and substantial distinction bearing 
a reasonable and just relation to the objects sought to be attained by Act IV of 
1937, which incorporated the impugned provision in the Indian Income-tax Act 
is the next question. Act IV of 1937 was to give effect to the recommendations 
of the Income-tax Enquiry Commissioners, 1936, which were accepted by the Gov- 
ernment and the Legislature. That has been extracted at page 659 of A. C.. 
Sampath Ayyangar’s Indian Income-tax Act, Vol. II, Fourth Edition : 

“ There is a growing and serious tendency to avoid taxation by the admission of minor children. 
to the benefits of partnership ın the father’s business. Moreover, the admission is, as a rule, merely 
nominal, but being opporre by entries in the firm’s books, the income-fax officer is rarely in a. 
position to prove that the alleged participation in the benefits of partnership is unreal. There is the 
genuine case which is intended to be relieved by the Income-tax (Second Amendment) Act, 1933, 
and the question arises as to the nature and extent of the restriction, which will exclude from relief 
only the case in which a father is attempting to obtain an allowance for what is, in effect, merely 
the cost of maintenance of his children. We suggest that the income of a minor should be deemed 
to be the income of the father, (:) if it arises from the benefits of partnership in a business in which. 
the father is a partner or (n) if, being the incpme of a minor other than a married daughter, it is 
derived from assets transferred directly or indirectly to the minor by his or her father or mother, 
and(tt) if it is derived from assets apportioned to him in the partition of a Hindu undivided family”. 

Much the same was said in the Statement of Objects and Reasons, which it is 
permissible for a Court to look into, to find out what is the objective of any giver 
Statute passed by the Legislaftre. . 

In effect the statutory provision as it was finally enacted in section 16 (3) (a) 
(ii) went even a little beyond what was he declared objective in the Statement of 
Objects and Reasons. But that does not affect the question, was the classification 
which underlay the impugned provision reasonable? What the Income-tax 
Enquiry Commissioners wanted to provide for was a case, where the assets are 
apportioned in a partition of a Hindu undivided family, which is not quite that ofa 
partition effected among the heirs of a Mohammadan. But as pointed out by 
Rottschaefer in his Constitutional Law at page 667 : 


“Tt is generally held that an issue under the equal protection clause must be decided in. 
respect of the general classification rather than by the chance incidence of the tax upon particular- 
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tax payers. A classification that is in general reasonable does "not become invalid as applied to a 
particular class merely because it might effect an unreasonable result therein.” 

That was also the view adopted in Hoeper’s case! based upon the earlier decision 
in Purity Extract & T. Co. v. Lynch? : ° 

ETT R “where the Legislature........ makes a classification reasonable in itself, its 
power so to do is not to be denied simply because some innocent article comes within the prescribed 
€ 
, That the incidence of the taxation provided for by the impugned provision 
falls in the case before us on the petitioner to whom the minor children owe nothing 
is not therefore by itself enough to rule out the classification as unreasonable or as 
having no reasonable and just relation to the object of the Amending Act IV of 
1937- 
As pointed out by Holmes, J. in Hoeper’s caset, no doubt in a dissenting judgment, 

“Taxation may consider not only command over but actual enjoyment of the property taxed.” 
That was a proposition of law well acccepted in America. If the basis of the 
classification under which the parent became liable for the tax on his minor child’s 
income out of the firm of which he was a partner and to the benefits of which 
partnership the minor child was admitted was either command or actual enjoy- 
ment of the property of the minor as capital of that firm, it is difficult to. hold that 
such a classification is unreasonable, all the more so when, what the impugned 

rovision was designed to get at was evasion of tax liability though the capital of the 
usiness, income of which business was taxed, was in reality contributed by the 
parent himself. 

The contention of the learned Counsel for the petitioner was that the classifi- 
cation in this case was not reasonable but arbitrary and that contention he sought 
to support by the observations in Hoeper’s case and also the observations in Schlesinger 
v. Wisconsin? and Heiner v. Donnant. Schlesinger’s case? was referrred to in Hoeper’s 
case and both were referred to in Heiner’s caset. We think it is enough if we examine 
the scope of the decision in Hoeper’s caset. What was held in Hoeper’s case was 
that a husband cannot, consistently with the due process and the equal protection clauses 
of the Fourteenth Amendment, be taxed by a State on the combined total of his 
and his wife’s incomes as shown by separate returns, where her income is her separate 
property and, by reason of the tax being graduated, its amount exceeded the sum 
of the taxes which would have been due had their separate Incomes been separately 
assessed. Roberts, J., who delivered the judgment of the Court a out at 
some length the position of a married woman and her rights in Wisconsin States 
after which he observed : 


“We have no doubt that, because of the fundamental conceptions which underlie our system, 
ány attempt by a State to measure the tax on one person’s property or Income by reference to the 
property or income of another is contrary to due process of law as guaranteed by the 14th Amend- 
ment.” 


It is not on the basis of any violation of due process of law or the violation of 
‘equal protection of law that the question at issue has to be considered. But it 
must be remembered that the decision in Hoeper’s caset was that the impugned Act 
also vitiated the equal protection of laws clause. 


As we understand the decision in Hoeper’s case! hat Court did not intend to 
lay down as a proposition of law universal in its scope and applicable at all times 
under all circumstances and to all States even within the United States, that under 
no circumstances could a husband be taxed on the wife’s income. Nor can that 
decision be treated as authority for universal application that under no circum- 
stance could any State in America tax A on the income of B. The reasonableness 
or otherwise of a classification has to be decided with reference to all the circum- 
stances of the case including the social and economic structure prevalent in the 
area where the taxing Statute is in operation. Once again we have to refer to the 
declared objects of Act IV of 1937 which were (1) to prevent a parent screening 
his own real income by the expedient of transferring legal title to it to his minor 
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‘child and (2) to tax where the pre-existing ownership became distinct ownership 
on partition in a Hindu undivided family. An attempt to prevent by legislation 
.ay, evasion of just tax liability and the necessary classification to give effect to that 
object cannot, in our view, be termed unreasonable. Judged either by the circum- 
stances in our country that prevailed when the amending -Act IV of 1937 was passed 
‘or by the circumstances that continue to prevail even now, we are unable to hold 
that the classification is either unreasonable or that it had no just and reasonable 
relation to the object of the Act. The case before us cannot be disposed of merely 
-as an attempt to take one person’s property to discharge another person’s liability. 
We are unable to see any real justification to extend the principles laid down in 
Hoeper’s case, to the cate before us and to hold that though in effect, that is, in the 
immediate incidence, the petitioner is made liable for the tax on the income of her 
minor child, the classification of such persons for purpose of taxation is unreasonable 
-and violates Article 14 of our Constitution. It cannot of course, be gainsaid that, 
‘within the class that falls within the purview of section 16 (3) (a) (11), there is no 
inequality in the operation of the taxing provision. ` The classification being reason- 
able, there is no denial of equal protection of the laws within the meaning of Article 
14 of our Constitution. 


These petitions fail and are dismissed with costs in one Writ Petition No. 867 
-of 1953. Counsel’s fee Rs. 250. 
K.S. — Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—~Mr. Justice Mack AND MR. Justice KRISHNAsSwAam NAYUDU. 


‘Chitrapu Subbayyamma .. Petitioner" 
U. 
Chitrapu Buchi Venkayya and others .. Respondents. - 
Practice—Leave to to Supreme Court—Leave granted to ons party—lIf leave could be withheld from 
<others—Each appeal-—If $ bs separately certified as rA [Constitution of India, Art. 193]. 


Per Mack, 7.—When leave is granted to one party to appeal to the Supreme Court against any 
decree, leave cannot be withheld from other parties seeking to appeal from ths same decree, although 
it may be that had they individually applied for leave, their applications would have been rightly 
dismissed for failure to comply with the requirements of Article 133 (1) (a) or (b) of the Constitution 
-of India. This category of cases can be brought within the scope of Article 133 (1) (c) of the Constitu- 
‘tion as being fit cases for appeal to the Supreme Court by reason of one party to the appeal havin 
been granted leave. In such cases it is not necessary that the High Court should certify that an 
appeal sought to be filed against the appellatz decree.involves a separate substantial question of law, 

Per Krishnaswami Nayudu, 7.—-Where there is scope for the contention that there is a common 
question in controversy which would be applicable to the entire case, it will be inequitable to grant 
leave in respect of a portion of the subject-matter and refuse it in respect of the remaining part and 
In such cases nothing would-prevent the Court from treating the case as a-fit one for appeal to the 
Supreme Court under Article 193 (1) (c) of the Constitution. But it cannot be laid down as a general 

roposition of law that in all cases when leave is ted to one of the parties to the appeal to the 
‘Supreme Court, the other parties also are entitled to leave as a matter of course, even though their 
applications could not be entertained under Article 133 (1) (a) and (6) of the Constitution. 


Petitions under sections rog and 110 of the Code of Civil Procedure and Article 
133 (1) (a) and (4) of the Constitution of India, praying that the High Court will 
‘be pleased to grant leave to the petitioners to appeal to the Supreme Court of India 
against the judgment and decree of the High Court, dated 15th April, 1953, in 
-Appeal Suit No. 491 (Original Suit No. 20 of 1947, Sub-Court, Amalapuram). 


K. Bhimasankaram for Petitioner. 
P. Somasundaram, G. Chandrasekhara Sastry and N. Bafiraju for Respondents. 


The Orders of the Court was delivered by 


Mack, 7.—These are three petitions for leave to appeal to the Supreme Court’ 
against our judgment and decree in Appeal Suit Nos. 31 and 491 of 1949. The 


1. (1931) 76 L. ed. 248. i 
*S.C.C.M.P. Nos. 10920, 2947 ard 19117 of 1953. 22nd March, 1954. 
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suit under appeal was one for partition in which the six sons of the late Chitrapu 
Venkatachelam Pantulu, who was Public Prosecutor and Government Pleader of 
East Godavari district for many years, were each given by the Subordinate Judge, 
a one-sixth share in plaint items 1 to 40. The guit was filed by the four younger 
sons and was e by the eldest son, the first defendant, who claimed the pro-- 
perties as his self-acquisitions. In appeals from this decree, we confirmed the parti-- 
tion decree as regards items 1 to 25 and allowed the appeal of the first defendant. 
and his wife, the third defendant, as regards items 26 to 40, which, we held, were 
their self-acquisitions or separate property. 


In Civil Miscellaneous Petition No. 12347 of 1953, plaintiffs seek leave to 
appeal as regards items 26 to 40. The value of these items is admittedly more- 
than Rs. 20,000. As it is a reversing judgment as regards these items, they are 
entitled to and are granted leave to appeal. 


In Civil Miscellaneous Petition No. 13117 of 1953, the first defendant seeks. 
leave to appeal as regards the finding that items 1 to 24 are liable to partition. ‘The 
value of these items is admittedly in excess of Rs. 20,000 but as regards them, 
our judgment confirmed the finding of the trial Court. 


In Civil Miscellaneous Petition No. 10920 of 1953, the third defendant, who- 
is the wife of the first defendant, seeks leave to appeal only as regards item 25,- 
which she claimed as her separate property. In appeal, her right to four other: ` 
items 26 to 29 were upheld in reversal of the Subordinate Judge’s decree. As 
. regards items 26 to 29, plaintiffs are entitled to appeal and it is necessary for the 
third defendant to appear in the appeal to the Supreme Court and defend her 
rights as regards-those items. Item 25 by itself is admittedly less than Rs. 20,000: 
in value and the finding of the Subordinate Judge that this item was liable to parti- 
tion was confirmed in appeal. 


- The point arises whether we should give leave to the first defendant and the- 
third defendant also to appeal to the Supreme Court. We have been referred 
to a number of decisions of this Court on the scope of Article 133 of the Constitu-- 
tion but no decision has been placed before us in which, where one party, who has 
satisfied the financial and other requirements of Article 133 (1) (a) so far as his 
appeal is concerned, has been granted leave, which has however been refused to- 
the other parties to the same decree who are not so qualified. We have been re- 
ferred to the Full Bench decision Subba Rao v. Chelamayya!, which, in view of conflicts. 
et of Division Benches, answered the following question referred to a 
Full Bench : , 


“ Whether an appeal will lie as of right to the Supreme Court from any judgment, decree or 
final order of the High Court if the decree of the first Court is modified in favour of the applicant, 
but in other respects confirmed and if the requirements of the pecuniary valuation are satisfied, but: 
no substantial question df law is involved.” — 

I have carefully perused that decision, which does not directly answer the question. 
we have to decide, as regards which we have heard lengthy arguments. In that. 

case, leave had not been granted to one party to the decree entitled to it as of right, 

and it was not a case of another party to the same decree also seeking leave to appeal. 

There are several observations in the judgment of Rajamannar, C.J., which lend 

strong support to the position that, as the plaintiffs have been granted leave as of" 
right to appeal; it is a fit case under Article 133 (1) (c) of the Constitution for granting 

leave to the first defendant and the third defendant also to appeal. As observed. 
by Rajamannar, G.J. : 

Sos shomenate It is well-established that an appeal to the Privy Council (Supreme Court) 
can only be filed against a judgment and decree of Court. Even though only a portion of the- 
judgment or decree is challenged, nevertheless the appeal is against the judgment and decree.” 
There was a reference in that decision to the observations of Viscount Dunedin. 
in Fowad Hussain v. Gendan Singh*, to the following effect :— 





1. (1952) 2 M.L.J. 365 : ILL.R. (1953)Mad. 2. (1926) 51 M.L.J. 781: L.R. 59 I.A. 1972 
1 (E.B.). ILL.R. 6 Pat. 24 Pay a “ 
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“ The appellants counsel strenuously urged that the appeal was not against the decree, but 
only Aeaee e items in the decree. This is a complete misunderstanding. An appeal must be 
against a decree as pronounced. It may be rested on an argument directed to special items, but 
the appeal itself must be against the decree, and the decree alone.” 


In answering the question referred to them, the learned Full Bench emphasised 
that a matter in controversy cannot be split up or analysed or dissected into com- 
ponent parts or -arbitrary divisions, and that the true test will be to determine 
the nature of the dispute or controversy. 


In the case before us, the plaintiffs briefly claimed items 1 to 40 in the suit 
as joint family property liable to partition. The first defendant claimed most of 
the items as his self-acquisitions, and his wife, the third defendant, some items, 
as her separate property. In Asha Begum v. Kundan Jant, it was held that in two 
inter-connected appeals, disposed of in separate judgments, if leave to appeal 
to the Privy Council was granted to one party, leave should also be granted to 
the other because the position of the party is likely to be imperilled if no such 
leave were granted to them. 


We have been referred to the Full Bench decision Gangadara v. Subramama?, 
to which Rajamannar, J., (as he then was) was a party. That was a case under 
section 110, Civil Procedure Code, in which some defendants in an appeal to the 
Privy Council sought to challenge the validity of the claim of the plaintiff with 
regard to ten out of eleven items of property. The decree of the High Court varied 
the decree of the trial Court in respect of four of the items. It was held that the 
High Court’s decree being one of variation and not of affirmance, the petitioners 
were entitled as of right to a certificate. Mr. Bhimasankaram for the first defen- 
dant, on the basis of this judgment, argues that the present appellate decree is not 
one of affrmance but of variation, and that this being so, the first defendant is 
entitled as of right to a certificate to appeal, the value of the subject-matter of items, 
which he seeks to challenge in appeal being more than Rs. 20,000. I would prefer 
to base the grant of leave to the first defendant and the third defendant on the 
ground that the plaintiffs have been on their application_granted leave to appeal 
~ as a statutory right, which cannot be denied to them. I find it extremely difficult 
to see how an appeal before the Supreme Court can be compartmentalised, bisected 
or trisected with defendants 1 and 3 precluded, though compelled to appear there 
and defend the rights they have been granted in the appeal, from a full argument 
in the case they are called upon to meet. It seems to me unreasonable and impracti- 
cable to confine a party defending an appeal to one particular finding in his favour, 
which if he succeeds inupholding may also have the effect of giving him some further 
relief denied to him in the appeal. As I see it, when leave js granted to one party 
to appeal to the Supreme Court against any decree, leave cannot be withheld from 
other parties seeking to appeal from the same decree, although it may be that, 
had they individually applied for leave, their applications would have been rightly 
dismissed for failure to comply with the requirements of Article 133 (1) (a) or (8). 
I would bring this category of cases within the scope of Article 133 (1) (c) as being 
made fit cases for appeal to the Supreme Court by reason of one party to the appeal 
having been granted’leave. Insuch a case, it is not necessary that the High Court 
should certify that each appeal sought to be filed against the appellate decree 
involves a separate substantial question of law. 


Krishnaswami Nayudu, 7.—IJ have perused the order of my learned brother, 
and, while J am in agreement with him that leave should be granted in all the three 
petitions, I prefer to give’my own reasons in support. 

In so far as Civil Miscellaneous Petition No. 12347 of 1953 is concerned, the 
plaintiffs are entitled to leave as they satisfy the requirements of Article 133 of the 
Constitution. - 

As regards Civil Miscellaneous Petition No. 13117 of 1953, the first defendant 
seeks leave to appeal in respect of items -1 to 24 ,which have been held to be join 





1. LL.R. (1946) All. 221. - 6 (F.B,), 
2. (1946) 2 MLL.J. 69: LLR. (1947) Mad. 
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family properties by the trial Court and confirmed by us in appeal. Though the 
value of these items is not less than Rs. 20,000, our judgment affirms the decision 
of the Court below, and as such, the first defendant would not be entitled as of 
- right to leave, unless we certify that the appeal involves some substantial question | 
of law. I am unable to find any substantial question of law arising in his appeal. 
However, in view of the decisions in Gangadara v. Subramamat and Subba Rao v. 
‘Chelamayya*, the first defendant should also be granted leave, as our judgment is 
not completely one of affirmance, but a variation of the trial Court’s decree. 


But, as regards the third defendant’s petition (Civil Miscellaneous Petition 
No. 10920 of 1953) she seeks leave to appeal only as regards item 25, which she 
claimed along with items 26 to 34 as her separate properties. She is the wife 
of the first defendant and the Court below rejected her claim to all the items and 
held that they were also joint family properties. But, in appeal, we upheld her 
right to items 26 to 34 in reversal of the decree’of the lower Court and rejected her 
contentions so far as item 25 was concerned, the same having been held to be one 
of the joint family properties. The plaintiffs have been granted leave to appeal 

ainst our decision in so far as items 26 to 34 are concerned. The question is 
whether the third defendant should be granted leave in respect of item 25, the value 
of which is admittedly less than Rs. 20,000. The position therefore in so far as the 
third defendant is concerned, is that the value of the subject-matter of the appeal 
is less than Rs. 20,000 and our judgment affirms the decision of the Court below. 
In such circumstances, she would be entitled to leave only if the appeal involves 
some substantial question of law, or when the case is fit one for appeal to the Superme 
Court under clause (1) (c) of Article 133. No substantial question of law is involved 
in respect of this appeal relating to item 25 and unless one could bring it under 
Article 133 (1) (e), she is not entitled to the grant of leave. 


The question that arose for decision in the suit and in the appeal was whether 
items 1 to 40, which originally formed part of the estate of the father of plaintiffs 
1 to 4 and the first defendant and subsequently acquired in the name of the first 
second and third defendants, were joint family properties. The common questions’ 
in controversy are whether the purchases of these properties were with joint family 
funds and whether the sales in the names of the first, second and third defendants 
were benami for the joint family. In the present case, leave has been granted to 
both the plaintiffs and the first defendant and in so far as the third defendant is 
concerned, her right to items 26 to 34 were upheld ir appeal by us, and it is now 
‘open to the plaintiffs to have the correctness of that decision tested in the Supreme 
Court in view of our granting leave to the plaintiffs. The case of the third defen- 
dant in respect of items 26 to 34 as well as item 25 is that they are her properties 
having been purchased in her name with her funds, the plaintiffs’ contention being 
that they were purchased benami in her name with joint family funds and for the 
' bénefit of the joint family. Though a distinction may be made between the acquisi- 

tion of item 25 and the acquisition of items 26 to 34, ihe common question pertaining 
to all the items is as to the benami nature of these transactions. In that view, 
it becomes necessary having given leave to the plaintiffs in respect of some of the 
items, that leave should also be granted to third defendant in so far as item 25 is 
concerned. The only provision under which this leave could be supported is 
clause (1) (c) of Article 133, namely, that it is a fit case for appeal to the Supreme 


I am aware of the view taken by the Privy Council and other Courts that clause 
(1) (c) is intended to meet special cases, as for example, those in which the point 
in dispute is not measurable by money, though it may be of great public or private 
importance, and, as observed by Lord Buckmaster in Radha Krishna Ayyar v. Swami- 
natha Ayyar*. 





1. (1946) 2 M.LJ. 69: I-L.R. (1947) Mad. 1 ae 
B.). 3. (1920) 40 M.L.J. 229: L.R. 48 LA. 31: 
2. (1952) 2 MLL.J. 365 : I.L.R. (1959) Mad. ILL.R. 44 Mad. 293 (P.C.). 
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ETET cases in which it is impossible to define in money value the exact character of 

the dispute ; there are questions, as for example, those relating to religious rights and ceremonies, 
to caste and family rights, or such matters as the reduction of the capital of companies as well as ques- 
tiens of wide public importance in which the subject-matter in dispute cannot be reduced into actual , 
terms of money .” - 
But, where, as in the present case, there is scope for the contention that there is 
a common question in controversy, which would be applicable to the entire case, 
it will be inequitahle to grant leave in respect of a portion of the subject-matter 
and refuse it in respect of the remaining part, and in such cases nothing would 
prevent the Court from treating the case as a fit one for appeal to the Supreme 
Court under clause (1) (c) of Article 133. But it cannot be laid down as a general 
proposition of law that in all cases, when leave is granted to one of the parties 
to appeal to the Supreme Court, the other parties also are entitled to leave as a 
matter of course, even though their applications could not be entertained under 
Article 133, clause (1), sub-clauses (a, and (b). Otherwise, a party, who has no 
right to a certificate under Article 133 would become entitled to file cross-objections 
to the appellate decree in the form of an appeal to the Supreme Court, though there 
is no specific provision to that effect either under Article 133 of the Constitution or 
under section 109 or 110 the Civil Procedure Code. 


R.M. —— _ Leave granted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


PRESENT :—Mr. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA 
AYYANGAR. 
R. Subramania Iyer ` -. Applicani* 
J. 
Commissioner of Income-tax, Madras j .. Respondent. 

Income-tax Act (XI of 1922)—Assessee declaring in deed of partnership that he is entering into the ae 
ship as manager of undivided Hindu family (of mmself and his minor son)—Suffictency to impréss on the share 
in the business with character of joint family property trrespective of whether the capital contribuled was his self 
acquisition. 

S, the assessee, quarrelled with his father and came out of the family in or about April, 1944- 
With some moneys given to him by his father after the separation, and by his mother, S started a con- 
cern in September, 1 in partnership with one R. This was wound up on the 31st March, 1947 and. 
a new firm came fies hen on and from the 1st April, 1947, with R and his son holding a quarter 
share each and the assessee S and his wife holding other one-fourth share each. S contributed a 
capital of Rs. 350 and his wife Rs. 600 while R and his son did not make any contribution of capital. 
A partnership deed was entered into in respect of this firm on the goth April, 1947 and $, the ee 
was described as “‘ representing his undivided family hereinafter called the party of the seco 
part”. That undivided family consisted only of the assessee and a minor son who was born in Aprii, 
1944. On a question whether the share of the business was joint family property, 

Held: There was nothing to prevent the assessee from es upon any self-acquired property ` 
belonging to him the character of joint family property. No formalities are necessary in order to 
bring this about and the only question is one of intention on the part of the owner of the separate 

roperty to abandon his separate rights arid invest it with the A NAE of joint farnily property. 

e declaration in the partnership deed is unambiguous in its terms and is to the effect that the 

assessee was entering into the partnership as the manager of the undivided family (of the assessee 
and his minor son). 

The profits of the business must be treated as having been received by S as the manager of a 
undivided Hindu family. 

Case Referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench ‘B’, under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 
1922), as amended by section 92 of the Income-tax (Amendment) Act, 1939 
(Act VII of 1939), in 66 R.A. No. 598 of 1951-52 (I.T.A. No. 24 of 1950-51-——Assess- 
ment year 1948-49—S.T.A. No. 361 of 1949-50 on the file of the Appellate Com- 
missioner of Income-tax ‘A’ Range, Madras, G.I. No. 101-S/48-49, Additional 
Income-tax Officer, Circle I Madras City District) on its file for decision on the 
following question of law, viz. :— 





* Case Referred No. 29 of 1952. mith April, 1955- 


C.M.P. No. 8322 of 1952. 
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“ In the absence of any other evidence, is the recital in the partnership deed of the goth April, 
1947, in respect of the General Commercial Distributors enough for drawing the inference that the 
moneys invested by the assessce in the businesses carried on by him, came out of funds belonging to 
the undivided family consisting of the assessee and his minor son? ” š 


C.M.P. No. 8322 of 1952 : Petition praying that in the circumstances stated 
therein, the High Court will be pleased to direct the Income-tax Appellate Tri- 
bunal, Madras ‘ B’ Bench, to state a case and refer the following questions arising 
from the Order in R.A. No. 598 of 1951-52 (1.T.A. No. 24 of 1950-51—Assessment 
year 1948-49) on the file of the said Income-tax Appellate Tribunal, Madras Bench 
‘B’, namely :— 

“ (i) Whether in the circumstances of this case, the Appellate Tribunal exceeded its juris- 


etnies and acted against law in going behind the undisputed facts before the Income-tax Authorities 
ow ; st i 

(ii) Whether in the circumstances of this case the sum of Rs. 1,600 given to the assessee by 
his father is joint family property in the hands of the asseasec ; 

(iii) Whether in the circumstances of this case, the share and the share income in General 
pai Distributors is impressed with the character of joint family property of the asseasce 

‘his son ; 

(iv) Whether in the circumstances of this case on a’ proper construction of the partnership 
deed of General Commercial Distributors, the assessee was a partner thereof as representing his joint 
family ; ‘ 

(v) Whether in the circumstances of this case the share income in General Commercial 
Distributors returned by the assessee as belonging to the joint family, is that of the joint family and 
not that of the assessee individually ; f 

(vi) Whether in the circumstances of this case, the share income of Lakshmi Ammal in General 
Commercial Distributors is illegally added in the assessment of the assesseg,” 


S.» Krishnamachariar for Applicant. 
C. S. Rama Rao Sahib for Respondent in both. 
The Order of the Court was pronounced by 


Rajagopala Ayyangar, J.—The question referred to us, for decision under section 
66 (1) of the Income-tax Act, is: 


“ In the absence of any other evidence, is the recital in the partnership deed of the goth April, 
1947, in respect of the General Commercial Distributors enough for drawing the inference that the 
moneys invested by the assessee in the business carried on by him, came out of funds belonging to 
the undivided family consisting of the assessee and his minor son.” 


x 


The facts giving rise to the reference may be shortly stated. Subramania Ayyar, 
the assessee, quarrelled with his father and came out of the family in or about April, 
1944. With some moneys given to him by his father after the separation, aaa by 
his mother, he started a concern called the General Commercial Corporation 
in September, 1944. The partners in this concern were Subramania Ayyar and 
one M. S. Ramamoorthy Ayyar. This was wound up on the gist March, 1947, 
and a new firm called the General Commercial Distributors came into being on 
and from the 1st April, 1947, with M. S. Ramamoorthy Ayyar and his son, one 
Sundaram Ayyar, holding a quarter share each and the assessee Subramania Ayyar 
and his wife Lakshmi Ammal holding the other one-fourth share each. Subra- 
mania Ayyar contributed a capital of Rs. 350 and his wife Rs. 600 while Rama- 
moorthy Ayyar and his son did not make any contribution of capital. A partner- 
ship deed was entered into in respect of this firm on the 2oth April, 1947 and this 
Subramania Ayyar, the assessee, was described as “‘ representing his undivided 
family hereinafter called the party of the second part”. It might be mentioned 
that the undivided family at this date consisted only of the assessee and a minor 
son who was born in April, 1944. For the assessment year 1948-49 the assessee 
submitted two returns, one as an individual wherein he returned an income of 
Rs. 50 being sitting fee, received as a Director, and another return as the manager 
of the joint family and in this capacity he returned the fourth share of the income 
which he got from the Gen ial Distributors. The Income-tax Officer 
refused to accept these re the inconie returned as the manager of 
the undivided Hindu e income of Subramania Ayyar, the in- 






hz) 


H] 'BUBRAMANIA IYER J. O. I. Tọ, ? 


dividual assessee. The assessee was ca 
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out of the funds belonging to the undivided Hindu 
ee and his minor son, the recital in the deed of part- 
t that the partnership has functioned is sufficient to 
> share of the profits was received by the assessee as: 
Hindu family. The assessee is entitled to his costs. 


Since R.C. No. 29 of 1952 has been disposedi o i 
see, counsel for the petitioner represents no further 
this stage. C.M.P. No. 8322 of 1952 is dismissed. 


Reference answered in favour of the 
assesste. i 


URT OF JUDICATURE AT MADRAS. 
RAJAGOPALAN AND Mr. Jusriczk BALAKRISHNA 


hettiar .. Appellani* 


hettiar .. Respondent. 


ion 7 (iv) (b) and Suits Valuation Act, section 8—Suit for fartition 
ent of the plaintiff’s right te ion an arbitrary valuation—Valuation for 
titled to amend the plaint solely with a view to reduce his lability to pay 
yr jurisdiction conforms to the real value of the plaintiff's share. 


Non 12 (2)—Power of Court under—Appellate Court—If can direct 
the plaint in appeal from a decree of the Original Side of the High Court— 
I. 


Act lays down that in suits under the several categories of the 
d according to the amount at which the relief sought is valued’ 
peal and it provides that the plaintiff in all such suits shall state 
1t is valued. The Court could not reject the valuation made by 
n if such a valuation is proved to be not bona fide, but arbitrary. 
24 M.L.J. 293 (F.B.); Arunachalam Chetty v. Rangaswami Pillai, 
g8 Mad. 922 (F.B.); Narayana v. Periyappan, (1938) 2 
031 (F.B.), referred. 
ssession, suing for partition and possession of his share of certain 
rtition that he claims both for purposes of junsdiction and com- 
laintiff in such a case is entitled to value the relief for purposes 
of the Court-fees Act, he could value the relief as he liked. 
aluation both for jurisdiction and Court-fees as per section 8 of 


ig under section 7 (iv) (b) of the Court-fees Act for purposes of 
luation in the plaint. , Whore a plaintiff under a a e 
not value specifically the relief of partition under section 7 (iv) 
it, but has specified a valuation for purposes of jurisdiction the 
alue put by the plaintiff for purposes of Court-fees also and the 
» change that valuation for the purpose of Court-fee in the 


LI.R. 1926 Mad. 591, Chhatarpali v. Kalap Dei, (1931) IL.R- 
a Singh, A.I.R. 1938 Lah, 647, referred, 

r purposes of Court-fee can be founded on section 7 (iz) of the 
utory right of an arbitrary valuation for purposes of Court-fee 


r purposes of Court-fees under section 7 (iv) of the Court-fees 
ould also govern jurisdiction under section 8 of the Suits Valua- 
amendment in the exercise of its discretion, to enable a plaintiff 
irt-tees which he would otherwise be liable!to pay. The Court 
m the plaintiff furnished for the purposes of jurisdiction would 
'Court-fee. Therefore where the plaintiff did not separately 
-fee, he must be deemed to have valued the relief at the same 
or the purpose of jurisdiction and the valuationcannot be pere 


e stage. 2 


Appeal No. of 1953) & 25th January, 1955» 
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ae of section 12 (2) of the Court-fees Act is applicable also to appeals presented, to 
the oe late Side of the High Court from a decree of the High Court passed in the exercise of its 

Original Jurisdiction in view of the language of Order 2, rule-1 of the High Court Fees Rules. The 

Appellate Court can-direct the payment oft the deficit Court-fee, if any, on the plaint, if it is found 

that the valuation adopted for purpose of Court-fee at that stage was wrong. 

Quaere.—Has a plaintiff, who has once valued the relief claimed by him or is deemed to have 
valued the relief for the purpose of Court-fee payable under section 7 (iv) (b) of the Court-fees Act 
no right to change that valuation at any stage even by amendment of the plaint ? 

-Appeal sought to be preferred against the judgment and decree of the Hon’ble 
Mr. Justice Ramaswami Goundar, dated 22nd September, 1953 and passed in 
exercise of the Ordinary Original Civil Jurisdiction of the High Court in C.S. No. 
311 of 1951. 

R. Gopalaswamt Atyangar for Appellant. 

The Assistant Government Pleader (K. Veeraswamt) for State. 
V. Tyagarajan and T. Venkatachari for Respondent. 
The Judgment of the Court was delivered by 
Rajagopalan, 7.—The plaintiff whose claim-for a half share of the properties. 
in the possession of the defendant and for recovery of possession thereof was dismissed, 
appealed: In paragraph 33 of the plaint the plaintiff valued the suit for purposes 
jurisdiction at Rs. 15 lakhs and Rs. 1,000, Rs. 15 lakhs represented the value 
of the half share in the properties the plaintiff claimed and Rs. 1,000 was the figure 
at which the plaintiff valued the relief of-accounts he sought in addition to the 
share. The plaintiff did not value separately for purpose of Court-fee the claim 
to a half share in-the properties, as he paid the fixed Court-fee on that relief under 
Schedule II, Article 17-B of Court-fees Act. 

By its order dated 28th April, 1954, this Court decided that Court-fees should 
be paid on the memorandum of appeal, not under Article 17-B of Schedule II 
of the Court-fees Act but under ‘section 7 (iv) (b) of the Court-Fees Act, and the 
Court directed the plaintiff to value the relief he claimed in the memorandum of 
appeal on that basis. The plaintiff thereupon valued the relief for the share he 
claimed in the properties at Rs. 50,000. When objections was taken to the valua- 
tion offered by the plaintiff he filed C.M.P. No. 9335 of 1954 for permission to 
amend paragraph 33 of the plaint by substituting Rs. 50,000 for Rs. 15 lakhs as 
the valuation for purposes of jurisdiction. 


We are of opinion that the amendment sought by the plaintiff in C.M.P. 
No. 9335 of 1954 should not be allowed, and we shall set out our reasons later in 
this order. The question how the memorandum of appeal should be valued for 


the purpose of Court-fee, will therefore be decided with reference to the averments. 


in, the plaint as they stood. 

Section 7 (iv) of.the Court-fees Act itself lays down that in suits under the 
several categories of section 7 (iv) the Court-fees should be paid according’ to the 
amount at which the relief sought is valued in the plaint or memorandum of appeal, 


‘and the further provision is that in all such suits the plaintiff shall state the amount 


at which the plaintiff values the relief sought. We need not concern ourselves with 
the provision which applies only to suits coming within the scope of sub- 
clause (c) of section 7 (iv) of the Court-fees Act. 

- In Ramayya v. Ramaswamt1, a Full Bench of this Court laid down that the Court 
could not reject the valuation made by the plaintiff in a suit under S. 7 (iv) even 
if such valuation was proved to be not bona fide but an arbitrary valuation. These , 
principles wére „reaffirmed by two other Full Benches in Arunachalam Chetty v. 
Rangaswami Pillai? and Narayana v. Pertappan®. 
` “It can therefore be taken as settled law that in a suit that has to be valued’ 
for purposes of Court-fee under section 7 (iv) (b) of the Court-fees Act the plaintiff 
Day value the relief at his own as 


eee 


I. (1912) 24 M.L.J.: 233 (F.B.). g. (1938) 2 M.L.J. 557; LL.R. (1938) 
2. (1914) 28 MLL.J. 118: LL.R. 38 Mad. Mad. 1031 at 1035. 
922 (F.B.). 
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Had the plaintiff valued the relief for purposes of Court-fee under section 
7 (iv) (b) of the Court-fees Act, the Court could not have refused to accept that 
valuation even if it was arbitrary ; and the same valuation’ would have prevailed 
when the plaintiff had to pay Court-fee on the memorandum of appeal. But in 
‘this case the o did not specifically value the relief of partition in the plaint 
as he originally presented it; he only furnished a valuation for the purpose of 
jurisdiction, and that the valuation was Rs. 15 lakhs. 


That the valuation of the relief falling under section 7 (iv) (b) of the Court- 
fees Act for purposes of appeal should be the same as the valuation in the plaint 


cannot now admit of any dispute. In Narayanan v. Periappan?, the learned Chief 
Justice laid down at page 1039: 


“ In our opinion the scheme of the Act in this ect is to allow a plaintiff to value his relief 
at the figure he chooses, but it does not allow him to c€ that valuation. He is allowed to value 
for the purpose of the litigation and when he has done so his valuation governs the forum of trial 
and of appeal. There is no objection to an appellant abandoning on appeal a portion of the relief 
claimed in the lower Court or saying that he does not claim relief beyond the figure corresponding 
to the value of the stamp, but unless he does this we are of opinion that he is bound by the valuation 
fixed by himself at the commencement of the litigation.” 


As we pointed out, the plaintiff only specified the valuation for the purpose of 
jurisdiction but he did not specify the valuation for the purpose of Court-fee in the 
plaint. The question is, with the valuation for the purpose of jurisdiction specified 
at Rs. 15 lakhs in the plaint, could the plaintiff be permitted to value the relief 
under section 7 (iv) (b) of the Court-fees Act in the memorandum of appeal alone 
at Rs. 50,000- If, despite the fact, that the plaintiff did not specifically value 
the relief of partition under section 7 (iv) (b) of the Court-fees Act in the plaint, 
the valuation for the purpose of jurisdiction as specified in the plaint, Rs. 15 lakhs 
should be deemed to be the valuation put by eee himself for the relief to 
be valued under section 7 (iv) (6) of the Act, then obviously the plaintiff could 


not be permitted to change that valuation for the purpose of Court-fee in his memo- 
randum of appeal. 


In Annapurnayya v. Nagaratnamma®, the suit was for the appointment of a 
receiver and for an injunction to restrain the defendant, a widow, from wasting her 
estate. The plaintiff valued that suit for the purpose of jurisdiction at Rs. 10,000 
and paid a Court-fee of Rs. 100 on the assumption that he was at liberty to put his 
own value on the suit for the purpose of Court-fee. The learned Judge held that 
the relief had to be valued under section 7 (iv) (c) of the Court-fees Act. After 
pointing out that Order VII, rule 1, Civil Procedure Code, required that the plaint 


should specify the valuation for the purpose of jurisdiction as well as for the purpose 
of Court-fee, Jackson, J., observed : 


“ It is not contemplated that the subject-matter shall be given two values, one purely arbitrary 
and fanciful for the purposes of jurisdiction and one in strict conformity to the real value for the pur- 
poses of Court-fees........ Therefore when a plaint contains a valuation for purposes of jurisdiction, 


it is a natural assumption that the same valuation would apply if it were necessary to have a valua- 
tion for an ad valorem Court-fee.” . 


The learned Judge further observed :— 


* Tf the plaintiff had entered as his value for jurisdiction Rs. 10,000 and his value for ad volorem 
Court-fee, say Rs. 5,000. Following the ruling in Sailendranath Mura v. Ramcharan Pal*, the Court, no 
doubt, would take Rs. 5,000 as the value for purposes of jurisdiction. But if the plaintiff enters as 
his value for jurisdiction Rs. 10,000 and owing to his misreading of the Court-fees Act omits an ad 
valorem valuation aa considering that the two valuations must be the same, the Court is 
justified in assuming that Rs. 10,000 would also be the ad valorem valuation.” ` 


We respectfully agree with these observations. Similar views were expressed by 


King, J., in Chhatarapah v. Kalap Deit and by Beckett, J., in Beli Ram v. Dasondha 
Singh®, 





1031 4. (1931) LL.R. 54 


tr. (1938) 2 M.L.J. 557: LL.R. (1938) Mad. 3. AIR. 1927 Cal. Pea 
F < 232. 
2. ALR. 1926 Mad. 59r. 5. ALR. 1938 Lah. 647. 
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F The plaintiff, as we stated valued the claim for o for purposes of juris- 
diction at Rs. 15 lakhs. The details of valuation of groups of items of properties 

_ were also specified, and at no stage did the learned counsel for the plaintiff-appel- 
lant urge that that valuation was wrong or needed revision in any particular. ‘The 

* cash and the firm’s assets themselves were valued at Rs, 20 lakhs of which the plain- 
tiff claimed a half share, Rs. 10 lakhs. There was no attempt to deny that the 
valuation the plaintiff put on the immovable properties was their real market 
value. So the jurisdictional value the plaintiff furnished represented the real 
value of the share which the plaintiff claimed. What, however, is more important 

is that the plaintiff did not separately specify the valuation for the purpose of Court- 

fee. Whether he could have in the circumstances of this case furnished an arbitrary 
valuation for the purpose of Court-fee wholly unrelated to the itemised valuation 

he gave for the punpose of jurisdiction with reference to the real value of the pro- 
perties does not really arise for determination. He did not furnish separate valua- - 
tion for the purpose of Court-fee. Under an impression, which has now been held 

to be mistaken by this Court, the plaintiff paid Court-fee under Schedule II, Article 
17-B of the Court-fees Act; but that in no way helps the plaintiff. The Court 
will have to assume that the valuation the plaintiff farnihed for the purpose of 
Jurisdiction, which was consistent with the real value of the property, would have 
been the value for the purpose of, Court-fee, had the plaintiff correctly valued the 
relief for the purpose of Court-fee unde section 7 (iv) (b) of the Court-fees Act. 

In effect, though the plaintiff did not separately value the relief for the purpose of 
Court-fee, he must be deemed to have valued it at the same figure at which he 
valued the relief for the purpose of jurisdiction, that is Rs. 15 lakhs. That, of 
course, applies to the plaint. Since as we have already pointed out; the valuation 

for the rel eae of Court-fee payable on the memorandum of appeal in such a 
case as this could not differ from the valuation of the plaint for the purpose of Court 

! ifee, we have to hold that the plaintiff should value the relief that falls in this case 
: under section 7 (iv) (b) of the Court-fees Act at Rs. 15 lakhs. 


e 


con 


The learned counsel for the plaintiff-appellant referred to section 7 (iv) of 
X the Court-fees Act which required valuation of the reliefs sought in the “ plaint 
or memorandum of appeal’? and contended that as we are now concerned only 
with the valuation in the memorandum of appeal, the plaintiff would be entitled 
to exercise the right conferred upon him by section 7 (iv) of the Act and put his own 
valuation on the relief that fell within the scope of section 7 (iv) (b) of the Court- 
fees Act whatefer the plaintiff might have done or failed to do in the plaint. That 
contention will have to be negatived. A similar contention was repelled by the 

Full Bench in Narayanan v. Periappan?, 


We shall now set out the reasons for our refusal to permit the plaintiff to amend 
the plaint at this stage. It should be remembered that even at this stage what the 
plaintiff seeks is not an amendment of the plaint to furnish the plaintiff’s valuation 
of the relief falling within the scope of section 7 (iv) (b) of the Court-fees Act. The 
plaintiff wants to amend the plaint to revise the jurisdictional value and put it at 
Rs. 50,000 instead of Rs. 15 lakhs, specified in the plaint. That, of course, 
could be consistent only with the consciousness of a liability on the part of the plain- 
tiff to value the relief under section 7 (iv) (b) of the Court-fees Act in conformity 
with the valuation of the properties for the purpose of jurisdiction. ‘The learned 
Government Pleader relied upon the passage at page 1038 in Narayanan v. Periappan} 
which has already been extracted above in support of his contention, that once 
: the plaintiff has valued the relief or is deemed to have valued the relief for the 
purpose of Court-fee payable under section 7 (iv) (6) of the Court-fees Act, he 
has no right at all to change that valuation at any stage even by an amendment 
of the plaint. That was not the question before the Full Bench. We do not propose 
to decide that question. We would prefer to rest our decision to refuse the amend- 
ment of the plaint at this stage on a much narrower basis. The question to which 





1. (1938) 2 M.L.J. 557: LL.R. (1938) Mad. rogr. 
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we propose to address ourselves is a whether we should exercise our discretion, assum- 
ing without deciding it that we have jurisdiction to order amendment of the plaint. ` 


In Arogya Udayan v. Appacht Rowthen+, an amendment of the plaint which 
would result in ousting the jurisdiction of the Court to which the plaint had been 
presented was held not permissible. dn the present case, of course, no question of 
jurisdiction arises, because whether the valuation for the purpose of jurisiction is 
Rs. 15 lakhs as originally recorded in the plaint or Rs. 50,000 which the plaintiff 
now wants to adopt, the forum would have remained the same. The real reason 
for the amendment the plaintiff now seeks is obviously his desire to reduce his 
liability to pay Court-fee which would, but for the amendment, be eee on the 
memorandum of appeal. 

Even after the proposed amendment the details af the valuation of the proper- 
ties mentioned in the plain: remain unaltered, and it is not the case of the plaintiff 
that any of thse details was wrong. Section 8 of the Suits Valuation Act requires. 
that in a case like this to which section 7 (iv) (4) of the Court-fees Act applies, the 
valuation for purposes of computation of Court-fees and the valuation for jurisdiction 
should be the same. A right of arbitrary valuation for jurposes of Court-fee can 
be founded on section 7 (iv) of the Court-fees Act. ere is no statutory right 
of an arbitrary valuation for purposes of jurisdiction alone. If it is an arbitrary 
right of valuation for purposes of jurisdiction that the plaintiff seeks by the amend- 
ment, such an amendment should not be allowed ; property properly valued at 
30 lakhs cannot be permitted to be valued at fifty thousands by an amendment. 
only for purposes of jurisdiction. 

No doubt, ifa plaintiff values his claim for purposes of Court-fees under section 
7 (iv) of the Court-fees Act, that valuation even ifit is arbitrary, would also govern 
jurisdiction under S.8 of the Suits Valuation Act. But in this case the plaintiff does 
not seek any specific amendment of the plaint to furnish valuation at his choice, , 
for purposes of Court-fees under section 7 (iv) of the Court-fees Act. If however, 
the plaintiff seeks the amendment of valuation for purposes of jurisdiction only to» 
enable him to treat that valuation as an implied valuation in the plaint for computa- 
tion of the Court-fees under section 7 (iv) (b) of the Court-fees Act, we do not think 
we should in the exercise of our discretion, allow an amendment, and at this stage, 
merely to enable the plaintiff to reduce the lability to pay the Court-fee which 
he would otherwise be liable to pay on the memorandum of appeal. C.M.P. No. 
9335 of 1954 is dismissed. 

The position may thus be summed up. The plaintiff had to value the relief 
of partition that he claimed both for purposes of jurisdiction and computation of 
Court-fees. Since the Court-fee payable by the plaintiff had to be computed under 
section 7 (iv) (6) of the Court-fees Act, he could value the relief as he liked, but he 
was bound to adopt the same valuation both for jurisdiction and Court-fees. The 
plaintiff failed to value the relief separately for computation of the Court-fee, agd 
it was only for jurisdiction that he valued the relief at 15 lakhs of rupees in the 
plaint. The Court had to assume that was also the plaintiff’s valuation for computa~ 
tion of the Court-fee under section 7 (iv) (b). It was on that valuation that Court- 
\ fee had to be paid on the memorandum of appeal presented by the plaintiff. 


The only valuation, which, in the circumstances of this case, the plaintiff could 
adopt for purposes of the Court-fee payable on the memorandum of appeal was 
15 lakhs of rupees; and that is the valuation, which, in our opinion, he ought 
to furnish to carry out the directions this Court gave the plaintiff in its order dated 
28th April, 1954, Sathappa Chettiar, In re.? Court-fee should be paid on that basis 
on the memorandum of appeal on or before 4th July, 1955. 


S.R. No. 55247 of 1953.—We reserved for separate consideration the correct- 
ness of the contention of the learned Government Pleader, that we should exercise 
the powers vested in an appellate Court by section 12 (2) of the Court-fees Act 
and direct the plaintiff to pay the deficit Court-fee on the plaint as well. 





1. (1901) 12 M.L.J. 95: I.L.R. 25 Mad. 543. 2. (1954) 2 M.L.J. 400. 
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It should be remembered a fixed Court-fee of Rs. 100 was paid under Article 
17-B of Schedule II of the Court-fees Act. By its order dated 28th April, 1954, 
Sathappa Chettiar, In ret this Court held that the relief of partition should ieee been 
valued for the purpose of Court-fee under section 7 (iv) (b) of the Court-fees Act. 
In our order pronounced to-day we have held that Court-fee should be paid on 
the memorandum of appeal on a valuation of Rs. 15 lakhs under section 7 (iv) (b) 
of the Court-fees Act. That decision itself was based on the averments in the 
plaint and from what we have already stated it should follow that the same 
Court-fee should have been paid on the plaint. 


The question left for decision is, whether section 12 (2) of the Court-fees Act 
is o to correct any inadequacy of Court-fees paid on a plaint presented 
to this Court in the exercise of its original jurisdiction. The Court-fees Act itself 
does not specifically apply any of the provisions of Chapter III of that Act to the 
High Court. The learned counsel for the plaintiff-appellant contended that section 


~ 12 (2) of the Court-fees Act could not be invoked by this Court to, correct any 


deficiency in the Court-fee paid on a plaint presented to this Court on its original 
side. 
The payment of Court-fees on plaints presented to this Court on its original 


side and on a memorandum of appeal against a decision in such a suit is regulated 
by the High Court Fees Rules, 1933. The relevant portion of Order 2, rule 1 


‘of the High Court Fees Rules runs :— 


“To every document including memoranda of appeals, the Registrar shall apply as far as may 
be, the law for the time being in force relating to Court-fees. As regards the scale of such fees, the 
‘manner of levy of such fees, th: refund of such fees and in every other respect in the manner and to 
the extent that it is T to similar documents filed in original proceedings in a District 
m decrees and orders of a District Court.” 

After enumerating the scale of fees, the manner of levy of such fees, the revision 
of such fees, the rules provide that in every other respect also the provisions of the 
Court-fees Act should be applied and that, the learned Government pleader con- 
tended, made the provision of section 12 (2) of the Act 2 dessa also to a case of 
an appeal presented from a decree of this court passed in the exercise of its original 
jurisdiction. We accept that contention as correct. The validity of the High 
Court Fees Rules was upheld by this Court in Seshadri v. Province of Madras?. 


In Nemichand v. Edward Mills Company, Lid.*, the scope of section 5 and that 
of secti n 12 of the Court-fees Act were explained. It may not, however, be 
necessary to examine this aspect of the question further, because this Court has 
already pointed out in its order, dated 28th April, 1954, that the decision of Krishna- 
swami Nayudu, J., that the correct Court-fees had been paid on the plaint was not 
a decision under section 5 of the Court-fees Act. That decigjon was no bar to the 
determination of the basis on which the memorandum of appeal should be valued ; 
and in our opinion, it constitutes no bar either to the application of section 12 (2) 
of the Court-fees Act to the plaint at this stage. j 


We therefore hold under section 12 (2) of the Court-fees Act that the defecit 
‘Court-fee computed under section 7 (iv) (6) of the Court-fees Act on the valuation 
of Rs. 15 lakhs furnished by the plaintiff himself should be paid on or before 4th 


July, 1955- 








R.M. l C.M.P. dismissed: S. R. allowed. 
fki EF ‘avo: ; S.C.J. 674 (S.C). ' 
: ee vee qoo 3. (1952) 5.G.J. 674 (S.C.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Mack AND Mr. Jusrick Krisunaswami Nayunu. 
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R. M. N. Ramanathan Chettiar .. Appellant*® 
v. a y 
Narayanan Chettiar minor and others .. Respondents. 


Civil Procedure Code (V of 1908), section 16 (b)-—Scope and effect of—Suit for partition of Joint family 
property partly in India and partly abroad— Jurisdiction of Court—-Extent of. + 


Private International law—Furisdiction of Courts over foreign pr uit for accounts as regards foreign 
property—If maintainable—Practice—Suit for partition of joint family propertp—Relief as regards foreign pro- 
perty—Fursdiction of Indian Courts—Nature of action. 


Under section 16 (b) of the Civil Procedure Code a suit for the partition of immovable property 
shall be instituted in the Court within the local limits of whose jurisdiction the property is situated. 
There is, however, an important prowso that a suit to obtain relief respecting immovable property 
held by the defendant may, where the relief sought can be entirely obtained through his personal 
obedience be instituted either in the Court within the local limits of whose jurisdiction the property 
is situate, or in the Court within the local limits of whose jurisdiction the defendant actually and. 
voluntarily resides, or carries on business, or personally works for gain. . 

That a Court has no jurisdiction to entertain an action for the determinaton of the title to, or the 
right to the possession of, any immovable property situate in foreign territory is now well established 
and followed in Indian case law though its precise scope is still open to some doubt. ‘This rule is 
subject to an exception on the ground either of (a) a contract between the parties to the action ; 
or (b) an equity between such a in cases where the parties themselves are within the Court’s 
jurisdiction, It by no means follows, therefore, that all property having a foreign origin is outside 
the jurisdiction of the Indian Court all for purposes. Der: “ Conflict of Laws”, 6th Edition, 
page 141, ref. 

A partition suit cannot be put into the category of an action either in personam or in rem, Itisa 
curious mixture of both kinds of actions, involving as it does, change in character of title of property 
from joint family ownership to individual ownership, liability to account for joint family immovables,. 
jewels and money, and also in some cases, liability of the kartha or managing member to account 
and bring into the family hotchpot joint family moneys which he has fraudulently secreted to his 
own advantage, the setting aside of alienations and go on. 


In a case of this kind an Indian Court would, as a Court of conscience, be operating primarily 
in personam and not in rem. It is not doing anything by way of determination of title to property 
situated out of India. Nor is it actually partitioning such property by metes and boun It is 
merely calling upon the defendant who lives within its jurisdiction to account as ing member 
of his joint family for all the joint family property, no matter where it is situated and in what part 
of the world. Such a decree ibe an account has Court sanction behind it as it can be enforced against 
the managing member who resides and has property within the jurisdiction of that Court. 


Per Mack, F.—The resources and powers of a Court which has jurisdiction over a manager of a 
joint family in control and ession of property situated both in India and abroad are ciently 
wide so as to enable it to do justice and equity as between the members of a family without encroaching 
on the jurisdiction of any foreign Courts, 


Per Arishnaswami Nayudu, 7.—Neither under section 16 (b) of the Code of Civil Procedure nor 
under the rules of private mnternational Jaw has Indian Courts jurisdiction to entertain a suit for 
partition of immovable properties situate outside India, cially where the partible nature of such 

roperties is disputed. It has no jurisdiction even to declare that the said properties are partible- 
joint family properties ; nor has it power to take such properties into its calculation in adjusting the 
equities between the parties. But in such a suit the plaintiffs could ask for an account of those pro- 
perties and claim their share of the income. 

The principle is well established that the Courts have poweér, in the exercise of personal juris- 
diction, to enforce the performance of contracts and trusts though relating to immoveable situate 
in foreign land. ; 

Apart from law, on principles of general equity the liability to account arises out of an implied’ 

of the one who is in possession for the others, either on the basis of tenancy or on equitable 
considerations. A co-owner cannot therefore escape liability to account to his other co-owners. 


Appeal against the Decree of the Court of Subordinate Judge of Sivaganga, 
dated 13th September, 1950, and passed in Original Suit No. 80 of 1949. 


M.S. Venkatarama Ayyar and T. V. Balakrishnan for Appellant. 
A. Sundaram Ayyar for Respondent. 


ne din oa 


*Appeal No. 745 of 1954. d 1st March, 1955. 
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The Judgment of the Court was delivered by 


Mack, 7.—This case is a concrete instance of the considerable difficulty 
experienced by members of a coparcenary owning property both in India and 
Ceylon and also it may be, Malaya or Burma, in obtaining relief as against 
the managing member in possession and control of all the property. In this case 
the plaintiffs are minor sons suing their own father by their mother as guardian 
for partition, which has been found to be in their interests, the father having neglected 
his wife and children and having been found by the trial Court to have been spending 
large sums out of the joint family estate on evil living, leaving his own wife and 
children destitute without making proper provision for their maintenance. The 
learned Subordinate Judge granted partition of the joint family property in India, 
being of course unable to direct a partition of the substantial property in Ceylon . 
in B, B-r and G schedules as being for this purpose outside the jurisdiction of the 
Indian Courts. I am in complete agreement with my learned brother that the 
Subordinate Judge was correct in Jaw in however directing an account to be taken 
of the income from all the Ceylon property though this can only be done from the- 
date of severance of status. The first defendant divided from his brother, the second 
defendant, by a registered partition deed Exhibit B-1, dated 12th November, 1947 
and there can be no doubt that the subject-matter of the partition suit under appeal 
is all joint family property. 


Under section 16 (b) of the Civil Procedure Code a suit for the partition of 
immovable property shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situated. There is, however, an important proviso 
that a suit to obtain relief respecting immovable property held by the defendant 
may, where the relief sought can be entirely obtained through his personal obedience, 
be instituted either in the Court within the local limits of whose jurisdiction the 
property is situate, or in the Court within the local limits of whose jurisdiction the 
defendant actually and voluntarily resides, or carries on business, or personally 
works for gain. I would in connection with this type of suit against a manager 
by a member of the family emphasise the clause in this proviso “ where the relief 
sought can be entirely obtained through his personal obedience ’’. In the present 
case the first defendant is a resident of India, was served in India, and submitted 
to the jurisdiction of the Subordinate Judge of Sivaganga. As it appears to me, 
it ig a case where the relief sought by the plaintiffs can be entirely obtained through 
his personal obedience in respect of the entire joint family property whether situated 
in India or abroad. 


Rule 20 in Dicey’s Conflict of Laws, 6th Edition, page 141, is to the effect that 

a Court has no jurisdiction to entertain an action for the determination of the title 
to, or the right to the possession of, any immovable situate in foreign territory is 
now well established and followed in Indian case law, though its precise scope is. 
still open, as Dicey himself observed, to some doubt. This rule is subject to an 
exception on the ground either of (a) a contract between the parties to the action ; 
or (6) an equity between such parties in cases where the ies themselves, as in 
the present case, are within the Court’s jurisdiction. It by no means: follows, 
_ therefore, that all property having a foreign origin is outside the jurisdiction of a 
British Court for all purposes. This has been laid down in Kashinath v. Anant}, 
in which Jenkins, C.J., reproduced the dictum of Lord Selborne in Ewing v. Orr- 
Ewing*, quoted by my learned brother in his judgment. The effect of that decision 
was that the jurisdiction of the Courts in India should be governed and ascertained 


by the same principles except so far as they may be at variance with legislative: 
enactment, 


Now an action for partition ofj jei family property within a Hindu coparcenary 
is one unknown to any other system of law and even in countries where a large 
number of Hindus live and claim to be governed by their own personal laws, this 
type of suit both in its novelty, in its complexity, and its somewhat alarming com--: 
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prehensiveness poses a most difficult question for Courts in other countries to answer. 
In the assumption of jurisdiction outside India in this type of suit we can find there- 
fore no direct precedent or guidance in English Law. We have to evolve our own 
law and practice. A partition suit cannot be put into the category of an action 
either in personam or in rem. It is a curious mixture of both kinds of actions, 
involving as it does, change in character of title of property from joint family owner- 
ship to individual ownership, liability to account for joint family movables, jewels 
and money, and also in some cases, liability of the kartha or managing member to 
account and bring into the family hotchpot joint family moneys which he has 
fraudulently secreted to his own advantage, the setting’aside of alienations and so 
On. i : 


A few days ago my learned brother and I dealt with an appeal, C.M.A. No. 532 
‘of 1951, in which a plaintiff in a partition suit which was not against his father, 
was appointed receiver for the purpose of filing suits in Ceylon to recover joint 
family property against the first defendant. He filed more than seven suits for 
partition of several estates situated all in Ceylon. They were all dismissed for 
misjoinder of causes of action by a District Court and an appeal also was dismissed 
by the Supreme Court in a brief judgment. The litigation expenses amounted 
to over Rs. 11,000 with no result in Ceylon. Now as it appears to me, it would be 
an extremely difficult matter for the mother as guardian of the two minor plaintiffs 
to institute suits in Ceylon either for an account or for partition of the properties 
situated there. They may not in fact want actual partition by metes and bounds 
of any Ceylon property without even a probability of their ever going and residing 
in Ceylon. that they may desire is a valuation of the entire joint family estate 
and payment to them of their shares of its value in money. To deprive them even 
of the decree they have obtained against the first defendant for an account of all 
Ceylon properties and give them only a partition decree for properties actually 
situated in India would make their condition pitiable and drive them unnecessarily 
into wasteful litigation in a foreign country and would put a premium on dishonest 
evasion and obstructive repudiation of his responsibilities and liabilities by the 
first defendant. I have no hesitation in holding that in a case of this kind an Indian 
Court would, as a Court of conscience, be operating primarily in personam and not 
ainrem. Itis not doing anything by way of determination of title to property situated 
out of India. Nor is it actually partitioning such property by metes and bounds. 
It is merely calling upon the defendant who lives within its jurisdiction to account 
as managing member of his joint family for all the joint family property, no matter 
where it is situated and in what part of the world. Such a decree for an account 
has the Court sanction behind it as it can be enforced against the managing member 
who resides and has property within the jurisdiction of the Court. The kartha 
or managing member of a joint Hindu family, once notice of severance of status 
is given, in consequence of which a suit for partition is filed, becomes liable to account 
as a person occupying a fiduciary position of trust and responsibility. The Court 
having jurisdiction to try a partition suit and within whose jurisdiction the members 
of the coparcenary reside and own other property has ample powers to compel 
the manager to make a full and complete disclosure of all joint family property, and 


if there are grounds for thinking that he has failed to do so, to take such measures ° 


as may be necessary by the appointment of commissioners to verify his statement. 
I am unable myself to see any legal impediment in the way of the Court, although 
it may not have jurisdictiof to partition a joint family immovable property abroad, 
having it valued on the application of other coparceners who may not desire to 
“have it divided by metes and bounds and their shares separated and given to them, 
which in the great majority of cases would be utterly impracticable and profitless, 
but only to have credited in the partition suit their share of this asset in money. 
‘If the managing member or kartha objects to this course, the Court would, I consider, 
have powers to direct him to sell that asset and make the proceeds available for 
‘ distribution in the family. I do not propose to attempt to exhaust the remedies 
that a Court in India-can’ resort to in a partition suit in order to do justice and 
equity as-between the parties without permitting the kartha or managing member 
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to put the maximum difficulties in the way of the coparcener seeking relief against 
him. All that 1 would say is that the resources and powers of a Court which has 
jurisdiction over a manager of a joint family in contro] and possession of property 
situated both in India and abroad are sufficiently wide so as to enable ıt to wo justice 
and equity as between the members of a family without encroaching on the juris- 
diction of any foreign Courts. 


Krishnaswamt Nayudu, 7.—The appellant is the father of minor plaintiffs 1 and 2, 
and the appeal arises out of a suit for partition of joint family properties instituted 
on behalf of the minor plaintiffs against the appellant as the 1st defendant and two 
others. Defendants 1 and 2 are brothers. ‘The 3rd defendant is their mother. 
There was a division between the brothers, defendants 1 and 2, on 5th November, 
1947 and the suit is in respect of properties that Were allotted to the ist defendant 
at the partition and certain other properties which are alleged to be trust properties 
in respect of which directions are asked for in the suit. The relief for partition was 
opposed mainly on the ground that the partition was not beneficial to the interest 
of the minors, which contention was repelled by the learned Subordinate Judge 
and a decree for partition was passed. 


The appeal confines itself to the consideration of two questions : (1) as to the 
decree relating to the properties described in schedule B-r of the plaint, which are 
trust properties, and (2) as to the 1st defendant’s liability to account in respect of 
properties situated outside the jurisdiction of the Court and in a foreign territory, 
namely, Ceylon. 


A half a share in a large estate in Ceylon.valued at Rs. 20,000 in 1939 was 
endowed by the father of defendants 1 and 2 Narayanan Chettiar to a Vinayagar 
temple in Keelapoongudi village, Sivaganga taluk, under a deed of trust executed 
on 14th February, 1939, Exhibit B-2. Under the deed, an absolute endowment 
of the property to the temple is effected and the sole power of management of the 
temple and its funds was reserved by the father in himself-during his lifetime and 
after his death the direction is that the two sons, defendants 1 and 2, shall have the 
right of succession tò the said trust and they are appointed as trustees to manage 
the trust after his death and it is only after the lifetime of defendants 1 and 2 that 
the succession to the management of the trust is vested in their heirs. As regards 
the endowment itself, the net income of the property is to be utilised towards the 
‘daily worship of the deity and the balance of the income for the general progress 
and development of the temple. 


. There is therefore an absolute dedication of the property to the temple and the 
members of the family including the plaintiffs are not entitled to any beneficial’ 
interest inasmuch as even the surplus of the income has been set apart for the purpose’ 
of the temple. The only right which the plaintiffs could claim is the right to 
manage, which right could accrue only after the lifetime of both the rst and 2nd 
defendants. As such, they have no o right to interfere with the properties 
by virtue of their being members of the family. Though the property was family 
property prior to its dedication, after its dedication it ceased to belong to the family 
and as.such it is not competent to give any directions as regards the corpus or the 
income of,the property in the suit for partition. The plaintiffs included this item: 
of property in the suit since the property was endowed for running a religious endow- 
ment of a Pillayar Koil and a Samadhi Mutt in Keelapoongudi and the reason 
for the inclusion is stated in the plaint to be that suitable arrangements have to be 
tnade as to rotation or otherwise regarding the management of the trust between 

laintiffs 1 and 2 and defendants 1 and 2, who are hereditary trustees. The prayer 
is in similar terms and the plaintiffs prayed that suitable arrangements be made for 
future management of the trust and B-1 schedule property to the extent of the 
Honourable Court’s jurisdiction. It is unnecessary to examine in this connection 
the contention that since the property is situated in Ceylon, no direction of any 
sort could be given. Without going into this question, which, however, would 
arise in dealing with the second of the contentions raised in this appeal, the appeal 
on this point could be disposed of on other and surer grounds. - 
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The learned Subordinate Judge took the view that the appointment as trustee 
is a benefit which the 1st defendant should share with the members of his joint 
family, that the trust is a private trust and that the minor plaintiffs are therefore 
entitled to joint management of the trust properties along with the 1st defendant, 
and therefore he considered it necessary to issue certain directions and he ordered an 
account to be taken of the management of the trust properties to find out’whether 
the 1st defendant had properly accounted for all the income and moneys and to 
find out the extent of the misappropriation or misuse, if any. This direction is 
obviously beyond the scope of the suit, as there was no allegation of mismanagement 
and misappropriation of trust funds in the plaint and the plaintiffs only required 
that suitable arrangements had to be made for their being associated in the manage- 
ment along with the 1st defendant. The Subordinate Judge’s view of the nature 
of the interest which the 1st defendant had under the trust deed and the rights of the 
plaintiffs ‘in relation to the trust are misconceived. There is no benefit conferred: 
on the 1st defendant, which he should share with the other members of the family ; 
nor was there any evidence to show that it is a private trust ; nor, on the terms of the 
document, could the plaintiffs claim any right to present management. The devo- 
lution of the trusteeship has been provided in clear terms under the document 
and it is only after the lifetime of both the 1st and 2nd defendants that the plaintiffs 
could have any hand in the management of the trust. That contingency not having 
arisen, the plaintiffs have no present right ‘to the management of the trust. The 
suit in relation to the trust properties is entirely misconceived and the direction 
given by the learned Subordinate Judge cannot therefore be supported. It was 
sought to be argued that the temple is a private temple, about which there is abso- 
lutely no evidence, and it was also suggested that the ist defendant has been utilising 
the income for his own purposes and that the charities have not been properly 
conducted. If the plaintiffs are able to establish these contentions, the remedy 
is always open to them to take the matter before the Hindu Religious and Charitable 
Endowment Board for necessary action. But, in view of the clear terms of the trust 
deed, no relief could be granted to the plaintiffs. The direction in the decree for 
the Commissioner to take an account in respect of the properties described in schedule 
B-1 is therefore set aside. 


Besides the trust properties described in schedule B-1 to the plaint, the other 
family properties, in which the plaintiffs would be entitled to a share but which 
are situated in foreign territories, are the sae pee described in schedules B and C, 
the B schedule properties being in Ceylon and the G schedule properties being 
situated in Burma. In respect of the foreign properties, the plaintiffs reserved 
their right to sue for partition, but they included ah ee a for such relief 
as the Honourable Court could grant in its personal jurisdiction against the defen- 
dants and the relief asked for is that the defendants 1 and 2 or such of them as were 
found to be in the management should be directed to render accounts of the income 
of the suit properties and pay over to the plaintiffs such amounts as are found 
due to them to the extent of that Court’s jurisdiction. 


The interesting question that arises for determination is whether the plaintiffs, 
in a suit instituted in a Court in India for partition of properties situated in, India, 
though not entitled to ask for a partition in respect of properties situated in a foreign 
. territory, could ask for a relief not for partition of the properties, but for an account 
of the income of those foreign properties and payment of their share in the income. 
The question as to the power of Indian Courts to entertain a suit for partition of 
immovable properties situated outside India was considered in Nachtappa v, Muthu- 
karubpan1, where a Bench of this Court held that neither under section 16 (5) of tke 
Code of Civil Procedure nor under the rules of private international law has a British 
India Court Jurisdiction to entertain a suit for partition of immovable properties. 
situate outside British India, especially where the partible nature of such properties 
is disputed and that it has no jurisdiction even to declare that the said properties 
are partible joint family properties ; nor has it power to take such properties into 
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its calculation in adjusting the equities between the parties. But the question as to 
whether in such a suit the plaintiffs could ask for an account of those properties 
and claim their share of the income did not, however, come up for consideration 
in that case. ° 


In Ramacharya v. Anantacharyat, where there was a suit for partition of certain 
properties situated within the jurisdiction of a British Indian Court and the suit 
was resisted on the ground that the plaintiffs did not bring into the suit certain 
other properties situated in a native Indian State, the Court held that a partition 
of the properties belonging to a joint family situated in British India could be granted 
without taking.into account other properties situated outside British India. While 
observing that it is plain that the Court has no jurisdiction and no machinery for 
partitioning that property situated in a foreign jurisdiction, and with reference to a 
contention that the Court might nevertheless take such property into its calculation 
and award to the plaintiff in possession so much only of the property in British . 
India as will equalise the shares of the plaintiff and the defendant, Telang, J., repelled 
that contention Ly pointing out that that“would be “‘ doing indirectly that which 
the law says may not be done directly”. The properties in a foreign jurisdiction 
cannot therefore be taken into account for any purpose in a suit for partition and 
any relief in respect of those properties could therefore be agitated only in a suit 
instituted in Courts which have jurisdiction over those properties. 


The rule relating to jurisdiction over properties situated in a foreign territory 
is framed as follows in Dicey’s Conflict of Laws, 6th edition, page 141 : 
“ Rule 20.—Subject to the exceptions hereinafter mentioned the Court has no jurisdiction to 


entertain an action for (1) the determination of the title to, or the right to the possession of, any immo- 
vable situate out of England (foreign land) ; or 


(2) the recovery of damages for trespass to such immovable.” 
There are three Exceptions to this rule and Exception I runs thus : 
“ Where the Court has jurisdiction to entertain an action against a person under either Rule 
27, or under any of the Exceptions to Rule 28, the Court has jurisdiction to entertain an action 
such person respecting an immovable situate out of England (foreign land), on the ground of ei 
(a) a contract between the parties to the action ; or 
(b) an equity between such parties ; 
with reference to such immovable.” 


There are two other Exceptions relating to trust properties arising out of 
Admiralty jurisdiction, which, however, do not require to be referred to in the 
present context. 


Rule 27 reads : “ When the defendant in an action in is, at the time for the service of the 
writ, in England, the Court has jurisdiction in respect of any cause of action, in whatever country 
such cause of action arises, subject however in the case of actions under the Carriage by Air Act, 
1932, to the limitations therein contained.” 

The jurisdiction of a Court over immovable properties situated in a foreign 
land is restricted against a person who resides within its jurisdiction and to actions 
arising out of a contract between the parties to the action, or arising out of equity 
between them, the reason behind the rule being that it is only an action in personam 
that is entertainable nous it may relate to immovable properties situated outside. 
A suit for an account, though in respect of the profits F immovable properties 
situated in a foreign territory, is contended to be an action in personam and therefore 
the present suit for an account against the 1st defendant is urged to be sustainable 
and such an action is in the exercise of equitable jurisdiction of Courts. Reliance 
is placed on the following passage in Halsbury Laws of England, Vol. 6, end Edn. 
at page 227 : (Halsbury’s Laws of England, Vol. 7, grd Edn. at page 37). 


“The English Courts have jurisdiction to order an account of the rents and profits of a foreign 


immovable against any person liable to account in respect thereof, and in a suitable case, & rectiver 
will be appointed.” 
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In Kashinath v. Anani!, the plaintiff, who was a member of one of the three 
branches of pujaris attached to à temple at Nasik, sued to establish his rights to a 
share in the income arising from certain immovable properties, one of such proper- 
ties being situated outside British India in.Nizam’s Dominions and the other in 
another native State. It was held that the suit was with n jurisdiction, there being 
no dispute as to title. Jenkins, C.J., following the principle laid down by Lord 
Selborne in Ewing v. Orr Ewing?*, viZ., 

“ The Courts of Equity in England are, and always have been Courts of conscience, operating 
in personam and not tn ren; and in the exercise of this personal jurisdiction, they have always been 
accustomed to compel the performance of contracts and trusts as to subjects which were not either 
locally or ralione domicilii within their jurisdiction. They have done so as to land, in Scotland, in 
Ireland, in the Colonies, in foreign countries,” | 
held that the jurisdiction of Courts in India is governed and must be ascertained 


by the same principles except so far as they may be at variance with legislative 
enactment. 


While therefore Indian Courts have no jurisdiction to determine question 
of title to land situated in a foreign jurisdiction, but so long as the title to land is not 
required to be determined, in a partition suit where by a decree for partition and 
allotment to one or other of the parties the Court has necessarily to adjudicate 
upon title by vesting title in one or other of the members, the question is whether, 
when rents and profits of such properties are received but burdened with an obli- 
gation arising out of a contra or trust, Courts could be considered to have no 


jurisdiction even to enforce such contracts or trusts. The principle which is well, 


established in England is that the Courts have power, in the exercise of personal 
jurisdiction, to enforce the performance of contracts and trusts though relating 
to immovables in foreign land. _If that is the case, the question would arise as to 
whether the present action, In so far as it concerns the accounts of the profits of 
foreign’ immovables could be sustained. The answer would depend upon the 
scope and extent of the liability of the rst defendant to render an account ‘and 
whéther the right to account could be considered to be founded upon a contract, 


express or implied, with the ist defendant or trust arising out of his position as. 


father and manager of the joint family. 


The suit was instituted on 8th December, 1949 and notice of. demand was 
issued on 18th November, 1949, on behalf of the minors asking for a'partition and 
declaring a division in status. It therefore follows that on and from 18th November, 
1949, the plaintiffs could not be considered to continúe to be members of an un- 
divided joint Hindu family, the division of status having been effected by virtue 
of the notice, dated 18th November, 1949. The decree directs accounts of the 
income from the joint family properties situated in Ceylon from the date of the 
partition deed Exhibit ‘B-1, namely, 12th November, 1947, when admittedly the 
1st defendant’s family had not been divided. It is well established that a karta or 
manager of a joint Hindu family is not liable to account, in the absence of proof 
of direct misappropriation, or fraudulent and improper conversion of the moneys 
to his personal use and that he is liable to account for what he has received and not 
for what, as reasonable and prudent manager he should have received, and the 
decisions go so far as to say that he is not even bound to keep accounts, unless the 
nature of the family properties is such, as in the case of a trading family that it 
becomes necessary to keep accounts. He is neither an agent no* an express trustee. 
In Mayne on Hindu Law and Usage, 11th edition, at page 367, it is stated that 
the members of the family cannot call for an account, except as incident to their 
right to a partition, nor can they claim any specific share of the income, nor even 
require that their maintenance or the family outlay should be in proportion to 
theincome. That he is not an agent is established beyond dispute, but as to whether 
he is a trustee the earlier view, based on the observation of Lord Lindley in Annamalai 
Chetty v. Murugesa Chetty®, was that the relation of such a person (namely, a manager) 
is not that of principal or agent. or of nartners ; it is much more like that of trustee 
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and cestui que trust. But the view in Arumilli Perrazu v. A. Subbarayadu', dispelled 
any doubt and it was held that the manager cannot in strict parlance be a trustee 
and the rules applicable to strict accounts and cestui que trusts existing in Poe 
are not applicable. 


i In that case Sir John Edge observed at page 663 : 


“ Their Lordships desire once more to repeat the warning they have often given against attempt- 
ing to apply without qualification in India the rules applicable to strict accounts between trustees 
and cestuis que trusts that exist in this country, because in truth there are a number of fiduciary relation- 
ships in India to.which these rules cannot in their entirety apply. This does not mean that breach 
of established duty should be less severely dealt with in India than in this country, but that there are 
fiduciary relationships which do not involve all the duties which are imposed upon trustees here. 
The office of manager of a joint family estate affords an illustration ‘of this difference.” 


The Full Bench decision in <Abhaychandra Roy Chowdhry v. Pyarimohan Guho*, is 
‘cited in support of the view that a coparcener may sue the karta for an account 
even before the partition. In that case, two questions arose for decision as to (1) 
whether the managing member of a joint Hindu family could be sued by the other - 
members for an account, and (2) whether such a suit would not lie, even if the 
parties suing were minors during the period for which the accounts were asked. 
Both the question were answered in the affirmative. Mitter, J., in making the 
reference took the view that such a suit for accounts could not be avoided as the 
minor. must necessarily have an idea as to what the assets of the joint family aré, 
the receipts and disbursements, so that he might know what funds are available 
-for partition before he could institute a regular suit for partition, and in order to 
obtain the information as to the state of the joint family assets including the then 
‘income and expenditure and any surplus that is available, a coparcener can sue 
for an account without suing for partition and adding the relief for account as 
auxillary one. But, Mayne with reference to ‘this decision, observes at page 37! 
as follows :— 

“ The only difference that may possibly exist between the Dayabhaga Jaw and the Mitakshara 


law as a result of this decision is that 3 a Dayabhaga coparcener may suc the karta for an account 
even before division.” 


The very structure of Mitakshara joint family excludes the possibility of a separate 
share and as such a right to account against the manager of the receipts and dis- 
bursements, that is of his management of the family and for a share of the income, 
is a right which a coparcener of a Mitakshara family cannot enforce independent 
of the suit for partition. The result would be that the decree directing an account 
as from the date of Exhibit B-1 could not.be sustained. 


r But the question stifl remains, whether after the division in status in Novem- 
ber, 1949, the position had: not changed, the plaintiffs ceasing to be coparceners, 
but. being in the position of co-tenants with reference to the other members of the 
joint family. If from 18th November, 1949, the coparcenary in so far as the plain- 
tiffs are concerned ceases to exist, the plaintiffs become co-tenants or co-owners 
with the other members of the family i In respect of properties including the properties ° 
in Ceylon and Burma, and the question,is whether in this changed status of the 
plaintiff with reference to the family, a suit for an account of the income and the 
ascertainment of ‘their share could still be resisted as a suit for an account by co- - 
parceners against the “manager. A suit for an account alone by a coparcener 
even against the manager of a joint Hindu family, though can be considered to -be 
an action tn personam but by reason of the peculiar advantageous position in which 
the Hindu joint family manager is placed he not being an agent nor an express 
trustee is not sustainable, whether the properties in respect of which the suit for 
account is instituted are situated in India or in a foreign territory, and -a -rélief for 
account ‘therefore cannot be asked, apart from a suit for partition but only as 
an incident -to such a suit. -~ 
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The severance effected consequent on notice of partition dated 18th Novem- 
ber, 1949, renders the position of the plaintiffs different and thenceforward the 
parties held the properties as tenants-in-common. What was an undivided share 
of the plaintiffs until then becomes defined and thenceforward they are persons 
entitled to defined shares in the joint family properties, their shares being not liable 
to be varied by any further births in the family. Once the shares are defined and 
the relationship of co-tenancy is established, they become entitled to ask for an 
account of the income. The liability of each co-tenant to account for rents and 
profits received is statutorily recognised in England, the legal remedy being provided 
under statute. The tenancy-in-common is different from other tenancies, in that 
there is only one unity, of possession, in contrast to the joint tenancy, where there 
is unity of title, of possession and of estate. Apart from law, on principles of general 
equity the liability to account arises. An implied agency of the one who is in pose 
session for the others can be also inferred either on the basis of tenancy or on equi- 
table considerations. A co-owner cannot therefore escape liability to account 
to his other co-owners. 


In Yerukola v. Yerukola1, a Full Bench of this Court had occasion to consider 
the position of the members of a joint Hindu family who had become separated 
without acctually dividing the properties by metes and bounds. In a suit by one of 
the brothers against the others for partition and an account, it was held that the 
properties remaining undivided were held by the brothers as tenants-in-common 
and, with reference to the question of the proper article of the Limitation Act that 
was applicable to suits for accounts, it was held that Article 120 was applicable, 
unless from the facts of the case, it could be inferred that the person receiving the 
moneys and rents and profits acted as the agent of the others, in which case Article 89 
would apply. Schwabe. C.J., referring to Banoo Tewary v. Doonoo Tewary? an 
Gabu v. Gipru’, where it was held that the defendant was acting on behalf of the other 
co-sharers as their agent in the realisation of their shares, and noting the distin- 
guishing feature of those cases from the facts of the case before him, observed that, 
even though there was no such express agreement that one brother had to realise 
and divide among the three brothers, such an agreement could be implied as well 
as express, and in the absence of evidence to the contrary, where one brother col- 
lected the assets of an estate of which he and the other brothers were co-owners, 
the natural inference was that he was acting as agent for himself and the other 
co-sharers and not on his own account. 


In Mahadeo Govind v. Ramachandra Govind‘, the suit was one to recover mesne 
rofits of Jands situated outside British India. There was a dispute between the 
rothers about the family properties and the dispute was settled by an award and 

a decree was passed in terms of the award by a Court in British India. Under` 
that decree, the plaintiff became entitled to the lands situated outside British India, 
the possession of which he- obtained subsequent to the decree. He filed a suit to 
recover the mesne profits of those properties from the date of the decree to the date 
of his obtaining possession from his brother, who was in possession of the pro- 
perties during the period, and it was held that such a suit could be instituted in a 
Court in British India. In answer to the contention that the British Indian 
Court had no jurisdiction as the suit came under section 16 (¢) of the Civil Procedure 
Code, Macleod, C.J.;observed that in the case of land outside British India section 
16 has no application and one has to fall back upon genera! principles in considering 
whether this is a suit in which a personal relief is claimed against a defendant 
residing within the jurisdiction of the Court and that the proviso to the section 
makes it clear, 7 

“ that even although a wrong to immovable property is alleged, yet, where the relief sought 


can be entirely obtained gh the defendant’s personal obedience, then the suit can be instituted 
either in the Court within the local limits of whose jurisdiction the property is situate or in the Court 
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within the local limits of whose jurisdiction the defendant actually and voluntarily resides, or carries 
on business, or personally works for gain.” 

Following the decision in Kashinath v. Anant1, the learned Chief Justice observed 
that there appeared to be an equity in favour of the plantiffs that the profits of 
those lands which were awarded to him in 1915 should not remain in the pockets 
of the defendant and, therefore there was no reason why the Indian Court should 
not have jurisdiction to administer that equity in favour of the plaintiff. 


So, viewed either on the basis of an implied agency or purely as working out an 
ne in favour of the plaintiffs, the suit by the plaintiffs, even though the accounts 
relate to properties situated outside Indian territory, being an action in personam 
and arising out of an implied contract between the parties, or in any event to work 
out the equity between the parties, is maintainable. In this respect, I am of opinion 
that it would not make any difference, whether the property is situated in India 
or in a foreign territory, so long as the action is one by a member of the joint 
family, who had become divided in status, and whose position is that of a co-sharer 
or a co-tenant. In that view, while the decree for accounts and for the ascertain- 
ment of the income of the joint family properties from the B schedule properties, 
that is immovable properties belonging to the joint family excluding the trust pro- 
perty, though may not be sean are the form in which it is passed, the plaintiffs 
would in any event be entitled to an account of the income, ascertainment and pay- 
ment of their shares from the properties commencing from 18th November, 1949. 
The decree of the lower Court will accordingly be modified. 

The appeal is therefore partially allowed. There will be no orders as to costs 
of this appeal. i , 

R.M. nr Decree modified. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT :—Mr. Justice GovInDA MENON. 


The State of Madras, represented by the Collector of Tanjore .. Appellant* 
‘ v. ' 
S. Vijayaraghavan .. Respondent. 


Madras General Sales-tax Act (IX of 1939)—— Works contract—Nature of—Mixing of accounts as regards 
charges for materials and labour—If the entire amount becomes taxable. 

When a person entrusts a press to print stationery like letter paper or visiting cards, and the press 
itself supplied the material, the transaction is nothing but a works contract. 

Benjamin on Sales, 8th Edn., page 159, referred. 

Dominion Press v. Minister of Customs and Excise, L.R. (1928) A.C. 340, distinguished. 

The mere fact that there is no differentiation in the accounts would not make the entire amount 
taxable. Merely on account of the mixing or mingling of the two items together the charges for labour 
and the supervision would not become taxable. 

Appeal against the decree of the District Court of West Tanjore in A.S. No. 
‘216 of 1951, preferred against the decree of the Court of the District Munsif of 
Tiruvayyaru in O.S. No. 271 of 1950. 
G. Ramanujam for the Assistant Government Pleader (K. Veeraswamt) for 
Appellant. 
G. N. Chari for Respondent. 


The Court delivered the following 

Jupement :—The second appeal arises out of a suit for refund of sales-tax 
paid by the plaintiff, and the question to be determined is whether the transaction 
. under consideration is a ‘ works contract ° as defined in section 2 (#) (1) of the Madras 
General Sales-tax Act (IX of 1939). 


The undisputed facts of the case show that the plaintiff supplied articles of 
stationery such as bill books and other things to customers and during the year 


I. (1899) LLR. 24 Bom. 407. 
* S.A. No. 1131 of 1952. grd March, 1955. 
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1947-48 the turnover was Rs, 11,701-14-0 and in the next year 1948-49 the turnover 
was Rs. 11,581-15-6. Itis conceded that the customer did not supply the paper 
for the account books or the bill books, etc., but that the plaintiff supplied them 
and printed the necessary things on paper belonging to him. Thereafter the 
finished books were sold to the customer to a fixed price. 


The lower appellate Court has held that even granting that this is a works 
contract, according to the statute itself, the price of the goods is only 70 per cent. 
and the 30 per cent. of the turnover should be considered to be cost of labour mianu- 
facture and supervision. Viewed in that light, the turnover in the two years would 
be much less than the assessable turnover and therefore, the assessment was ille- 
gally levied. In Ramaswamt v. State of Madrast, the supplier was a job printer and 
his turnover showed during the particular year (1) a sum of Rs. 3,664~4-3 for receipt 
for Civil Court work, and (2) a sum of Rs. 10,194-3-6 for printing, perforating, 
number ng and binding charges and (3) a sum of Rs. 5,362-5-9 being the paper used 
by the press. ‘The learned Judges have held with regard to item No. 2 that it cannot 
be considered to be taxableatall. As regards item No. 1, viz., receipt for Civil Court 
work, it is said that even if it is to be viewed as a works contract, since the turnover 
on the proportion allowed under the statute would be less than the taxable amount 
there is no necessity to express an opinion. Mr. G. Ramanujam for Government 
Pleader contends that if the plaintiff had differentiated between the cost of paper 
and the charges for labour, supervision, etc., then certainly the second category 
of turnover would not be liable to tax. I do not think that the mere fact that there 
is no such differentiation, would make the whole amount taxable. If the argument 
of the learned counsel is accepted, then it would be that on account of mixing or 
mingling of the two‘items together the charges for labour and supervision would be 
taxable. I do not think that is contemplated by the statute at all. 


My attention was drawn to a decision of the Privy Council in Dominion Press 
v. Minister of Customs and Excise?, where their Lordships held that the appellants 
there who were suppliers at an agreed price of printed bill heads and other commer- 
cial stationery were liable to be taxed under the Canadian Taxing Enactments, 
and they held that contracts for supply of such were contraéts for sale. From 
the report it is not clear what exactly was the definition of the word ‘sale’ in the 
Canadian Act, and whether there was any separate definition for works contract, 
as is found in our statute. 


In Benjamin on sale, 8th edition, at page 159, the learned author in discussing 
the case of Clay v. Yates*, was of opinion that when there was a contract for printing 
the second edition of a book and the printer was to find the materials including 
the paper, it was not a contract for the sale of a thing to be delivered at a future 
time nor was it a contract for making a thing to be sold when completed, but it 
was a contract to do work and labour, furnishing the materials. From this it is 
‘clear that it i, a works contract. 


So far as the present case is concerned, I have no doubt whatever that ahen a 


person entrusts a press to print, say stationery like letter paper, or visiting cards, , 


and the press itself supplies the material, the transaction is nothing but a works 
contract in which the allocation of 70 per cent. and go per cent. as defined in the 
Act will apply. Viewed in that light, the taxable amount in question in each of the 
years would be less than Rs. 10,000 and therefore, the plaintiff was wrongly taxed. 


The second ‘appeal is, therefore; dismissed with costs. No leave. 





R.M. ; Appeal dismissed. 
I. (1954) 2 M.L.J. 694. . 2. 23 ea 237: 1 HO& N. 73: 108 
Bs LR. {192t) AG 340. R.R. 461. . fe : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MnR. JusT.:.cE BALAKRISHNA AYYAR. 
Noor Mohammed, Rowther ` .. fAccused.* 


Criminal, Law—P» actice—Prosecution for failure to pay sales-tax——Accused ordered ta pay fine and tax— 
Right of the accused to make payment to one or other of the items specificallp—Court has no power to appropriate: 
otherwise. 

If a person is ordered by a Court to make payments in respect of two items or matters, whatever 
the items or matters may be, then in the absence of any express provision in that regard the person 
who is required to pay has the option of saying that the money tendered by him should be appro- 
priated to a particular item or matter. A person making a payment is entitled to direct appropriation 
of the same in a manner most beneficial or at any rate least injurious to him and a Court has no juris- 
diction to preyent him from making such a direction for appropriation. Where a person was con- 
victed and sentenced to pay a fine and also the tax under section 15 (6) of the: Madras General Sales 
Tax Act the accused is entitled, while paying any amount to state on which account he is payin 
the same, The Court is not right in directing the amount paid in respect of the fine to be credite 
towards the tax dues. 


Yacoob Juma Khan v. Emperor, AAR. 1951 Sind 73 and Sukumaran v. Special Commercial Tax Officer, 
Grl.R.G. No. 787 of 1954 (Madras High Court) referred and followed. . 

Case referred for the orders of the High Court under section 438 of the Criminal 
Procedure Code, by the District Judge of Tiruchirapalli in his letter No. 
D-7406/2nd November, 1954, dated 13st November, 1954. , 


L. V. Krishnaswami Aypar for the Accused. ` 
The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 


The Court made the following ` 


‘ 


Orper.—On 27th September, 1954, the Additional First Class Magistrate, 
Tiruchirapalli, convicted the accused in $.T. No. 434 of 1954 under section 15 (b) of 
„the Madras General Sales Tax Act and sentenced him to pay a fine of Rs. 25 and 
in default to suffer simple imprisonment for three weeks. As required by section 15 
(b) of the Act, the learned Magistrate also specified the amount of tax due from him 
as Rs. 116-7-0, He further directed that this amount was recoverable as if it were 
a fine. On 27th September, 1954, the accused tendered a sum of Rs. 25 to the Court 
along with a memorandum making it clear that the payment was in respect of the 
fine imposed upon him ; so far as the*tax was concerned he prayed for a month’s 
time to pay it. The learned Magistrate refused to allow that and passed the fol-- 
lowing order : i. 

“ The tax is also collectable by the Court which sentenced the accused, The accused cannot 
pay the fine and walk off and make the tax irrecoverable, It is the duty of the Court to collect thè 
tax aswell. So unless the tax is paid there is no meaning in collecting the fine alone. The prosecution 
is only for realisation of the tax arrear. If this is not done, the object of the prosecution is frustrated. 
The accused cannot question the Court’s crediting the amount tendered towards the tax due from 
him. The amount if any paid by the accused will be credited to the tax tll itis completely wiped off. 
‘The question of granting time will be considered if at least a portion ofthe amousit is paid.” . 
The accused moyed the learned Sessions Judge, Tiruchirapalli, under section 435; 
Criminal Procedure Code, to set aside the order of the Additional First Class Magis-. 
‘trate and alternatively to refer the matter to-this Court.. The Sessions Judge took 
the view that the order of the Magistrate was wrong and has made this reference 
to this Court. À 


I am clear in my mind that the order of the learned Magistrate’ is erroneous. 
Ifa person is ordered by a Court to make payments in respect of.two items or 
matters, whatever the items or matters may be, then in the absence of any express 
provision in that regard the person who is required to pay, his-th: opticn 
of saying that the money tendered hy him should be appropriated to a parti- 
cular item or matter. Naturally a persén making a payment would desire that 
the appropriation should be made in the manner ‘most beneficial or at any rate least 
injurious to him, and in the absence of clear authority in that behalf a Court has 
no jurisdicticn to prevent him from making such an anpropriation. In Yacoob 


t 


*Cr.R.C. No. 952 of 1954. . - 
(Case Referred No. 52 of 1954). - * 


54 


oath February, 1955- - 


d 
426 THE MADRAS LAW JOURNAL REPORTS. ` [1955 


Juma Khan v. Emperor!, a case cited by the learned Sessions Judge, it was held as 
follows : e 


“ Where an accused, who is convicted under one section to a fine of Rs. ri or in default to three 
months’ imprisonment and also under two other sections to a fine of Rs, 1 et bap efault to one month’s 
imprisonment for each offence, pays into Court Rs. go and thus impliedly requests that the payment 
should be appropriated to the two smaller offences, it would be so appropriated.” 


The same view appears to have been taken by Somasundaram, J., in Sukwmaran v. 
Special Commercial Tax Officer? on the file of this Court. 


In the result, the reference made by the learned Sessions Judge is accepted 
_and the order of the Magistrate set aside. The money paid by the accused will 
be appropriated in the manner desired by him. 
R.M. —— Reference accepted. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. ~ 
PRESENT.—MR. RAJAMANNAR, Chief Justice, AND Mr. Justice SOMASUNDARAM. 


Thayammal .. Appellant" 
v. 
'Rangaswami Reddy and others .. Respondents 


Practice-—Suit originally instituted by three joint plaintiffs—Suit in time of two of the plaintiff 
who could cain the bent of the exe Prod of onan wie eon B of he ination EA 
withdrawal of such plaintiffs—Suit tf could be continued by the other plaintiff. 

Limitation Act (IX of 1908), section 6—Benefit under—When available to a transferee. 

Civil Procedure Code (V of 1908), Order 32, rule 13——Withdrawal of a co-plaintiff from a suit and effect 


Hindu Law—Reversioner transferring his interest in Reig the rever. Property 
cea alienated 1y lied iener Reose Y ould p sided pehet i a I rain n 
of the purchaser 


A suit was originally instituted by three plaintiffs, two of whom were entitled to the benefit of the 
extended period of limitation due to minority under section 6 of the Limitation Act. These two 
plaintiffs subsequently withdrew from the suit leaving the first plaintiff to continue the same. The 
. suit if originally instituted by the first plaintiff alone would be out of time. On the question whether 
in the circumstances the suit would be in time and the first plaintiff could continue the same ; 


Held : The question whether 4 suit is barred by limitation should be decided on the facts as they 
stood on the date of the presentation of the plaint. There is no provision in the Limitation Act under 
which a suit, which was in time on the date of the institution, could subsequently become barred 
by time except in cases of an additional party coming on record. For the purpose of deciding the 

uestion of imitation the all tions in the plaint and the reliefs claimed muat be analysed to ascertain 

e real nature and scope of the suit. 


Held further that the ape provision of section 6 of the Limitation Act confers a purely personal 
exemption on a certain class of ns and the exemption as such cannot be taken advantage of by 
a transferee from the person er disability. 

Rudra Kant Surma Sircar v. Nobo Kishore Surma seas (2883) LLR. g Cal. 663 and Rangaswami 
Chetii v. Thangavelu Chetii, (1919) I.L.R. 42 Mad. 637, ref 

It is equally clear that when a pergon entitled to he Teun of section 6 of the Limitation Act 
as aforesaid transfers property to another a suit could.be filed by the transferor and the transferee 
and such a suit wuld | not iot bo barred though ultimately the benefit of the decision in tbe suit would 
go to the transferee. 


Hanmant Gurunath v. Ramabpa Lagomappa, (x (1924) LL.R. 49 Bom. go andu Annafi v. Yeshwant 
Ramarao, A.L.R. 1938 Bom. 358 and Ramaswami v. Govindammal, (1 028) sé 56 MILT. 332, referred. 

Order 32, rule 13 of the Code.af Civil aie provides that where a minor co-plaintiff on 
attaining majority desires to repudiate the suit, he can apply to the Court to have his name struck 
out and the Court, if it finds that he is not a necessary party, shall dismiss him from the suit. But if 
the Court finds that he is Prog fi the Court may direct him to be made a defendant. Under 
Order 32, rule 1 (4) of the Code, urt ig not Shared to permit one of several plaintiffs to with- 
draw from a suit without the consent of the others, 


Where a minor purports to transfer property which had already been alienated by his guardian 
to"another he,cannot convey title to the property as such. He is really transferring his right to recover 
the properties after satting aside the alienation. But this reasoning cannot apply to a sale by a revor- 
sioncr, after the reversion has opened, of property belonging to the last male holder which wag 





2. ALR. 1991 Sind 73. 2. Crl. R.C. No. 787 of 1954. 
* Appeal No. 246 of 1950. 15th April, 1955. 
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alienated by the limited owner. The alienation by the limited owner is not per se binding on the 


reversioner and he is not bound to set aside that alienation. A reversioner who has transferred his 
interest in the property cannot thereafter affirm the alienation by the limited owner to the detriment 


of the purchaser. 
Appeal against the decree of the Court of the Subordinate Judge (Principal) 
of Coimbatore in O.S. No. 108 of 1947. S 


D. Ramaswami Aiyangar and P. S. Srinivasa Desikan for Appellant. 


R. Gopalaswami Atyangar, M. R. Narayanaswami, N. S. Venkatasubba Aiyar, P. S. 
Balakrishna Ayyar and P. S. Ramachandran for Respondents. 


The Judgment of the Court was delivered by 

Rajamannar, C.7.—This appeal against the decree and judgment of the 
learned Subordinate Judge of Coimbatore involves “an interesting question 
of law on which there is no direct authority. The facts necessary for a 
disposal of this appeal-arer One Rama Reddi died in or about 1900, leaving 
behind him surviving his widow, Sinna Gangammal and his mother Peria 
Gangammal. A posthumous daughter, Nanjammal, was born to him subse- 
uently. He left behind him considerable properties. Sinna Gangammal, as 
e widow, succeeded to Rama Reddi’s estate. She died in or about 1922, and 
her death, Nanjammal, her daughter, succeeded. She-died on 1st May, 
34. She had two sons, Rangaswami Reddi and Muthuswami Reddi 
ho became entitled to the estate as reversioners to their maternal grandfath 
Reddi. Sinna Gangammal and Nanjammal had made alienations of 
roperties which had belonged to Rama Reddi and had devolved on them. 
o sale deeds, dated 31st March, 1937 and 8th April, 1947, Rangaswami 
n his behalf and as guardian of his minor brother, Muthuswami Reddi, con 
all the properties to which they were entitled as reversioners to the appellant 
us, Thayammal. In the first of these sale deeds (Exhibit A-3) it was provid 
the purchaser should file a suit in pursuance of the sale and obtain delivery of p 
sion and that the two vendors shall also join with her and file the suit as pla 
and see that possession was given to the purchaser. It was further provid 
the vendors themselves shall collect the income from the properties from the 
Ae their mother’s death till the date of the sale. On gth April, 1947, the suit 


























of which this appeal arises, was filed by three plaintiffs, namely, Thayammal, 
of\purchaser, Rangaswami Reddi and Muthuswami Reddi. Muthuswami Red 
21‘was still a minor and was represented by Ran i Reddi as his next friend. 
plaParagraph 14 of the plaint contained the following prayers : 
folle “ (a) declare that the rst plaintiff is entitled to the plaint properties and order the defendant 
o deliver possession of the plaint properties to the rst plaintiff ; 
defen (6) order that an account be taken as regards the income due to the and plaintiff from 1st 
day, 1934 to gist March, 1947 ; 
The 
(ce) decree further mesne profits to the 1st plaintiff at the rate of Rs. 3,000 per year ; 
defe (d) the defendants do deliver possession of the B schedule properties to the 1st plaintiff ; 
(£) to order the defendant to pay the costs of the suit to the plaintifis ; 
On (f) to grant such and further relicfs as this Hon’ble Court deems fit under the circumstances 
daof the case.” 
The suit, as already mentioned, was filed on gth April, 1947, more than twelve 
years after the date of the death of the last limited owner on 1st May, 1934. It was, 
therefore, barred ‘by limitation. But it was alleged in the plaint that the second 
' plaintiff, Ran ami Reddi, was born on 19th December, 1928, and the third 
plaintiff, Muthuswami Reddi was born on 7th April, 1931 and as both of them 
were minors when the reversionary right opened to them in May, 1934, the suit 
was not barred by limitation, under sections 6, 7, and 8 of the Limitation Act. 
The third plaintiff, Muthuswami Reddi, became a major on 7th April, 1949. 
On 5th July, 1949, he executed a deed of relinquishment in favour of the first defen- 
dant, Rangaswami Reddi, in and by which for a consideration of a sum of Rs. 2,000 
i Muthuswami relinquished all his right and interest in the subject-matter of the suit. 
The deed also contained the following further recitals : 
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“t The sale deed executed by my elder brother to Thayammal is only nominal. The debts recited 
‘in the said sale deed are false. There was no cash available at all for payment. I did not get any 
benefit on account of the said sale. My elder brother had no right or justification to sell away my 
s'are, The said sale cannot however bind me. Without myself prosecuting the suit in the Sub- 
(Court O.S. No. 108 of 1947 I shall, so far as I am concerned, present a petition myself as plaintiff 
‘for withdrawing the suit and see it is dismissed.” 
On 7th July, 1949, evidently in pursuance ci the deed of relinquishment, Muthu- 
swami Reddi (grd plaintiff), filed an application, I.A. No. 1319 of 1949, praying 
that the Court may be pleased to strike out his name as a co-plaintiff. In support 
of this application, he filed an affidavit in which he stated that he had attained 
majority on 8th April, 1949, that he was not willing to prosecute this suit, that the 
sale in favour of the first plaintiff was not binding’on him, that he had given up 
(all his rights to the 1st defendant, and that it was therefore just and necessary that 
‘he should be permitted to withdraw from the suit and the suit claim so far as it 
related to him be dismissed. On behalf of plaintiffs 1 and_g, a counter-affidavit 
was filed by the 1st plaintiff’s husband denying thé material] allegations made by 
Muthuswami Reddi and stating that the petitioner could give up, if he wanted, 
‘the relief, namely, the recovery of a moiety of the mesne profits due from 1st May, 
19 4, to 31st March, 1947, but not anything else, and it was submitted ‘that the 
petitioner was a necessary and proper party to the suit, and in case he was not willigg 
to be a plaintiff he should be transposed as a defendant. On 18th July, 1949, t 
earned Subordinate Judge passed the following order: 
“ He will be transposed as defendant, as he would be a proper party. In the event of its bei 
d that he is not necessary, he can urge bis contention re g his costs, Amendment of p 
advised, to be made tomorrow.” 
gth July, 1949, the first defendant filed an application, I.A. No. 1437 of 194 
that the Court may direct plaintiffs 1 and 2 to carry out legally essenti 
dments to the plaint, consequent on the transposition of the grd plaintiff 
endant. The affidavit filed by the 1st defendant in support of this applica 
gives an indication as to what really prompted the application. In this affi- 
, the 1st defendant stated ihat as the 3rd plaintiff had given up his claim for 
mesne profits, the second plaintiff could ask ‘for nothing more than his own 
e, and hence the value of the relief asked for by the plaintiff would stand auto- 4 
tically cut down, and therefore it had to be suitably amended to conform to 
hat could be legally claimed by plaintiffs 1 and 2 alone. ‘The obvious implication 
was that when the relief was amended, the value would be less than the pecuniary 
jurisdiction of the Subordinate Judge’s Court. The husband of th st plaintiff 
, filed a counter-affidavit pleading that the jurisdiction of the Court should be deter- 
mined by the value of the suit at the time of the institution, and subsequent events 
could not divest the Court of its jurisdiction. He also stated that there, was no 
necessity for amending any of the allegations of the plaint , or any of -the reliefs. 
On 2ist-July, 1949, the ist defendant took out another application, I.A. No. 1488 
of 1949 for'an order of dismissal of the grd plaintiff's claim. On this an order was 
passed as follows :- 
“The claim of the grd plaintiff so far as the defendants are concerned, will stand 
The prior order regarding transposition stands.” 
On 1st September, 1949, the learned Subordinate Judge made an order on I.A 
No. 1437 of 1949 directing amendment of the plaint in view of his prior order in ih 
I.A. No. 1319 of 1949. The rst plaintiff accordingly applied for an amendment! 
of the plaint (I.A. No. 1918 of 1949). The amendment prayed for was poe a 
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tial on the striking off of Muthuswami as a plaintiff and his transposition as a defen- 
“dant. The 1st defendant objected to the sufficiency of the amendmsnts prayed | 
for and wanted further amendments to be made. On this petition, the learned Sub- 
ordinate Judge made an order on 17th S p« mber, 1949, directing plaintiffs 1 and 2 
to make suitable amendments in certain praagraphs, namely, 10, 13 and 14 (b). \ 
Then followed a series of petitions : (1) I.A. No. 1919 of 1949 filed on agth August, - ` 
1949, by the 2nd plaintiff praying that he may be permitted to continue the suit 
alone, transposing the ist plaintiff as defendant, if necessary ; (2) L.A. No. 2171 
of 1949 by the ist plaintiff, for an amendment of the plaint as directed by 
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the le.rnel Judge: (3) I.A. No. 2172 of 1949 by the and plaintiff also for 
amendment, and (4) I.A. No. 2260 of 1949 dated &th October, 1949, by the 2nd 
laintiff purporting to be under Order 23, rule 1 and section 151 of the Code of 
ivil Procedure praying that he may be permitted to withdraw from the suit and 
lso withdraw his claim against defendants. 


On 8th October, 1949, all these applications were disposed of. I.A. No. 191¢ 
1949 was dismissed as not pressed. I.A. No. 2171 of 1949 was allowed, I.A. No. 
2 of 1949 was also dismissed as not pressed. On I.A. No. 2260 of 1949 (2nd 
ntiff’s petition for withdrawal), the pleader for the 1st plaintiff made the 
wing endorsement : 
oe objection to the p¢titioner withdrawing from the claim, but he may be transposed as a 

ant.” 
and plaintiff himself made an endorsement as follows: 
“I, the and plaintiff, withdraw ‘from the suit. I do not want the reliefs sought for against the 
dants. I pray for permission.” 
this, the learned Judge passed the following order on 8th October, 1949, the same 
on which the other petitions „were disposed of : 
“ Permitted. The claim made on behalf of second plaintiff is withdrawn by him, and in the 
circumstances, each party to bsar his own costs, If first plant ff wants the second plaintiff to be 
on record he will be transposed as defendant on his application.” 
On 14th October, 1949, the Vakil for the 1st plaintiff filed the following memorand 
on behalf of the ist plaintiff: 
The rst plaintiff does not want the 2nd plaintiff to be transposed as a defendant as the 


plaintiff has been permitted to withdraw his claim in I.A. No. 2260 of 1949. So there is no n 
to amend the plaint.” 












On 18th October, 1949, another memorandum was filed on behalf of the rst p 
tiff stating that the ‘amended plaint carrying out the amendments ordered in 
Nos. 1918 of 1949 and 2171 of 1949 was filed and that the withdrawal of the 
plaintiff’s claim as permitted in I.A. No. 2260 of 1949 was mentioned in the ame 
plaint. ‘ 


x 


When the suit was taken up for trial, three issues. were heard as prelimi 
issues, namely, issues 4, 10 and 15. “Whey are in the following terms : 
fi 


““(4) Whether the suit is in time in so as Rangaswami Reddi and defendant 17 are con- 
cerned? Whether in any event, the suit is in time in so far as ist plaintiff is concerned ? 


(10) Whether the rst plaintiff’s claim is Within the jurisdiction of this Court? 

(15) Whether the suit is in time against defendants 12 to 16? 
We are not concerned in this appeal with the third of these issues relating to defen- 
dants 12 to 16. The learned Subordinate Judge held in favour of the rst plaintiff 
on issue 10 on the ground that the proper forum would be the Court which could 
f entertain the claim on the date of the inķtitution of the suit and subsequent events 

would not oust its jurisdiction. He, hdwever, answered issue 4 against the 1st \ 

plaintiff. He, therefore, dismissed the suit\, Hence this appeal by the rst plaintiff. 


The reasoning on which the learned 













ial Judge found issue 4 against the 1st 
plaintiff is this: The grd plaintiff had renfudiated the sales in favour of the rst 
plaintiff on attaining majority and tHe 2nd pilaintiff had been permitted to withdraw 
from the action and the rst plaintiff did notł want him even to continue as a defen- 
dant. The privilege under section 6 being personal could not be assigned and the 
rst plaintiff cou'd not take the benefit of the extended period of limitation and con- 
tinue the suit. 


ealing with issue 4, one, whether the P. 
hether the suit could be continued, $ 
subsequent to the institution of the 
nclined to hold that the suit as framed 

, he says : 


“ If the plaint had-gone on as orig nally framed J no question of limitation can arise.” 
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And his final conclusion is: . 

“ On the factsof the case as they exist at present, itis no longer open to the 1st plaintiff to 
continue the action.” 

Taking the question of limitation, it is obvious that the question whether a 
Suit is barred by limitation should be decided on the facts as they stood on the datę 
of the presentation of the plaint. There is no provision in the Limitation Aq 
under which a suit, which was in time on the date of the institution, could subs 
quently become barred by time. We are, of course, not referring to the case 
an additional party coming on record. For the purpose of deciding the questi 
of limitation, the allegations in the plaint and the reliefs claimed must be anal 
to ascertain the real nature and scope of the suit. There were three plaintiffs 
Pe whom the ist plaintiff was the transferee from the other two plaintiffs. It was q 
ceded by respondent’s counsel that the suit so far as plaintiffs 2 and 3 were concern 
was not barred by limitation, because the grd plaintiff was a minor on the di 
of the institution of the suit and the 2nd plaintiff had not attained majority m 
than three years before suit. Though the suit was brought more than twelve ye 
after the death of the widow, the suit was saved from the bar of limitation by rez 
of section 6 of the Limitation Act. So far, there is no dispute. It was also concedi 
by learned counsel for the appellant that if the suit had beén brought only by the 
ist plaintiff, it would have been barred, because he would not have been entitled 
the benefit of section 6 of the Limitation Act. It is well established that the spe- 
l provision of section 6 of the Limitation Act confers a purely personal exemption 























y the transferee from the person under disability. It is sufficient to refer to 
of the leading authorities, the decision-of the Full Bench of the Calcutta High 
in Rudra Kant Surma Sircar v. Nobo Kishore Surma Biswas? and the decision of 
ourt in Rangaswamy Gheiti v. sis ae Cheitt®, 


t is equally clear from the authorities that when a person entitled to the bene- 
section 6 of the Limitation Act transfers property to another, though the trans- 
himself may not be entitled to the benefit of that section, a suit could be 
y the transferor and that the transferes.and such a suit would not be- barred 
ultimately the benefit of the d¢cision in the suit would go to-the 
feree. In Hanmant Gurunath v. Ramappa Lagamappa*, the learned Judges were 
ot doubt dealing with a case coming uder Article 44 of the Limitation Act. 
here, the transferee as the 1st plaintiffjand the transferor as plaintiff No. 2 
together brought a suit for possession er setting aside an alienation by the 
/ guardian of the minor transferor. In case, a decree was passed in favour 
2 of plaintiff No. 1, the transferee, for posession, and the claim of plaintiff No. a 
Lo was dismissed as he could get no relief. \One of the defendants filed an appeal 

to the High Court, and it was contended tat, the suit was time-barred because the 

and plaintiff was not interested in the suit{ as he had sold away all his right to the 

ist plaintiff and the 1st plaintiff himself Was not entitled to the benefit of Article 

44 of the Limitation Act, This conteptfion was overruled. The learned Judges 

observed! : 


“ No doubt it may be said in this case that the suit is substantially by the transferee, and that 
plaintiff No. 2 is joined to save limitation, eveln though he had no interest in the suit. We agree 
that plaintiff No. 2 is joined to save limitation, Pout we are of opinion that it is open to the parties to 
save limitation by adopting that course in viefw of the provisions of Article 44. We are satisfied 


that ¢ the plaintiff No. 2 was entitled to sus to set Baside the sale in spite of the er in favour of plain- 
tiff No. 1.” 


The principle of this decision would, i 
tion of section 6 of the Limitation Acf. 
of the Bombay High Court in Bandu 
under section 6 of the Limitation Act. 
sold a property. The minor on a 
the property to another, and a suit w 


















our opinion, equally apply in the applica- 

Indeed, this was done in a later decision 
rji v. Yeshwant Ramarao‘. ‘That was a case 
There, the mother of a minor as guardian 
ning majority assigned his right to recover 
brought by the assignor and assignee jointly 


I, ae I.L.R. 9 Cal. ak 
7. 


2. (r919) LL.R. 42 Mad. 


. (1924) LLR. 49 Bom. 309- 
í A LK. 1938 Bom. 358. 
















a certain class of persons, and the exemption as such cannot be taken advantage . 
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for recovery of the property on the ground that the sale by the mother was void. 
It was held that though an assignee from a person who was a minor could not claim 
the benefit of section 6, the suit which was brought by both the assignor and the 
assignee was in time. The learned Judge followed the ruling in Hanmant Gurunath 
v. Ramappa Lagamappa*. The learned Judge pointed out that the vendee had every 
right to ask his vendor to join as a co-plaintiff in suing to recover possession of the 
property. He said: 

“In fact, after having sold the property and recovered consideration for the same from plaintiff, 
she was bound to join plaintiff 1 in this suit in order to fulfil her obligations under the sale deed.” 
These last observations are apposite having regard to the recitals in the sale deed, 
Exhibit A-3, namely: “We shall also join with you and file a suit as plaintiffs and 
see possession is given to you.” The decision in Ramaswami v. Govindammal*, also 
takes substantially the same view. In that case, the transferor was not even ranked 
as a co-plaintiff ; he was only a defendant. But the learned Judge held that though 
he was impleaded as a defendant, he was substantially a co-plaintiff. 


Mr. Gopalaswami Ayyangar, learned counsel for the respondent, tried to 
distinguish these decisions by contending that the plaint in this case is really a com- 
bination of two plaints, one by the rst plaintiff and the other by plaintiffs 2 and 3, 
because distinct reliefs have been prayed for by the several plaintiffs. While we 
agree that in a sense it is true that the rst plaintiff was interested in one relief and 
plaintiffs 2 and 3 in another relief, so far as the relief of possession is concerned it 
was a prayer by all the plaintiffs. The| plaintiffs prayed that the Court may be 
pleased to order the defendants to deliver possession of the plaint-properties to the 
ist plaintiff. This prayer must be read; along with the averment in paragraph 
8 of the plaint which sets out the sale d executed by plaintiffs 2 and 3 in favour 
of the 1st plaintiff and with the provision in the sale-deed, Exhibit A-3, to which we 
have referred above. The suit, therefore, is a suit by all the three plaintiffs in 
respect of possession, though plaintiffs 2, and 3 agree that the possession may be 

iven to the 1st plaintiff. We are not infldined to take a technical view of the plea- 

ing, as all that could be done in the (circumstance was done. After executing 
the sale deeds, obviously plaintiffs 2 and{3 could not claim possession for themselves. 
It was not necessary that they should first have obtained possession and then they 
should deliver possession to the 1st plaintiff. To avoid multiplicity of proceedings, 

laintiffs 2 and 3 were entitled to ask Court to pass a decree for possession in 
fou of their transferee, the rst plaintiff. This is what they did ask. We have 
no hesitation in holding that the suit ag framed was not barred by limitation. 


We have next to consider the effedt of subsequent events. The grd plaintiff 
was a minor on the date of the institutidn of the suit. When he attained majority, 
he was entitled to elect whether he would proceed with the suit or abandon it. 
Order 32, rule 13, provides that where A minor co-plaintiff on attaining majority 
desires to repudiate the suit, he shall apply to have his name struck out as co-plain- 
tiff and the Court if it finds that he is nof a necessary party, shall dismiss him from 
the suit. But if the Court finds he is 4 necessary party, the Court may direct 
him to be made a defendant. We haye-already mentioned how the grd plaintiff 
did repudiate the suit after attaining majority and he was made a defendant, evi- 
dently because he was deemed to be Mece4sary party to the suit. 


It was not contended that the suit Failed immediately on the grd plaintiff being 
transposed as a defendant. It was a ed, and it was not disputed before us, 
that the suit could have continued witjh plaintiffs 1 and 2. It is by reason of the 
gend plaintiff’s subsequent conduct andi action that it has been held that the suit 
cannot goon. Now, let us see what he}Jwanted to do. He first filed an application, 
I.A. No. 1919 of 1949, praying that may be permitted to continue the suit as 
sole plaintiff. The petition was evergtually dismissed as not pressed. He filed 
another application L.A. No. 2172 of 1 , for amendment of the plaint on the foot- 
ing that he would prosecute the suit sole plaintiff (Vide his affidavit filed in the 
application). ‘This ‘petition also was Bdismissed as not pressed. Finally he filed 


I. (1924) LL.R. 49 Bom. 309. (1928) 56 M.L.J. 332 : A.LR. 1929 Mad. 313. 
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a petition purporting to be under Order 23, rule 1 and section 151 of the Code 
` of Civil Procedure praying that he may be permitted to withdraw from the suit 
and to withdraw his claim against the defendants. ‘Lhe pleader for the rst plaintiff 
made an endorsement that he has no obj.ction to the petitioner withdrawing fcm 
the claim. ‘Lhe learned Judge, by hs order dated bth October, 1949, permitted 
the 2nd plaintiff to withdraw the claim made on his behalf. He auded that if 
the first plaintiff wanted th end plaintiff cn record, he would be transposed as 
‘defendant on his application. The 1st plaintiff’s \ahil made his attitude quite 
clear by the memorandum which he filed on 14th October, 1949, that the 1st plain- - 
tiff did not want the second plaintiff to be transposed as a defendant. Under Order 
23, rule 1 (4) of the Code, the Court is not authorised to permit dne of several plain- 
titts to withdraw without the consent of the others. The and plaintiff, therefore, 
‘could not altogether withdraw from the suit without the consent of the other plaintiff, 
~ namely, plaintiff 1. On behalf of the rst plaintiff, his vakil no doubt stated that 
there was no objection to the end plaintiff withdrawing his claim. We under- 
stand this to mean that the ist plaintiff had’ no objection to the end plaintiff 
withdrawing his claim to the relief which he soug.t for him elf, namely, the 
relief of accounting. We do not understand this to mean that the rst plaintiff was 
giving his consent to the withdrawal by the 2nd plaintiff from the suit in so far 
as it prayed for the delivery of PER be of the property to the īst plaintiff. 
As we have already observed, the 2nd plaintiff joined with the rst plain- 
tiff for the purpose of this prayer. We find nowhere the rst plaintiff consenting 
to the and plaintiff withdrawing from the guit in this respect. It is clear that with- 
out such consent the Court had no jurisdi¢tion to permit the 2nd plaintiff to with- 
draw from the suit altogether. Even if the order of the learned Judge, dated 8th 
October, 1949, is deemed to have so permitted him, we hold that the order was 
wrong. ‘The result is that so far as the prayer in paragraph 14 (a) of the plaint is 
‘concerned, it must be taken as if the 2nd (plaintiff is still on record. 


Mr. Gopalaswami Ayyangar, learneMeounsel for the respondent, put his case 
from a different aspect, mainly relying on thie analogy of cases arising under Article 
44 of the Limitation Act. His argument that it was open to the and plain- 
tiff as reversioner to affirm the alienations måde by the limited owners, and he must 
be deemed to have done this by choosing fo withdraw his claim. We have no evi- 
dence here of such an affirmation. On the other hand, the amendment which he 
sought in I.A. No. 2172 of 1949 is on the footing that the defendants have been 
in unlawful possession and enjoyment of thé suit properties: It is also highly doubt- 
ful if after, having sold away the property tọ the rst plaintiff he had still the right 
to affirm the transactions. Indeed, he had finequivocally disaffirmed the transac- 
tion in the sale deed executed by him in fawotpr of the plaintiff. It is on that footing 
that he purported to convey the proper to, the ist plaintiff. The case of an 
alienation by a minor’s guardian stands or a basis entirely different from that of an 
alienation by a limited owner like a widjow. In the former case, the alienation 
is binding on the minor unless it is set asic It is not void, it is voidable. In the 
case of an alienation by a‘limited ownergfyma facie an alienation beyond her life- 
time is not valid and binding on the reversioer. It is only if the alienee establishes 
certain circumstances that the alienation cajn convey to him the absolute interest 
in the property conveyed. - When, theyefore} a minor purports to transfer property 
which had already been alienated by/his gpardian to another, he cannot convey 
title to the property as such. He is cally transferring his right to recover the pro- 
perties aft r setting aside the alienatyons. ‘Tyne decision of the Bombay High Court 
in faverbhat v. Kabhat} on which Mr. Gopaglaswami Ayyangar relies relates to an 
alienation by a guardian ; the minor after gittaining majority transfer-ed the prc- 
perry to another and brought a suit along with him to set aside the previous sale 

y his guardian. Subsequently, the vendor $nade an application to withdraw from 
the suit, and without any objection‘on the part of th> purchaser he was allowed to 
withdraw from the'suit. It was held. hat (fhe purchaser alone had no authority 
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to continue the suit because by such withdrawal from the suit he must be deemed 
to have elected to acquiesce in the sale by his guardian and his interests became 
extinguished under Article 44 read with section 28 of the Limitation Act. The 
learned Judge held that what was assigned to the purchaser was not the property 
but his right to sue for it. This reasoning cannot apply to a sale by a reversioner 
after the reversion has opened, of property belonging to the last male holder. He 
is not bound to set aside the alienations by the limited owner because they are not 
per se binding on him. This decision is of no help to the respondent. There is, 
however, one observation in the judgment of Patkar, J., which is of special interest. 
The learned Judge said : 

“ In the present case the minor has withdrawn from the suit without any objection by the appel- 
lant, i.e. the subsequent purchaser. It is doubtful whether plaintiff 2 who had attained majority 
could haye been allowed to withdraw from the suit without the consent of the subsequent purchaser, 
the appellant before us, under O. 23, r. 1, sub-rule 4, Civil Procedure Code.” 

Mr. Gopalaswami Ayyangar was unable to refer us to any authority in support 
of his contention that even after a transfer of his interest in the property the rever- 


sioner could affirm the alienation by the limited owner to the detriment of the pur- , 


chaser. In these circumstances, we disagree with the learned Judge in his finding 
that it is no longer open to the ist plaintiff to continue the action. 


The appeal is allowed and the suit is remanded to the Court of the Subordinate 
Judge of Coimbatore for disposal of the other issues except issue 10, the finding 
of the learned Subordinate Judge on which, was not challenged before us. No 
order as to costs in the appeal. The appellant is entitled to a refund of the Court- 
fee paid on the memorandum of appeal. 


R.M. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P.V. RAJAMANNAR, Chief Justice anD Mr. Justice SoMASUNDARAM. 


Kanagarathnammal .. Petittoner* 
D. . ' 
H. Sama Rao .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 12—Appeal against a consent ae 
If could lie—Proceedings pending--Amending Act (VIII of 1951), section 20—Scope of—If includes an 


The provision under the Rent Control Act conferring a right of appeal against an order passed 
by the Rent Controller is contained in section 12 (1) (6) of the Act. A party who has consented to an 
order cannot in law be deemed to be a person ieved by such an order, except of course in cases 
of fraud, undue influence or such other vitiating circumstances. : i 

The amendment introduced by Act VIII of 1951 giving protection to certain persons employed 
in essential services, viz., section 7 (3-a) (i) would apply to all pending proceedings by virtue of section 
go of the Act VIII of 1951. But it cannot apply tò a case where there was no proceeding pending 
except an appeal against a consent order, which is not competent. 


Quaere : Whether the aforesaid provision could be invoked at the stage of execution of a final order 
of the Rent Controller? Section 7 (3-a) (i) only says that no order of eviction shall be passed under 
sub-section (3) and not that no eviction shall be made, 


Woodman v. Mrs. Regina Rajan, (1952) 1 M.L.J. 628, doubted. 


Petition under section 12-B of the Madras Buildings (Lease and Rent Control) 
Amendment Act (VIII of 1951), praying that the High Court will be pleased to 
revise the order of the District Court of Mathurai, dated 25th February, 1952 and 
made in C.M.P. No. 1098 of 1951, presented against the order of ae Court of 
the Principal Subordinate Judge of Mathurai, dated grd October, 1951 and made 
in C.M.A. No. 189 of 1951 (M.B.P. No. 44 of 1951 on the file of the Additional 
Rent Controller, Mathurai). i 


A.-V. Narayanaswami Aiyar and R. Venkatachalam for Petitioner. 
R. Sundarglingam for Respondent. 





*C.R.P. No. 952 of 1952. a ' gist March, 1955. 
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The Judgment of the Court was ‘delivered by 


Rajamannar, C.7.—The petitioner filed an application before the Additional 
Rent Controller, Mathurai, for eviction of the Respondent, who was her tenant 
of premises No. 132, West Masi street, Mathurai. The following order was passed 
on that application, on 22nd February, 1951 :— 

“ The parties agree and endorse in the application that the respondent may be given six months 

time to vacate and give possession of the building. So ths respondent is granted six months time from 
this date to vacate the building described in the application and put the petitioner in possession of the 
same.” 
Against this order, the tenant-respondent filed an appeal to the Appellate Authority, 
who was the Principal Subordinate Judge of Mathurai. The appeal was dismissed 
on a preliminary objection as regards its maintainability on the ground that the 
order appealed against was passed with the consent of the parties. The tenant 
thereupon filed a revision petition to the District Court under section 12-B of the 
Act, which had been added to the original Act by the Amendment Act of 1951. 
The learned District Judge allowed the petition, set aside the order of the Appellate 
Authority dismissing the appeal and remanded the matter to the Appellate Authority 
for fresh consideration of a new question raised on behalf of the tenant based on 
the proyision of the Amending Act (VIII of 1951), by which a new sub-section 
was added in section 7, namely, 7 (3-A). The learned Judge held that an appeal 
lay against the order of the Rent Controller. This conclusion was based on, the 
fact that the provisions of the Code of Civil Procedure did not apply to proceedings 
under the Rent Control Act. This Revision Petition has been filed to set aside 
the order of the District Judge. 


This Revision Petition can be disposed of on the short ground that no appeal 
lay against an order of the Rent Controller passed on consent of parties. We agree 
with the learned District Judge that the provisions of the Code of Civil Procedure 
do not as such apply to proceedings under the Rent Control Act. The provision 
under the Rent Control Act conferring a right of appeal against an order passed 
by the Rent Controller is contained in section 12 (1) (b) of that Act, which runs 
as follows : | 

“ Any person aggrieved by an order passed by the Controller may, within fifteen days from the 

date of such order, prefer an appeal in writing to the appellate authority having jurisdiction.” 
A party who has consented to an order cannot in law be deemed to be a “person 
aggrieved” by such an order. It is evidently because of this well established posi- 
tion that the respondent alleged fraud and other circumstances vitiating the order 
purporting to have been passed by consent. It may be that if the respondent had 
established fraud or undue influerice or such other vitiating circumstance, the con- 
sent order might have been set aside either by the Rent Controller himself or by 
the Appellate Authority. But there was no attempt to prove any such circumstance. 
The appeal was, therefore, not maintainable. “The learned Subordinate Judge, 
held that an appeal was not maintainable. The learned District Judge completely 
overlooked this aspect of the matter and has held otherwise. 

On 1st May, 1951, the Amedment Act of 1951 came into force. It inter alia 
introduced a new provision in section 7, namely, 7 (3-A), of which the material 
clause is clause (i). It is as follows :— 

“ No order for eviction shall be passed under sub-section (3)—- 

i) against'any tenant who is ¢ ed in an loyment or oymen i 

the gee Ge vesnunene as an essential sea for ine poe oF this ee aA 
is himself engaged in any employment or class of employment which has been so notified ;” 
Though this new provision was introduced subsequent ‘to the filing of the applica- 
tion for eviction in this case, the contention on behalf of the tenant was that the 
new provision would apply to proceedings pending when the Amending Act came 
into force. In support of this contention, reliance was placed on section 20 of the 
Amendment Act (VIII of 1951), which provides as follows : 

“ Any’application made, appeal preferred or other proceeding instituted under the said Act and 
pending at the commencement of this Act shall be disposed of as if this Act had been in force at the time 
when such application, appeal ‘or proceeding was made, preferred or instituted.” 


~S 
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The learned Judge was of opinion that by reason of this section, the new provision 
would apply to the present case. We agree with the learned Judge that if there 
was a valid appeal or other proceeding pending on thé date of the commencement 
of the Amendment Act, then the new provision would apply, and the appeal or 
other proceeding should be disposed of in accordance with the new provision, if it 
otherwise applied. But here, there was no valid appeal pending, as we have held 
that the appeal was not competent. It follows that there was no justification for 
remanding the matter to the Appellate Authority. 


, In the result, the Civil Revision Petition is allowed and the order of the 
learned D.strict Judge is set aside and the order of the learned Subordinate Judge 
is hereby restored with costs here and before the District Judge. 


This Revision Petition was directed to be posted before a Division Bench, 
because during the course of the argument before one of us who originally heard it, a 
decision of Basheer Ahmed Sayeed, J., in Woodman v. Mrs. Regina Rajan!, was cited 
and relied on. In that case, after a final order had been passed by the Rent Con- 
troller and an execution application was pending, the Amendment Act came into 
force. ‘The tenant raised a plea that he could not be evicted in view of the new 
provision contained in section 7 (3-A) introduced by the Amendment Act. It 
was held by the learned Judge that the plea was good. It is not necessary to dis- 
cuss this decision for the purpose of this Civil Revision Petition in the view we have 
taken that the appeal to the learned Subordinate Judge was not maintainable. 
As the decision has been cited to us, we must say that it appears to require reconsi- 
deration. The new provision was applied by the learned Judge in that case at the 
stage of execution of a final order by the Rent Controller. In terms, section 7 
(3-A) will not apply to execution proceedings. All that it says is that no order 
for eviction shall be passed under sub-section (3); and not that no eviction shall be 
made. It is, however,-not necessary to deal further with this decision. 


R.M. : e Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. P.V. RAJAMANNAR, Chief Justice. 
Srikakula Chinna Venkatanarayana-and others - ` .. Petitioners 
0. t 
Pannapati Elias Respondent, 
Civil Proced re Code (V of 1908), Order 21, rules 66-68 and ale in execution held without any procla- 
mation at sip tafe ios hb invalidity of sale— When sean ae of abplication under Onde 21, rule 
go as time bur.ed—If res judicata in suit for possession by auction-purchaser. 
Where there has been no publication whatever of the proclamation of sale it must be held that 


f 


' there has been no valid sale under the Code. Such a sale is a nullity and it cannot be said that there 


has been a material irregularity in conducting it. 


Venkateswara Ettu Naicker v. Ayyammal, (1930) 1 M.L.J. 22 a-d Fayarama A v. Vridhagiri Ayyar 
(1920) 39 M.L.J. 188: LLR. 44 Mud 35, followed. sel oo 
A plea as to the invalidity of such sale could be put forward as a defence to a suit for pcssession 
by the,auction purchaser. The dismissal of the judgment debtor's application under Order a1, rule 


a 


go to set aside the sale, on the ground that it was too late without determining the question as to the 
validity of the sale does not operate as res judicata. Munishi China Dandasi v. Munshi Peddi Ta.tah, 
(1920. 41 M L J. 261, relied on. A mere contravention of rule 72 of Order 21, does not render the 
sale void. a Krishna v. Bishe.har Sahay, (1922) LLL.R..1 Pat. 733, relied on. 

Application under section 114 of the Civil Procedure Code, for review of the 
Judgment of the High Court, dated 5th March, 1953, in second Appeal No. 1 313 
of 1949 preferred against the Decree of the Court of the Subordinate Judge of Kur- 
ndol, in Appeal Suit No. 20 of 1949, dated 21st March, 1949, preferred against 
the decree of the Court of the District Murisif of Nandyal in Original Suit No. 
340 of 1946, dated’ 19th Décember, 1947. 





. ; 1, (195%) 1 M.L.J. 628. 
+ C.M.P, No. 6235 of 1953. gth February, 1954. 
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P. V. Chalapathy Rao and K. Venkataraman for Petitioner. 
T. R. Srinivasan for Respondent. 


The Order of the Court was made by 

Rajamannar, C.7.—This is an application for review of the judgment and Decree 
in Second Appeal No. 1313 of 1949. It was heard and disposed of by me on 26th 
February, 1953. I dismissed it on one short ground, namely, that the appellants 
were concluded by certain prior proceedings which eventually ended in Civil Mis- 
cellaneous Second Appeal No. 113 of 1943. The respondent filed a suit in the Court 
of the District Munsif of Nandyal to recover possession of land which originally 
belonged to one Venkatasubbiah, the father of the defendants, who are the appel- 
lants in the Second Appeal. It was sold in execution of the decree in Original 
Suit No. 13 of 1935 on the file of the same Court and purchased by one R. Chinna- 
ramiah on 4th June, 1941, in Court auction. Chinnaramiah sold the property to 
the plaintiff respondent. ‘The suit was brought on the allegation that the plaintiff 
was put in possession by the Court auction-purchaser, but the defendants subse- 
quently dispossessed the plaintiff and took possession of the land forcibly. , The 
main plea in defence was that the Court sale held on 4th June, 1941, was illegal 
and void because there was no publication of the proclamation relating to the 
sale. It was further stated that the Court auction-purchaser was only a benamidar 
of the plaintiff who was in effect the decree-holder as he had attached the 
decree in Original Suit No. 13 of 1935 in execution of the decree which he had 
obtained in Original Suit No. 367 of 1936 on the file of the same Court against the 
decree-holder in Original Suit No. 13 of 1935. The defendants alleged that the 
suit lands which were sold for Rs. 220 were worth not less than Rs. 2,000 on the 
date of the Court sale. The juidgment-debtor in Original Suit No. 13 of 1935 the 
father of the appellants, filed Exetution Application No. 956 of 1941 under Order 
21, rule go and section 47 of the Code of Civil Procedure to set aside the sale. 
This application was dismissed by the District Munsif on the ground that it was 
filed after thirty days after the sale. An appeal was filed to the District Court 
of Kurnool, but it was dismissed. A second Appeal (Civil Miscellaneous Second 
Appeal No. 113 of 1943) was then filed in this Court. That was also dismi:sed on . 
13th July, 1943, by Kuppuswami Ayyar, J., on the ground that no second appeal, 
lay because the application must be treated as one filed under Order 21, rule 72 
or rule go and not under section 47 of the Code. The sons of the Judgment debtor, 
who had died meanwhile, three of the present appellants, filed an application for 
review of the judgment passed in the Civil Miscellaneous Second Appeal. The 
learned Judge dismissed the application, and in doing so, observed as follows : 

“I have definitely pointed out in my order sought to be reviewed that the two grounds on which 
the sale was attacked, namely, that there was no proclamation and that the pur was benami 
forthe decree-holder are grounds which would attract Order 21, rule 90 and Order 21, rule 72 and 
dismissed the appeal on the ground that no second appeal lies against orders passed on a petition 
filed under these provisions.’ 

The plaintiff respondent relied upon the above proceedings as a bar to present 
suit. 

The District Munsif held that there was no proclamation of the sale as required 
by Order 21, rules 66-69 of the Code and that therefore the defendants were not 
debarred from questioning the validity of the Court sale because of the prior pro- 
ceeding ending in Civil Miscellaneous Second Appeal Ne. 113 of 1943. On these 
findings, he dismissed the suit. On e the learned Subordinate Judge reversed 
this decision and decreed the plaintiff’s suit. He agreed with the District Munsif 
indeed, it was not disputed that the sale proclamation was not effected before the 
sale took place. But he held the sale on that ground was not a nullity and that 
non-compliance with rules 66 to 69 of,Order 21 of the Code would only amount 
to a material irregularity which could be urged only in an application filed under 
_ Order 21, rule go of the Code and not Pheer of a separate suit. He was, how- 

ever, of the opinion that the decision in Civil Miscellaneous Second Appeal No. 113 
of 1943 did not operate as res judicata. The defendants thereupon filed the above 


second appeal. 


f 
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I took the view that the appellants were concluded by the previous proceedings 
which culminated in Civil Miscellaneous Second Appeal No. 113 of 1943. I relied 
on the observations made by Kuppuswami Ayyar, J., in dismissing the application 
to review the judgment in the Civil Miscellaneous Second Appeal that the objection 
that-there was no valid proclamation of the sale was one falling within Order a1, 
rule go. I said: 

“ The appellant had raised this point in such an application. But unfortunately that application 
was dismissed as out of time. It will not therefore be open now to the appellant to rely on what I 
think is a very good point namely\ that the sale held without proclamation is illegal.” 

In this present application for review of this judgment of mine, it is pointed 
out that the question of legality of the sale for want of proclamation was not decided 
on the merits in the prior proceedings as the application was dismissed as being out 
of time, and therefore the dismissal of the prior application would not operate as a 
bar to the appellant’s raising the question of the invalidity of the sale in the present 
suit. A decision of a Bench of this Court in Munishi China Dandasi v. Munishi Pedda 
Tatiaht, was cited by the learned Counsel for the petitioner as directly applying 
to the facts of this case. In that case, the plaintiff purchased certain lands in a Court 
sale upon a mortgage decree. Alleging that he had obtained delivery of the pro- 
perty through Court and that he was dispossessed later by the defendant, the suit 
was to recover possession from the defendant who was no other than the mortgagor. 
The defence was that the properties sought to be recovered were not included in 

_ the mortgage suit or decree but had been fraudulently inserted in the sale certificate. 
Both the Courts below dismissed the suit on the ground that the sale was invalid. 
In Second Appeal, it was contended that the defendant was debarred by res judicata 
from questioning the correctness of the sale and also that he was debarred under 
section 47 of the Code from raising a question relating to execution in a suit. The 
defendant had before the suit tried to‘have the sale set aside first by an application 
under Order 21, rule 89 and subsequently by an application under Order 21, 
rule go. The latter application wag dismissed on the ground that the application 
was too late. The contention raised on behalf of the plaintiff-appellant and the way 
in which the contention was replied appears from the following extract from the 
judgment of Spencer, J. :— 

“ The appellants pleader urged that the defendant having once applied to have the sale set aside 
and having failed’was bound by res judicata from raising the contention that the sale was invalid even 
though his application was di upon the ground that he was out of time without a determination 
of the question relating to the validity of the sale. He has however failed to show us how this case 
comes within the rule of res judicata as defined in scction 11, Civil Procedure Code. It is quite clear 


that there was no adjudication. upon the substantial question raised in the defendant’s petition as tọ 
the validity of the sale and therefore it cannot be deemed to have been a matter directly and substan- 


tially in issue in any prior proceedings.” 
Clearly, this ruling applies to the present case. Here too, the ‘prior application of 
the appellants was dismissed as being too late. There was no adjudication upon the 
substantial question raised by them as to the validity of the sale. That question was 
never heard and disposed of finally. The decision is also authority: for the position 
\ that a plea as to the invalidity of a sale could be put forward as a defence to a suit 
for possession by the auction-purchaser. Mr. T.R. Srinivasan, learned counsel 
for the respondent, was unable to distinguish this case, nor could he say that the 
principle of this decision was dissented from in subsequent decisions. I must confess 
that I entirely overlooked this aspect when I disposed of the second appeal on the 
sole’ ground that the defendants were precluded from putting forward the plea that 
the sale was invalid by reason of the prior proceedings wich ended with the order 
of Kuppuswami Ayyar, J., in Civil Miscellaneous Second Appeal No. 113 of 1943. 
In my view, the petitioners have made out a case for reviewing my judgment. I 
therefore intimated to counsel that I would hear arguments on the other points 
raised in the case. 

The substantial question which emerges at the outset is whether a Court sale 
held without any publication whatever of the proclamation of sale is void or only 
Dna n an: aAa. aaa TE LRT OE A LILLE ROE 
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voidable at the instance of the judgment-debtor or other aggreived party and that 
only by an application under Order 21, rule go of the Gode. In dealing with 
the authorities cited before me on both sides, one has to keep the distinction between 
a case where there has been a publication of the proclamation but the publication 
has been found to be defective in certain particulars and a case in which there has 
been no publication at all. A case of this Court in which there was no proclamation 
at all is that covered by the decision in Venkateswara Ettu Nawcker v. Ayyammal?. 
There, Krishnaswami Nayudu, J., after accepting the finding of the Court below 
that there was no proclamation at all, held that the sale held without procla- 
mation was void. The learned Judge observed : 7 

“It cannot be said that the total failure to maks the proclamation under Order 21 ,rule 66 
is a mere irregularity in the publication or conduct of the sale.” 
He relied upon the decision of a Bench of this Court in Jayarama Ayyar v. Vridhagir 
Ayyar?. ‘That was not a case where the proclamation of sale was not published at 
all. It was published but not in the village where the lands were situate. But the 
process serv r had intimated at the village that the sale would be held at a place 
and by an officer different from those fixed by he proclamation. It was held that 
the sale was illegal and a nullity and not merely ‘irregular ° within the meaning 
of Order 21, rule go of the Code. Oldfield, J., after pointing out that no general 
rule for distinguishing between an irregularity and an illegality had ever been laid 
down, observed that on the facts of the case the result was as if the property had never 
been sold under the Code at all. The decision in Basharatulla v. Umachurn Duti®, 
was expressly approved. There where the property that had been advertised for 
a particular date was sold on that date but at an earlier hour than that stated in 
the proclamation, the Court held that there was no sale within the meaning of the 
Code. Seshagiri Ayyar, J., was of the opinion that the Code itself gave some indi- 
cation as to when a sale can be regarded as irregular and when ill gal. He thought 
that on the language of Order 21, rule 90, where there was no publication or 
conduct of the sale, the sale should be regarded as illegal. On the facts of the case 
before him, his conclusion was that in effect there had been no publication at all. 
We are not now concerned with the correctness of the decision in so far as it held 
that on the facts of the case there had been no publication at all. The value of the 
decision, in my opinion, lies in the enunciation of the general principle that where 
there i; no publication or conduct of the sale, then it is not a case of mere irregularity. 
It is as if a sale had not been held at all within the meaning of the Code. If there 
was no publication of the sale whatever, at any place or in any manner, but some 
officer of the Court chose to hold a sale at some place on some date, it cannot be 
said that there has been a material irregularity or fraud in publishing a sale. Like- 
wise it follows from, this decision that if there is in effect no conducting of the sale 
it would not be a case of material irregularity in conducting it. Suppose the selling 
officer does not conduct an auction but merely takes a private offer and reports to 
the Court that the property has been sold to the person making that offer, can it be 
said that there has been a conduct of the’sale? I think not. Following the principle 
of this decision and the decision of Krishnaswami Nayudu, J., in Venkateswara Ettu 
Naicker v. Ayyammal} and on the concurrent findings of the Courts below that there 
was no publication of the sale whatever, I hold that there has been no sale at all 
under the Code and the alleged sale was a nullity. 


~ _ Mr. T.R. Srinivasan for the respondent relied strongly on the recent decision 
of a Bench of this Court tọ which I was a party in Kavu Patteri v. Mana Natka.* At 
the outset, it must be borne in mind that that was not a case where there was no 
dear tae There was a publication but the sale was held on a date different 

om the notified date without an order of adjournment and without a further sale 
proclamation. One cannot also overlook the actual facts and circumstances of the 
case. The execution sale was fixed by the sale proclamation inadvertently for 24th 
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, January, 1942. That date being a penultimate Saturday was a Court holiday, and 
the sale was held on Monday the 26th, Sunday also being a holiday. It was held 
that the sale was not a nullity and there was only an irregularity in publishing and 
conducting the sale. It is clear that this decision does not directly govern: the pre- 
sent case: Where there has bee? no proclamation at all. Venkatarama Ayyar, J., 
who delivered the judgment of the Bench discussed the case law relating to the failure 
to observe one or other of the rules contained in Order 21 of the e relating 
ú to sales in execution, The learned Judge pointed out that the trend of the decisions 
was clearly to establish that mere breaches of these rules would not render the sale 
void but they would only be material irregularities farnishing a ground for taking 
action under Order 21, rule go. -He observed thus : 
“ The principle to be deduced from these authorities is that breaches of the provisions of the 
Civil Procedure Code relating to execution against immovable properties commencing from their 
attachment down to their sale should all be dealt with under Order 21, rule go, and not otherwise 
and that the order of confirmation under Order 21, rule 92, should give the final quietus to all 
\ objections which could be raised under Order 21, rule go.’ . | 
Mr. Srinivasan particularly relied upon that part of the judgment of the learned 
Judge where dealing with the decision in Jayarama Ayyar v. Vridhagiri Ayyart, he 
expressed the view that there was considerable ground for dissenting from the reason- 
ing on which that decision was based. But the reasoning which he was referring 
to is that coriditions as to time and place of the sale are fundamental and their 
violation would render the sale void. The learned Judge was not dealing with a 
case like the present where there had been no publication whatever of the procla- 
mation of sale. Nowhere does he express his dissent from the observation of Sesha- 
7 giri Ayyar, J., to which I adverted earlier in the judgment, namely, that where there 
is no publication or conduct of the sale the sale should be regatded as illegal- I have 
no reasor to doubt the correctness of the ruling in Kavu Pattert.v. Mana Naika?. But 
it has no direct application to the facts of the present case. 


7i Reliance was placed by Mr. Srinivasan on the decisions in, Harindra Nath v. 
Bhola Nath Bahu? and V, S. Sankaran v. Hasta Bahadur+.. In néither case is there 
any attempt to discuss the quéstion whethtr an irregularity ór defect in á sale pro- 
clamation and complete absence of publication stand on the same footing. They are 
therefore not of much assistance. Nor does the decision in Asha Lata Basu v. Manindta 
Nath Basu*, carry the matter further. l 


Mr. Chalapathi Rao, learned counsel for the petitioner, further contended 
that the sale was void as there was breach of Order 21, rule 72 of the Code. In 
my Opinion, there is no substance in this contention. A contravention of that rule 
does not make the sale void--Vide Radha Krishna v. ‘Bisheshar Sahay, T 


In the view that I have taken that on the finding that there has been no'publi- 
cation whatever of the proclamation of sale it must be held that there has been no 
valid sale under the Code, I allow the second appeal and set aside the decree of the 
lower appellate Court and restore the decree of the trial Court. The plaintiff will 
pay the costs of the defendants in.the Courts below but there will be no order as to 
costs in the second appeal. Leave granted. 


K.S. 


i 


Appeal allowed. 
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IN THE HIGH COURT GF JUDICATURE AT MADRAS. 
PRESENT.—MnR. Justice RAJAGOPALAN AND Mr, Justice RAJAGOPALA AYYANGAR. 


T.P.S. Hariram Sait by guardians Parvathi Ammal : 
and Peevammal „e Applicant* 


A 
The Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act (XI of 1922), section 28 (1) (c}—Penalty under—When could be levied. 


In order to levy a ee under section 28 (1) (c) of the Income-tax Act, what has to be proved 
is that the person who has to be penalised has concealed particulars of his income. The concealment 
must be of the assessee’s income and the assessee should be conscious of it. 


The fact thatthe father of the assessec (a minor) was guilty of concealment or suppression of 
income in the previous accounting year could not be a ground to penalise the assessee after the death 


of the father. 
Case referred to the High Court by the Tncome-tax Appellate Tribunal, under 
l sents 66 (1) of the Indian Income-tax Act, ,g22 (Act XI of 1922), as amended 
y section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in R.A. 
o. A H 1951-52 (Madras) of Income-tax Appellate Tribunal, Bombay, on its 
A 


S. Swaminathan for Applicant. 


C. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 


Rajagopalan, J.— Fhe question referred: to this Court under section 66 (1) 
of the Indian Income-tax Act, 1922, ran: -> 

. “ Whether on the facts and in the circumstances of the case, the penalty under section 28 (1) (e) 
of the Act could be levied on T.P.S. Hariram Sait in respect of the return filed for the assessment year 
1943-44.” 
" __ The facts relevant for the disposal of this question lie in a short compass. T.P. 
Sokkalal Ram Sait and his minor son Hariram Sait constituted a Hindu undivided 
family. Sokkalal carried on a lucrative business in beedi manufacture. All along 
he was assessed to income-tax in the status of a Hindu undivided family, which 
consisted of himself and his minor son. Sokkalal Sait died on 22nd June, 1942. 
After his death, for the accounting period which ended with 16th August, 1942, the 
guardians-of Hariram Sait, who was still a minor submitted the return to the Income- 
tax Officer. The Income-tax Officer found that there had been suppression of 
income. In addition to the income-tax levied on the basis of the income 
estimated by the Income-tdx Officer he levied a penalty of Rs. 10,000 under 
section 28 (1) (c) of the Act on Hariram Sait. The penalty was. ultimately affirmed 
by the Appellate Tribunal. It is the validity of the levy of that penalty that is 
now in question. 

Section 28 (1) (c) of the Indian Income-tax Act runs: : 


“H the Income-tax Officer........ceeeeeeceees in the course of any proceedings under this 


@eeonmumwe een eoeeseemeaanereeaanteeeven se 


(¢) has concealed the particulars of his income........cesee eee eees he (the Income- 
) may direct that such person shall pay by way of penalty.........eeeeees j 
What has to be proved is that the person who has to be penalised has concealed 
particulars of his income. In this case the person charged with and found guilty 
of having effected the concealment of income was Hariram Sait. The concealment, 
to bring it within the scope of section 28 (1) (c), must be a concealment of Hariram 
Sait’s income and it must also have been a concealment of which Hariram Sait 
was conscious, The finding of the Income-tax Officer which was accepted by the 
Assistant Commissioner and eventually by the Tribunal, was that it was Hariram 
Sait’s father Sokkalal who was mainly responsible for the suppression of the Income, 
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It should be remembered that Sokkalal died on 22nd Junè, 1942, and the accounting 
year came to a close on 16th August, 1942. There was no finding either by the 
taxing authorities or by the Appellate ‘Tribunal that Hariram Sait himself was in 
charge of his estate or that his guardians were in any way responsible for any conceal- 
ment or suppression of income. ‘The requirement of section 28 (1) (c) being that 
Hariram to be penalised must have himself concealed his income, and that require- 
ment not having been satisfied, we have to hold that there was no basis at all for the 
ape to come to the conclusion, that Hariram should be penalised to the extent 
of Rs. 10,000. 


In the view we have taken of the requirement of section 28 (1) (c), it is not 
ene) to discuss any of the other questions, no doubt interesting, raised by counsel 
on both sides. 


We answer the question in the negative and in favour of the assessee. The asses- 
see will be entitled to the costs of this reference. Counsel’s fee Rs. 250. ‘ 


R.M. — Reference answered in favour of the assesset. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MRr. JUsTIQ9E Mack AND Mr. Justice KrisuNaswami NAYUDU. 


The Tanjore Permanent Bank, Ltd., represented ° 
by its secretary M. Soosai Marian. .. Appellant* 
D. 
The Indian Overseas Bank, Ltd., represented by l 
its Agent at Nagapattinam and another .. Respondents. 
Provincial Insolvency Act (V of 1920), section 54—Applicabilityp—Transfer of property to a creditor with a 
view to escape threatened criminal prosecution—TIf liable to be set aside as a fr preference——Contract Act 


(IX of 1872), section 23—If applicable. 

In order to bring a transfer by a debtor in favour of his creditor as an act of fraudulent prefer- 
ence under section 54, it must be established that the transfer was in favour of a creditor and it was 
made within three months of the date of the insolvency by a person unable to pay his debts and that 
he had creditors other than the creditor in whose favour the transfer was made and that the transfer 
was with a view to prefer that particular creditor. Whether a particular transfer is a fraudulent 
preference within the meaning of section 54 is a question of fact. If the sole or the only view was 
to prefer the creditor, then undoubtedly the transaction could not be supported. But if there are 
several considerations which must have prevailed upon the insolvent other than merely preferring 
a particular creditor, then the Court has to txamine’such considerations and find out which of those 
considerations eventually led him into the transaction. 

Where the dominant motive that prevailed upon the insolvent was to escape an imminent criminal 
prosecution threatened by one creditor and also to avoid facing immediate execution by attachment as 
the debtor had failed to furnish security in his appeal against a decree in favour of another creditor, the 
execution of a security bond of all the properties to cover those debts cannot be considered to have 
Leen with a view to prefer those two creditors. 

Considerations such as whether the security bond results in stifling criminal prosecution and as 
such against public policy under section 23 of the Contract Act are all extrantous to the only 
point to be decided, riz., whether the transfer has been made with a view of giving that creditor 
a preference over other creditors under section 54. 

[Case law reviewed. | 

Per Mack, 7.—1f a creditor fortuitously discovers that his debtor has committed a criminal non- 
compoundable offence and by threat of prosecution compels him to convey to him all his property 
in satisfaction of his debt, is it right that he should be permitted to pay himself in full leaving the 
other creditors in the, lurch, this favoured creditor failing moreover to do his public duty af initiating 
a prosecution in fact compounding an offence which is not compoundable, and deriving from his 
breach of public duty considerable financial advantage ? 

Section 54 of the Provincial Insolvency Act, in order to harmonise with justice, equity and good 
conscience, appears to be in need of amendment. 

Anomaly in section 54 read with section 6 (a) and (3) arising from,the judicial interpretation 
given to the words “ with a view of giving that creditor preference °, pointed out. 

Appeal against the Order of the District Court of East Tanjore at Nagapattinam, 
dated the 14th November, 1949 and made in I.A. No. 202 of 1949 and I.P. No. 


2 of 1948 on the file of the District Court of East Tanjore at Nagapattinam. 


, Àp Agains t Order No. of 1 and I : j 
(C.M.P. No. 6193 of 1950), 348 of 1950 March, 1955- 
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K., Bhashyam .and T. R. Srinivasan for Appellant. 
K. S. Naidu for 1st Respondent. ' 
The Court delivered the . followihg ; 


Jupcments : Mack, 7.—Left to myself and untrammelled by precedents in case 
law, I would have held that justice and equity required this alienation; which 
undoubtedly had the effect not only of preferring the Overseas Bank to the Tanjore 
Permanent Bank but also of defrauding the latter, to be set aside as a fraudulent 
preference under section 54 of the Provincial Insolvency Act. My learned brother 
whose judgment I had the advantage of perusing has however based his decision 
on principles indoctrinated by a formidable array of case law, into the words “‘with 
a view of” in this section, of dominant intention and pressure and voluntary nature, 
that I feel I would not be justified in expressing a different opinion and referring 
this case for resolution by a third Judge. Left to myself I would have been inclined 
to give the words “with a view of” a more elastic meaning as being the 
‘equivalent to its ordinary dictionary meaning “ with the intention of”, 
- not necessarily a dominant intention to be determined after a psycho 
analytical vivisection of what is in this case the criminal mentality of the insolvent 
at the time he made this alienation. For instance, the dominant intention of a 
robber may be to escape with his booty and if obstructed, he may cause murder ‘or 
grievous hurt intending of course to do so in furtherance of his dominant objective 
which was to escape. But nonetheless the law affords him no escape from the full 
consequences of the acts which he intended. But as my learned brother is not 
prepared to agree with me, and in the absence of any precedent in case law which 
affords support to the view I, am taking, I have decided to accord my reluctant 
concurrence with the judgment he is about to.deliver. Although the facts in this 
case are peculiar and not on all fours with any other cases placed before us, I cannot 
say that it is not in accordance with principles laid down in the wealth of case law 
which he has cited. 


As my learned brother has said, insolvency litigation in its inception adopted 
practically in tote the English Acts without, however, keeping pace with some 
changes in the English Acts in view of difficulties created by English case law which 
I do not propose to traverse. I will confine myself to a resulting anomaly in our 
present Act. Section 6 (b) of the Provincial Insolvency Act reproducing the ori- 
ginal English Act Sets out as one of the acts of insolvency on which a debtor could 
be adjudicated a transfer of his property or of any part thereof “ with intent 
to defeat or delay his creditors’’. This corresponds to section 1 (1) (6) of the Eng- 
lish Bankruptcy Act which after amendment in 1914 now reads as follows :— 


“Tf in England or elsewhere he makes a fraudulent conveyance, gift, delivery, or transfer of his 
property, or of any part thereof.” 


According to Williams on Bankruptcy, 16th Edition, page 6, the words “ with 
intent to defeat and delay his creditors’? were omitted in the Act of 1914 as super- 
fluous and misleading, and intended to relieve the Court and jury from having 
to find an intent which is often contrary to the actual fact. In this insolvency 
petition, one of the acts of insolvency alleged was this alienation Exhibit A-14 
in favour of the Overseas Bank, as one coming within the scope of section 6 (c) 
and void as a fraudulent preference under section 54. This was not gone into in 
the insolvency petition, and adjudication was founded on the departure of the in- 
solvent from his dwelling house and usual place of business, an act of insolvency 
under section 6 (d). An anomaly resulting from our decision is therefore that 
the alienation under Exhibit A-14, though undoubtedly fraudulent viewed from all 
standpoints, could not have been made an act of insolvency on which adjudica- 
tion could have been founded, although by it the insolvent had alienated all his 
property for the benefit of two creditors and that too, fraudulently. 


In the case before us, the insolvent had mortgaged identical paddy bags 
in the same godowns to two banks as security for substantial overdrafts from them: 


ao 


\ 
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He was therefore defrauding both banks. Bank B first discovered a shortage 
of over 1,700 bags and brought pressure on him to: make good the deficiency in 
security. Bank A then-some days later discovered a shortage of over 4,000 
bags and by threatening prosecution is said to have compelled the insolvent ,to 
make this alienation of all his property to them and for the benefit of another credi- 
tor. Bank B who has been, defrauded is left high and dry. They immediately 
prosecuted the insolvent who was convicted of theft of bags of paddy he had deli- 
vered into their possession as security under key and open loans, and the insolvent 
was sentenced to imprisonment. Ifa creditor fortuitously discovers that his debtor 
has committed a criminal non-compoundable offence and by threat of prosecution 
compels him to convey to him all his property in satisfaction of his debt, is it right 
that We should be permitted to pay himself in -full, leaving other creditors in'.the 
lurch, this favoured creditor failing moreover to do his public duty of initiating a 
rosecution, in fact compounding an offence which is not compoundable, and deriv- 
ing from this breach of public duty considerable financial advantage? I can 
ee see little difference between this kind of pressure and a creditor who wrong- 
y confines his debtor and threatens him literally with a big stick held over his 
head with grievous hurt until’ he executes a conveyance which gives him a pré- 
ference over all other creditors, one which appears to be protected under section’ 54, 
on the principle that the debtor did not make the transfer voluntarily with a view 
to prefer but in order to escape the consequences with which he was threatened. 


I am saying all this in order to indicate that-section 54 of the Insovency Act, 
in order to harmonise law with justice, equity and good conscience, appears to be 
in need of amendment. There is further an inherent anomaly in section 54 read 
with section 6 (2) and (3) arising from the judicial interpretation given to the words 
“ with a view of giving that creditor preference ”, in that a transfer’ with this objec- 
tive though it may not be per se fraudulent, shall be deemed null and void.as against 
the receiver. But there appears to be no way under the: Act itself of declaring an 
alienation fraudulent per se, the alienation Exhibit A=14 in this case undoubtedly 
was to the knowledge of the insolvent, void as against the receiver. To avoid 
these obvious anomalies, in addition to amending section 6 (b) on the lines of the 
present section 1 (1) of the English Bankruptcy Act, the following addition to sec- | 


tion 54 (1) by way of a proviso appears to be necessary : 


“Provided that if in'the opinion of the Gdurt the transaction was to the knowledge of the insolvent 
or, in fact, a fraud on creditors, or induced by pressure or intimidation by a creditor of a kind opposed 
to law or public policy, it shall be set aside as void, as against the Receiver.” ` 
The statute, case law and precedent being that they are, I accord my concurrence 
to the judgment my learned brother is about to deliver with these recommendations 
for amendment in legislation. \ 


Krishnaswami Nayudu, 7.—The Tanjore Permanent Bank, Limited, creditors 
in the insolvency of the 2nd respondent, are the appellants, the rst respondent 
being the Indian Overseas Bank, Limited, at Nagapattinam. The appeal arises 
out of a petition filed by the appellants for annulment of security bond executed by 
the insolvent in favour of the 1st respondent on 19th December, 1947, for Rs. 45,000 
under section 54 of the Provincial Insolvency Act. The insolvent was carrying 
on trade in paddy and also owned a rice mill at Puthur situated on the outskirts 
of Nagapattinam. He was adjudicated on 22nd January, 1948, in I.P. No. 2 of 
1948 on the appellants’ petition. The insolvent had dealings both with the appel- 
lants’ branch at Tiruvarur a place about 18 miles from Nagapattinam and with 
the 1st respondent bank from 1945, the dealings consisting in borrowing monies 
on the pledge of goods. It is the appellants’ case that by the end of November, 
1947, the insolvent owed them about Rs. 48,000 on account of produce loans, 
that is loans advanced on the pledge of paddy :and rice bags, and that on 13th 
January, 1948, the Secretary of the appellants-bank and the manager of the Tiru- — 
varur branch went to the business premises of the insolvent and found that the mill 
was not working and that all the goods pledged to them had been removed’ and 
the debtor was not in his place of residence. The insolvent is charged with having 
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executed in favour of the 1st respondent a security bond on 19th December, 1947, 
for Rs. 45,000 creating a security over all or substantially all his saul ae with a 
view to defeat and defraud his other creditors and it is urged that the transfer of 
the properties in favour of the 1st respondent-creditor was with a view to give 
that creditor a preference over all other creditors and the security bond was there- 
fore fraudulent and void as against the appellants. 


It will be necessary to refer to the following facts to appreciate the contentions 
of the appellants as regards the fraudulent nature of the deed of security (Exhibit 
A-14) executed in favour of the 1st respondent-bank. The goods on which loans 
were raised with both the banks were all stocked in godowns belonging to the 
insolvent and it is common ground that the goods, which were the subject-matter 
of the security in favour of both the banks, were stocked in the same godowns. 
On 27th November, 1947, P.W. 3, the Inspector of the appellants-bank, was de- 
puted to inspeet and verify the stock under the produce loans, and in his, report 
Exhibit A-5 dated 29th November, 1947, he states he inspected the godowns on 
27th November, 1947, that there was an outstanding loan of Rs. 54,435 due to 
the appellants, that the stock as per books of the bank should be 6981 bags of paddy 
and 30 bags of rice and that on verification of the stock on 27th November, 1947, 
along with the branch manager P.W. 5, he found a shortage of 1394 bags of paddy 
for which a margin of Rs. 11,152 was to be collected from the insolvent. P.W. 3 
stated that the godowns were all found locked and he opened them with the keys 
produced by P.W. 5, the branch manager and that at the time of the inspection 
as the insolvent was absent, he instructed the accountant of the insolvent to pay 
the money covering the shortage. After receipt of the communication by the bank 
to the insolvent, he paid a sum of Rs. 2,300 on 4th December, 1947; Rs. 1,500 on 5th 
December, 1947; Rs. 1,300 on 8th December, 1947 and Rs. 2,000 on roth’ December, 
1947 and on the whole a sum of Rs. 7,100 was recovered towards the sum of 
Rs. 11,152 payable by the insolvent on account of the shortage detected by P.W. 3. 
From Exhibit A-g dated roth December, 1947, a communication sent by P.W. 5 
to the appellants’ head office at Tanjore, it is seen that P.W. 5, was assuring the 
head office that the insolvent was making real attempts to discharge the loans. 
But after the last payment of Rs. 2,000, the insolvent wrote to the appellants on 
11th December, 1947, under Exhibit A-11 asking for 30 days’ time for discharging 
the entire loans. There is nothing to show that any steps were taken by the appel- 
lants to recover the balance. P.W. 5 said that he was pressing the insolvent as 
usual, but there was not much pressure just then from the head office and that he 
suspected the bona fide of the insolvent only on 11th January, 1948 and thereupon 
wrote to the head office on 12th January, 1948 and then went to the mill and godowns 
of the 2nd respondent and found the godowns empty and the mill not working and 
the 2nd respondent making himself scarce. On a complaint preferred by the 
appellants-bank on the 13th January, the insolvent was prosecuted in the Magis- 
trate’s Court for offences of theft and criminal breach of trust in C.C. No. 465 of 
1948. This action was taken in pursuance of P.W. 5’s letter Exhibit A-18. 


The impugned document Exhibit A-14 came to be executed in the following 
circumstances. ‘The insolvent, who was having produce loans transactions, with 


wo 


the 1st respondent-bank, was indebted to it in a sum of Rs. 55,000 in the beginning , 


of December, 1947. On 11th December, 1947, the ‘1st respondent issued a notice 
to the insolvent calling upon him to close his account within a week, but there 
was no reply to that notice. The agent of the 1st respondent bank, R.W. 1, sus- 
pected from letters written by the Grain Purchasing Officer to three rice mills 
owners on 15th December, 1947, estimating the stock in the insolvent’s godown 
at about 2,000 bags that the stock must have dwindled, as on that date the stock, 
according to their books, should be 5,800 bags of paddy. - He thereupon proceeded 
to the mill premises om 16th December, 1947, for the purpose of inspecting the 
downs and he found that the godowns we e locked with the rst respondent bank’s 
ocks and on opening the godowns found that the stock consisted of paddy bags 
mixed with husk bags, The husk bags be.ng more than the number of the paddy 
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bags. He then inspected the doors and found that the padlock of one of the rooms 
had been tampered with and entry effected into it without opening the lock, and 
in another room it.looked as if entry had been effected into it by removing the 
back door from its hinges. He counted the paddy bags and found a large shortage, 
since, on a rough calculation, there were only 1,100 bags. He took a letter from 
the insolvent on that date (Exhibit B-23) stating that out of the 5,800 bags of paddy 
and g2 bags of rice, which were placed as security in the 1st respondent’s bank, he 
had taken about 4,000 bags of paddy and appropriated the same for his own use. 


The events that look place between the 16th and igth December, 1947, which 
led to the execution of the document are spoken to by R.W. 1 and R.W. 2; R.W. 1 
says that he went to the lawyer’s house at 11 A.M. and consulted him ard his lawyer 
represented that it was late that day and a complaint could be given on the follow- 
ing day. At 1 P.M. on the same day one Jayaveera Pandya Nadar and R.W. 2 
came to his office, and wanted to know what R.W. 1 proposed to do in regard to 
the insolvent. R.W. 1 says he told them that he intended to proceed criminally 
against him and that they pointed out to him the futility of such action in regard 
to the recovery of money due to the bank. They then proposed that some security 
might be taken from the insolvent and the insolvent came and joined in the dis- 
cussions and pleaded that, if criminal action was taken he would be ruined and 
undertook to give security for the repayment and also represented that he had large 
outstandings to collect. Then R.W. 1 consulted his lawyer and, on his advice, 
agreed to take the security, due provision being made for the payment of not only 
the amount due to him but also of the decree debt in O.S. No. 8 of 1946 due by 
the insolvent. R.W. 1 came back to his office and told Jayaveera Pandya Nadar, 
R.W. 2 and the ińsolvent that necessary steps ceuld be taken for execution of the ° 
security bond. On rgth December, 1947, the document was written in the pre- 
mises of the insolvent’s rice mill and was executed by the insolvent. The circum- 
_ stances under which Exhibit A-14 was executed and as spoken to by R.W. 1 are 
corroborated by R.W. 2, a javali merchant and a constituent of the Indian Overseas 
Bank, R.W. 2 says that he accompanied the insolvent and Jayaverra Pandya at 
their request to the 1st respondent-bank in order to pacify R.W.1. The insolvent 
was told by him that the only way out of the difficulty was to give security to the 
bank, i 


Exhibit A-14 is styled as a security bond and it recites that in respect of the 
credit and debit dealings which the insolvent had been having with the 1st respon- 
dent-bank, a sum of Rs. 39,000 was payable by him, that apart from the said sum 
about Rs. 6;000 had.to be paid to Seshachala Naidu, the plaintiff-decree-holder 
in O.S. No. 8 of 1946, that the insolvent, had filed an appeal against the said decree 
and the same was pending and, if the decree was confirmed in appeal; he would 
have to pay Rs. 6,000 and that the sum was therefore reserved with the bank. 
This accounts for the security being for Rs. 45,000. It is further, recited that 
excluding,the sum of Rs. 6,000 for the balance of the amount due from the insolvent 
viz., Rs. 39,000 and also in respect of further transactions, the security over the 
preperties would enure, in any event, to the limit of Rs. 45,000. ‘The actual amount 
due to the rst respondent as per the accounts on that date was Rs. 38,624-1-8 and 
this together with the amount due under the decree covered the entire amount 
for which the security was offered, and there was nothing left as and by way of 
security to cover further dealings. i 


The insolvent’s position at the time with reference to the decree in O.S. No. 
8 of 1946 may now be considered. That decree arose out of a suit instituted by 
his uncle and the decree was passed after contest. The insolvent filed an ap 
A.S. No. 433 of 1947 on the file of the High Court, Madras, which was pending. 
As application was made for stay of execution of the decree (C.M.P. No. 5786 of 
1947) and stay was ordered on 30th October, 1947, on his paying a sum of Rs. 2,500 
within four weeks and offering security for the balance compliance with that 
order, on 28th November, 1947, he filed an affidavit (Exhibit A-13) in the District 
Court of Nagapattinam stating that he paid Rs. 2,500 that day and for the balance 


a” 
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he was filing a letter of security, and that he had a house worth Rs. 10,000 and 
rice mill and rationshop worth Rs. 60,000. By that affidavit, he gave an undertaking 
that he would not alienate the properties without the permission of that Court. 
The security, however, was not accepted and the matter was adjourned to 6th 
January, 1948, for better security. Exhibit B-39 is an affidavit filed by the decree- 
holder in O.S. No. 8 of 1946 on 19th December, 1947, the date of Exhibit A-14, in 
which he states that the security furnished by the insolvent, who was the judgment- 
debtor, was not accepted and the Court gave him time till 6th January, 1948, for 
offering better security, that in the meantime he was reliably informed that the 
insolvent was offering his property as security to.a local bank, apparently the 1st 
respondent, and that the insolvent was making himself scarce. He therefore 
asked for immediate execution by attachment of the property. These give an 
indication that, while the 1st respondent-bank was prepard to prosecute the in- 
solvent criminally, the decree-holder in O.S. No. 8 of 1946 was threatening 
immediate execution. It was in these circumstances that one finds that Exhibit 
A-14 the impugned document came into existence. 


The grounds alleged in the petition in respect of the fraudulent transfer are 
that there was no compelling necessity to offer any security as the amount due to 
the ist respondent was already secured by pledge that the 2nd respondent had 
-transferred all or substantially alj his properties ‘and there was equally no concei- 
vable necessity to secure future advances or for the payment of Rs. 6,000 to the 
decree-holder in O.S No. 8 of 1946, that the Nagapattinam agent of the ist res- 
pondent was an intimate friend of the insolvent and that, shortly after the execu- 
tion of the bond, the insolvent had wound up the mill and made himself scarce. 
The suggestion of friendship of the agent furnishing a ground for this transfer was 
not pressed befor~ us, the contention having been repelled by the learned District 
Judge. Shorn of the allegation that the document was the result of friendship 
of the agent with the insolvent, the substance of the attack is that there was no 
compelling necessity to support the transaction. It is on the facts so far stated 
depends the decision of the only question in this case as to whether under section 
54 o the Provincial Insolvency Act, the impugned transfer was made with a 
view to prefer the Indian Overseas Bank to the other creditors of the insolvent. 


Section 54 (1) is in the following terms : 


“ Every transfer oe every payment made, every obligation incurred, and every judicial 
proceedings taken or suffered by'’any person unable to pay his debts as they become due from his 
own monty in favour of any creditor, with a view of giving that creditor a preference over the other 
creditors, l, f such person is adjudged insolvent on a petition presented within three months after 
the date thereof, be deemed fraudulent and void as against the receiver, and shall be annulled by > 
the Court.” . 

This section corresponds to section 56 of the Presidency-Towns Insolvency Act, 
and is modelled on the English statute. The corresponding provision in England 
was section 92 of the Bankruptcy Act of 1869. That section contained a saving 
clause ; the section, excepting the saving clause,. was repeated in section 48 of 
the Bankruptcy Act, 1883 and section 54 of the Bankruptcy Act, 1914. The saving 
clause in section 92 of the Bankruptcy Act provided that the section ‘“‘ shall not 
affect the rights of a purchaser payee, or incumbrancer in good faith and for 
valuable consideration.” But the saving clause was omitted in section 48 of the 
Bankruptcy Act of 1883 and was*thereafter not incorporated in the subsequent 
enactments. But sub-section (2), in terms of sub-section (2) of section 54 of the 
Provincial Insolvency Act, came to he added in section 48 of the Bankruptcy Act, 
1883, and section 44 of the Bankruptcy Act, 1914, with the result that the terms 
of the Indian Enactments are the same as found in section 44 of the Bankruptcy 
Act of 1914. The removal of the saving clause and the substitution of the sub- 
section has a material bearing on the question of the good faith or otherwise of a 
preferred creditor. While under the Bankruptcy Act of 1869, even if a transaction 
was found to be void as a fraudulent preference, if it was shown that the preferred 
creditor acted in good faith, that is, without the knowledge of the insolvent condi- 
tion of the debtor and of his intention to prefer him, such a creditor could be saved 


` 
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by reason of his having acted in good faith, the good faith of a preferred creditor 
is no longer material under the law as it prevails now in England, as laid down in 
the subsequent Bankruptcy Act. The position in India is the same as in Eng- 
land that the good faith or otherwise of a creditor, who is preferred, is immaterial. 
In order to bring a trdnsfer by a debtor in favour of his creditor as an act of fraudu- 
lent preference under section 54, it must be established that the transfer was in 
favour of a creditor and it was made within, three months of the date of the insol- 
vency by a person unable to pay his debts and that he had creditors other than 
the creditor in whose favour the transfer was made and that the transfer was with a 
view to prefer that particular creditor. The real question that has to be decided 
is as to whether the insolvent ex cuted the security bond with a view of giving 
the Indian Overseas Bank a preference over the other creditors, the other essential 
conditions being present in the case. 


The law of bankruptcy is foreign to India and there is nothing corresponding 
to the law of insolvency found in Hindu jurisprudence. Neither the Smritis nor 
the texts provide anything approximating to the law of insolvency, though the 
payment of debts by a debtor to a creditor is regulated and the means and method 
of payment and the proceedings for recovery are also provided. The insolvency 
law is therefore one borrowed from England and, the language of:the Indian enact- 
ment being in terms of the corresponding English statute, English decisions on the 
interpretation of the terms of the enactment could be safely applied to cases arising, 
in India under section 54 of the Provincial Insolvency Act and section 56 of the 
Presidency Towns Insolvency Act. Whether a particular transfer is a fraudulent 
preference within the meaning of the provision has been held to be a question of 
fact. To arrive at the finding, it is necessary to make a proper approach to the 
facts governing the cases having in view the principles that have to be applied in 
appreciating the evidence and arriving at the correct conclusion. f 


In Ex parte Taylor, In re Goldsmid1, it was held that in order that a payment or 
transfer of property, made by a bankrupt within three months before the presen- 
tation of the petition on which he was adjudicated a bankrupt, should amount to 
a fraudulent preference within section 48 of the Bankruptcy Act, 1883, it is essential 
that it should have been made by him “ with a view of giving a preference ” to 
the creditor to whom it was made ; it is not sufficient that the creditor was in fact 
preferred, and the Court must, therefore, in each case consider as a question of fact 
what was the real or dominant motive of the bankrupt in making the payment or 
transfer, and, if the Court comes to the conclusion that the bankrupt’s real motive 
was (¢.g.) to save himself from exposure or from a criminal prosecution, the payment 
or transfer is not a fraudulent preference. In that case, there was a payment to 
the preferred creditor, which the bankrupt made on his being threatened by the 
creditor that he would summon him before the Lord Mayor on a charge of embezzle- 
ment and the facts of the case pointed out that the bankrupt had so conducted 
himself as to make himself liable for criminal prosecution. Lord Esher, M.R., 
expounded the manner in which section 48 of the Bankruptcy Act had to be con- 
strued in the following terms: (page 299). i 


“The Court must find not only that a payment was made to a particular creditor, but that it 
was made “ with a view ” of giving him a preference over the other creditors. It has been said that 
the Court must be satisfied that, the preferring of the creditor was the predominant view of the debtor— 
that if he acted from mixed motives, the Court must find out which was the predominant view in his 
mind. That no doubt is so, though I should have been content to say that the payment must have . 
been made with a view of preferring the creditor. What is meant by “ with a view ”? It is the same 
thing as with an “intent”. The moment you come to this, that you have to perform the meta~ 
physical operation of finding out what a man’s eer tar, surely then you ought not to throw away 
all the tests which have been adopted by great and ful Judges for the purpose of doing this. You 
cannot throw out of account the fact that a man was threatened with something which he would 
not at all like, in order to see whether he did not act with the dominant view of gctting rid of that 
pressure. You must also, as James, L.J., said, take into account the man’s own mind, and see whether, 
if he has done a very wicked and abominable thing, he may not afterwards have been doing that 
which, if he had a scrap of conscience left, he ought to have done-repaid his former evil deed. you 
come to the conclusion that that was the dominant motive in his mind, you must hold that he made the 





1, (1887) 18 Q.B.D, 295. 
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payment, not with a view of preferring the person to whom he made it, but in order to satisfy his own 
€onscience. It is impossible to lay down any exhaustive rule ; the Court must judge from the parti- 
cular facts of cach case whether the debtor did make the payment with the view or intent of preferring 
the creditor.” P 


Applying the principle to the facts of that case, the learned Law Lord observed 
that the preference was the result of threat of criminal prosecution and the bankrupt 


‘acted solely with the view of saving himself from exposure, infamy and danger 


and that in the circumstances there could not be any fraudulent preference. 

Lindley, L.J., in the course of his judgment, repelling the contention that it 
would be sufficient if the creditor was actually preferred and that was the meaning 
of “ with a view ” observed at page 301 : 

“That would be to strike out from section 48 the words, “‘ with a view of giving such creditor 
a preference over the other creditors.” It is impossible to infer the debtor’s view from the mere 
fact that the creditor was preferred. But, looking at the facts of this case, I think that Cave, J., drew 
the right inference, that the bankrupt’s sole motive was to prevent an exposure of his conduct. 
Lopes, L.J., observed at page 302: 

“The mere making of a preferential payment is not a fraudulent preference. The substantial 
motive of the debtor in making it must be looked at. If the substantial motive is to prefer the creditor, 
the payment is.a fraudulent preference. If the substantial motive is reparation for past wrong, 
or to avoid evil consequcnces to the debtor himself, the payment is not a fraudulent preference.” 
That an actual threat or actual pressure of creditors is not necessary but if the 
transfer proceeds under an apprehension of legal process as if the defendant had 
actually. threatened her (bankrupt) so that the execution of the transfer was not a 
voluntary tr. nsfer, but the effect of fear however groundless tha might be, that 
would not make the transaction void was the view taken in Thomson v. Freeman}. 
That view was considered to be good law even after the lapse of 110 years by Lord 
Halsbury in Sharp v. Fackson*, where a trustee, who had committed breaches of 
trust and was insolvent, on the eve of his bankruptcy conveyed an estate to make 
good the breaches of trust, without any pressure or request by his cestuis qug trust, it 
was held that there was no fraudulent preference within section 48 of the Bankruptcy 
Act, 1883, the debtor’s object being to shield himself from the consequences of his 
breaches of trust. With reference to a contention that since there was no pressure 
the debtor was free to do the one thing or the other a:d when he executed the 
transfer in favour of one of the creditors, whatever the debtor’s motive might have | 
been his view or intention was to benefit certain creditors and he must be taken 
to have intended the natural consequences of his act, Lord Halsbury quotes with 
approval the view of the construction of the statute by Lord Esher and observed 
that the answer : 


“ ....would depend upon what was in his mind. Whether it is called ‘intention’ or ‘ view’ or 
* object * does not appear to me to matter much. The question is whether in fact he had the intention 
to prefer certain creditors. It has been gins that thë debtor must be taken to have intended the 
natural consequences of his act. I do not think that is true for this purpose. I think one must find 
out what he really did intend........ : . It seems to me clear, therefore, that he made this conveyance 
not with the ‘ intention’ or f view’ or ‘ object’ or whatever it may be called of preferring these per- 
sons, but for the sole purpose of shielding hice If, Under these circumstances, what he did is not a 
fraudulent preference within the Bankruptcy Act.” l 

In Ramsay, In re, Deacon, Ex parte?, Phillimore, J., observed at pages 84-85 
that the proper view of the law is that - 

“ the Court must be satisfied that the dominant or substantial motive was to prefer the creditors 
and was not to-obtain some advantage to the debtor, or rather, to get rid ot the negative expression » 
that there was no substantial advantage to the debtor likely to accrue by reason of the act of preference, 
no escape from criminal prosecution, no scape from being declared, whether criminally or not, a 
trustee who had failed in his trust, no advantage which would enable him to keep afloat and carry 
on his business.” 

On the facts of that casé it was f@und that the mäster motive was in the direc- 
tion of fraudulent preference. 

In Tomkins v. Saffery4 relied upon by the appellants, the debtor was a member 
of the stock exchange and he became unable to meet his stock exchange engagements 
and gave notice thereof to the Secretary. Under the rules of the stock exchange, 
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in such circumstances, the defaulter ceases to be a member of the body. Under 
the rules, two of the members of the body act as official assignees of the defaulter, 
a meeting of the creditor is called, the defaulter (as he is required to do) make, 
his statement, and the assembled creditors having decided what is to be dones 
these official assignees carry the decision into execution. The Committee of the 
stock exchange had the power to re-admit the defaulter. The debtor made his 
statement declaring that at that time he had no debts outside the stock exchange. 
His stock exchange creditors then consented to accept a composition, and, to provide 
for a part of it he gave them a cheque for £5,000 then standing to his credit in the 
Bank of England. ‘The official assignees obtained the money and apportioned it 
among his stock exchange creditors. He afterwards confessed to owing debts to a 
large amount to outside creditors, and was declared a bankrupt. In a motion 
by the trustee in bankruptcy to recover the sum of Rs. 5,000 from the assignees of the 
Stock exchange, it was held that he was entitled to claim it, for what was done 
by the debtor amounted to a cessio bonorum and constituted an act of bankruptcy. 
Lord Cairns (Lord Chancellor) held that there was on the part of the bankrupt 
a cession of all he possessed for the purpose of business, and as for the question 
whether it was a fraudulent preference under section 92 of the Bankruptcy Act of 
1869, which contained a saving clause protecting bona fide transferees, after referring 
to the facts of the case, posed the following question “‘ was the payment made under 
pressure ?’’ and in answer observed at page 225. 

“It was said, if it was made under pressure, it is the pressure you are to look to, it is the pressure 
‘you are to take as the causa causans of the payment, and not any intention of giving a preference to 
‘particular creditors. I will accept for this purpose that statement of the law, and accepting it, I 
am bound to say, and to say without the slightest hesitation, that in my opinion there was no pressure 
whatever here leading to the making of this payment. The creditors upon the stock exchange 
were not the originators of that which was done. The person who set the machinery in motion which 
was brought into active operation over this £ 5,000 on the 28th of api was Mr. Cooke (the debtor) 
himself. It was he who....endeavouring to comply with the rules of the body to which he belonged, 
announced to that body that he was unable to fufil his engagements, and being a defaulter, and 
making it known to his stock exchange creditors that he was a defaulter, thereupon received a sum- 
mons to attend a meeting of those creditors ; he was the person who set the machinery in motion 
....Pressure, therefore, there was none. The act was done, the payment was made, as a part 
and parcel of that machinery, which was set in motion by the bankrupt himself.” 

Then the Lord Chancellor proceeds to examine the application of the saving 
clause to section 92, which, however, does not arise for consideration here. 


In Ex Parte Hall, In Re Coopert, a trader told one of his creditors on the 
17th February, 1873, that he was about to stop payment. The creditor then pressed 
for security for his debt and threatened to commence proceedings against the debtor 
at once. On the 19th February the debtor delivered two bills of exchange accepted 
by some other person, to a third person, telling him to hand them to the creditor. 
On the 24th of February the debtor filed a liquidation petition and on the roth 
of March he was adjudicated a bankrupt. It was held that the delivery of the 
bills of exchange amounted to a fraudulent preference of the creditor, and that it 
‘was void as against the trustee in the bankruptcy under section 92 of the Bankruptcy 
Act of 1869. Jessel, M.R., observed at page 585 ; 


“ It is plain that it was the voluntary act of the bankrupt. It appears to me that it would be 
absurd to call it pressure. A man says to his creditor, “I am about to become bankrupt, or I shall 
stop payment in a week.’ The creditor says, ‘Pay me my debt, or I will sue for it.’ Can that 
be called bona fide pressure by the creditor? When you consider the matter, it seems to me that it 


. would be absurd so to call it. And that is exactly what occurred m the present case. Of course 


it would be an entirely different matter if the creditor did not know of the state of his debtor’s affairs. 
It is suggested that there was pressure by the creditor on the 14th of February, but it is plain that 
that pressure had produced no effect.” ` 

The view of the construction of the corresponding provision in the Bankruptcy 
Act has been adopted and followed by Judges in India in a number of decisions 
arising under cases of fraudulent preference. The cases where the principles laid 
down in the English decisions have been cited and followed are ; Official Receiver v. 
Nallaperumal® ; Kasi Iyer v. Official Receiver, Tanjore®; Ramaswami v. Chinnathambit ; 
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Gangappa v. O. R., Bellary? ; Krishna v. Devarayan? ; Nripendra Nath Sahu v. Ashutosk 
Ghose? ; Ranga. Reddy v. Official Receiver, Anantapurt ; Official Assignee of Madras v. 
T. B. Mehta and Sons® and Arunachalam Chettiar v. Official Receiver of Tanjore’. 


In Arunachalam Chettiar v. Official Receiver of Tanjore®, relied on by the appellants, 
the facts were that the debtors were heavily involved in October 1921 and were 
threatened with suits and applications for attachment and arrest before judgment 
and there seemed to be very little hope of averting bankruptcy. In those circum- 
stances they executed a mortgage in favour of a creditor, the appellant in that case, 
the debt due to him being Rs. 10,900 and odd and the mortgage was executed to 
secure Rs. 10,000 out of that sum. The creditor in whose favour the mortgage was 
executed was found to be aware of the condition of the debtor’s affairs. There 
was no other immovable property excepting the one that was given as security ; 
but the debtors executed over the identical property two mortgages one in favour 
of the appellant and the other in favour of third parties. They closed their 
business subsequently. On these facts, - Venkatasubba Rao, J., found that the 
motive that operated in the mind of the debtors could not be the safeguarding of 
their interests and the averting of unpleasant consequences and the so-called 
pressure was not real and that the mortgage amounted to a fraudulent preference. 


In Ranga Reddy v. Official Receiver, Anantapur*, a sale deed executed by the 
insolvent in favour of his nephew and son-in-law was sought to be set aside under 
section 54 of the Provincial Insolvency Act.. The insolvent was the guardian 
appointed under the Guardians and Wards Act of the transferee. On his attaining 
majority the transferee, the erstwhile minor, complained to the Court that the 
insolvent had misappropriated the ward’s funds and asked for an account for the 
amount in respect of the alleged breach of trust. The impugned sale deed was then 
executed by the insolvent. Wenkatasubba Rao, J., observed, on the facts of the 
case, that 5 

“the test in such cases is, what is the dominant or operative motives of the debtor in making the 
transfer, Is it a reasonable inference from the facts above mentioned, that the dominant view which 
influenced the second respondent (insolvent) was to prefer a particular creditor, or, is it more reasona- 
ble to hold that he acted with a view to protect himself from exposure or from any sort of proceedings ?” 


The learned Judge further observed at page 870-871 : 


“ The question is not whether several motives have not operated on the mind of the creditor but 
what among them was the dominant or effectual motive. If the debtor is influenced solely b 
one motive, the case presents no difficulty whatsoever ; but when the Court has to ascertain whic 
of the several motives is the operative or substantial motive, its task becomes difficult. In the present 
case, there is on the one hand the desire on the part of the debtor to protect himself; there may be 
on the other, in view of the admission referred to above, some desire to benefit his own near relative. 
In a case like the present, it is natural, if not inevitable, that the debtor has present to his mind, 
as one view among several, the giving of a preference to the particular creditor benefited ; that 
could hardly be decisive of the matter.” 


And following the words of Bowen, L.J., in Hill Ex Parte Bird, In re’, viz., 


“Tt is a very difficult matter to prove that the dominant motive was the sole motive, and I think 
that the true test under section gz is this: (1) had the debtor a view of giving a preference to the 
creditor? and (2) was that the operative effectual view ? ” t 


held that the transfer could not be deemed to be a fraudulent preference. 


The true rule of construction of section 54 being almost identical with the . 
language of the corresponding provision in the English enactment, we have fortu- 
nately the guidance of very eminent Judges in England, where similar language 
of the English statute was carefully and exhaustively analysed and has been correctly 
construed by those learned Judges. There is no difficulty therefore in knowing 
what the correct and proper meaning is of the language of the provision. But the 
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real difficulty that arises in any case is'as to the correct approach that requires to 
be made keeping in mind the proper view of the construction of the sectjon. 


On the facts of this case, I must express that I have the least difficulty in coming 
to the conclusion that the view taken by the learned District Judge that the impugned 
transfer does not amount to a fraudulent preference is correct. Here is the case of a 
debtor, who became heavily involved on the date of the transfer and successfully 
managed to obtain credit from two banks on the same goods for a considerable 
‘period of time without the fraud being detected. He had also been di. posing 
of the pledged goods without the knowledge of the respective banks, and this depleting 
of the stock which secured many loans from the banks was first detected by the 
Tanjore Bank’ on 27th November, 1947, when the Inspector of the Tanjore Bank 
inspected and found the shortage and the insolvent was asked to make good the 
amount which he tried to do by payment of several sums amounting to Rs. 7,100 
out of a total of Rs. 11,152 being the value of the shortage. The last of such pay- 
, ° ment was made on roth December, 1947. After that no definite step was taken 
nor any proceeding contemplated by the appellant-bank. By Exhibit A-11, dated 
11th December, 1947, the insolvent informed the appellant-bank that he had till 
. then paid Rs. 7,100 and that he would pay the balance of the Amount within two 
or three days and asked for 30 days time for discharging the entire loans. There i 
is a letter written by P.W. 5, Panchanathan; the manager of the appellant-bank, 
a to the insolvent (Exhibit B-o, dated 16th December, 1947) which discloses that the 
insolvent had been asking P.W. 5 to sell certain jewels, for making a further pay- 
ment towards the dues to the appellant. The learned District Judge has commen- 
ted on the conduct of P.W. 5 and the friendly letter he wrote, Exhibit B-g, which 
indicates that P.W. 5 had been hand in glove with the insolvent and he must have 
bcen very friendly and must have known even the disappearance of the bulk of the 
goods by 16th December, 1947, when the Indian Overseas Bank eventually detected. 
the disappearance of the stock. There is room for believing that P.W. 5 and the 
y « insolvent were good friends. In the schedule of assets and liabilities of the insolvent 
he had shown the Tanjore Bank as creditor only to the extent of Rs. 20,000 and he 
had included P.W. 5 himself as creditor to the extent of Rs. 14,500, the suggestion 
being that P.W. 5 had a share in the loan obtained from his bank and that the 
entire amount obtained as loan from the Bank was not intended for the insolvent 
but the amount was shared by'P.W.°5 and the insolvent. It is unfortunate that in 
this case the insolvent has not been examined ; his evidence could have been very 
valuable for more than one reason not only on the question of collusion of P.W. 55 
but also on the other and more important question as to what considerations pre- 
: vailed upon the insolvent in executing the security bond. But, in view of the other 
evidence in this case, the decision on the latter question, however, does not present 
any difficulty. ~ 


+ 


\ It is not disputed that the rst respondent-bank was not aware of the extent of the 
liabilities of the insolvent, nor of his indebtedness to the Tanjore Bank on the security 
of the very same goods over which the 1st respondent had advanced moneys; On the 
16th December, 1947, as a result of the surprise inspection by R.W.'1 the shortage was 
detected and from the evidence R.W. 1 and R.W. 2 whose evidence has been accepted 
by the lower Court and about whose veracity nothing could be suggested the events 
that led up to the execution of Exhibit A-14 can be clearly understood. There was 
undoubtedly a threat of criminal prosecution, which was imminent and which, but 
for the intervention of Jayaveera Pandya Nadar, would have been put into execution. 
The decision taken by the insolvent to execute the security bond was mad practi- 
cally on the spot on 16th December, 1947, and it is here that one has to judge what 
was it that made the insolvent to come to that decision. One can picture or ima- - 
gine what could have passed in the mind of the insolvent at the time when R.W. 1 
thréatened to criminally prosecute him. The insolvent must have been satisfied 
that he could not escape by making any assurances as to payment as in the case 
of the Tanjore Bank, where, however, there was no threat or suggestion of criminal 
prosecution on 27th November, 1947, or subsequently at any time, the insolvent 
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knowing full well that in the ist respondent bank he had no obliging friend like 
P.W. 5 and that it was certain that R.W. 1 would criminally prosecute him for 
which purpose he had already consulted his local lawyer. Whether it is a case 
of analysing mentally the state of the insolvent’s mind, or call it psycho-analysis, 
or reading his mind at the psychological moment the decision to execute the security 
bond was come to, such analysis could only be based on the evidence in this case, 
and not on what the insolvent could say since he was not examined. This is not 
a case, however, where there is paucity of evidence as to the circumstances that 
attended the execution of the security, when it might be difficult, especially in the 
absence of the insolvent’s evidence, to find out, what could have been the state 
of his mind. There is clear evidence that there was that threat of criminal pro- 
secution, not an empty threat, but a threat which was sure to be put into action 
and the avoidance of the criminal prosecution has been spoken to which must 
necessarily be the causa causans and the motive force in the insolvent agreeing to 
give security. The test is to find, what is it that eventually and effectually operated 
in the mind of the insolvent or what is the compelling force that induced him, or 
what is the immediate cause for the insolvent to enter into a transaction of this 
nature. The term ‘ with a view’ has been explained by the learned Judges in 
England elaboratély and vividly by the use of such phraseology as the English 
language would permit, all of which provide only one test for understanding the 
meaning of “with a view”, that is, if no other consideration prevailed but the only 
object was to prefer the Ist respondent-bank, then it could be said it was done 
voluntarily, nothing else influencing his decision to make the preference. If the 
sole view or the only view was to prefer the creditor, then undoubtedly the transac- 
tion could not be supported. But, if there are several considerations which must 
have prevailed upon the insolvent other than merely preferring a particular creditor, 
then the Court has to examine such considerations and find out which of those 
considerations eventually led him into the transaction. 

In every case of a preference of one creditor to another there might arise a 
feeling among the other creditors that injustice has been done to them by reason 
of the properties not being available for distribution under the insolvency law. 
We are not concerned with the propriety or the morality of the insovent’s conduct 
in obtaining large sums from the appellant-bank and others and by execution 
of th security depriving them of the rateab]Je distribution which they would be 
entitled to get if the properties had been made available for their benefit as well ; 
but we are only concerned with the examination of the facts that led to the execu- 
tion of the security and applying the principle of section 54 to a given case and 
finding whether the facts come within the four corners of the terms of that section. 
‘The facts have to be judged not by the result, since the result in such cases is likely 
to be to the detriment of other creditors and deprive them of the benefit of the 
insolvency law. Equally the bona fides or otherwise of the preferred creditor are 
immaterial. It may*‘be, though not in the present case, that the preferred creditor 
might be having full knowing of the bankrupt circumstances of the insolvent and 
with that knowledge he might in a given case, where the debtor has so placed him- 
self in a position as to be liable to be proceeded against criminally, by a threat of 
such prosecution, obtain a transf.r of his properties and such a transfer could 
not be assailed under section 54. 

If the mere preference was what was intended to bring it within the language 
„of section 54, as Lord Halsbury pointed out in Sharp v. Jacksont. 


‘© Nothing could have been casier than to have enacted if they had thought proper to do so, 
that any preference to one creditor over another creditor, or any greater advantage....but any 
advantage given by previous payment to one creditor, to which advan all the other creditors 
-were not a party, should of itself be a preference which should be void under the statute. Nothing, 
I say, coula have been easier than to have made such an enactment, if that was intended, but, in 
amy opinion, no such intention is to be gathered from, the statute Ne 


Considerations such as whether the security bond results in stifling criminal 
prosecution and as such against public policy under section 23 of the Indian Con- 
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tract Act are all extraneous to the only point to be decided, viz., whether the trans- 
fer has been made with a view of giving that creditor a preference over other credi- 
tors under section 54. The security bond in this case might be open to attack under 
other provisions of law, which, however, have not been raised or argued in this 
appeal; the only point on which this security is sought to be avoided is that it 
offends section 54 of the Provincial Insolvency Act. Considerations such as whether 
the transaction could be considered to be a moral act or whether it is inequitable 
or whether it offends the other provisions of law are all foreign to the scope of an 
enquiry as to whether a particular transaction is affected by section 54 of the Act. 
‘These matters could not enter into the consideration of the question of finding out 
whether the transaction impugned under section 54 has been made with a view 
to prefer the creditor or otherwise. a 


It was argued with considerable emphasis that if the motive or the intention, 
or whatever that persuaded the insolvent to execute the ey bond, was the 
avoidance of a criminal prosecution, the facts and circumstances of this case would 
show that he not only defrauded the ist respondent-bank but he had equally made 
himself liable for similar offences and liable to be proceeded against by the appel- 
lant bank and when he agreed to execute the security bond he must have been 
aware that he had defrauded the appellant-bank and they were likely to proceed 
against him criminally and that, even though he might escape such a prosecution 
from the rst respondent-bank by agreeing to execute the security bond, he could 
not by agreeing to execute the security bond avoid criminal prosecution altogether. 
It is therefore urged that the threat of criminal prosecution could not have had’any 
effect in the insolvent’s mind and that could not therefore be considered to be a 
factor, which urged him to execute the document. The fallacy of this argument 
lies in assuming that this aspect, namely, that he might not escape a prosecution 
from the appellant-bank was present and could reasonably be expected to have been 
present in‘his mind at the time. On the other hand, in spite of the de ection of 
fraud by the appellant-bank, not only did they not threaten any criminal prosecution, 
but they did not even take steps in any civil Court for the enforcement of their right 
and were content to receive the payment in instalments. It is not unreasonable 
to expect the insolvent to have been under the belief, especially in view of the very 
friendly relations he had with the manager of the appellant-bank, P.W. 5, that 
there was not likely to be any trouble from the quarter and the prosecution, if any, 
in so far as the 18st respondent was concerned, was not only real but imminent. 
Here again, even assuming he had in his mind that he had another criminal 
prosecution to face—and which he eventually faced at the instance of the appel- 
lant-bank—so long as it has been found on the evidence that it was the threat of 
criminal prosecution from the 1st respondent-bank that immediately indu ed him 
to offer to execute the security bond, that is sufficient to hold that the document 
was the result of that threat. It is here that the dominant motive that prevailed 
upon the insolvent was to escape the criminal prosecution, not forever and from 
every quarter, but from the 1st respondent-bank. 


Apart from the imminent prosecution from the 1st respondent-bank the in- 
solvent had to face the execution proceedings in O.S. No. 8 of 1946. Exhibit 
B-39 is an affidavit filed by the decree-holder in O.S. No. 8 of 1946 and immediate 
execution by attaching emergently the properties of the insolvent was asked for 
on the ground that the insolvent did not furnish security in pursuance of the order 
of the High Court which granted stay pending disposal of the appeal filed against 
the decree in the said suit. This affidavit asking for immediate execution is dated, 
roth December, 1947. ‘The inclusion therefore of the sum of Rs. 6,000 to be re- 
served in the hands of the ist respondent-bank for payment to the decree-holder 
in case eventually the insolvent did not succeed in the appeal against the decree 
was necessitated by the execution proceedings asking for immediate execution. 
Further, it has to be noted that the insolvent gave an undertaking by his affidavit, 
Exhibit A-13,filed in the District Court of Nagapattinam that he would not alienate 
the properties till the disposal of the said appeal. Apart from the pressure by the 


cj 
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decree-holder in O.S. No. 8 of 1946 applying for immediate execution, provision 
had to be made, if the insolvent was to carry out his agreement with the 1st respon- 
dent-bank to execute the security over the immovable properties, for the payment 
of the decree amount in view of the undertaking not to alienate the properties. The 
inclusion therefore of Rs. 6,000 in the security bond was to avoid attachment of 
the properties and also-to escape proceedings for contempt in view of the under- 
taking given to the Court. The circumstance that the decree-holder in O.S. 
No. 8 of 1946 was the insolvent’s uncle could in no view be considered to be a ground 
for the invsolvent to make arrangement for payment of his debt and thus to prefer 
him to the other creditor. It will therefore be seen that the arrangement for pay- 
. ment of two of the creditors of the insolvent in preference to other creditors could 
not therefore be considered to have been with a view to prefer those creditors. 


In the result, the appeal is dismissed ; in the circumstances of the case, each 
party will bear his respective costs throughout. 


C.M.P. No.°6193 of 1950.—We are unable to find any ground for admitting 
the additional documents in appeal. The documents sought to be admitted are 
three hundies executed by the insolvent in favour of Sait Sajjandas Kalidas, bankers, 
Tiruchirapalli, and the certified Copies of the plaint and decree in O.S. No. 39 of 
1948 of the file of the Sub-Court, Tiruchirappalli. The ground alleged in the 
affidavit in support that the appellant expected these documents to be filed when 
the insolvent was examined does not appeal to me, since, according to the affidavit 
the appellant got the copies only after the case was closed, on the reth November, 
1949. ‘The grounds alleged do not satisfy the requirements of Order 41, rule 27, 
Civil Procedure Code. If the relevancy of these documents is for the purpose of 
showing there were other decrees against the insolvent and there was default in 
payment of the hundies, these documents are really unnecessary as, the insolvent 
has disclosed in his list of assets and liabilities, Exhibit A-15, the outstanding decree 
debt due to Sait Sajjandas Kalidas. Ifthe argument is that the effect of Exhibit 
A-14 is to transfer all the assets of the insolvent amounting to cessio bonorum, the 
fact that apart from these immovable properties, there were several outstandings 
mentioned in the affidavit could not be ignored. Even otherwise, assuming that 
by Exhibit A-14 he had transferred all his properties, it might amount to an act 
of insolvency, but it is not a relevant consideration in examining whether the tran- 
gaction is affected by section 54 of the Provincial Insolvency Act. 

The petition is dismissed. 

K.S. m Appeal and petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR, Justice Krisonaswami NAYUDU. 
Logambal Ammal .. Petttioner.* 

Court-fees—Leave to sis in forma pauperis refused by the Master—Appeal to the Judge in Chambers dis- 

ginal Side Appeal—Court-fee payable—High Court-fees Rules, Item 45 (1)—Applicability. 

An order by the Master refusing to grant leave to sue in forma pauperis to an applicant is one under 
Order 33 of the Code of Civil Procedure and is as such appealable under order 43, rule (1) (nn) of the 
Code. An appeal to the Judge in Chamb€rs from an order of the Master, though in the form of a 
Judge’s summons as required by the Original Side Rules is an appeal under the said provision of the 
Code of Civil Procedure and the character of the proceedings before the Judge is not changed. An 
appeal from an order passed by the Judge in Chambers on appeal from the order of the Master,is an 
appeal under clause 15 of the Letters Patent and Item 45 (1) of the High Court-fees Rules would not 
apply to such an ee and the proper Court-fee payable is that provided under item 45 (2) because 
a Judge of the High Court sitting in Chambers is not subordinate to the High Court, notwithstanding 
that an appeal is provided against the order or judgment of a single judge of the High Court to a 
Bench of the same High Court. l 

On appeal from the order of Hon’ble Mr. Ramaswami, J., dated 11th Novem- 
ber, 1954, and made in exercise of the ordinary original jurisdiction, in Application 
No. 4431 of 1954 in Application No. 756 of 1954 (pauper suit sought to be 
filed, in the Original Side of the Court). 
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~ . O. Radhakrishnan for Petitioner. 

- G. Ramanujam for the Sven Government Pleader (K. Yaranoani) $ for the 

State. 


The Court made the following 


OrDER.——-This arises out of a reference made by the Master as regards the 
correct fee payable on the appeal. \ 


The appellant applied for leave to institute the suit in forma pauperis in Appli- 
cation No. 756 of 1954, which came up before the Master, who rejected the appli- 
cation and refusing him permission to sue as pauper, by his order, dated roth Sep- 
tember, 1954. As against tħe order dismissing his application an appeal was 
preferred to the Judge sitting in Chambers, Application No. 4431 of 1954, which. 
likewise was dismissed on 11th November, 1954. The order of the Master was 
“passed .under Order 33, rule 7, Civil Procedure Code, after taking evidence 
and hearing arguments. As against the order of dismissal of the appeal before the 
learned Judge, this O.S.A. is preferred with a Court-fee of Rs. 2 on the memorandum 
of appeal. The appeal was returned for payment of proper Court-fee. 


' The contention of the appellant is that though the order of the Master was 
appealed against, the proceeding before the learned Judge is virtually not an appeal, 
but only an application, as the proceeding is only a Judge’s summons and the order 
of the learned Judge dismissing the Judge’s summons seeking to set aside the order 
of the Master could only be considered to be an order which would be appealable 
under the Civil Procedure Code and a Court-fee of Rs. 2 only is payable under 
item 45 (1) of the High Court-fees rules. Item 45 is as follows: | 


“Memorandum of appeal from an order other than an order under the Madras Agriculturists 
Relief Act, 1938 : 


(x) Where the order appealed from would be aa: under the Code = Civil Procedure 
1908, ,if it had been p by a subordinate Court Rs. 


(2) In any other case. .. Rs. se 


The obvious fallacy in the contention of the learned counsel is that he assumes 
that the Judge’s summons taken out to set aside the order of the Master is not an 
appeal. An order passed under Order 33, rule 7,° Civil Procedure Code, is 
appealable under Order 43, rule 1 (nn), which provides that “an order under 
rule 5 or rule 7 of Order 33, Civil Procedure Code, rejecting an application for 
permission to sue as pauper on the ground specified in clause (d) or (d-1) of rule 
5 aforesaid ’ is appealable. The order having been passed by the Master under 

© Order 33, rule 7 and being appealable, an appeal was filed before the learned 
Judge which, under the Original Side Rules, has to be in the form of a Judge’s 
summons. ` The mere fact that the Original Side Rules provide the form of the 
appeal to be by way of Judge’s summons would not deprive the character of the 

7 PEER before the Judge, being a proceeding to set aside the order of the 
Master, which right to set aside the order is by way of an appeal provided for under 
Order 43, rule 1 (an), of the Code. The present Original Side Appeal is not 
against an order passed rejecting the application for leave to sue in forma pauperis 
under Order 33, rule 7, but is against'an order passed by the Judge En 
in Chambers on the Original Side of the High Court in appeal, and an app 
against such an order is provided for: under clause 15 of the Letters Patent. The 
order of the learned Judge is therefore not an order passed under Order 33, 
rule 7, but an order passed in appeal. Item 45 of the High Court-fees Rules pro- 
vides for the payment of Court-fee of Rs. 2 only when the order appealed' from would 
be appealable under the Civil Procedure Code if it had been passed by a subordinate 
Court. It is needless to point out that a'Judge of this Court sitting in Chambers 
is not subordinate to the High Court notwithstanding that an appeal is provided 
against the order‘or judgment of a single Judge of the High Court to a Bench of the 
same High Court 


é 
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In any view, Item 45 (1) of the High Court-fees Rules would not apply to the - 
er case and the proper Court-fee is that provided under item 45 (2), namely, 
. 100. 


R.M. a Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr, Justice Maox. 
Minor Krishna Raju and another .. Petittoners* 
Q. á 
Ayyappa Chettiar and another .. Respondents. 

Limitation Act (IX of 1908), section 6—Applicability—sSuit by dian on pronote in name of minors filed 
fo years afer dala of rae edo ba of ein 61 est for more than 3 years disallowed— 
Civil Procedure Code (V of 1908), section 34. 

Where a pronote is obtained by a guardian in the name of the minors the minors are entitled to 
sue on it after a ing majority and to obtain the full benefit of section 6 of the Limutation Act. 
The benefit of section 6 z not limited to the period after the cessation of the disability, but applies 
also to the period during which disability exists. Persons under disability are not forbidden to sue 
or apply (by their next friend) before the cessation of disability ; ther next friend may sue or apply 
at eny time during the continuance of the disability, whether the ordinary period of limitation has 
already expired or not. Accordingly a suit filed by a guardian after five years from the date of the 


pronote in the name of minors cannot be held to be time-barred. [Interest, however, was allowed only 
for three years prior to the suit.] 


Mitra’s ‘“Law of Limitation and eet seventh edition at page 78, referred to. Ramanyj4 
Aryangar es Ayyangar, (1904) 15 M.L.J. 249: IL.R. 28 Mad. 205 and cases following it 


Petition under section 25 of Act IX of 1887 praying that the High Court will 
be pleased to revise the decree of the Court of the Principal Small Causes Judge, 
Salem, dated 17th June, 1952 and passed in S.C. No. 1095 of 1951. 

C. S$. Swaminathan for Petitioner. 

D. Ramaswamt Aiyangar and P. R. Varadarajan for Respondents. 

The Court delivered the following 

Jupoment.—This petition raises a simple point of limitation for determination, 
which obviously has been wrongly decided by the learned Small Cause Judge. 
The Advocate-Guardian, appointed by the District Court for two minors in O.P. 
No. 15 of 1945, obtained a pronote for Rs. 297-4-0 on 25th August, 1946, from two 
debtors of the minors’ estate. The guardian filed the suit, on rst August, 1951, 
without doing anything to save limitation during the usual period of three years. 
The District Munsif dismissed the suit as time-barred, holding that the pronote 
was to the guardian solely though described in it as guardian of the minors and that, 
therefore, the benefit of section 6 of the Limitation Act could not be claimed by the 
minors. He appears to have been misguided by a ruling in Ramanuja Ayyangar v. 
Sadagopa Ayyangar1, the facts of which he thought were more or less on fours with 
the presént case. That was a case of a minor, who sued by his next friend in August, 
1903, to recover an amount on a promissory note, executed in September, 1897, 
in favour of his mother and alleged to have been made and delivered on account of 
his estate. The District Munsif held that as the minor’s money had been lent 
on the pronote, the suit was not barred by limitation. The learned Bench held 
that the mother’s name alone appeared on the pronote as the holder and payee, 
and that therefore, under the Negotiable Instruments Act, she was the person who 
was entitled to sue. This decision was followed in Vishnu Narayan Deo v. Keshav 
Gajanan Potbhare*, in which it was held that section 6 of the Limitation Act had no. 
application to a suit on a promissory note taken by a guardian on behalf of a minor, 
which ought to be instituted within three years of its date. That decision was 
considered by another Bench of the Bombay High Court in Manikshet v. Ajamkha 
Wallad Sardarkha®. That was a case, in which, after attaining majority, a minor, 
on behalf of himself and his younger brother, were permitted to sue on a bond exe- 





* C.R.P. No. 2019 of 1952. 28th February, 1955. 


1. (1904) 15 M.L.J. 249: LLR. 28 Mad. 2. (1924) 26 Bom.L.R. 426. 
205. 3. (1926) LL.R. 50 Bom. 831. 
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cuted to their mother as guardian. It would appear that Vishnu Narayana Deo 
v. Keshav Gajanan1, proceeded on the assumption that the pronote considered there 
was Similar to the pronote in Ramanuja Ayyangar v. Sadagopa Ayyangar*. 


There can be no doubt that the pronote in the present case was in the name of 
the minors who are entitled to sue on it after attaining majority, and to obtain 
the full benefit of section 6 of the Limitation Act. Mitra in his Law of Limitation 
and Prescription, 7th edition, at page 78, cites a wealth of case law in support of the 
following propositions: l 
: “The benefit of section 6 is not limited to the period after the cessation of the disability but applies 

also to the period during which disability exists. Persons under disability are not forbidden to sue 
or apply (by their next friends) before the cessation of disability ; their next friends may sue or apply 
at any time during the continuance of the disability, whether the ordinary period of limitation has 
already expired or not.” 
One of the more recent clecisions in support of the above view is Ramesh Chandra v. 
Firm Kashi Ram Bhajan Lal*, It would be most anomalous to hold that it would 
be open to a minor to sue after attaining majority, in which case he would be fully 
entitled to full time allowed by section 6, and to deny the guardian’s right to sue 
| on his behalf before he attains majority and more than three years from the date 
of a pronote. In this case although the Advocate-Guardian, is strictly entitled in 
law to file a suit at any time before the minors attain majority, one would have 
expected him to file the suit within the ordinary period of three years from the date 
of the pronote. There may be, of course, some reasons which led him to file the 
suit after 5 years from the date of the pronote. The suit cannot be held to be time- 
barred. 

The plaintiffs ask for interest at contract rate on the pronote, namely, 6} per 
cent. from the date of the pronote, that is, for 5 years prior to the institution of the 
suit. I see no grounds for allowing interest for more than three years prior to the 
suit, which is the normal period and within which the Court guardian should I 
think have instituted the swt. There will be a decree in favour of the plaintiffs 
for Rs. 297-4-0 with interest for three years at 6} per cent. ‘upto the date of the’ suit 
and at 6 per cent. thereafter. Mr. Ramaswami Iyengar for respondents says that a 
plea, that they were agriculturists, was taken in their written statement. But it is 
obvious from the lower Court’s order that this plea was abandoned, and the only 
point for determination when the suit came up for hearing in the lower Court was 

is limitation issue. 

The petition is allowed with costs. 

K.S. —— Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.— Mr. Justice KRISHNAswamı NAYUDU. 
k T.M. Sivasubramania Chettiar ` .. Petitioner* 
U. 
| . 
G.M. Ramaswami Iyer and another i .. Respondents. 
` Madras Buildings oe and Rent Control) Act (XXV of 1949), section 10-—Prior application—When a 
bar to a subsequent application. + 
The language of section 10 of the Madras Buildings (Lease and Rent Control) Act, 1949, is clear 
and what is required to be established to attract the operation of the bar under that section is not 
that the revious application was finally disposed of but that the issues that were raised between the 
same parti¢s in the revision petition had been finally decided. The words ‘finally decided’ in the 
f section clearly implies that the prior application should have been: ecided on the merits. 
pe cabal v. Sankarlal Davey, (1949) 2 M.L.J. 594 and Revathi v. Venkataraman, (1949) 2 M.L.J- 
597, Feierrea. 
Even if one of the issues in a prior application has not been finally decided it will be open to a 


petitioner to file a subsequent eviction petition on the ground on which there had been no final adjudica- 
tion on merits. 


— 


— r 





I. (1924) 26 Bom.L.R. 426. 205. i 

2. (1904) 15M.L.J. 249: LL.R. 28 Mad. g. AIR. 1936 All. 152, 

*C.R.P. No. 2089 of 1952. goth January, 1955- 
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In whatever manner a ip aoa ma was disposed of, whether it was dismissed for default 
of appearance or it was wi o a wi or without liberty to file a fresh application or was not 
pressed and dismissed or in any other areas isposed of, short of adjudication on merits the bar under 
section 10 will not operate. 


Parent ee aaa AS, Krishna & Co., Ltd., Guniur, (1952) 1 M.L.J. 156, distinguished 
an ubte 

Petition under section 11 5 of Act V of 1908 and section 12-B of the Madras Buil- 
dings (Lease and Rent-Control) Act praying that the High Court will be pleaséd 
to revise the order of the District Court of Coimbatore, dated 22nd February, 1952, 
and made in C.M.P. No. 530 of 1951, presented to revise the order of the Court of 
the Subordinate Judge (Prl.) Coimbatore, dated 6th August, 1951 and made in 
C.M.A. No. 48 of 1951, preferred against the order of the Court of the Rent Con- 
troller, Pollachi, dated 18th February, 1951 and made in R.C.P. No. 106 of 1950. 


S. Thyagaraja Ayyar for Petitioner. 
T. V. Balakrishnan for Respondent. 
The Court delivered the following 


Joupomenr. —This Revision Petition arises out of an application under the Mad- 
ras Buildings (Lease and Rent Control) Act. The petitioner is the landlord, whose 
petition for eviction was allowed by the House Rent Controller, Pollachi and con- 
firmed in appeal by the Subordinate Judge, Coimbatore, but eventually dismissed 
in revision by the learned District Judge, Coimbatore. The ground on which the 
learned District Judge found that the landlord was not entitled to possession was 
that a previous application for possession on the same grounds, having been dis- 
missed, the present petition under the Rent Control Act, out of which this’ 
revision arises, was not maintainable under section ro of the Madras Buildings 
{Lease and Rent Control) Act. 


The landlord fled R.C.P..No. 136 of 1949 before the House Rent Controller, 
Pollachi, for the evietion of the tenants on two grounds, viz., that they had allowed 
the rent to fall in arrears and that the premises were sublet, the subletting having 
been to one Govindaswami. When that petition came up before the Rent Controller 
on the grd, February, 1950, the landlord, the petitioner did not press the petition 
and it was dismissed. The present petition R,C.P.No.106 of 1950, was instituted in 
September, 1950, eviction being sought on two grounds, viz., that the tenants had 
committed waste on the property and that they had sublet the premises to, Govinda~ 
swami. The learned District Judge while holding that there was subletting to 
Govindaswami which would entitle the petitioner for an order of eviction, dismissed 
the petition on the ground of the bar under section 10 of the Act. The learned 
District Judge, relying on the decision of Subba Rao, J., in Gudivada Jagannadham 
v. A. S. Krishna & Co. Ltd., Guntur*, upheld the contention of the respondents as to 
the bar of the petition under the peers of section 10 of the Act. 

Section 10 says: 


“The Controller shall summarily reject any application under sub-section (2) or under sub- 
section (3) of section 7 which raises between the same parties or between parties under whom they 
or any of them claim, substantially the same issuts as have been finally decided or as purport to 
have been finally decided, in a former proceeding...... 
The meaning of the words “ finally disposed of” has been the subject of consider- 
ation in two Bench decisions of this Court, to one of which I was myself a party, 
viz., Ranganatham v. Sankarlal Davey? and Revathi v. Venkataraman?. In the former 
case, a previous application by a landlord was dismissed for default of appear- 
ance and it was held that the dismissal did not act as a bar against a 
second application for eviction being filed, the view taken being that the words 
“ finally decided ” in the section clearly implied that the prior application should 
have been decided on merits and that without an adjudication on the merits, the 
issues could not be said to have been finally decided. In the latter decision, a 
aE application for eviction was withdrawn and the withdrawal was with 
iberty to file a fresh petition, and it was held that where an application for eviction. 


I. (1952) 1 MLL.J. 156. . 3. (1949) 2 M.L.J. 597. 
2. (1949) 2 MLL.J. 594. f 
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_ ‘was withdrawn and dismissed, it cannot be said that the.petition was finally 

of to bar a fresh application for eviction, the view taken being. that there ba be 
a decision on merits so that it may be a bar for further proceedings for eviction. 
It was observed that when an application for eviction was dismissed for default 
of appearance or for non-prosecution, a subsequent se was not liable 
to be: rejected under section 10 of the Act. 


‘It is not suggested in this case that either of the grounds on which the previous 
petition was filed was gone into and that there was an adjudication on the merits. 
And it is common ground that the petition was. withdrawn as not pressed. It is, 
therefore, obvious that there could not have been a decision on merits of either of 
the issues that arose in that petition. The decision of Subba Rao, J., relied on by 
the learned District Judge, proceeds on a different set of facts. In that case, the 
petitioner applied for eviction on four grounds, and he obtained an order for evic- 
tion on a decision on merits of all the four grounds. But in appeal by the respon- 
dent, he gave up two of the grounds and in respect of the other two grounds, the 
Subordinate Judge found against him. Subsequently, he filed another petition 
on the two grounds which were not pressed in the appellate Court. The objection 
of a bar under section 10 was taken and the view of the learned Judge was that 
when an ape onde with specific grounds was filed and if some of the grounds are ~ 
not pressed, an order of the Court dismissing the application on that basis is a final 
adjudication on the questions raised but not pressed. With great respect to the 
learned Judge, while it could be said that there was a final adjudication of the peti- 

‘tion, it is, however, difficult to say that there was a final adjudication-on the ques- 
tions raised but not pressed. ‘The language of section 10 is clearand what is required 
to be established is not that the previous petition was finally disposed of but that the 
issues that were raised between the same parties in the previous petition had been 
finally decided. In my view, even if one of the issues has not been finally decided 
in the previous petition, it will be open for the petitioner to file a subsequent eviction 
petition on the ground on which there had been no final adjudication on merits. 
“That question, however, does not arise in the present case, as it could not be pretended 
that there has been any decision on any of the issues on merits in R.C.P. No. 136 
of 1949. The fact that the petitioner did not press the previous petition could not 
be held, within the meaning of the language of section 10, as a bar for a subsequent 
eviction petition, as the issues raised in the previous petition had not been finally 
decided, as only a decision on merits would amount to a final decision. In whatever 
manner the previous petition was disposed of, whether it was dismissed for default 
of appearance, or it was withdrawn with liberty or without liberty to file a fresh 
application, or was not pressed and dismissed, or in any other manner disposed of, 
short of adjudication on merits, the requirements of section 10 could not be held 
to have been complied with, as it is only a decision on merits that would justify 
the view that a subsequent application i is barred by virtue of section 10 of the Act. 
‘The learned District Judge has failed to appreciate the scope of the present petition 
and erred in relying on the decision quoted i in Gudivada Jagannadham v. A.S. Krishna 
@ Co., Ltd., Guntur!) the, facts of which are saa different from the facts of the 
present case. 


In the result, the peio is aswel with costs here and in the Court below. 
Time for delivery of possession one month. 


R.M. Petition allowed, 


t 





I. (1952) 1 MLJ. 156. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presenr.— Mr, Justice Krisonaswamt NAYUDU, 
S.S.S. Latchumanan Chettiar .. Appellant* 


D. 

M.L.N. RM. Veerappa Chettiar and others .. Respondents. 

Civil Procedure Code (V af 1908), section 66—Object and scope of—Benami purchases at execution sales- 
— When prohibited—Purchase by one on behalf of another under a pre-existing arrangement—If prohibited. 

Section 66 of the Code of Civil Procedure has been enacted to check benami purchases at execu-- 
tion sales, for the benefit of or at the instance of judgment-debtors. The object is to discourage not. 
only purchases for the benefit of the judgment-debtors, but also to discourage secret purchases, with a 
view to secure the best price for the properties in an open public auction and ensure the decrece- 
holders the full benefit of their decrees. But the scope of the section should not be extended so as to: 
apply to cases where the decree-holders have, by an arrangement among themselves sought to 


¢guard their interests without being defeated by the judgment-debtors. Such arrangements must 
be upheld and section 66 of the Code cannot be invoked to defeat such arrangements: 


The preponderance of authdrity of the various Courts in India tends towards the view that sec- 
tion 66, Civil Procedure Code, could be applied only when the suit is based on the sole ground that the- 
purchase at the auction by the DNAT purchaser is on behalf of the plaintiff, that is, when the 
purchase is an ordinary benami transaction as it is commonly understood in this country, where the 
auction~purchaser is a benamidar of the plaintiff and where no other circumstances exist as to any 
antecedent relationship existing between the parties or any pre-existing interest in the properties. 
arising under Jaw or under any arrangement. Ifit is shown that there is some independent pre- 
existing interest in the properties sold or the plaintiff is otherwise interested in the result of the sale 
and, if in these circumstances, an arrangement is entered into whereby the property is purchased 
in the name of one and subsequently the plaintiff was to be given-a share or an interest in the same, it 
cannot be held that such a transaction is a benami transaction which is hit by section 66, Civil 
Procedure Code, The section should be applied strictly and confined to cases which come within 
the specific language of the provisions and its scope cannot be extended to cases where it would be- 
necessary in the interests of justice to give effect to the real nature of the transaction. 

Appeal against the decree of the Court of the Subordinate Judge, Dindigul,. 
in Appeal Suit No. 147 of 1948, preferred against the Decree of the Court of the 
District Munsiff of Periakulam in Original Suit No. 346 of 1947. 


M. Murugappa Chettiar for Appellant. 
G. R. Fagadisan for Respondents. 


The Court delivered the following 


Jupoment.—The plaintiff is the appellant. His suit was for partition of two. 
items of immovable properties in which ‘this claim was for an ‘1/6th share. He 
obtained a money decree in O.S. No. 160 of 1933 on the file of the District Munsiff’s. 
= Court, Periyakulam, against one Palanisami Chetti. The firm of which the 

and and grd defendants were partners also obtained a money decree in another: 
suit O.S. No. 44 of 1933 on the file of the same Court against the said Palanisami- 
Chetti. The suit properties were attached in execution of both the decrees by the 
respective decree-holders and proceedings for bringing the properties to sale were- 
taken. The properties were put up for sale on gth November, 1933 and 7th Decem-- 
ber, 1933, in execution of the decree in O.S. Nos. 160 of 1933 and 44 of 1933 res- 
pectively. On the date of the first sale, that is, on gth November, 1933, an agret-- 
ment (Exhibit A-5) was entered into between the plaintiff’s agent representing the 
plaintiff and the agent of defendants 2 and 3 on their behalf. ‘The substance of the 
agreement is whomsoever of the two decree-holders may take in auction the pro- 
perties, the plaintiff would be entitled to an 1/6th share and defendants 2 and 3 
to a 5/6th share, (the 1/6th and 5/6th shares being arrived at in proportion to the 
respective amounts of their decrees) and that the expenses of the sale should be met 
in the same proportion. In pursuance of the said agreement, item 2, which is of” 
an extent of 69 cents, was purchased by the plaintiff in his name for a sum of Rs. 71 
and item 1 measuring 2 acres 67$ cents was purchased by defendants 2 and 3 in 
their names for Rs. 1001. Possession of the properties were delivered to the res-- 
pective parties, item 2 on goth March, 1924 and item 1 on goth July, 1934. The- 





r 
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-accounts in respect of the sales appear to have been looked into by the parties and 
-each has been claiming and receiving from the other his share of the expenses in the 
proportion of 1/6th and 5/6th as originally agreed upon. Exhibit A-21, dated 15th 
February, 1934, is an endorsement of payment of Rs. 166-13-4 to defendants 2 and 3 
as and for the 1/6th share out of the sale price of Rs. 1001 for item 1. Exhibit 
A-12, dated 23rd July, 1944, is the copy of the account sent by the plaintiff to defen- 
dants 2 and 3 in respect of the sale price and expenses as régards item 2 and defen- 
dants 2 and 3 pay the 5/6th share payable by them. Exhibit A-7 is a similar 
extract of account of defendants 2 and 3 furnishing the details of the expenses rela- 
ting to the sale of item 1 and evidencing the receipt of 1/6th share payable by the 
plaintiff of those expenses. Exhibit A-8, dated 1 a April, 1935, 1s a further list of 


expenses in respect of which the plaintiff pays his 1 es share. Exhibits A-9, A-10 


and A-11 are similar further extracts of accounts relating to the expenses. ‘There is 
also the evidence of the plaintiff’s witnesses that the produce of both the items of 
land were divided in 1936 in the proportion agreed upon. ‘There is, therefore, 
no doubt that the parties had acted on the agreement excepting that the properties 
were not partitioned as per the shares agreed upon. On 5th March, 1937, the 2nd 
defendant on behalf of his firm assigned the entire item 1 under Exhibit B-1 to one 
Kodumudi Alagappa Chetti claiming that the firm was solely entitled to the 
property and without reference to the agreement entered into with the plaintiff. 
Alagappa Chetti in his turn sold item 1 along with his other properties to the rst 
defendant under Exhibit B-2, dated 6th February, 1939. ‘The purchases made by 
Alagappa Chetti and by the 1st defendant, who was a minor on the date of the sale 
in his favour, have been found to have been made with the knowledge of the agree- 
ment, Exhibit A-5. The truth and the binding nature of the agreement was denied 
by the defendants. But both the Courts have found that the agreement was true 
and was éxecuted by the agent of the plaintiff and the agent sf delen eals 2 and 3 
and that it was acted upon and that till 1936 they adjusted their rights relating to 
their proportionate share of the | income. ‘The suit was, however, dismissed as being 
barred under section 66, Civil Procedure Code and confirmed in appeal by the 
learned Subordinate Judge of Dindigul. 


The only question therefore that requires to be determined in this suit is 
whether the suit for partition is not maintainable in respect of item 1 of the suit 
properties under section 66, Civil Procedure Code. The plaintiff claims title to a 
1/6th share on the strength of the agreement, Exhibit A-5. The case in the plaint 
isthat, since the amounts due under their respective decrees were not paid, both of 
them had to attach the same properties belonging to the judgment-debtor and bring 
them to sale, then they entered into an agreement, Exhibit A-5 that in order to 
recover the said debts both of them should jointly execute the decrees and that in 
case the properties were brought to sale and the same purchased by either of them 
both should be entitled in the proportion of 1/6th and 5/6th respectively and, in pur- 
suance of this arrangement, they brought the properties to sale and the plaintiff was 
only asking for a share consequent on the arrangement between himself and the 
and and grd defendants. 


Section 66, clause (1), Civil Prdcedure Code which is the relevant provision 
is in the following terms : 

“No suit shall be maintained against any person claiming title under a purchaser certified by the 

Court in such manner as may be prescribed on the ground that the purchase was made on behalf of 
the plaintiff or on behalf of some.one through whom the plaintiff claims.” 
The bar under this provision arises if the suit is laid on the ground that the purchase 
was made on behalf of the plaintiff or on behalf of some one through whom the 
plaintiff claims. ‘The case set up by the plaintiff in answer to this objection in the 
lower Court was that this was not a case of a benami transaction but that the 
plaintiff and defendants 2 and 3 became partners in a joint venture to purchase the 
properties and a suit by a partner to get his share was not therefore affected. 


There has been a series of judicial decisions on the subject. The corresponding 
provisions in the earlier Codes are section 260 of the Act of 1859 and section 317 
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of the Act of 1882, .The earliest case is Mussumat Buhuns Kowur v. Lalla Buhooree 
Lall, where a purchaser in a Court sale was resisted by the defendant in possession 
who pleaded that he was the real purchaser-and that the purchase was made benamt 
by the certified purchaser, it was found that the fact of the plaintiff’s title being certi- 
fied as purchaser was not-conclusive by section 260 of that Act and that section 
260 was confined to a suit brought against a certified purchaser and did not embrace 
a suit brought by him against a party in possession. The plea of benami therefore 
was found to be permissible as a defence, though it could not found a cause of action 
for a suit for possession against the Court auction-purchaser. The Privy Council 
observed at page 525.: 

' “The object which the framers of the Code probably had in view was to prevent judgment-debtor* 
. becoming secret purchasers at the Judicial sales of their property, and to empower, the Court selling 
under a decree to give effect to its own sale, without contention on the ground of benami purchase, 
by placing the ostensible purchaser in possession of what it had sold, and of insuring respect to that 
’ possession by enacting that any suit brought against him on the ground of benami shall be dismissed.” 
-It was pointed out by the Privy Council that the Gode has not made benami pur- 
chase unlawful and that therefore the real owner may set up his right against the 
benamidar when his possession is interfered with, as in that case. It was also obsér- 
ved that there was no reason for giving the provisions of the Code a larger operation 
than the language imported. 


In Bodh Singh Doodhooria v. Gunesh Chunder Sen*, it was held that the provisions 
of section 260 of the Code of 1859 applied to ordinary benami purchases at execution ' 
sales but did not affect purchases of property by one member of a joint Hindu family ` 
in his own name with the joint funds. As regards-the object of-the provisions, the 
Privy Council observed at page 329: 

’ “ They were designed to check the practice of making what are known as benaqni purchases at 
execution sales, i.e., transactions in which A secretly, purchases on his own account in the name of B. 
Their Lordships think that they cannot be taken to affect the rights of members of a joint Hindu 
family, who by the operation of Jaw, and not by virtue of any private agreement or understanding, 
are entitled to treat as part of their common property an acquisition, however made, by a member 
of the family’in his sole name, if made by the use of the family funds.” , 

In Monappa v. Surappa*, where a purchaser acted benami in buying the pro- 
perty, the initial deposit for the purchase having been paid by the person claiming 
to be the real owner, the balance having been found by the purchaser, and after 
the sale the real owner was allowed to continue in possession with an understanding 
that the purchaser would transfer thè property on repayment of the balance of 
the purchase money, it was held, following the Hae of the Privy Council in 
Mussumat Buhuns Kowur v. Lalla Buhooree Lallit, that since the purchaser acknowledged 
` that his purchase was benami and gave up possession on the understanding that he 
would transfer the property, sections 317 of the Code was no bar to the institution 
of the suit and that section 317 contains only a statutory direction that a benami 
purchase at an auction sale in execution of a decree shall not be accepted as the sole 
ground of a suit ‘gainst the certified purchaser. | -` 


In Sankunni Nair v. Narayanan Nambudini*, Kumbalinga Pillai v. Ariaputra Padiachi’ ` 
and Patrachariar v.. Ramaswami Chetitar®, where the purchases have been found to 
have been made by agents, suits for recovery of the properties were held not to be 
barred under section 317. i 

In Venkatappa v. falayya’, a suit against the auction-purchaser for specific per- 
formance of an agreement to convey ,half a shdre of the immoveable property, 
which was purchased in Court auction under agreement subsequent to the purchase, 
but in pursuance of an arrangement even before the sale, that the property should 
þe purchased in his name and one-half of it should’ be conveyed to the plaintiff 
after the sale certificate was obtained, a Full Bench of our High Court held that 
such a suit was not barred on the ground that the purchase was made on behalf 
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of the plaintiff within the meaning of section 66, Civil Procedure Code. It was also 
held that it was not a benami transaction at all and the allegation in the plaint 
that the auction-purchaser was a benamidar had not the effect of debarring the 
plaintiff under section 66, Civil Procedure Code, from maintaining the suit for 
specific petformance. 


This decision was cited with approval by the Privy Council in Vadivelu Mudaliar v. 
Peria Manicka Mudaliar!. Here as well, there was an agreement prior to the sale 
that after the purchase the property will be conveyed by the appellant, in whose 
name the properties were allowed to be purchased. After the sales were made in the 
name of the appellant, the appellant bound himself by agreements to carry out the 
original agreement with the respondents. In suits by the respondents against 
the appellant for specific performance, the defence was that the suits were barred 
under section 66, sub-section (1). It was held that the fresh agreements made 
after the sale, though carrying out those made before the sale, were not affected 
by section 66 and the suits were therefore not barred. The Privy Council took the 
view that the subsequent agreements were unaffected by the section. 


In Suryanarayana v. Venkata Subbarao*, the plaintiff’s property was sold in exe~ 
cution of a decree against him and it was bought by the defend4nt in his name but 
the entire amount of the sale price and expenses of the sale was admittedly furnished 
by the plaintiff, part of it on the day of sale and the balance four days after the sale. 
On the latter date the defendant addressed a latter to the plaintiff where he refer- 
red to the fact of the sale and of the plaintiff having got the defendant to bid at the 
sale at the plaintiff’s cost and concluded by stating that the said land shall be recon- 
veyed to the plaintiff whenever required by him without demanding any conside- 
ration therefor. In a suit for specific performance of the agreement contained in 
the letter, the defendant pleaded section 66 (1), Civil Procedure Code, in bar of the 
suit. It was held that the facts fell directly within the scope of the section 66 (1), 
Civil Procedure Code. ‘The decisions in Venkatappa v. Jalayya?, and Vadivelu Muda- 
liar v. Peria Manicka Mudaliar: were distinguished. In that case it will be seen that the 
judgment-debtor himself entered into an agreement with a third party for purchase 
of the properties benami, he having provided the entire consideration and the fact 
that the agreement was subsequent to the sale was held not to make difference 
on the facts of the gase, and if such a transaction were to be allowed, it would be 
frustrating the object of section 66 (1) provisions of which, in the view. of the Privy 
Council -in Ganga Sahat v. Kesrit, 

“ were designed to create some check on the practice of making what are called benami purchases 
at execution sales for the benefit of judgment-debtors.” 


In the present case, however, the suit was not for specific performance of any agrée- 


ment subsequent to the sale and these decisions may not have any direct applica- 


tion, though subsequent to the sale the conduct of the parties would justify the con- 
clusion that they confirmed the arrangement entered into and acted upon it and 
intended to stand by it. : 


In Ganga Saha v. Resri*, one of the three joint decree-holders of a mortgage 
decree alone took out execution under section 231 of the Code stating-that the other 
decree-holders' had died, and praying that execution might be subject to the rights 


_ of their heirs and representatives. He obtained leave to bid at the sale, purchased 


the property in his own name, and furnished with a certificate of sale, got possession 
of the property. It was held in a suit by the heirs of the other decree-holders for 
the shares they were entitled to under the decree, that section 317 of the Code was 
not applicable as a defence to the suit, and that the plaintiffs were entitled to recover 
their shares of the mortgaged property. After referring to section 317 correspon- 
ding to section 66 of the present Code, it was observed in that decision as follows, 


at page 564 :— ; 
1. (1920) 39 M.L.J. 11: LL.R. 43 Mad. 615 (F.B.). : - 
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1951) 2 M.L.J. 76. LLR. g7 All. 545 (P.G). 





4. (1915) 29 M.L.J. g29: L.R. 42 LA. 1772 
2. , , ` : 
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“In their Lordships’ opinion the provisions of that section have no application to the present 
cast. They were designed to create some check on the practice of making what are called bens 
purchases at execution sales for the benefit of judgment-debtors and in no way affect the title of per- 
sons otherwise beneficially interested in the purchase.” 


In Achhatbar Dube v. Tapasi Dube’, in execution of a joint decree on a mortgage 
one of the decree-holders obtained leave to bid at the auction sale and purchased 
the mortgaged property for the exact amount of the decree, namely, the mortgage 
debt, interest and costs. Satisfaction of the decree was entered up and the purchaser 
took possession of the property. It was held that section 317 of the Code of Civil 
Procedure did not preclude the other joint decree-holder from suing for a decla- 
ration that the property so purchased was the joint property of himself and the 
actual purchaser. After referring to the decision in Bodh Singh Doodhooria v. Gunesh 
Chunder Sen*, Richards, J., observed as follows at page 560: 


“Tt seems to me, however, that the principle of the reasoning of their Lordships of the Privy 
Council goes somewhat further than the case of a joint Hindu family. For example, the reasoni 
would apply with equal force to the case of a partnership under the circumstances I have su 
above. think also, if the allegations of the plaintiff were proved, that is to say, that the plaintiff 
„being entitled to half of the debt and interest recovered against Babu Janaki Prasad, the Beleadants 
purchased the pro by means of setting off the amount of the joint decree, and that the property so 
purchased from the date of purchase upto the commencement of the proceeding for partition was 
treated as joint property, that the plaintiff would, notwithstanding the provisions of section 317, 
be entitled to a declaration that the purchased property was under the circumstances joint property 
and must be treated as such in the partition proceedings.” 


In Vishwanath Dhondiraj v. Pandharinath Ganesh®, a house was sold in execution of a 
decree. The 1st defendant was the certified purchaser, but half the money was 
supplied by the plaintiff. The plaintiff brought a suit claiming to recover half 
of the house by partition. The lower Courts dismissed the suit on the ground that 
it was a case of a joint venture to buy property at a Court sale and as the sale certi- . 
ficate was issued in the name of one only the suit was not maintainable under sec- 
tion 66, Civil Procedure Gode. On appeal to the High Court, it was held that the 
case was one of partnership in a single transaction for the purpose of purchasing 
the property and that section 66 had no application to the facts of that case 
Macleod, C.J., after referring to the case in Achhaibar Dube v. Tapasi Dube, observed 
as follows at page 604 : i 


t 

“ T do not think there is Any difference between the case where one of the partners in a partnership, 
which is in existence for other purposes, buys property from the joint funds in his own name, and the 
case where there is a partnership in a single adventure in which two or more persons agree to unite 
their funds for the purpose of purchasing the property. There is no intention then of a secret pur- 
«hase by one person in the name of another. It is a joint transaction. The fact that it is conducted 
by one partner on behalf of himself and as agent of the other partner or partners, takes it out of the - 
range altogether of benami transactions.” ; 


Reliance was placed by the lowergCourt on the decision in Bishan Dayal v. Kesho 
Prasad*, where the plaintiff sued for possession of a half share of a certain property, 
of which the defendant was the certified purchaser at an auctior sale in execution 
.of some other person’s decree. The plaintiff alleged that the bid at the auction 
-was made by the defendant on behalf of both the plaintiff and the defendant and 
the plaintiff was accordingly the owner of half the property. The parties were not 
members of a joint Hindu family, or of a partnership firm. It was held that the 
suit was barred by section 66, Civil Procedure Code, Sulaiman, C.J. and Bajpai, J., 
in dealing with the Privy Council case in Ganga Sahat v. Kesri5, observed at page 
119 a8 follows: 


“Tt isturged before us that their Lordships intended to lay down that the rights of persons who are 
otherwise beneficially interested in the purchase can never be affected by the provisions of the section. 
We think that their Lordships intended to protect the interest of persons beneficially interested in the 
property purchased, other than those who claim to have made a benami purchase in the name of 
the auction purchaser, who are not entitled to maintain the suit contrary to the provisions of section 66, 
Further, the title of persons otherwise beneficially interested would not be affected...... ý 





I, (1907) L.L.R. 29 All. 557. 4 LL.R. (1997) All. 113. 
2. (I 73 12 Beng. L.R. 917. 5. (1915) 29 M.L.J. 329: L.R. 42 LA. 177: 
g. (1926) LL.R. 50 Bom. 600. ULLR. 37 545 (P.C.). * 
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The learned Judges, however, were unable to agree with the view expre sed by the 
Bombay High Court in Vishwanath Dhondiraj v. Pandharinath Ganesh}, 


The decision in Bishun Dayal v. Kesho Prasad*, went up to the Privy Council 
and it was confirmed (vide Brshun Dayal v. Kesho Prasad’), the Judicial Committee 
observing that it was sufficient to say that the only case pleaded by the plaintiff was 
that Ram Dayal derived his right to half of the village from the auction-purchase 
having been made in part on his behalf by Kesho Prasad, and no case independent 
of this purchase and basing title upon subsequent possession was traceable in the 
memorandum of appeal. l 


The decision in Bishun Dayal v. Kesho Prasad*, was followed by the Patna High 
Court in Shiva Shankar Sah v. Manoharan Rayt, where it was held that section 66, 
Civil Procedure Code, operates as a bar to a claim by a person who alleges that 
the actual purchase was either on behalf of himself exclusively or of himself jointly 
with the certified purchaser, whether the purchase is alleged to be in execution of 
an express agreement or otherwise and the fact that the principal claims only to 
have provided a part of the purchase money and to be entitled to only a share in 
the property does not make any difference in principle. 

In Upendralal Pal v. Ajaharuddin Ahmad®, where the plaintiffs and three others 
had all decrees against a common judgment-debtor, and when the properties of the 
judgment-debtor were put up for sale, the decree-holders agreed that the properties 
would be purchased in the name of two of them and subsequently the properties 
would be divided in certain proportions, the parties having contributed towards 
the purchase in the said proportions, and when a suit was instituted for recovery of 
the plaintiffs’ shares, it was held that section 66 was a bar. The learned Judges were 
of opinion that the operation of section 66 cannot be ousted by the existence of any 
private agreement or undertaking and that the only cases in which section 66 could 
not come in are those where, independent of any agreement or undertaking, the 
plaintiffs had a right to the purchase by operation of law. ~ 


In another case of the Calcutta High Court in Durgadas De v. Bagalananda De®, 
where the purchase was made by a member of the Dayabhaga family, not being the 
Karta, out of joint family funds anda suit was instituted by a member for 
recovering the share, the suit was held to be maintainable and the defence raised 
under sections 66, Civil Procedure Code, was rejected. The object with which 
the section was enacted as observed by the Privy Council in Bodh Singh Doodhooria 
v. Gunesh Chunder Sen”, and Ganga Sahat v. Kesri®, was approved. 


The Bombay High Court in Nimalchand v. Madanlal®, did not agree with the 
view taken by the Calcutta High Court in Upendralal Pal v. Ajaharuddin Ahmad, 
that the operation of section 66 cannot be ousted by the existence of any private 
agreement or undertaking. In the Bombay case the facts are these : Two items of 
properties belonging to one Buda Vanjari in survey numbers 21 and 71 were mort- 
gaged to the defendants in 1919. The plaintiffs purchased the equity of redemp- 
tion of S, No. 21 in 1923. The defendants instituted a suit on the mortgage. An 
agreement was then entered into between the plaintiffs and the defendants on 14th 
July, 1940, under which possession of S. No. 21 was to be given to the defendants, 
In execution of his decree the defendants brought to sale and purchased both the 
items. The plaintiffs claimed half a share in S. No. 71 as per the terms of the agree- | 
ment entered on 14th July, 1940. A defence under section 66, Civil Procedure Code, 
was taken, relying on the observations of the Privy Council in Ganga Sahai v. Kesri8, 
that the provisions “were designed to create some check on the practice of making 
what are called benami purchases at execution sales for the benefit of judgment- 
debtors” and it was contended that the plaintiffs having purchased the equity of 
redemption in respect of one of the properties were in position of judgment-debtor 


I. \6. +1834 I.L.R. 61 Cal. 440. 
2. 3. : i 1873) 12 Beng.L.R 317. 

g. LL.R. (1940) K.P.C. 406: ALR. 1940 - (1915) 29 M.L.J. 329 : L.R. 42 LA. 1773 
P.C. 202 (P.C.).-' LL.R. 37 All. 545 (P.C.). - 

4. (1939) I.L.R. 18 Patna 181. 9. ALR. 1952 Bom. go. 

5. (1933) LL.R. 61 Cal. 371. , 
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and therefore it was a pure and simple benami transaction, which was sought to be 
prevented by the enactment of section 66. The learned Judges were of the opinion 
that it was not every private agreement or undertaking that necessarily attracted the 
application of section 66, nor could it be said that every private agreement or under- 
taking affecting the property sold at an auction sale was within the mischief of 
section 66. ; 


In the present case, the plaintiff attached the suit properties in execution of 
his decree and, if the properties had been sold, he would be entitled, at any rate, 
to rateable distribution of the proceeds of the sale along with the defendants, the 
other attaching decree-holders, and, to that extent, it cannot be said that he is not 
interested in the result of sale or would not be affected by allowing the properties 
to be sold without his interest being sufficiently protected. Though it cannot be 
that he had a beneficial interest in the properties sold, just as a member of a 
Hindu joint family where the Court auction-purchase is out of joint family funds, 
in the name of one of the members or in the case of a purchase of property in the 
name of one of the partners out of partnership funds, the plaintiff has certainly an 
interest to the extent of getting his decree satisfied out of the sale proceeds. His 

ition, therefore, though not identical with, is analogous at least to, that of the 
joint decree-holders. This is therefore a case where it-could not, be said that the 
laintiff’s claim is based on an agreement and solely for the reason that the purchase 
by the defendants was benami for him, though in respect of a share in the properties. 
He cannot be considered to be an absolute stranger to the transaction having no 
connection or interest in the properties, which were brought to sale. This will be 
sufficient to take this case away from the mischief of section ‘66, which, as laid down 
by the Privy Council, has been enacted to check benami purchases at execution 
sales for the benefit of or at the instance of judgment-debtors. The object is to 
discourage not only purchases -for the benefit of the judgment-debtors, but also to 
discourage secret purchases, with a view to secure_the best price for the properties 
in an open public auction and ensure the decree-holders the full benefit of their 
decrees. But the scope of the section should not be extended so as to apply to cases 
like the present, where the decree-holders have, by an arrangement among them- 
selves, sought to safeguard their interests without being defeated by the judgment- 
debtors. Such arrangements must be upheld and section 66 cannot be invoked to 
defeat such arrangements. It has been seen that section 66, Civil Procedure 
Code, has been held not a bar to suits instituted for recovery of pa of the 
properties, or for æshare therein where, by operation of law, the plaintiff has 
been held to possess an interest, for instance, in cases of purchase by a manager 
of the joint family in the name ofa member out of joint family funds, as was 
the case in Bodh Singh Doodhoorta v. Gunesh Chunder Sent, and Durgadas De v. Bagala- 
nanda De*, or of purchase by agent for the principal as in Sankunm:- Nayar v. 
Narayanan Nambudri*, Kumbalinga Pillat v. Artaputra Padiachi* and Patrachariar ~v. 
Ramaswami Chettiar®, or purchase by a partner asin Vtswanath Dhondiraj v. Pan- 
dharinath Ganesh® and Bhudarsao v. Samarathmal’?. ‘The decision in Venkaiappa v. 
Falayya® and Vadivelu Mudaliar v. Peria Mantcka Mudaliar®, are instances where 
the purchase was in pursuance of an agreement prior to the sale and ratified 
by a subsequent_arrangement to re-sell, where also section 66 has been held to 
have had no application. 

The preponderance of authority of the various Courts in India tends towards the 
view that section 66, Civil Procedure Code, could be applied only when the suit is 
based on the sole ground that the purchase at the auction by the certificated pur- 
chaser is on behalf of the plaintiff, that is when the purchase is an ordinary benami 





1. (1873) 12 Beng.L.R. 917. 6. (1926) I.L.R. 50 Bom. 600. 
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transaction as it is commonly understood in this country, where the auction-purchaser 
is a benamidar of the plaintiff and where no other circumstances exist as to any 
antecedent re ationship existing between the parties or any pre-existing interest. in 
the properties arising under law or under any arrangement. What has to be dis- 
couraged is a pure and simple benami transaction in Court auction purchase by 
virtue of this provision. If it is shown that there is some independent pre-existing 
Interest in the properties sold or the plaintiff is otherwise interested in the result of 
the sale and, if in these circumstances, an arrangement is entered into whereby the 
property is purchased in the name of one and subsequently the-plaintiff was to be 
given a share or an interest in the same, it cannot be held that such a transaction is a 
benami transaction which is hit by section 66, Civil Procedure Code. It must be 
borne in mind that benami transactions are not as such held to be illegal. On the 
other hand, in cases where the real owner claims title on the ground that the property 
was purchased benami, Courts have endeavoured to give effect to the real title 
notwithstanding that the ex facte title was in another. It is necessary to apply 
section 66, Civil Procedure Code, strictly and confine it to cases which come within 
the specific language of the provision and not extend its scope to cases where it 
would be necessary in the interests of justice to give effect to the real nature ‘of the 
transaction. ’ ) 


In the result the appeal is allowed with costs throughout. 
No leave. _ 


[The order calling for a finding on other issues and orders thereon are omitted 
as unnecessary for the purpose of this Report.] 


Oœ RM. ` l —— Appeal allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` ` 
PRESENT.— Mr. Justice RaAMAswaMI GOUNDER. 
A. S. Kuppuswami Iyer .. Petitioner” 
g 


The Tirùnelveli Municipal Council, represented by 
its Commissioner having its office at V. O. 
Chidambaram Building in Swami Nalliappar l 
High Road, Tirunelveli .. Respondent. 

Madras District Municipalities Act (V of 1920), section 80 (2) and Madras Buildings (Lease and Rent 
Control) Act ile Me section 4—-Assessment of property tax—Rent at which the buildings may reasonably be 
expected to bs lei—lf s be same as ‘ fair rent’ may be fixed by the Rent Controller under the Madras Act 
(XXV of 1949). - 

The Madras Buildings (Lease and Rent Control) Act, 1949, is a special Act intended to achieve 
certain special purposes.’ It has no connection with the provisions of the District Municipalities Act 
relating to the determination of the gross annual rental value of buildings. For the purpose of ascer- 
taining the reasonableness of the rental value under section 82 (2) of the District Municipalities Act, 


the Municipality need not be guided by the fair rent that may be fixed by the Rent Controller under 
the House Rent Control Act. l 


Petition under section 115 of Act V of 1908 praying the High Court n revise 
the decree of the Court of the Subordinate Judge of Tirunelveli dated 7th Novem- 
ber, 1952 and passed in A.S. No. 116 of 1952 preferred against the decree dated 
28th February, 1952, of the Court of the District Munsif of Tirunelveli in O.S. No. 
386 of 1950. a 

T. M. Ramaswami Atyar and A. R. Krishnaswami Atyar for Petitioner. 

T. K. Subramama Pillai and R. Pichai for Respondent. ar ae 

The. Court: delivered the following a 

JupDement :—This, revision is filed against the judgment and® decree of the 
learned Subordinate Judge of ‘Tirunelveli dismissing an appeal preferred to him 
against the order of the learned District Munsif dismissing the suit filed by the present 
petitioner as the plaintiff against the respondent municipality to recover a sum: of 
‘Rs. 44-4-0 said to be ‘he excess.property tax collected from him for the two half 
years of 1949-50 and the first half year of 1950-51. a 


* C.R.P. No. 154 of 1953. 


` 





, 8th July, 19554 
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The house in question was constructed by the petitioner about the year 1939 
and thereafter the assessment was made on the basis of the gross annual value of 
Rs. 360. That continued till 1949 when there was a quinquennial revision of the 
assessment, and when the gross annual value was fixed by the municipality at Rs. 480. 
It was on that basis the tax was enhanced giving rise to the difference of Rs. 44-4-0 
which was claimed in the suit. The main contention that was urged in the Cour 
below as well as in this revision is that the municipality had no reasons to enhance 
the gross annual value which prevailed till 1949 and that that value should have 
been based upon the fair rent which may be fixed for the house under the Madras 
Buildings (Lease and Rent Control) Act. 


Before considering that point, it is well to remember the admission made by the 
plaintiff himself in the statement which he made to the municipality that the esti- 
mate of the annual value of Rs. 480 arrived at by the Commissioner would be proper, 
if the fair rent to be fixed under the Rent Control Act were not to be taken into 
account. It will beseen that under section 82, clause 2 of the District Municipalities Act, 
it is declared that the annual value of lands and buildings shall be deemed to be the 
gross annual rent at which they may reasonably be expected to let from month to 
month or from year to year. As I said, there is no controversy that, if let, the gross 
annual value of the house would certainly be Rs. 480 if not more. But the conten- 
tion is, if the fair rent which the Rent Controller may fix were to be taken into 
account, theh the gross annual value fixed by the municipality would be unreasonable 
and excessive. The question is whether for the purpose of ascertaining the rea- 
sonableness of the rental value under section 82 (2) the municipality should be 

ided by the fair rent that may be fixed by the Rent Controller under the House 

ent Control Act. It must be borne in mind that the latter Act is a special Act 
intended to-achieve certain special purposes. There is no connection between the 
one enactment and the other, though both have been passed by the same legislature. 
The House Rent Control Act is intended to serve certain definite purposes. Supposing 
the State passes another enactment saying that in the municipality no tenant shall 
pay rent to the landlord, it cannot be contended that the municipality will be pre- 
cluded from collecting any property-tax. Ifthe Rent Control Act goes out of con- 
sideration, then there can be no question that the rental value adopted by the muni- 
cipality was reasonable within the meaning of the District Municipalities Act. 

I, therefore, think that there is no point for interference in this Revision, and 
it is accordingly dismissed with costs. 


R.M. o Revision dismissed. 
IN'THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—MRr. JUSTICE SOMASUNDARAM. 
Rajamuthukoil Pillai and another .. Petitioners*® 


U. 
Periyassami Nadar alias Vedamanicka Nadar .. Respondent. 
Evidence Act (I of 1872), section 73 and Article 20 (3) of the Constitution—Direction to accused to give thumb- 
impression in Court for ison with certain other documents on which the complainant relied— Whether opposed 
to Article 20 (3) of the Constitution 
A direction by Court asking an accused to give his thumb impression would amount to asking 
him to furnish evidence against himself which is prohibited under Article 20 of the Constitution, 
Sharma v. Satish Chandra, 1954 S.G.J. 438 and Judgment in Cri. R.C. No, 677 of 1954, referred to. 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying the High Court to revise the order of the Court of the Additional 1st class 
Mawistrate of Tirunelveli, dated 7th April, 1954 and made in G.G. No. 25 of 1954. 





*Criminal Revision Case No. 419 of 1 


954- 2 tember, 1 
(Criminal Revision Petition No. 385 of 1954). 4th September, 1954. 


> 
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V. P. Gopalan Nambiar for the Petitioners. 
K. Venkateswaran for the Respondent. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


The Court made the following i 


Orver.—This is a revision by the accused against an order passed by the 
Additional rst Class Magistrate, Tirunelveli, on a petition filed by the complainant in 
C.G. No. 25 of 1954, on his file, asking the Court to issue a process to the accused 
to produce a certain document and also to direct him to give his thumb-impression 
in Court so that it may be compared with certain other documents on which the 
complainant relied. So far as the issue of the process for the production of the docu- 
ment was concerned, the accused had no objection to it and it had been ordered. 
So far as the prayer for directing the accused to give his thumb-impression was 
concerned, the accused objected to it, but the lower Court relied on section 73 of 
the Evidence Act and directed him .to give his thumb-impression. It is this 
portion of the Lower Court’s order that is being impugned by the accused in this 
petition. 

The learned counsel for the petitioner relied on the decision of the Supreme 
Court in Sharma v. Satish Chandra? and another decision in Cri. R.C. No. 677 of 1954 
on the file of this Court in support of his contention. In the Supreme Court decision, 
in considering Article 20, clause (3), their Lordships have held that to be a witness 
means to furnish evidence, and in this case what is sought by the complainants is 
that the accused, by affixing his thumb-impression, should furnish evidence to the 
Court. This is, as pointed out by the Supreme Court, prohibited under Article 
20 (3). A Bench of our Court following this decision of the Supreme Court has 
held that asking the accused to produce certain documents falls within the scope of 
the decision of the Supreme Court and that such an order cannot be passed. As 
pointed out already, it seems-to me that this direction asking the accused to give his 
thumb-impression would amount to asking him to furnish evidence which is prohi- 
bited under Article 20 (3). The accused therefore cannot be compelled to give 
his thumb-impressiopn as directed by the magistrate. 

The petition is allowed and the direction of the lower Court asking the accused 
to give his thumb-impression in Court is set aside, 


R.M. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE PANCHAPAKESA AYYAR. 


t 


Swaminathan Chettiar i .. Petitioner® 
= v. 
Vellachami Servai and others .. Respondents. 


Court-feas Act (VII of 1870), section 7 (iv) (c)—Applicability—Landlord suing as owner alleging that 
fidanit are laers ho tirati to rano Wa hrè coef ahd Bati or OONA of vans an fave td 
crop—Court-fee papable. 

Where a plaintiff claims to be the owner of the lands, and claims that the defendants are lessees 
under him and that they have executed lease deeds in his favour agrecing to pay fixed rates of rent 
and the only allegation of the plaintiff is that the defendants have conspired together to claim the 
entire ownership in the lands and the crops in themselves and to cheats plaintiff of his lands and 
-rents, the plaintiff ought to pray for a declaration that he is the owner of the suit lands in question and 
that he has leased them out to the defendants, as his tenants, stipulating for the rents mentioned in 
the lease deeds, and then to pray for the appointment of a receiver to harvest the crops as a conse- 
quential relief, since the defendants had conspired together to remove and a riate the entire 
pile oe themselves. In such a case court-fee has to be paid under section 7 (iy (c) of the Gourt- 
ces Act. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif of Sivaganga, dated 23rd June, 1954, 
and made in check slip in O.S. No. 350 of 1953. 





< 
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K. S. Desikan for Petitioner. 

Respondents not represented. , 

The Court delivered the following 

Jupcmenr.—This is a petition by one Swaminathan Chettiar, the plaintiff 
in O.S. No. 350 of 1953 on the file of the District Munsif, Sivaganga, to revise and 


set aside the order of the District Munsif directing thé petitioner to pay Court-fee 
under section 7, clause (iv) (c) of the Court-fees Act.’ i 


The facts are briefly these : The petitioner, Swaminathan Chettiar, claimed to 
be the iruwaram owner of the suit holdings in the possession of 38 defendants in the 
suit, each defendant holding a different extent of land. The defendants, according 
to the plaintiff, had executed lease deeds in his favour agreeing to pay six marakkals 
of paddy for each chei and one bundle of straw for swamibogam, and also a half 
share of the produce. They were all later on said to have conspired together to 
appropriate the entire produce of the lands for themselves, and not to pay one grain 
of paddy or one bundle of straw to the plaintiff, and to have, in pursuance of the 
conspiracy, resolved to harvest the entire crops and remove them without paying 
the rent stipulated for in the lease deeds. As there was the allegation of conspiracy 
between all the defendants, the plaintiff joined them all in one suit, instead of filing 
separate suits against each of them. He prayed for the appointment of a receiver 
for harvesting the crops, so that the rents stipulated for in the lease deeds might 
_ be safeguarded. He did not pray for the recovery of the rents themselves because 
they had not yet fallen due. He paid only a Court-fee of Rs. 15 under Article 17-B 
of Schedule II. The Court-fee Examiner issued a check-slip to the effect that, 
‘on the allegations in the plaint; Court-fee should have been paid under section 7, 
clause (iv) (c) of the Court-fees Act. But, as he considered that there might be 
some statutory difficulties in the way of such valuation, he was of opinion that the 
plaintiff might be allowed to pay a fixed court-fee of Rs. 15 as regards each defendant, 
or in all Rs. 570 as against the Rs. 15 Court-fee in all paid in the plaint. The 
learned District Munsif agreed with the Court-fee Examiner that Court-fee was 
payable under section 7, clause (iv) (c) of the Court-fees Act, but did not agree 
with him that there were any statutory or other difficulties in the way of the pay- 
ment of the Court-fee under section 7, clause (iv) (c). He held that there was 
absolutely no doubt that the appointment of a receiver asked for in the plaint was 
only a consequential relief, the ownership of the lands in question and the right to 
recover the rents stipulated under the leases being the basis for asking for this relief. 
In other words, the learned District Munsif was of opinion that the plaintiffshould 
have asked for a declaration that the lands in the possession of the defendants were 


iruwaram lands of which the plaintiff was the owner, and that the plaintiff was. 


entitled to recover rent as per the lease deeds executed by the defendants in his 
favour, and, as a consequential relief, for the appointment of a receiver to harvest 
the crops, as the defendants had conspired together to remove the crops in entirety, 
claiming the sole and exclusive right to them and the lands. The learned District 
Munsif passed orders accordingly. Hence this revision petition. 


I have perused the entire records, and heard Mr. Desikan, the learned Counsel 
for the plaintiff-petitioner. None of the 38 defendants has cared to appear, obvi- 
ously because they are all poverty-stricken tenants, who have not got substance 
enough to engage counsel or even to appear in person in this Court. But, as it isa 
Court-fee matter, I have to examine the question carefully and come to a conclusion. 


Mr. Desikan urged that this was a case where the plaintiff could sue for the 
appointment of a receiver as the main and only relief, like a reversioner suing for 
the appointment of a receiver to an estate, where the widow or her alienee or both 
are indulging in gross acts of waste, which will soon make the estate go out of exis- 
tence, leaving nothing for any reversioner to succeed to or inherit. I cannot agree 
that the analogy is correct. In the case mentioned by Mr. Desikan, the reversioner 
would have no present right at all in the estate, neither title nor possession ; indeed, 
the reversjoner might die before the widow, as he does in many a ¢ase, So, it wil] 
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be unreasonable in the case of the reversioner not to allow him to sue for the appoint- 
ment of a receiver as the sole and only relief in'the circumstances stated. But, 
here, the plaintiff claims to be the owner of the lands, and claims that the defendants 
are lessees under him and that they have executed lease deeds in his favour agreeing 
to pay fixed rates of rent. His only allegation is that the defendants have conspired 
together to claim the entire ownership in the lands and the crops in themselves 
and to cheat him of his lands and rents. It is obvious, therefore, that the plaintiff 
ought, in the circumstances of this case, to pray for a declaration that he is the owner 
of the suit lands in question and that he has-leased them out to the defendants, 
as his tenants, stipulating for the rents mentioned in the lease. deeds, and then to ' 
pray for the appointment of a receiver to harvest the crops, as a consequential relief, 
since the defendants had conspired together to remove and appropriate the entire 
crops for themselves. So, I am of opinion that the lower Court was perfectly right 
re asking for court-fee to be paid under section 7, clause (iv) (c) of the Court-fees 
ct. i 


This petition deserves to be and is hereby dismissed. Time is given for the 
plaintiff to pay the deficit court-fee into the lower Court by 3 p.m. on 15th July, 
1955, a8 prayed for. 


K.S. ee ` Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MARAS. '. 
| PRESENT :—Mnr. JUSTICE SOMASUNDARAM. | 
M. R. Radha and another ; f .. Petitioners." 


Penal Code (XLV of 1860), section 149—Scope of-—Fiza or more members defying a prohibitory order and 
enacting a prohibited drama—Nature of offence—Grant of bal—Cond:tions 4f can be imposed, 
: In the case of five persons and more defying a prohibitory order against staging a particular 
` drama, they may be taken as having a common object of defying the order and they being members 
of an unlawful assembly, which is a cognisable offence, a police officer has pdwer to arrest them without 
warrant and bring them before a Magistrate for remand. The offence will fall under section 143, 
Indian Penal Code, which is cognisable. But it is a bailable offence and the Magistrate has to release 
ae on the execution by each of them of a bond for a reasonable amount each TE sureties a 
a like amount. Beyond that the Magistrate has no jurisdiction to impose any other conditions. Accord- 
ingly the further conditions imposed in the instant case by the Magistrate, that the persons should not 
reside within the limits of the: Town and Taluk for a‘ period of 15 days from the’ date of the 
order and that they should not enact any drama, are beyond the jurisdiction of the Magistrate when 
granting bail in a bailable offence. 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Executive First Class Magistrate, 
Kumbakonam; dated oth March, 1955, and made in M.P. No. 1 of 1955. 


M. K. Nambiyar and’ K. K. Venugopal for Petitioners. 
The Public Prosecutor (V. T. Rangaswamt Ayyangar) on behalf of the State. 


The Court made the following 


‘Orner.—This is an application .to revise the order passed by the 
Executive First Class Magistrate, Kumbakonam. The revision is restricted 
to that portion of the order relating to the conditions imposed on the petitioners 
while bail was granted. An order under section 144, Criminal Procedure Code, 
was passed against the petitioners, as the 1st petitioner and his troupe were about 
to stage at a particular theatre from a particular date an objectionable version of. 
Ramayana styled as Lava Kusa which was deliberately intended to outrage the 
religious feelings of a class of the Hindu Public by insulting or blaspheming or < 
profaning the religious beliefs of that class, and which was indecent and scurrilous 
and that as it was likely to lead to an imminent breach of the peace, the petitioner 
and his troupe were prohibited from staging the said drama at the particular theatre. 
Sa ae ih a gg a a 
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On information that the 1st petitioner and his troupe were defying the prohi- 
bitory order, and that he had collected an unlawful assembly for the purpose of 
staging the drama at the particular theatre, the police officer proceeded to the 
particular theatre with a party and found the petitioner with troupe of about 20 
persons on the stage enacting the prohibited drama. There was an audience 
numbering over 1000. As the police officer „was of opinion’ that the petitioner and 
his troupe were members of the unlawful assembly in consequence of defying the 
prohibitory order under section 144, Criminal Procedure Code, he arrested the ` 
petitioners and produced them before the Executive First Class Magistrate, Kumba- 
konam, for remanding them. The Magistrate released them on bail on the execution 
by each of them ofa bond for Rs. 2,000 each with two sureties for like amount on the 
following conditions : 

That the petitioners shall not conduct any drama and shall not reside within 
the limits of Kumbakonam Town and Taluk for a period of 15 days from the date 
of the order, gth March, 1955. Fr 


. It is in respect of these conditions that have been imposed on the petitioners 
by the Executive First Class Magistrate, Mr. Nambiar, the learned Counsel for the 
petitioners has taken exception and, contends that the Magistrate has no juris- 
diction to impose such conditions on the petitioners. That the police officer has 
power to arrest any person under section 151, Criminal Procedure Code, if he is 
satisfied that the person is likely to commit cognisable offence cannot be disputed. 
If a single individual has defied the order, the offence will fall under, section 188, 
Indian Penal Code, and will not amount to a cognisable offence and he cannot’ 
be arrested without warrant. In the case of five persons and more defying a prohi- || 
bitory order, they may be taken as having a common object of defying the order 
and they being members of an unlawful assembly, which is a cognisable offence, 
a police officer has power to arrest them without warrant and bring them before 
a Magistrate for remand. In this case, the offence will fall under section 143, 
Indian Penal Code, which is cognisable. But it is a bailable offence. Therefore, 
the Executive First Class Magistrate has to release the petitioners on the execution 
- by each of them of a bond for a reasonable amount each with two sureties for like 
amount. Beyond that the Magistrate has no jurisdiction to impose any other 
conditions. The further conditions imposed on them by the Magistrate, namely, 
that they,should not reside within the limits of Kumbakonam Town and Taluk 
for a period of 15 days from the date of the order and that they should not enact 
any drama, are beyond the jurisdiction of the Magistrate when granting bail in a 
bailable offence. 


The conditions imposed on the petitioners by the Magistrate are illegal and 
` they are set aside. 


KS. ——— Conditions imposed set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUsTICE GOVINDA MENON. 
Peria Valliappa Chettiar (died) and another .. Appellants* 


D. 
Rangayya Goundan (died) and others .. Respondents. 


Limitation Act (IX of 1908), sections 19 and 20—Scope—Payment towards a debt by a mortgagor who has 

farted with a portion of the equity ‘of redemption of the mortgaged propertes— Whether binds the prior asstgnees— 
. Papments—When would save limitation. 

Under section 20 (1) of the Limitation Act when payment on account of a debt or interest on a 
legacy is made before the expiration of the prescribed period of limitation by the person liable to pay 
the debt or by his duly authorised agent, a fresh period of limitation shall be computed from the time 
when the payment was made. 


A mortgagor who has lost all interest in the mortgaged property cannot bind by an acknowledge 
ment under section 19 or by a payment of principal or interest under section 20 of the Limitation Act, 
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a person on whom his interest has devolved whether the devolution.is of the whole of the mortgaged 
properties or only a part thereof. | ` 
Pavayi v. Palanivela, (1940) 1 M.L. J. 766 : LL.R. (1940) Mad. 872 (F.B:) referred and explained. 
In order to be binding on the assignee the acknowledgment or payment must be made beforé thè 
person making it has parted with his interest in the property to TEER If he has disposed of 
all his interest in the property but the personal liability remains and the payment is made within six 
years then the limitation is saved. i R 
Thayyanayaki Ammal v. Sundarappa, (1941) 2 M.L.J. 913 referred. 
There is some difference, however, between an acknowledgment under section 19 of the Limitation 


Act and a payment under section 20 of the Act and the principles of the one cannot be made wholly 
applicable to the other. MNarayanappa Naicker-v. Ramalingam Pillai, (1950) 2 M.L.J. 19 explained. l 


If on the other hand the personal liability is barred, if at least part of the mortgaged properties 
‘remains with the mortgagor or his assignees, then the oe made by such a person would bind 
the perso on whom the other properties have devolved. 

Narayana- Reddiar v. Venkatesa Reddiar, (1943) 1 M.L.J. 195 and Thaypyanayaki v. Sundarappa, 
(1941) 2 M.L.J. 913 followed. . 

Narayanappa Nawcker v. Ramalingam Pillai, (1950) 2 M.L. J. 13 referred and distinguished. 

A purchaser of the equity of redemption is a person liable to pay the mortgage debt within section 
20 of the Limitation Act and hence if under a morg 8 decree for sale of the mortgaged property to 
which he is a party, though exempted from personal liability, he pays interest as such, such payment 
gives a fresh period of limitation for execution of the decree ; but an auction-purchaser of the mort- 
gagor’s interest is undoubtedly not a person who has any personal liability. 

Askaram Sowcar v. Venkataswami Nayudu, (1920) 40 M.L.J. 218: I.L.R. 44 Mad. 544 referred. 


The expression ‘ a person liable to pay ” the debt in the first paragraph of sub-section 1 of section 
20 of the Limitation Act comprehends not only the mortgagor and his personal representatives upon 
whom the contract is personally binding but includes the purchaser of the equity of redemption also. | 


The principle is that so long as the mortgagor has not parted with his interest in the mortgaged 
propcrties and continues to be liable under the mortgage he can make a payment which will serve 
under section 20 of the Limitation Act to start a fresh period of limitation. 


Kempamma v. Racha Seity, (1947) 1 M.L.J. 153 approved. 

Appeal against the decree of the Court of the Principal Subordinate Judge of 
Salem in Appeal Suit No. 113 of 1945 preferred against the decree of the Court 
of the District Munsif of Sankaridrug at Salem in O.S. No. 387 of 1943. 


N. C. Viyayaraghavachant and N. C. Srinivasan for Appellants. 


D. Ramaswami Ayyangar, P. S. Srinivasa Desikan and P. R. Varadarajan for Res- 
pondents. 


The Court delivered the following 


Jupoment.—The 4th‘defendant is the appellant andon his death pending 
the second appeal his legal representative has come on record as the second 
appellant. The suit was to enforce a mortgage, Exhibit P-1 for Rs. 1,000; dated 
21st October, 1918, executed by the first defendant for himself and as guardian of 
his minor undivided son, the second defendant, in favour of the first plaintiff. In 
execution of a money decree against the joint family of the first defendant one item 
of the-mortgaged properties was sold in Court auction and was purchased by the 
decree-holders themselves represented by ‘defendants 4 to 7 and 14. Their rights 
have now vested in the 4th defendant. The plaintiffs prayed for sale of the items 
comprised in the hypotheca including the item now claimed by the 14th defendant 
and the defence is that so far as that item is concerned, the suit is barred by limitation. 
The answer of the plaintiffs to get over the plea.of limitation was that there was 
a registered endorsement of payment of Rs. 25 on goth October, 1930, that is, 
before the property liability under Exhibit P-1 and that even as regards the item 
sold out the claim is not barred by limitation since the suit was brought on 5th 
October, 1942, that is, within 12 years of the endorsement under section 20 of the 


r 
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Indian Limitation Act. The trial Court dismissed the suit as against the item 


claimed by the 14th defendant but the lower appellate Court has reversed that 

decree and passed a preliminary decree against the entire hypotheca. Hence this- 

second appeal by the fourth defendant claiming to have the item purchased by 

him exonerated from the operation of the mortgage decree, : a 
Ga l 


an 


2 


474 f . THE MADRAS LAW JOURNAL REPORTS. [1955 


Under section 20, clause (1), of the Limitation Act where payment on account 
of a debt or of interest on a legacy is made before the expiration of the prescribed 
period by the person liable to pay the debt of legacy or by his duly authorised agent a 
fresh period of limitation shall be computed from the time when the payment was 
made. If, therefore, it is held that the endorsement, dated goth October, 1930, evi- 
denced"the payment made by the person liable to pay the debt, then the decision of 
the lower appellate Court is right, but what is argued is that in regard to the item 
which is claimed by the 14th defendant, it had gone out of the ownership of the 
first defendant’s joint family long before the payment was made towards the debt 
and that in that case any payment made towards the debt could not ke a payment 
made by the person liable to pay the debt in respect of the property which has gone 
out of the ownership. ‘Thus it is urged that no liability is imposed upon the pro- 
perty in which the equity of redemption has ceased to be with the mortgagor to 
pay any portion of it and if such payment is made, it cannot be considered to be 
one made under section 20,of the Limitation Act. The Full Bench decision in 
Pavayi v. Palanivelat, lays down that a mortgagor who has lost all interest in the, 
mortgage property cannot bind by an acknowledgement under section 1g or by a 
payment of principal or interest under section 20 of the Limitation Act a person 
on whom his interest has devolved whether the devolution is of the whole of the 
mortgage properties or only a part thereof. In order to be binding on the assignee 
the acknowledgment or payment must be made before the person making it has 
parted with. his interest in the property to the assignees. In the case before the 
Full Bench-the payment was made after the equity of redemption in the entire pro- 
ee had been assigned by the mortgagor to a third party and after the mortgagees 

ad lost all their personal remedies against the mortgagor. In those circumstances 
the Full Bench held that the payment made by a person who has no liability what- 
ever, either personal liability which had become barred or liability against the 

T which has already been transferred and the ownership in it has been lost 
by him, cannot bind the purchaser of any portion of the mortgage property. Learned 
counsel for the appellant invited my attention to a passage at page 885 of the report 
wherein the learned Chief Justice observes as follows :— 

“In certain of the cases to which I have referred the mortgagor retained an interest in part of the 
mortgage properties sold but do not consider that this makes any difference in principle. The 
question is whether a mortgagor who has lost all interest in the mortgage property can by an acknow- 
ledgment within the meaning of section 19 or by the payment of interest or principal within the meaning 
of section 20 of the Limitation Act bind a person on whom his interest has devolved.” 


Because the learned Chief Justice did not consider that the retaining of interest in © 


part of the hypotheca by the mortgagor would not make any difference in principle, ; 


it is urged for the appellant that the Full Bench decision applies to the facts of the 
present case since at the time the payment was made by the first defendant on 
20th Octobe , 1930, except one item purchased by the 4th defendant, he had the 
ownership and possession of the rest of the items and that being the case he was 
personally liable to pay the debt. It is further urged that the words “ by the person 
liable to pay the debt” specified in section 20 (1) of the Limitaton Act, implies 
and connotes a personal liability existing and not a liability charged’or impressed 
upon the property, but this argument is against the trend of decisions of this Court 
which has been followed by the Calcutta High Court as well. This Court in Askaram 
Sowcar v. Venkataswami Naidu?, following Chinnery v. Evans®, held that a purchaser 
of the equity of redemption is a person liable to pay the mortgage debt within section 
20 of the Limitation Act and hence if under a mortgage decree for sale of the mort- 
ged property to which he is a party though exempted from personl liability he pays 
interest as such, such payment gives a fresh period of limitation for execution of the 
decree but the auction-purchaser of the mortgagor’s interest is undoubtedly not 
a person who has any personal liability. This decision lays down following 
the identical language of the English statute, that he is a person liable to pay the 
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mortgage debt. The learned Judges also refer to the earlier case, Bolding v. . 
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Lanet, which was followed in Chinnery v.. 'Evans?. The Calcutta High Court has 
laid down the same proposition, following’ Askaram Sowcar v. Venkataswami Naidu?, 
-and the English Cases, in Bhuban Mohan Singh v. Ram Gobinda Goswamt*, where 
B. B. Ghose and Cammiade, JJ., had held that the expression ~ 


ği rson liable to pay’ the debt in the first paragraph of canteens 1 of section 20 of the 
Limitation ct comprehends not only the mortgagor and his srg T upon whom 
the contract is personally binding but includes the purchaser of the equity of redemption also.” 


No decision! laying down any contrary principle has been cited before me. It 
is, therefore, clear that when the first defendant made the’ payment he was a person 
liable to pay the debt becatise 12 years had not elapsed from the date of the execu- 
tion of the mortgage in which case a suit for the sale of the properties brought 
on that date would not have got barred.. The further question is even if it is paid 
by the person liable to pay the debt, whether the property which no longer belongs 
to him can be made liable by such payment. ‘There are two decisions of this Court 
which take a view contrary to the contentions of the appellant. Lional Leach, C.J. 
and Lakshmana Rao, J., had to consider a case in Narayana Reddtar v. Venkatesa 
Reddiar,® where the facts were as follows: After the mortgagor had ‘created two 
mortgages on certain p:operties he was adjudged insolvent but before that, some of 
the mortgage properties had been sold by him and the rest of the properties were 
sold by the Official Receiver. The legal representatives of the purchaser of the rest of 
the properties from the Official Receiver paid a sum towards the interest due on the 
mortgage and this payment was duly endorsed on the mortgage deed. The ques- 
tion was whether such a payment would keep the mortgage debt alive even on the 
properties sold by the insolvent before he was adjudged. The decision in‘Askaram 
Sowcar v. Venkataswami Naidu? was followed by the learned Judges in holding that 
the purchaser of the equity of redemption is one liable to pay the mortgage debt 
within the meaning of section 20 of the Limitation Act. They also refer to the 
decision of Wadsworth and Patanjali Sastri, JJ., in Thayyanayaki Ammal v. Sundarappa 
where at the time the payment and endorsement’ were made, the property 
passed out of the ownershzp of the mortgagor but the personal liability remained, ` 
As the payment was within six’ years of the mortgage, Wadsworth atid Patanjali 
Sastri, JJ., held that a part payment by a mortgagor who has already parted with 
the mortgage property but is a person liable to pay. under his covenant saves the 
right’ of suit against’ the purchaser of the equity of redemption. Following that 
observation and applying it to a case of the survival of the property liability, Leach, 
C.J., held that a payment which falls within the provisions. of section 20 of the Limi- 
tation Act starts a fresh period of limitation for an'action on the debt against all 
persons who are liable: thereon. They: also refer to the Full Bench decision and: dis- 
tinguish it on the ground that it related to a case where the mortgagor who had 
Jost all interest in ‘the mortgage property and was not a:person liable to’ pay the 
debt could not bind by an acknowledgment under section 19 or by: payment of 
principal or interest under section 20 of the Limitation Act the’ person on whom 
his interest had devolved. It was further elaborated by stating that in order to 
bind the assignee the acknowledgment or payment must be made before the mort- 
gagor had parted with his interest in the property. ‘Therefore though the Full 
Bench decision was expressly restricted to a case where there was neither personal 
liability nor property liability subsisting at the time of the payment the observation 
that it does not make any difference in principlé whether. the mortgagor has re- 
tained interest in part of the mortgagé property should be understood in the light 
of the explanation given by the learned Chief Justice in Narayana ‘Reddiar v. Venka- 
tesa Reddiarë. It is therefore, clear that either the personal liability or the property 
liability must remain with the person making the payment. If he has disposed of 
all his interest in the property but the personal liability remains and the payment is 
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made within six years then Thayyanayaki Ammal v. Sundarappat, is an authority for 
holding that the suit is not barred. If on the other hand, the personal liability 
is barred and at least part of the mortgage property remains with the mortgagor 
or his assignees, then the payment made by such a person would bind the person 
on whom the other properties have devolved. But Mr. Vijayaragavachariar 
argued that the decion in Narayana Reddiar v. Venkatesa Reddiar?, is a case where 
the payment was made bythe purchaser of some of the properties and not by the 
mortgagor himself. I do not find any difference in principle for the reason that 
the purchaser of part of the properties who makes the payment if anything has 
not got the same liability as the original mortgagor. If such a purchaser by making a 
payment can keep the mortgage debt alive as against the other items of properties 
it is all the more reasonable that the original mortgagor himself by making the 
payment can keep it up. Both these cases were considered by Chandrasekhara 
Ayyar, J., in Kempamma v. Racha Setty?, where the payment was made after the mort- 
gagor had parted with one item and his personal liability had got barred. The 
learned Judge observes as follows :— 

“ The Full Bench decision in Pavayi v. Palanivela*, gives rise to some doubt whether in such a case 
it could not be successfully urged that the suit was barred, but two later decisions have made it abun- 
dantly clear that if a payment is made under section 20 of the Limitation Act by the person liable 
to pay, a fresh period of limitation would start in favour of the creditor. The decisions are 
nayaki v. Sundarappa’ and Narayana Reddiar v. Venkatesa Reddtar*. The second decision accepts the 
interpretation of the Full Bench decision given by Wadsworth and Patanjali Sastri, JJ. The Chief 
Justice delivered the judgment in the Full Bench case as well as in Narayana Reddiar v. Venkatesa 
Reddiar*, The principle is that so long as the mortgagor has not parted with his interest in the mort- 
gaged properties and continue to be liable under the mortgage he can make a payment which will 
serve under section 20 of the Limitation Act to start a fresh period of limitation.” 


With respect I am in entire agreement with the observations of the learned Judge. 


In a discussion of the Full Bench case Pavayi v. Palanivela, in the Notes of 
Indian Cases5, there is the following statement :— 


“In between these two views there is another line-of thought that at any rate if the mortgagor 
making the payment has at that time some interest in the mortgage properties the prior assignees 
from him would be bound by such payment. Vide Chinnery v. Evans*.” 

Next, reliance is placed upon the decision of Raghava Rao and Krishnaswami 
Nayudu, JJ., in Narayanappa Naicker v. Ramalingam Pillai, where there are certain 
observations to the effect that if the person sought to be bound by the acknowledg- 
ment or payment is a person who has prior to such acknowledgment or payment 
acquired an interest in the property the acknowledgment or payment will not be 
binding upon him although the person making the acknowledgment or payment 
is at the time possessed of some interest or other in the properties mortgaged. But 
this decision makes no reference whatever to the explanation of the Full Bench 
case by the learned Chief Justice himself in Narayana Reddtar v. Venkatesa Reddtar*. 


There is also no discussion as to whether the person who makes the payment 
is one liable to pay the debt. It has also to be remembered that the case, Narayanappa 
Naicker v. Ramalingam Pillai’, was a case of acknowledgment under section 19 
of the Limitation Act and not a payment under section 20 of the said Act. There 
is certainly some difference between the two and I do not think that the observations 
of Raghava Rao, J., can be made applicable to a payment under section 20 of the 
Limitation Act. I am therefore of the opinion that the decision of the lower 
Court is right. The second appeal fails and is dismissed with costs. 


Leave granted.  ' 


R.M. i . —— ` Appeal dismissed. 
i 2 M.L.J. 913. Mai. 8 B.). 
2. eae i AA 4 too (940) 2 MeL. (N.I.C.) 21 at 22, 
3. (1947) 1 M.L.J: 153. ae * 6. (1864) 2 H.L.C, 115. 
4- ea 3 MLJ 766; TER: (1940) . 7 broach 2 M.L.J, 1g, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justiaz ~ RAJAGOPALAN AND MR. JUSTICE RAJAGOPALA 
AYYANGAR. 


Sivagaminatha Mooppanar & Sons .. Petitroner* 
v. - 
The Income-tax Officer, II Circle, Mathurai and another  .. Respondents. 


Income-tax Act (XI of 1922), section 28—Legislative competence of—Leyy of penalty for evading tax—~ 
Validity—Constitution of India, Article 14-—If o ended by section 28 of the Income-tax Act—Levp of penalty. by 
the Income-tax Officer after the assessment is completed—Valrdity. si 

Entry 54 of the Federal list ia Schedule VII of the Government of India Act, 1935, em red 
the Central Legislature to enact laws with ct to “ taxes on income ” and entry 42 of the same 
list with respect to “ offences against laws with respect to any of the matters in that lst.” The ex- 
pression ‘‘taxes on income” is of the widest import and would include taxes in relation to the taxation 
of evaded income. The content of a law relating to income-tax would comprehend a law designed 
to prevent evasion of the tax by the levy of suitable penalties. Section 28 of the Income-tax Act 
introduced by the amending Act of 1939 was validly enacted and within the competence of the Central 

islature. 


The said section does not offend the equal protection of laws guaranteed by Article 14 of the 
Constitution. In some concrete instances there might be overlapping between the provisions of 
section 28 and the provisions of sections 51 to 53 of the Act. But the two sets of penal provisions 
are directed to secure very different objects. Sections 5! and 52 have been enacted for vindicating 
public justice and for the punishment of an offender for deliberate infraction of the law, wheréas 
section‘28 is enacted for the purpose of rendering evasion unprofitable and of securing to the State 


compensation for damages caused by attempted evasion. Section 28 (4) of the Act provides for a’ 


concession to the asseasee in overlapping cases and if a penalty had been levied from an assessee a 
rosecution on the same facts is not to be launched. e two remedies are not mutually exclusive 
ut are concurrent. 


Helosring v. Mitchell, 903 U.S. 390 : 82 L.Ed. gra. 

Spies v. United States, 317 U.S. 492 : 87 L.Ed. 418. 

The penaltits imposed under the two sets of provisions of the Income-tax Act, viz., section 28 
and sections re to 53, to enforce the tax law embrace both civil and criminal sanctions, The-former 
consists of additions to the tax by way of levy of a penalty upon determination of the fact of conceal: 
ment of.income, by an administrative agency and. with the burden on the Government to prove its 
case beyond reasonable doubt. The latter consist of penal offences enforced by the criminal process 
in the familiar manner. The invocation of one does not exclude resort to the other: ~! 


The proceedings for the levy of a penalty under section 28 of the Act must be initiated by an 
authority when such authority was in ssisin of the assessment or other proceedings in the course of 
which it is found that the assessee has brought himself within the mischief of section 28. It may be 
that the computation of the exact amount of penalty may have to wait the final assessment after 
appeal, etc. But this does not mean that the proceedings before the officer has come to an end 
ousting his jurisdiction to issue a notice to hear the party or to levy a penalty. 

Petitions under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed with W.P. No. 683 of 1954 the High Court 
will be pleased to issue a writ of prohibition’ forbidding the Respondents herein 
from proceeding with the collection of penalties levied by’ the Income-tax Officer, 
II Circle, Mathurai, the 1st Respondent herein, by his order, dated 14th February, 
1953 and made in G.I. 37-8./44-45 ; G.I. 37-8./45-46 ; G.I. 37-8./46-47 and G.I, 
37-8./47-48 for the assessment years 1944-45, 1945-46, 1946-47 and 1947-48: res- 
pectively, | 


R. Kesava Aiyangar and K. Parasaran for Petitioner. 7 
C. $. Rama Rao Sahib for Respondents. ; ; 


The Advocate-General (V. K. Tiruvenkatachari) appearing on’ behalf of the 
Attorney-General of India. es : , 


The Court made the following 

Orpsr.—These are petitions for the issue of writs of prohibition forbidding 
the first respondent, the Income-tax’ Officer, II Circle, Mathurai and- the 
Collector of Mathurai from proceeding with the collection of penalties levied 
against the petitioner by the rst respondent for the assessment years 1944-45; 
maaa a aaa ana n A ea t 


* Writ Petitions Nos. 683 to 686 of 1954. © -~ | | 6th May, 1955. 
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1945-46, 1946-47 and 1947-48, the: four petitions relating to the four years 
mentioned above. 

The petitioner is a yarn-dealer. Part of his business consists of exports. to 
Ceylon. For the assessment year 1944-45 he submitted a return to the income-tax 
authorities claiming a loss of Rs. 23,891. In regard to:the next year, 1945-46 
his return disclosed a net profit of Rs. 25,152. The returns in respect of both 
the years were taken up for consideration together by the then Income-tax Officer, 
Mathurai, Sri Rathnaswami, who.came to the conclusion that the returns of the 
petitioner should not be accepted and-that he had deliberately furnished false 
particulars regarding his income and, after making some additions, computed his 
total income for the year 1944-45 as resulting in a profit of Rs. 3,914. The tax 
Sth on this income was Rs. 183-15-0 for which a demand notice was issued. 

or the year 1945-46 the Income-tax Officer determined the net assessable income 
at Rs/1,28,376. The tax computed on the basis of this figure came to Rs. 67,95 1-4-0 
for which a demand notice was issued under section 29 of the Act. “The assessments 
were completed and these assessment orders were passed on 31st March,. 1947. 
On the previous day that is on goth March, 1947, ‘he issued a notice to the petitioner 
to show cause why a penalty should not be levied, for the deliberate concealment 
of his income and for furnishing false’ particulars of such income under section 28 
(1) (e). The assessee’took the assessment order in appeal to the Appellate Assis- 
tant Commissioner and. when that'’was dismissed, to the Income-tax Appellate 
Tribunal, ‘This appeal was dismissed on 1oth December, 1949. We shall complete 
‘the narration of the assessment proceedings for the years 1946-47 and 1947-48 
before referring to the penalty proceedings in regard to which notice had been 
issued relating to the years 1944 to 1946. For the year 1946-47 the assessee’s return 
disclosed a net income of Rs. 18,668 while for 1947-48 the assessee returned an income 
of Rs. 16,623. The assessments in respect of these two years were taken up at the 
same time- by Sri Ram, Income-tax Officer, Mathurai who had succeeded Sri 
Rathnaswamr: This was completed by an order, dated 22nd December, 1949. The 
Income-tax Officer found that there had been suppression of income and adding 
back’ the items not disclosed in the accounts, the income for 1946-47 was 
computed in the figure of Rs. 52,270 and that for the succeeding year 1947-48 
at Rs. 43,205 and tax on the above basis was demanded. ‘The petitioner did 
not file any: appeal against the assessment orders relating: to these two years but 
applied to the Commissioner in revision. These revisions were disposed of by an 
order, dated g2nd November, 1950. The result of this order was that in respect 
of the year 1946-47 the assessee got some relief by the cancellation of an addition 
of Rs.. 7,444 to his income while the revision in respect of his assessment for 1947-48 
was completely dismissed. 

We have already referred to the fact that in respect of the years 1944-45 and 
1945-46, Sri Rathnaswami, the, Income-tax Officer, who passed the assessment 
order on 31st March, 1947, had issued a notice under section 28 (1) (c) on goth 
March, 1947, calling upon the assessee to show cause why penalty should not be 
levied. ‘The assessee replied on 16th April, 1947, denying the charge generally 
and requesting that he might be furnished with particulars of the concealment, 
etc., with which he was charged. This letter, however, was not attended to imme- 
diately. Meanwhile the assessments for 1946-47 and 1947-48, as has been said 
already, were completed by the Income-tax Officer by an order, dated 22nd Decem- 
ber, 1949. Four days before this date, t.e., on 18th December, 1949,-the Income- 
tax thee, Sri K. Ram, who completed the assessment, issued notices to the assessee 
to show cause why penalty should not be levied in respect of the returns regarding 
these two years. The assessee replied on 22nd December, 1949, denying the charges 
as usual and asking for details. Qn 24th December, 1949, the Income-tax Officer 
replied stating that the assessment order’ itelf was self-explanatory and calling for 
a.reply from the dssessee by 1st January, 1950, and this was received on and January, 
1950. Meanwhile in respect of the notice issued on goth: March, 1947, in respect 
_ of the years, 1944-45 and 1945-46, a further communication was'sent to the assessee 
on 6th November, 1951, requiring him to send.a-detailed reply which was rectived 
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by the Officer on 22nd November, 1951. The penalty proceedings in respect of 
„the four years were then dealt with together and Sri Sowrirajan, who was then 
the Income-tax Officer, passed an order on 14th February, 1953, whereby he levied 
a penalty of Rs. 200 for 1944-45; Rs. 60,000 for 1945-46, Rs. 13,000 for 1946-47 
and Rs. 12,000 for 1947-48, the variations being due to the difference in the amounts 
of the tax said to have been evaded by submitting false returns. It is the validity 
of these levies of penalties in respect of these four years that is challenged as illegal 
and ulira vires in these four writ petitions. We might premise by saying that it 
is not alleged that the quantum of the penalty imposed is in excess of that pres- 
cribed by section 28. l 


Three points have been raised by learned counsel for the petitioner in support 
of his contention that the penalty proceedings against him are invalid. (1) Section 
28 of the Income-tax Act which enables the Income-tax Officer and other income- 
tax authorities to levy a penalty in certain circumstances is not within the legislative 
competence of the Central Legislature under the Governmert of India Act, 1935. 
(2) The procedure for the levy of a penalty for concealment of particulars of the 
income of an assessee which is an alternative to the launching of a prosecution under 
sections 51 and 52 of the Income-tax Act vests an arbitrary and unguided discretion 
in the Inspecting Asistant Commissioner to direct either proceedings for levy or 
a penalty or.for the initiation of a prosecution and that the same is therefore violative 
of Art. 14 of the Constitution of India and that on this ground section 28 (1) (e) 
ought to be struck down. (3) Ona proper construction of section 28 of the Income- 
tax Act the Income-tax Officer should be satisfied that there has been a deliberate 
concealment of the income of an assessee during the pendency of the assessment proceed- 
ings and as in the present case the assessment proceedings were completed in regard 
to the first two years by the dismissal of the assessee’s appeals by the Income-tax 
Appellate Tribunal on roth December, 1949 and in respect of the later two years 
by the disposal of the revision by the Commissioner on 22nd November, 1950, 
the orders passed subsequent thereto on 14th February, 1953, levying penalties are 
illegal and not in conformity with the requirements of the section. We shall deal 
with each of these points in that order. 


The first contention regarding the subject of penalty not being within the legis- 
lative competence does not merit any detailed consideration. The Indian Income- 
tax Act of 1922 contained provisions for counteracting evasion and imposing 

enalties in such cases (vide section 28 as it then stood). But the Income-tax Amend- 
ing Act of 1939 replaced the earlier provisions by the present section and this legis- 
lative change having been effected by the Central Legislature under the powers 
vested in it by the Government of India Act, counsel for the assessee naturally can- 
vasses the legislative power to enact the section as it stands now. Entry 54 of the 
Federal list in Schedule VII of the Government of India Act, 1935, empowers the 
Central Legislature to enact laws with respect to “ taxes on income ” and entry 
42 of the same list with respect to ‘‘ Offences against laws with respect to any of the 
matters in this list”. The expression “ taxes on income” is of the widest import 
and would obviously include laws in relation to the taxation of evaded income. 
Such a law may take the form of an appropriation not merely of the income evaded 
but even more as the tax or as the reparation for damage caused to the State by such 
attempted evasion. . In this connection it should be borne in mind that we are 
interpreting the words in an organic instrument designed to endow severeign 
legislative bodies with legislative power and the words should not be construed 
in any narrow or pedantic sense. Apart from this, the power to enact laws to prevent 
evasion and make it unremunerative to the evader could also be viewed.’as an 
incidental or ancillary power necessary to render effective the substantive power 
conferred by Entry 54. Lastly it is legitimate and proper in determining the 
scope of the power to have regard to what is ordinarily embraced in the topic in 
the legislative practice both of the State which has conferred the power! viz., the 
United Kingdom as well as of the State of whom the power is conferred; miz., India. 
From the earliest times in every State including the United Kingdom as‘ well’ as 
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India, the law relating to income-tax has always included provisions for circum- 
venting evasion by concealment and for the levy of penalty in such cases as well 
as for the prosecution of the offender for such concealment. In the light of this, 
it would follow that the content of a law relating to income-tax would comprehend 
a law designed to prevent evasion of the tax by the levy of suitable penalties. The 
argument that the penalty which could lawfully be levied under section 28, viz., 
one and half times the tax evaded might, in certain cases, where the average rate 
of tax exceeds 10 annas in the rupee, exceed the income, and is therefore not a pro- 
per tax legislation proceeds on a misapprehension, for the quantum of the penalty 
is one for the Legislature and is wholly irrelevant for determining the constitutional 
validity of the penalty provision. 


= Ifwe had reached a conclusion favourable to the assessee in his attack on the 
constitutionality of section 28, as introduced by the Amending Act of 1939, it would 
have been necessary to canvass a further question as to whether in the circumstances 
the original section 28 enacted in 1922 when the Legislatures in India were not 
confined tő powers enumerated in lists, is still not in force. But in the view 
we have expressed above, this need not detain us. : 


The next point is as regards section 28 offending against the equal protection 
of laws guaranteed by Article 14 of the Constitution. To understand the objec- 
tion it would be necessary to set out the circumstances under which the authorities 
might impose penalties under section 28. Under this section, the authorities 
empowered to impose a penalty are three in number, viz., (1) The Income-tax 
Officer (2) The Appellate Assistant Commissioner and (3) the Income-tax Appel- 
‘late Tribunal. Each of them has the power to levy penalties in the course of proceed- 
ings before him or them. The grounds which might give rise to these penalties 
are enumerated in three clauses (a) (b) and (c) of sub-section (1). They run thus : 


“ 98, (1) If the Income-tax Officer, the Appellate Assistant Commissioner or the Appellate 
Tribunal in the course of any proceedings under this Act is satisfied that any person 


(a) has without reasonable cause failed to furnish the return of his total income which he was 

uired to furnish by notice given under sub-section (x) or sub-section (2) of section 22 or section 34 

or has without reasonable cause failed to furnish it within the time allowed and in the manner 
required by such notice or 


(b) has without reasonable cause failed to comply with a notice ynder sub-section (4) of section 
‘g2 or sub-section (2) of section 2g or 

(c) has concealed the particulars of his income or deliberately furnished inaccurate parti- 
culars of such income, he or it may direct that such person shall pay by way of penalty, in the case 
referred to in clause (a), in addition to the amount of the income-tax and super-tax, if any, payable 
by him, a sum not exceeding one and a half times that amount and in:the cases referred to in clauses 
(b) and-(c) in addition to any tax payable by him, a sum not exceeding one and a half times the 
amount of the income-tax and super-tax, if any, which would have been avoided, if the income as 
returned by such person had been accepted as the correct income.” 
There are certain provisos.to the section which are not relevant to the present case 
and therefore might be ignored. Under sub-section (3) no order is to be made 
levying a penalty unless the assessee has been heard or has been given a reasonable 
opportunity of being heard. Sub-section (4) enacts that 


f no prosecution for an offence against this Act shall be instituted in respect of the same facts 
on which a penalty has been imposed under this section.” 
Finally sub-section (6) imposes a restraint on the Income-tax Officer from levying 
a penalty under this section without the previous approval ofthe Inspecting Assis- 
‘tant Commissioner. 


* ' Taking now the provisions relating to a prosecution “ for an offence against 
this Act” referred to in sub-section (4) these are to be found in Chapter VIII 
‘(sections 51, 52 and 53). Weare setting out the relevant portions of these provi- 
sions below :. _ 

‘sr. If a person fails without reasonable cause of excuse 


. |, (e) to furnish in due time any of the returns mentioned in section 19-A, section 20-A, section 2 f, 
sub-section. (2), of section 22 or section 38 (d) to produce or cause to be produced on or before the date 
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mentioned in any notice under sub-section (4) of section 22, such accounts and documents as are 
referred to in the notice, . . . . he shall, on conviction before a Magistrate be punishable 
‘with fine which may extend to ten rupees for every day during which the default continues : 


52. If a person makes a statement in a verification mentioned in section 19-A or section 20-A 
or section ar or section 22 or sub-section (2) of section 26-A, pr sub-section (3) of section go or sub- 
section (3) of section 33 which is false which he either knGws or believes to be false, or does not 
believe to be true, he shall be punishable, on conviction before a Magistrate, with simple imprison- 
io which may extend to six months, or with fine which may extend to one thousand rupees, or with 

oth. 


53 (a) A person shall not be proceeded against for an offence under section 51 or section 52 
except at the instance of the inspecting Assistant Commissioner. 
(b) The Inspecting Assistant Commissioner may either before or after the institution of proceed- 
ings compound any such offence.” 

The point that is made on these sections is shortly this. Under both the sec- 
tions 28 and 51-52 the Inspecting Assistant Commissioner is the pivotal authority. 
When an Income-tax Officer comes across an assessee about whom he is satisfied 
that he has concealed the particulars of his income or has deliberately furnished 
inaccurate particulars thereof, he transmits the information to the Inspecting 
Assistant Commissioner for the purpose of levying a penalty, for under section 28 (6) 
he cannot‘do this except with the previous approval of this officer. When the matter 
is thus before the Inspecting Assistant Comfnissioner, there are two courses which 
are open to him. He might in the case of any particular assessee grant the request 
of the Income-tax Officer and approve hjs proposal and permit him to levy a penalty 
on the assessee. In other cases he might make up his mind to prosecute the assessee 
under section 52. Which course he shall pursue is left to his unfettered discretion. 
‘The enactment gives him no guidance and prescribes no standards. It is not indi- 
cated how that choice is to be determined or the circumstances that he might take 
into account in arriving at his conclusion. The assessee is left to the mercy of 
the Inspecting Assistant Commissioner who might pursue one of two alternative 
courses. It is stated that this would naturally result in some assessees being dealt 
with under section 28 by the Inspecting Assistant Commissioner according approval 
to the levy of a penalty and in other cases assessees might be prosecuted though 
their cases might be identical. On this basis it was argued that section 28 contem- 
plates a law of unequal operation brought about by the statute not enacting any 
guiding principle to which the Inspecting Assistant Commissioner should adhere. 


In this connection reliance was placed on the decision of the Suprme Court 
in the State of West Bengal v. Anwar Ali+, as also on the decisions of the Supreme 
Court rendered on the validity of the provisions of the Income-tax Investigation 
Commission Act in Suraj Mall Mohia & Co. v. Viswanatha Sastri? and Meenakshi Mills v. 
Viswanatha Sastri®, As there was considerable amount of overlapping between 
the provisions of section 28 under which penalty was leviable and the penal prov- 
gions in sections 51, 52 under which in respect of identical matters an assessee could 
be proceeded for the two sets of provisions being somewhat mutually exclusive, 
we considered the objection prima facie tenable and in consequence issued a notice to 
the Attorney-General to assist us in the disposal of the matter. The learned Advo- 
cate-General appeared in response to this notice on behalf of the Attorney-General 
and we are obliged to him for the assistance he has given us. 


The main argument which was addressed to us by the learned Advocate- 
General was that in the present case the two provisions contained in sections 5I 
and 52 on the one hand and section 28 on the other were notin their nature mutually 
exclusive, being directed to secure very ‘different objectives. Sections 51 and 52 
had been enacted for vindicating public justice and for the punishment of the 
offender for the deliberate infraction of the law. It is made clear by the heading 
of the Chapter VIII in which these provisions appear which is entitled “ offences 
and penalties”. In this connection, he invited our attention to the close similarity 
between the language of section 52 óf the Income-tax Act and section 181 of the 
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Indian Penal Code. Section 51 deals with recalcitrant assessees who by their 
deliberate refusal to co-operate with the assessing officers prevent the completion 
of the assessment. Section 52 deals with wilfully false statements in their returns 
and other papers submitted by the assessee. If the Income-tax Act had prescribed 
that the returns or statements referred to in section 52 of the Income-tax Act should 
be on oath or affirmation before an officer competent to administer such oath or 
affirmation there could have been a prosecution without any provision therefor 

in the Income-tax Act. On the other hand, the object and purpose of section 28 
is wholly different. It is enacted for the purpose of rendering evasion unprofitable 
and of securing to the State compensation for damages caused by attempted evasion. 
Nor is it correct to regard the ingredients of the misconduct under the two provi- 
sions as identical. The falsity of a declaration wilfully made is enough to satisfy 
the requirements of section 52 ; whether that declaration results in concealment 
is not material for the purpose of that section. On the other hand, section 28 (1) (c) 
is concerned with the effect of the “ inAccurate particulars deliberately furnished ”, 
that is, ‘‘ concealment”? and unless this result were achieved, no penalty can be 
imposed. Undoubtedly there must be overlapping in some concrete instance 
but every case that falls within section 52 need not necessarily also be within the 
scope of section 28 (1) (e). The function and purpose of section 28 (4) is to make 
provision for a statutory concession to the assessee in the overlapping cases. The 
two remedies or proceedings could have been taken at the same time and it is the 
case for instance in, the United States of America. But a concession has been 
granted to the defaulting or evading assessee by section 28 (4) the concession being 
that if a penalty had been levied from an assessee a prosecution on the same facts 
is not to be launched. Viewed in this light that section 28 (4) is in the nature of 
a concession there is no question of Article 14 being attracted to invalidate section 28. 
We find ourselves in complete agreement with this argument. In Helvering v. 
Mitchell4, the Supreme Court of The United States of Amercia had to deal with 
the question whether an acquittal on a criminal charge of an assessee of having 
wilfully attempted to evade the Federal Income-tax Law could be pleaded in 
bar to an action for the recovery of penalties for the same evasion. The argument 
on behalf of the assessee was the plea of double jeopardy on the ground that the 
penalty demanded was in truth and substance also a criminal penalty intended as 
as a punishment for allegedly fraudulent acts. Brandis, J., repelled this contention 
and said : ; 

r, “ Congress i a criminal and a civil tion in respect to the same act or omissio 
The remedial ohare af heer pees pdditiona tn a tax bebe made clear by this Court 
in passing upon a similar legislation. ey are provided primarily as a safeguard for the protection 
of the revenue and to reimburse the Government for the heavy expense of investigation the loss 
resulting from the tax-payer’s fraud...... 


The fact that the Revenue Act of 1928 contains two separate and distinct provisions imposing 
sanctions and that these appear in different parts of the statute, help to make clear the character of 
that here invoked. The sanction of fine and imprisonment for wilful attempts in any manner to 
evade or defeat any income-tax introduced into the Act under the heading ‘penalties’ is obviously a 
criminal one. The sanction of 50 per,centum addition Sif any part of any deficiency is due to fraud 
with intent to evade tax’, introduced into the Act under the heading ‘additions to the tax’ was clearly 
intended as a civil one. This sanction, and other additions to the tax are set forth*in supplement. 

entitled ‘ Interest and Additions to the tax ’.” 
In a later decision in Spies v. United States*, the same question was involved and 
Helverings case}, was followed: Jackson, J., said: 

“The penalties.imposed by Congress to enforce the tax laws embrace both civil and criminal 
sanctions. ‘The former consist of additions to the tax upon determination of fact made by an adminis- 
trative agency and with burden on the Government to prove its case beyond a reasonable doubt. The 
latter consist of penal offences enforced by the criminal process in the familiar manner. Invocation 


of one docs not exclude resort to the other.” ; 
If in their nature the two remedies are not mutually exclusive and are concurrent, 
does the gran of a concession to the assessee in the form ofa provision in seqtion 


28 (4) alt-r the situation and make the two provisions mutually exclusive for the -- 





'y. 303 U.S. 3902 82 L.Ed, 917. 2. 317 U.S. 492 : 87 L.Ed. 418. 
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purpose of attracting the vice of unequal protection of the laws forbidden by 
Article 14. In our opinion it does not. 


There is also one other matter which has to be noted. Though in the case 
of an Income-tax Officer a prior approval of the Inspecting Assistant Commissioner 
is necessary befor a penalty can be levied, the same requirement has not been 
laid down in the case of the Appellate Assistant Commissioner and the Income-tax 
Appellate Tribunal. Indeed from the status of these authorities as compared to 
the Inspecting Assistant Commissioner the provision could not be otherwise. 
Neither the Appellate Assistant Commissioner nor the Appellate Tribunal 
have any hand in determining whether an offender should be prosecuted or not 
(vide 53 of the Income-tax Act). In their cases therefore the situation of one officer 
or authority being vested with unguided power to initiate one of two mutually 
exclusive proceedings does not occur. Therefore when a penalty proceeding is 
started at the instance of either the Appellate Assistant Commissioner or the Appel- 
late Tribunal the objection now put forward to the validity of section 28 could 
not obviously be suggested. It would therefore be extremely anomalous to hold 
that the section violates Art. 14 when its provisions are sought to be applied by 
the Income-tax Officer but that it is valid and constitution! when invoked b 
higher authorities. On this ground also the argument questioning the vali 
of section 28 has to be rejected. 


Moreover the question has to be answered whether the Inspecting Assistant Com- 
missioner does on a proper construction of section 28 determine the levy of a penalty ? 
For if he does not, the entire argument on behalf of the petitioner breaks down. 
The learned Advocate-G neral submitted that the prior approval granted by the 
Inspecting Assistant Commissioner to the levy of a penalty does not render the 
penalty one levied by the Inspecting Assistant Commissioner. Even after the 
approval the decision to levy the penalty is till statutorily that of the Income-tax. 
Officer and this Officer cannot initiate the prosecution” under section 53. We 
see considerable force in this argument also. We have therefore no hesitation in 
overruling this objection raised to the validity of section 28. 


The next point that has been raised for argument is as regards the proper 
construction of section 28 on the basis that the provision is valid. Under section 28 
(1) (a) the Income-tax Officer or the other authorities named have to be satisfied 
that the assessee has concealed the particulars of his income or deliberately fur- 
nished inadequate particulars of such income before he or they may levy the penalty. 
This satisfaction must be in the course of any proceedings und r this Act. Under 
sub-section (3) the assessee should be heard or should be given a reasonable op- 
portunity of being heard before a penalty is imposed. The points made in. regard 
te. these provisions are: The penalty proceedings should be “in the course of 
any proceeding ° under the Act. In the context therefore the proceedings referred 
to in section 28 (1) are proceedings other than penalty proceedings that is assess- 
ment, reassessment or refund proceedings. As the penalty pro eedings must be 
completed “ in the course of any proceeding under this Act” the latter proceeding 
must be pending at the time when the penalty is levied. The attack on the penalty 
proceedings against the petitioner is grounded upon the assessment proceedings 
having been completed before the penalty was actually levied by the order of the 
Income-tax Officer, the contention being (a) that there was no “ other proceeding °” 
under the Act pending before the’ Income-tax Officer on the date when he levied 
the penalty and (b) that in any event the other proceedings—the assessment proceed- 
ings—-had finally terminated by the order of the Income-tax Commissioner or the 
Income-tax Appellate Tribunal in respect of the two sets of assessments. 


Before considering this argument and the difficulty introduced by the language 
of the section one fact has to be borne in mind. The quantum of the nalty 
is based—-wholly upon the final assessment figures for under the terms of A sec- 
tion the penalty is not to exceed: : 


. “one and a times the amount of the income-tax and super-tax, if any, which would ha 
been avoided if the income as returned by such person had been accepted af the correct fogs * 
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This difference could not obviously be ascertained until the assessment is completed. 
The usual practice, we understand it to be, is‘that when an Income-tax Officer 
finds that an assessee has concealed his income pr has deliberately furnised inade- 
quate particulars of it, he estimates the concealed income adds it to the income 
returned and levies the tax on the entirety of the income as thus determined in 
his assessment order. At the same time he issues notice to the assessee to show cause 
why a penalty should not be levied under section 28 (1) and (3). But the assessee 
is not heard and no final conclusion is reached at that stage. The assessment is 
completed and a demand is made for the tax of course including that as the concéaled 
income which is added to the income returned. ‘The assessee may take the matter 
‘on appeal and it is possible that the income as assessed may undergo variations 
during this process. Until the final asessment figures are known, it is in the nature 
of things not possible for the Income-tax Officer to determine the exact amount 
of penalty which might be levied on the assessee. He therefore waits until the 
appeals as regards the assessment are all over. After obtaining these assessment 
figures as finally determined, the Income-tax Officer pursues the notice already 
issued. In cases where the addition of the income discovered by the Income- 
tax Officer is sustained by the appellate authorities, the Income-tax Officer resumes 
the penalty proceedings, hears the assessee and being then in possession of figures 
to enable him to properly assess the penalty levfable passes an order in proper 
€ases under section 28 (1) after obtaining the approval of the Inspecting Assistant 
Commissioner. This practice appears to us to be fair to the assessee and not con- 

to the language of the enactment. If the construction sought to be put forward 
on behalf of the assessee were accepted, it might result in the penalty provision being 
wholly unworkable. ‘The Income-tax Officer has to compute the penalty on the 
basis of the difference in the tax that would have been payable if the original return 
had been accepted and that which he has been called on to pay by the additions 
effected. The latte: could be known only when the assessment is completed. If 
by that date the proceedings before him are held to have come to an'end he would 
_ have no jurisdiction to issue a notice to hea the party or to levy the penalty. To 
get over this difficulty learned Counsel for the petitioner suggested that the Income- 
tax Officer might issue a notice even while he was making the assessment and 
that he might provisionally determine the tax payable and then hear the parties 
undcr section 28 (3) and levy the penalty. We are unable to see how this would be 
in compliance with the requirement that the penalty which he could levy should 
be based upon the difference between the tax as levied and that which would have 
been leviable if the return were accepted. The higher figure would not, be finally 
known until the assessment order was issued and the contention is that by that 
date the Income-tax Officer has lost his jurisdiction to levy the penalty. In our 
opinion the proceedings for the levy of a penalty must be GhiGated: by an authority 
when such authority was in setsin of the assessment or other proceedings in the course 
of which it is found that the assessee has brought himself within the mischief of 
section 28. When once the notice has been issued the jurisdiction of that authority 
to continue the proceedings is not dependent upon the continuance of other proceed- 
ings in the course of which the penalty proceedings came to be initiated. The 
assessee has to be given notice under sub-section (3) and has to be heard and finally 
the penalty may be levied notwithstanding that at the date of the actual order of 
levy the proceedings in the course of which the concealment, etc., took place had 
terminated. In the present case, all the notices have been issued by the Income-tax 
‘Officer when the matter was pending before him. The fact that by the date of 
the hearing of the assessee under section 28 (3) or of the actual order levying the 
penalty under section 28 (1) the assessment proceedings had terminated is wholly 
irrelevant and does not affect the ae) of the penalties levied against the assessee. 


These Writ Petitions therefore fail and are dismissed with costs. In view of 
the nature of the question raised which became necessary for'the Advocate-General 
to appear we fix the fee payable to counsel at Rs. 350 for all the petitions together. 


R.M. ——_—— Petitions dismissed. 


`N 


Aw 


IT} KULITALAI BANK v, NAGAMANICKAM (Mack, 7.). 485 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Mack AnD Mr. Justice Krisonaswamt Nayupv. 


The Kulitalai Bank, Ltd., Tiruchirappalli, having its Central Office 
at Bishop Heber "High School Buildings, Tiruchirappalli, 
répresented by Managing Director, S. Annadurai Ayyar .. Appellanis* 


v. 
S. V. Nagamanickam and others f .. Respondents. 


Hindu Law—Foint family—Debts—Business debis—Binding nature—Trading family whose 
vocation or kulachara is trade or commerce—Powers of manager to start new trads—Scope and extent of. 


Per Mack, 7.—‘ A managing member of a Hindu joint family, whether he is the father or a senior 
coparcener cannot start a new trade or business so as to Im upon the minor members the risk of 
such business. This limitation on the powers of a mgnager does oe pe not apply to the man of a trading 
family or one whose kulachara or hereditary vocation is tradg. In the case of such a family the borrow- ~ 


. ings of the father for purposes of the family business he entered upon for the benefit of his family need. 


not be justified on the ground of legal necessity or benefit. ‘The family can extend its ent 

a shop business ihto a rice business, which to an extent isof a different kind. Risk or loss is 
inevitable and expected and. t in cases where the business can be shown to be imprudent or 
ag es the case of a business family the debts contracted by the father for the business will be binding 
on the sons.” 


Per Krishnaswami N. , J — —“Even as regards a hereditary trading family the manager of a joint 


Hindu family has no au ority to impose upon a minor member the risk and liability of a new business 


started by him and it will not make any difference whether the manager is also the father or not.” 
The mere fact that a new business is started by a trading family which may not be the very same 
identical ancestral business, would ‘hot by itself be a sufficient defence to the minor sons to resist any 
proceedings against their interests in the family properties for debts incurred by their father in such 
a business. Even in such a case, it may not be open to the father or manager to start a new business 
which would be attended with risk and not akin to or of the nature carried on by his ancestors. The 
trade or business carried on need not be the identical one. It will be a question of fact in every case 
whether even in a trading family a new business started is one which is akin to or of the nature carried 
on by the family or is one attendant with risk and should not therefore have been started, which might 
result in detriment to the interests of the minor. An extension of the old business fay not be consi- 
dered to be a new business, but a new business started must be shown to be a business which is not one 
tiat would ordinarily lead the members of the family to great risk.’’ 


Appeal against the decree of the Coprt of the Subordinate Judge of Tiruchirap- 
palli, dated 31st March, 1950 and passed in O.S. No.-237 of 1949. 


A. V. Narayanaswamt Atyar and R. Venkatachalam for Appellants. 
T. A. Anantha Aiyar for Respondents. l ^ - 


The RT of the Court was delivered by 


Mack, 7.—-The appellant i is the plaintiff, the Kulitalai Bank, Ltd., Tiruchirap- 
palli. They filed the suit against the first defendant and his four sons, three of 
whom were minors, for recovery of Rs. 20,826 due on a security bond, Exhibit 
A-3, dated goth November, 1945, for advances made by the bank. It was executed 
by the first defendant for himself and as’guardian of his four sons, all then minors, 
who were in existence. The Subordinate Judge passed a preliminary mortgage 
decree against the first defindant’s share in the hypotheca and dismissed the suit 
against defendants 2 to 5, holding that the mortgage was not binding on their 
interests. The evidence shows, nor is it disputed, that the first defendant, a Chettiar 
of the Vysia community, got the hypotheca under a partition deed, Exhibit A-7 
(b) in 1938 with his younger brother then aged about sixteen. This document 


. refers to a shop business conducted by the first defendant on his own account, the 


assets and liabilities of which all belonged to him. There can be no doubt that 
the hypotheca is ancestral joint family property. The first defendant filed a written 
statement supporting the case of his minor sons who were represented by their 
mother as guardian, denying that he carried on a shop business as an ancestral 
joint family business and that he also ran a rice mill as a family business. He did 
not go info the witness box himself. 
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On behalf of the bank the agent was examined as P.W. 1, the cashier, as P.W. 2 
and one Krishnamoorthy Chettiar as P.W. 3. On behalf of the defendants only 
one witness was examined, one Radhakrishna Chettiar, who claims to have known 
the family of the defendants for the past thirty five years. According to him, the 
first defendant’s father did a money-lending business and was Secretary of a Bank 
for a time. The first defendant, has run a shop business for the past twenty five 
years and a rice mill for the past six or seven years. A certificate by the Commis- 
sioner of the Karur Municipdlity relating to profession tax, Exhibi A-12, shows ` 
that the first defendant’s half-yearly income for the years 1943 to 1949 ranged from 
Rs. 1,900 to Rs. 3,100 a half year from his shop business. The eldest son, the second 
defendant, was at the time of'the suit a medical student. P.W. 3 produced some 
accounts showing transactions between the first defendant and a relation of his 
Exhibit A-11 series, showing transactiong relied on to support the fact that the first 
defendant was a trader and doing a maligai business. ere appears to be nothing 
suspicious about Exhibits A.-11 (a) and A-11 (b), two ledger pages exhibited 
showing inter alia three separate purchases of fifty measures of gingelly. But the a 
ledger page, Exhibit A-11 d at page 154 which appears to have been written up ' 
at one stretch and refers to the jaggery mundy of he first defendant is a most sus- 
picious document on which no reliance can be placed. P.W. 3 admitted that 
the first defendant had got an eviction order against him. We think the 
learned Subordinate Judge rightly declined to find these entries conclusive as 
regards anything. ; 

Had this family not been one whose hereditary vocation or kulachara is, trade 
or commerce, the learned Subordinate Judge’s finding that the bank has not dis- 
charged its onus of proving legal necessity for this mortgage would have been correct 
and in accordance with settled case law up to date. As expounded in Mayne’s 
Hindu Law, 11th Edition at pages 382 to 385 a managing member, whether he 
is a father or a senior coparcener, cannot start a new trade or business so as to impose 
upon minor members the risk of such business. Whether however this limitation 
on the powers of a manager applies to the manager of a trading family or one whose 
kalachara or hereditary vocation is trade was held to be not free from doubt in view 
of Ramnath v. Chiranji Lal* and other earlier decisions cited. We would with respect ! 
agree with the view expressed by the learned commentator thatthe better view seems | 
to lie against the imposition of any such limitation ; otherwise there would be 
an undue curtailment of commercial adventure and enterprise, which is the very 
life, so to speak, of a hereditary trading family. This distinction has been made 
in this domain of case law, distinguishing between a family whose hereditary voca- 
tion or kulachara is trade or commerce and a non-trading family. It is argued 
that there is nothing to show in the first place that the shop business carried on 
by the first defendant was ancestral. It does not appear to be necessary that a 
family whose hereditary vocation is business, trade or commerce, should continue 
even for more than one generation one particular type of business in order to take 
the family out of this category. In this connection we must comment on the failure 
of the first defendant to go into the witness box. He had the best evidence in his 
possession as to what his father and grandfather did and had withheld his knowledge 
from the Court. We can take his absence from the witness-box into consideration 
in drawing an adverse inference against his family that they and their ancestors 
did business of some kind as their hereditary vocation in the course of which they 
may have acquired some land. l T 


It is next urged that the first defendant had no right to start a new venture 
of a rice business which ran for seven years before he got into financial difficulties 
relian-e has been placed on Nataraja v. Lakshman®, a decision of Varadachariar 
and Mockett, Jf., which dealt with the case of a father of a joint Hindu Brahmin 
family incurring debts by starting a rice mill with a view to give them all comforts. 
It was held that the father was neither obliged to adopt, nor was justified in oE 
this course on the ground of family necessity. I would have felt myself constraine 


z. (1934) I.L-R. 57 All. 605 (F.B.). 2; AIR. 1937 Mad. 195. 
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to follow that detision ; but I think that this family belonging to a community 
whose hereditary avocation or kulachara is trade or commerce is in a different 
category and that the borrowings of the father for purposes of the family business 
he entered upon for the benefit of his family need not be justified on the ground 
of legal necessity or benefit. By executing this mortgage in favour of the bank 
by himself and as guardian of his minor sons, he made it irrevocably clear that the 
business was not his separate one to which he could put forward any claim as his 
self-acquisition, but that he intended it to be from the commencement a joint 
family business in accordance with the hereditary vocation of his family and com- 
munity. It is true that in these days many other communities have entered the 
fields of business, trade and commerce and that some of the members of the com- 
munity tọ which the family of the defendants belong have left their hereditary 
vocation for other spheres of activity. We appreciate that under case law the 
onus is on the bank to establish family necessity or benefit. This is a case, in our 
opinion, of a family wh-se kulachara is business, seeking to extend its enterprise 
from a shop business into a rice business, one it is true of a different kind. Every 
new business undertaken must of course carry with it the risk of loss, but in the 
case of a business of a trading family such risk is inevitable and expected, and it is 
only where the business can be shown to be impfudent or rash can it be held, to 
be in the case of a business family, not binding when started by a father, or his sons. 
For these reasons we would reverse the finding of the learned Subordinate Judge 
and held that the mortgage is binding on the shares of the sons. 


One of the contentions raised was that the interest charged, which was 12 per 
„cent, compound interest, was excessive. The learned Subordinate Judge consi- 
dered this penal and excessive and reduced it to g per cent. compound interest. 
The defendants pleaded that they were agriculturists entitled to relief under Act. 
IV of 1938. Regarding this as a contention raised only on behalf of defendants 
2 to 5, the learned Judge did not think it necessary to consider it, in view of his 
finding that the mores did not bind them. On going into this question of scaling 
down we find that all the defendants are entitled to have this mo e debt scaled 
down under section 13-A of Act IV of 1938 as amended by Act II of 1948., 
This Act was in force at the time the suit was tried and it would appear that no 
relief was claimed under this section in ignorance of this amendment. In fact 
the learned advocates before’ us, while this question of interest was discussed, were 
not aware of this relief to which all the defendants appear to be entitled. Under 
Section 139-A : É ; 

“ Where a debt is incurred by a person who would be an agriculturist as defined in section di} 
but for the o tion of Proviso & or Proviso (C) to that section, the rate of chery aire e to 


the debt shall be the rate applicable to it under the law, custom, contract or decree of rt under 
which the debt arises or the rate applicable to an agriculturist under section 13, whichever is less.” 


‘The first defendant prior to this amendment would not have been entitled 
to any relief as he paid a profession tax. Under this section, which now excludes 
in the categories of tax-payers only those who pay income-tax from relief as an 
agriculturist, the first defendant would be clearly entitled to relief under section 
13, t.¢. to have the interest reduced to 5} per cent. simple per annum (side G.O. 
Mis. No. 2919, Development Department, dated 7th July, 1947, published in 
Fort St. George, dated 29th July, 1947). The lower Court decree will be modified 
accordingly. J 

Mr. Narayanaswami has informed us that a review application was filed, 
I.A. No. 434 of 1950, which was allowed by the Subordinate Judge who made a 
direction that his judgment would not preclude the liability of the sons on the 
pious obligation doctrine in subsequent proceedings. As regards this, G.M.A. 
No. 360 af tect has been filed on behalf of the sons. This Civil Miscellaneous 
appeal is dismissed without any order as to costs. 
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and in execution brought his one-fifth share to sale, which wds purchased by a © 
third poy for about Rs. 9,000. He explains that if we were not to allow this 
appeal, he would have been entitled to proceed by way of attachment of the sons’ 
shares in execution of the personal decree against the father and bring them to sale, 

in which case the only. defencé the sons would be able to put forward would be ~ 
that the father’s debt were incurred for illegal or immoral consideration. This 
pae appears to be supported by this observation of Varadachariar, J., in 
Nataraja v. Lakshman? referred to supra: 


“Tt is true that in execution of the personal decree to be obtained against the father after the 
sale of his share, joint family pepas may be brought to sale ; but we think the proper stage for 
determining the extent to which the family properties may be made liable even on the basis of the 
sons’ liability under the pious obligation doctrine will be when the plaintiff applies for the passing of a 
personal decree.” : i 

Our attention has been drawn to a recent Full Bench decision of our Court 
in Abdul Hameed Sait v. Provident Investment Co., Lid.?, which held that a mortgage 
decree for sale simpliciter, without any’ personal liability obtained against a father 
alone, on a mortgage of the joint family property created by him for purposes not 
binding on the family, cannot be made to bind the sons’ share by the application 
of the principle of pious obligation, but that a sale held of the joint family property 
in execution of such a decree is binding on the sons’ share. I am not here concerne 
with the reasoning which led the learned Full Bench to that conclusion, but with ~ 
great respect from a practical standpoint the decision represents a practical pro- 
gressive advance in the classification of a most confused domain of law over which 
conflict has raged up to, and also since the time of the leading Privy Council decision 
in Hanumanpersaud Panday v. Mussamat Babooee Munraj Koonweres*. I have found 
it extremely difficult myself with great respect to appreciate the difference in case 

*law between a debt oma mortgage and any other kind of debt which a Hindu son 
is under a pious obligation to ‘discharge. The procedure in a promissory note 
, debt is quite simple for the bank ora creditor who lends to a Hindu father. Hesues 
on the promissory note and to avoid subsequent litigation makes the sons parties 
and the only manner in which they can avoid a decree is by pleading that the debts . 
are’ not binding upon them on the ground of illegal or immoral consideration. No 
question of legal benefit or necessity arises. The creditor can then proceed against 
_ the joint family property without fear of subsequent litigation. When we enter 
- the ‘domain of mortgage which case law regarded as settled has considered to be 
primarily an alienation, the position becomes far more complicated for the 
banker or creditor who lends on security to a Hindu father. The precaution of 
making the sons parties to the mortgage becomes of little practical avail in case the 
bank is unable’ to discharge the onus of proving legal necessity or benefit, if they 
can question the right of the creditor to bring their shares to sale on other grounds 
later in execution. 

The practical effect of the recent Full Bench decision in Abdul Hameed Sait v. 
Provident Investment Co., Ltd.*, which arose out of a suit by a son who was not impleaded 
in the mortgage suit after, joint family property had in fact been sold in execution 
of the decree agains’ the father, is that the only defence open to the sons of a Hindu 
family to save joint family property from being brought to sale for the father’s 
debt is by proving that the debt was for illegal or immoral consideration and indeed 
had the bank taken an outright sale from the father of the hypotheca or a portion 
thereof and entered into possession the onl} remedy by the sons would have been 
by way of a suit to declare that the sale was not binding on them on this ground. 
Is.it therefore necessary only in the case of a mortgage to force a creditor or expose 
him to contentious litigation in two different stages even though he may implead 
the sons to have the liability of their shares to be brought to sale finally determined ? 
As it appears to me, if the sons are impleaded in the mortgage suit as parties, they 
must in the suit itself plead that the debt is not binding on them on grounds of 
illegal or: immoral consideration and if they do not do so, it is not open to them 


—_ 
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to raise this plea at any subsequent stage or in any further legal proceedings. With. 
great respect to the opinion of Varadachariar, J., extracted supra.in Nataraja v. 
Lakshman’. I can only regard it as an obiter dictum and not a finding on a point 
for determination in the case decided there which can be regarded as a binding 
and authoritative pronouncement of law or procedufe. Both learned advocates 
agree that it was open tothe sons in this suit on the mortgage on which they have 
been impleaded to take the defence of illegal or immoral consideration. It neces- 
sarily follows, in accordance with principles of ordinary established law and practice, ` 
that a defence open in a suit must be taken in the suit and resolved at the trial and 
. cannot be taken as a second alternative defence at some later stage. The different 
Stages of a mortgage suit, preliminary decree, final decree and personal decree do 
not appear to provide ‘any justification for a deviation from this regular procedure. 
The mortgage simpliciter Subba Rao, J., referred to in Abdul Hameed Sait v.Provident 
Investment Co., Lid.*, I understand to be 4 mortgage decree only against the father 
in a suit in which the sons have not been impleaded. When the sons are impleaded 
in such a suit, they must, as it appears to me, take the plea of illegal or immoral 
consideration or suffer a decree against their shares of the property, the question 
of antecedent debt or legal necessity being matters, therefore in such a suit of ` 
purely academic interest. This is the only practical application to be given to 
the Full Bench decision in Abdul Hameed Sait v. Provident Investment Go., Lid.*. 


The procedure 'to which the bank has been driven in this case, of selling first 
the father’s one-fifth share only and then later seeking to attach the sons’ shares 
in execution of the personal decree against the father, puts a premium on fragmen- 
tation of land and long drawn out contentious litigation which merely opens out 
avenues for unnecessary suits. The purchaser of the undivided one-fifth share has 
to file a partition suit against the sons and realise his purchase, and when the shares 
of the sons ultimately are brought to sale, as indeed they mufst if they cannot prove 

-illegal or immoral consideration, and bought by a third party, further avenues of 
litigation are opened out. This is a case in which the hypotheca was of substantial 
value, greatly in excess of the bank debt which it secured. Judging by the purchase 
of an undivided one-fifth share for about Rs. 9,000 the sale of a portion of the hypo- 
theca would have liquidated the entire debt and left the family with substantial 
property. Probably after the cumbrous procedure adopted and the litigation 
entailed, the family will have little or nothing left.. The procedure has it is true 
enabled the family to hang on to possession for some year but with ultimately 
deleterious results to themselves, the rural economy of the country and generally 
speaking, commercial morality. 


The appeal is allowed, with costs throughout. Time for redemption three 
months from this date. 


Krishnaswami Nayudu, F7.—I had the advantage of perusing the judgment just 
now delivered by my learned brother and ‘I am in agreement with him that the 
appeal should be allowed. However, I would like to make the following obser- 
vations regarding the question of law arising in this case. 


My learned brother, referring to the view of the commentator of Mayne’s 
Hindu Law, 11th edition at pages 382 to 385 that a managing member, whether 
he is a father or a senior coparcener, cannot start a new trade or business, 80 as to 
impose upon minor members the risk of such business, observed : 


“Whether however this limitation on the power of a manager applies to the manager of a trading 
family or one whose kulachara or hereditary vocation is trade was held to be not free from doubt in 
view of Ram Nath v. Chiranji Lal? and other earlier decisions cited, We would with respect: agree 
with the view expressed by the learned commentator that the better view seems to lie against the im- 
position of any such limitation; otherwise there would be an undue curtailment of commercial adven- 
ture and enterprise, which is the very life, so to speak of a hereditary trading family.” ~- 





1, AIR. 1937 Mad. 195. Mad. 999 (F.B.). 
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I would, however, like to clarify the position even as regards a_ hereditary 
trading family. The principle of the Privy Council decision in the Benares Bank 
v. Han Narain, that the manager of a joint Hindu family, either governed by the 
Mitakshara or the Dayabhaga has no authority to impose upon a minor member 
the risk and liability of a new business started by him and that it will not make any 
difference when the manager is the father of the minor must be deemed to have 
set at rest the view taken by some High Courts including the view taken by some 
‘learned Judges of this Court that a father can bind his minor sons by starting a 
new business with the aid of,family funds. 


In Venkataswami v. Palaniswami*, Venkatasubba Rao, J., “held that a Hindu’ 


? 


father by starting a business with the aid of family funds can make that a family ` 


business and in such a case, an alienation made by the father, for raising funds 
for carrying on that business is binding upon the sons, on the ground that it was 
for Jegal necéssity. 


In Damodharam Chetti v. Bansilal Abeerchand®, Coutts Trotter, C.J. and Srinivasa 
Ayyangar, J., while approving the dictum of Sadasiva Ayyar, J.,in the Official Assignee 
of Madras v. Palaniappa Chetty*, to the effect that a Hindu father belonging to a trading 
community has a right to begin a lawful and ordinary trade.business as joint family 
business in which himself and his minor sons were partners, observed that too 
narrow a construction should not be allowed to be placed on such expressions as 
“ family trade or business’ and that with changes of civilizations and conditions 
what should be applied is not a rigid rule of law but the principle on which it is 
based, that it seemed to them absurd to suppose that if a family business should be 
found to have consisted in the purchase and sale of one commodity, purchase and 
, sale of another commodity should be held to be outside the scope of the family 

business, that each case will have to be determined only with es | to its pdrticular 
facts and that the question to be determined in each case should be whether having 
regard to the aoa business, profession, means of livelihood or what is called 
the ‘ kulachara’ ot the family, the particular enterprise or embarking was only 
within the reasonable limits of the exercise thereof or really having regard to its 
nature or extent, a new speculative enterprise. In that case, however, the father was 
carrying on business in the purchase and sale of piece-goods ; but he ceased to 
carry it on for some time, and after his death a similar business was started by the 
son and the fact that the father ceased to carry on the business for a few years was 
held not sufficient to make a similar business started by the son any the less a family 
business. 


In N ataraja v. Lakshman®, Varadachariar, J., observed that the view of Venkata- 
subba Rao, J., in Venkataswami v. Palamswami*, can no longer be valid in view of the 
Privy Council decision in the Benares Bank’s Case}. With reference to the contention 
pe on tht observations of the Full Bench in Ram Nath v. Chiranji Lal®, that it 
would be open to the creditor to show that apart from the arfcestral character of the 
business the debts themselves were borrowed in circumstances or for purposes that 
will make them binding on the family by independent evidence, the learned Judge 
observed that in that case the ancestral character of the business or otherwise would 
not come into the picture and no difference could turn on the fact that the debts 
are incurred by the father and not by any other manager and the proof must there- 
fore amount to proof of necessity in the sense ordinarily known to the Hindu Law. 


In Ram Nath v. Chiranji Lal®, the father in a joint Hindu family consisting 
of himself and his sons, raised money on a mortgage of the family property, two- 
thirds of the amount being expressed to be for the purpose of an ancestral lace shop 
at Muttra and the balance for a cloth shop in Delhi, which has been in existence 


I. (1932) 63 Mars m L.R. 59 I.A. 300: Ae Co ee 35 M.L.J. 473: LLR. 41 Mad. 
I.LR. 54 wee oe 824 at p. 8 
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for a number of years. In a suit for sale on the mortgage brought against the sons, 
the father having died, the defence was that there was no legal necessity for the 
mortgage and it was not binding on the family. Following the pronouncement 
in Benares Bank’s casg}, it was held that it is settled law that money borrowed for the 
purposes of an ancestral family business is per se a valid justification for alienation 
of family property and in such a case no further inquiry on the part of the creditor 
is required. It was held further that : 
“But the question-whether a particular transaction, even though the money was required for the 
pupon of a newly started business, was for legal necessity or for the benefit of the estate awd the 
amuly is a separate question. Ifthe business though not ancestral, had become a joint family business 
and was not the separate business of particular members then there may be circumstances under 
‘which money required for such business may cither be for legal necessity or for the benefit of the 
family and the family estate. The question whether the transaction was for such benefit or not isa 
-a question of faet depending on the circumstances of cach case dnd it is for the Court to decide whether 
it was so beneficial and was such as an ordinary prudent manager would have entered into in the 
interests of the family.” i 
In Raghunathji Tarachand v. The Bank of Bombay?, where an adult male member 
carried on ancestral business in the name of the ancestral firm and a suit was inst- 
tuted for recovering the amounts due on pronotes from the firm, it was held that 
the minor coparcener’s share in the firm was liable. Chandavarkar, J., observed 
at page 76: 

“According to Hindu Law givers from Manu down traders, formed a part of the Hindu 
polity and the profession of trade was meant for the third and last of the twiceborn castes, namely, . 
aishyas. The Brahmins and the Kshatrias were allowed to trade only in case of necessity and in 
times of distress. There are special rules laid down for traders. Where a caste or a joint family 
takes to trading and that is handed down from one gencration to the next and so on, it is called a 
trading caste or a trading family and trade becomes its duty or practice. In that case the duty or 
practice is called kulachara. The Smriti writers and the commentators all lay down the injunction 
‘that the king should see that Aulachara meaning the duty of every family or caste, is properly preserved.” 

The learned Judge further observed that a joint family, which carries on a 
trade handed down from ‘its ancestors, becomes a trading family : trade being one 
of its kulacharas as it attracts to itself all the necessary incidents of trade. ‘Then at 
page 78 : ` 

“The rule of Hindu Law that debts contracted by a managing member of a joint family are 
binding on the other members only when they are for a family purpose, is subject to at least one im- 
portant exception. According to a text of Yajnavalkya, “among herdsmen, vintners, dancers, 
washermen and hunters the husband shall pay tht debts of his wife, “and the reason is stated to be that 
“r the livelihood of the family depends” upon the wife....In his gloss upon this text Vignaneshvara 
an the Mitakshara points out that the reason assigned in the text for this exception shown that the 
rule applies to si cases. Apararka states that this is an exception to the general rule relating to 
‘families, Balambhatta in his commentary on the Mitakshara points out at the specified cases 
‘mn the text are not exhaustive but illustrative and that the principle applies to all alike—Brahmins 
and others similarly situated. That is, the term ‘wife’, in the text stands for the Karta or Manager 
-of the family and the terms ‘herdsmen, etc.’ stand for its members carrying on a family business. From 
this text it follows that where a family carries on a business or profession, and maintains itself by means 
of it, the member who manages it for the family has an implied authority to contract debts for irs pure 
poses, and the creditor i$ not bound to inquire into the purpose of the debt to bind the whole family 
thereby, because that power is necessary for the very existence of the family. Whether the debt 
“was contracted for the purpose of the family profession or not, it binds the members.” 
The view of Chandavarkar, J., based on the view of the Hindu Law-givers 
from Manu downwards is that where the kulachara of the family is trade and such a 
trade had been handed down from the ancestors, the family becomes trading family 
and when a karta or manager of the family carries on a business or profession, which 
is the kulach ara of the family, he is competent to contract debts so as to bind the other 
members of the family. But the extension of the principle, that whether the debt 
was contracted for the purpose of the family profession or not, it binds the members, 
cannot, however, with respect, to the learned Judge he considered to be supported 
by the texts referred to. The equation of the karta for the ‘ wife’ in the text of 
Yajnavalkya while apposite in the sense that the karta or manager carries on a 
family business just aga wife engaged in the professions. referred to in the text of 
Yajnavalkya, cannot be extended to lead to the inference that whenever a karta 
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iS engaged i in a business, whether it is a family business or not and the family is 
maintained by that business, the karta is empowered to incur debts and bind the 
other members of the fam ly. It is only debts incurred in respect of the family , 
trade,profession or avocation, whoever it may be that carries it— the wife in the class 
of professions referred to in the text of Yajnavalkya and the father or manager in the 
case of a family trade handed down from its ancestors that can bind the members 
of the family. The Full Bench in Ramnath v. Chiranji? to a certain extent base its 
conclusion on the observations of Chandavarkar, J., in Raghunathyt Tarachand v. 
Bank `of Bombay’. N 


In Nataraja v. Lakshman? which has already been referred to, the family was a 
Brahmin family, whose kulachara obviously was not trading. The family has an 
income of about Rs. 1,000 per annum from family lands. The father of the minor 
sohs started a rice mill business for which he borrowed, which debts’ were sought 
to be made binding on the sons. Varadachariar, J., while dealing with the Full 
Bench case in Ramnath v. Chiranjtlal* observed that it might be possible in cases where 
the other members of the family were adults by conduct of the parties the business 
started by the father might be regarded as joint business, but not so in cases where 
the other members were minors. Finding that the starting of a rice mill business 
by a person situated in the position of defendant 1 (the father) could not be said 
to be not attended with, risk or danger to the family property, the learned Judge 
was of the opinion that even a family manager, though actuated by the motive 
of increasing the family income, was neither obligated to adopt nor was justified 
in adopting a course of that kind with a view to give the minor members more 
comfort than the normal income’ of the family properties would make possible and 
that such a transaction could not be supported either on the ground of family 
` necessity or benefit on the ground that it was executed in connection with an ances- 
tral business in the sense in which the expression was known to Hindu Law. 


In so far as ancestral business is concerned, it is competent to the adult son to 
carry on that business after his father’s death and incur debts for the purpose of that. 
business, which: would bind the interest of the sons, since ancestral business must be 
considered to be an asset of the family which the adult son gets into possession and 
which he is entitled to maintain and carry on and if in the course of carrying on 
that business he incurs debts, the minor sons cannot escape liability. The difficulty 
arises only in the case of a new business started. Even here, if the new business 
is started by a member‘of a family which had been a trading family in the sense 
that its ancestors’ profession was trade and they actually carried on some business, 
then the mere fact that a new business is started which may not be the very same 
identical business started by the father would not be a sufficient defence to the minor 
sons to resist any proceeding against their interests in the family properties for debts 
incurred by their father in such a business, Even in such a case, it may not be 
open to the father or manager to-start a new business which would be attended 
with risk and not akin to or of the nature carried on by his ancestors. The trade 
or the business carried on need not be the identical one. It may be that the family 
was doing money-lending business. The father or manager therefore cannot be 
permitted to start a speculative business in stocks and shares, though the family 
is a trading family, the reason being that it is a business attendant with grave risks. 
Though the imposing of limitations on the powers of a manager of a trading family, 
whose kulachara is trade; may amount to a curtailment of the spirit of commercial 
adventure and enterprice in a trading family on the other hand to hold that in a 
trading family the father or manager can start any business or trade however risky 
it may be, would be to hazard the interests of the minors in the joint family property. 
It will therefore bea question of fact in ‘every case whether even in a trading family, 
a new business started is one which is,akin to or of the nature carried on by the 
family, or is'one attendant with risk and should not therefore have been started, 
which might result in detriment to the interests of the minor. An extension of the 
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old business may not be considered to.be a new business, but a new business started 
must be shown to be a business which is not one that would ordinarily lead the 
members of the family to great risk. The mere fact however that the business 
carried on, though started for the first time, is by a member who belonged to a 
family whose kulachara is trade but one of the ancestors of the family at any me 
engaged themselvés in trade, cannot entitle the manager by starting a trade and 
incurring debts to seek to bind the interests of the other members of the family. 
Manu in his four-fold classification of Hindus assigns the profession of trade to 
Vaishyas. Similar professions are assigned to the other three castes. But it is 
common knowledge that several families belonging to the Vaishya community 
have not been in fact engaging themselves in trade and have taken to othe avo- 
cations. To permit therefore a member of a Vaishya community, whose family 
at any rate for two or three generations previously had not engaged themselves in 
trade, to start a business and incur debts so as to bind the minor members of the 
family on the ground that he belongs to the community of Vaishyas would be placing 
in jeopardy the minors’ interests in the joint family. In order to bind the minors’ 
interests in the property it has to be shown not only that the family was a Vaishya 
family, but in fact the ancestors engaged themselves in trade. : 


In the present case, however, there is clear evidence oral and documentary 
referred to by my learned brother, especially that of D.W. 1 and Exhibit 11 series 
to show that the rst defendant apart from his being a member of the Vaishya 
community, whose kulachara is trade, his father was carrying on money-lending 
business, which the 1st defendant was carrying on even during the lifetime of the 
father and after his death, in addition to it the rst defendant started a rice mill. But 
the representation made to the bank under the security bond Exhibit A-3 was that 
overdraft facilities to the extent of Rs. 17,000 were required for the family business 
as shroff merchants. Mr. Anantha Ayyar sought to build up an argument to 
support a distinction between shroff business and money-lending business, the shroff 
business being considered to be mainly a business dealing with precious’metals. In 
Ramanatha Ayyar’s Law Lexicon, page 1183, “shroff” is understood to mean 
* banker, a money changer also and more commonly, an expert employed in Banks 
and treasuries to examine money”’. <A shroff business, according to the Tamil 
Lexicon, means a business where precious metals are sold and it includes also a 
busine s of banking. We have, no doubt, however, that the shroff business which 
the 1st defendant carried on was money-lendjng and at any rate akin to the business 
which his father was carrying on. If the’ decision in the present case depended 
on the mere fact that the 1st defendant was a Vaishya and it was not shown that the 
father did any business, much less money-lending business, it would not have been 
possible for holding that it is a business which could be considered to be a family 
busine s. On the evidence in this case, I am satisfied that not only that the family 
is a trading family by birth but also by avocation and as such the carrying on of the 
shroff business by the 1st defendant for which purpose be borrowed from the plain- 
tiffs in a family business and he was competent to incur debts in the course of the 
running of the business so as to bind his minor sons. 


I am in agreement that the debt is liable to be scaled down in accordance 
with the sections 13 and 13-A of the Agriculturists Relief Act. I do not wish to 
express any opinion, however, with reference to the observations of my learned 
brother as to the procedure adopted in the case and the necessity for the minors 
to plead in the suit itself as to any illegality or immorality of the debts and the con- , 
nected questions: arising therefrom as it appears to me that they do not arise for 
determination in this appeal. ° 


R.M. Appeal dllowed. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mrp. P. V. RAJAMANNAR, Chief Justice, Mr. Justice RAJAGOPALAN 
AND Mr. Justice RAJAGOPALA AYYANGAR. 
Messrs. C. Hajee Abdul Shukoor and Gompany .. Petitioners* 
D 


“The State of Madras, represented by Deputy Commissioner 


of Commercial Taxes, Madras .. Respondent. 

Madras General Sales Tax Act (IX of 1939)—-Turnover and Assessment Rules—Rules 4 and 16—Scope 
and function of—Tax on sale of hides and skins—Single point taxation—Scheme of. 

Though section 3 (1) of the Madras General Sales Tax Act levies a tax on the sale of goods on 

dealer on his total turnover, in the cases of hides and skins this provision is subject to the terms 

of section 5 of the Act enacting a single point taxation in respect of certain specified sales. Section g of 
the Act would therefore be subject to the provisions of among others, section 5 (vi) of the Act relating 
to hides and skins. The single point of taxation in a series of sales in such cases has to be fixed bẹ the 
rules. Rule 4 (2) of the Turnover and Assessment Rules does not amount to the taxation of a single 
point within section 5 (vi) but it is merely designed to determine whether it is the buyer or the seller 
that shall be liable to be taxed. The single point is fixed and the liability to tax is established only 
under rule 16. Under rule 16 (2) (i) it is only the sale of untanned hides and skins by a licensed 
dealer to a licensed tanner who tans the same that gives rise to a tax liability and hence purchases 
of untanned hides and ski.s by tanners from persons other than licensed dealers are not within the 
taxing provision. 

Syed Mohammed & Co. v. State of Madras, (1952) 2 M.L. J. 598 at page 612, held obiter. 

Mohomed Zakiria @ Co. v. Government of Madras, (1954) 2 M.L,J. 668, observations approved. 

In computing the purchase turnover of a licensed tanner only the sale to him from licensed dealers 
should be included. . 

Quaere : Whether a licensed tanner, who purchases untanned hides and skins from an unlicensed 
dealer is liable to be taxed on his turnover under rule 16 (2) or under any other provision of the Act 
and rules framed thereunder? Í 


Petition under section 12-B (1) of the Madras General Sales Tax Act, praying 
the High Court to revise the order of the Sales Tax Appellate Tribunal, Madras, 
dated roth September, 1953 and made in T.A. No. 966 of 1952 preferred against 
the order of the Commercial Tax Officer, North Madras dated 12th September, 
1952 in appeal No. 156 of 1952-53 (Assessment No. A3/333 of 1950-51 dated grst 
March, 1952 on the file of the Deputy Commercial Tax Officer, Harbour Division.) 

T. T. Srimvasan Advocate for Petjtioners. > po on 

Assistant Government Pleader (K; Veeraswami) for Respondent. 

When the petition came for hearing in the first instance before Rajagopalan 
and Rajagopala Ayyangar, JJ., following order of reference to the Full Bench was 
made by p 

Rajagopala Ayyangar, J.—This revision by an assessee relates for consideration 
among others the scope and function of rules 4 and 16 framed under the Madras 
General Sales Tas Act in the scheme of taxation of untanned hides and skias. The 
assessee, which is a firm, was a dealer-tanner in hides and skins, and held a license 
under section 5 of the Act and the rules framed thereunder. Under the rules the 
tax is levied on a purchaser and that was the manner that the assessee’s turnover 
was computed. . Among the items included in this turnover, as it finally emerged 
from the Sales Tax Appellate Tribunal, was a turnover in respect of purchases in 
hides and skins from Bombay by the assessee to the value of Rs. 2,72,205/8/3. In 
regard to this, the contention of the assessee before us was that the amount was not 
liable to tax under rule 16 (2) of the Turnover and Assessment Rules, since the provi- 
‘sion was, it was contended, so framed as to impose a tax liability only when the pur- 
chage-was.from a dealer who was licensed under the Madras General Sales Tax Act, 
and that a ‘purchase from an unlicensed dealer was not liable to be included in the 
turnover of a tanner assessee. The argument was that rules 15 and 16 were the sole 
charging provisions as regards dealers in hides and skins, and that rule 4 (2) was 
not a charging section, but merely determined whether it was the seller or the buyer 
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that was liable to be taxed. Reliance was placed in this connection on a judgment 
in Mahomed Zakiria & Co. v. Government of Madras!, which, though not a final 
decision on the point, appears to be inclined to consider favourably such a construc- 
tion of the provisions. On the other hand, the learned Advocate-General drew 
our attention to a passage in the decision of this Court in Syed Mohammad & Co. v. 
State of Madras*, which appears to support the interpretation that rule 4 (2) is a 
charging provision. These observations are really obiter, and though this judg- 
ment was affirmed by the Supreme Court, no reference is made to this passage in 
the affirming judgment. In view, however, of the conflicting views expressed im 
these two decisions and the general importance of this question, we consider that 
the matter should be decided by a Full Bench ,and we accordingly direct the papers 
to be placed before the learned Chief Justice for the purpose of answering the fol- 
lowing question : 

“ Whether a licensed tanner, who purchases untanned hides and skins from an unlicensed dealer, 


is liable t be taxed on his turnover under rule 16 (2) or under any other provision of the Madras 
Gencral Sales Tax Act and the rules framed thereunder? 


The other questions can be decided after this reference is answered. 
The petition then came on for hearing before the Full Bench. 


K. V. Venkatasubramania Ayyar for T. T. Srinivasan and A. N. Rangaswami, 
Advocates, for petitioners. 


The Advocate-General (V. K. Thiruvenkatachari) for the Assistant Government 
Pleader (K. Veeraswami) on behalf of Respondent. 


The judgment of the Court was delivered by 


oN seem Ayyangar, F7—The question of law which has been referred to the 
Full Bench is 

Whether : a licensed tanner who purchases untanned hides and skins from an unlicensed dealer 
is liable to be taxed on his turnover under rule 16 (2) a under any other provisions of the Madras. 
General Sales Tax Act and the rules framed thereunder? 
The circumstances leading to this reference have been set out in the order of 
reference and need not be repeated. 


It will be convenient to refer to the relevant provisions of the Madras General!’ 
Sales Tax and the rules framed thereunder and examine the question in the light 
of these provisions before dealing with the observations in the two decisions adverted’ 
to in the order of reference. 


Section 3 of the Act is what might be termed the eel charging provision. 
The relevant portion of this section is in these terms : 
“g3 (1) Subject to the provisions of this Act, (a) ¢very dealer shall pay for each year,a tax 
on his total turnover for such year ; and 
(3) A dealer whose total turnover in any year is less than ten thousand rupees shall] not be, 
liable to pay any tax for that year under sub-section (1) or sub-section (2). 
(4) For the purposes of this section and the other provisions of this Act, turnover shall be 
determined in accordance with such rules as may be prescribed : 
* Provided that no such rules shall come into force unless they are approved by a resolution of the- 
Legislative Assembly. 
(5) The taxes under sub-sections (1) and (2) shall be assessed a and collected in such 
manner and in such instalments, if any, as may be prescribed.” 


Provided that 


(i) in respect of the same transaction of sale, the buyer or the seller, but not both, as determined’ 
by such rules as may bs described shall be taxed ; 


(i) ‘where a dealer has been taxed in respect of the purchase of any goods in accordance with 
the rules referred to in clause G) of this proviso, he shall not be taxed again in respect of any sale of 
such goods effected by him.’ 

‘Dealer’ is defined in section 2 (b) as any person who carries on the busi- 
ness of buying or selling goods. 


1. 2(1954) 2 MLL.J. 668. 2. (1952)-2 M.L. Je 598 at p. 612. 
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Though section 3 (1) levies a tax on the sale of goods on every dealer on his 
total turnover—subject to exceptions which are not relevant—in the case of hides 
and skins this provision is subject to the terms of section 5 enacting single point 
taxation. Section 5 reads: 


“s5. Subjeet to such restrictions and conditions as may be prescribed including ae as to 
licences and licence fees— i 


(i) the sale of handspun yarn and of any cloth woveñ on handlocms wholly with Sandia, 
yarn and sold by persons dealing exclusively in such cloth, shall be exempt sa taxation under sec- 
tion 3, sub-section (1) ; 


(ii) the sale of cotton (including kapas) a of cotton yarn other than TER yarn shall 
be liable to tax under section 3, sub-section ‘ay }, only at such single point in the series of sales by succes- 
sive ‘dealers as may be prescribed and only at the rate of one-half of one per cent of the turnover at 
that point; 


(iii) the sale of any cloth woven on handlooms wholly or partly with mill yarn shall be exempt 
from taxation under section 3, sub-section (1), if the sale is to a wholesale or retail dealer in the State, 
or if the sale is for delivery outside the State and delivery is actually so made ; 


(iv) the sale of bullion and specie shall be liable to tax under section go Su sub-section (1), at 
eae ee ee ee and only at the rate 
of one-fo f one per cent. of the turnover at that point ; 


(v) the sale of tea grown by the seller or grown on any land in which he has an interest, whe- 
ther as owner, usufructuary mortgagee, tenant or otherwise, shall be exempt from taxation under 
section 3, sub-section (1), ft the sale is for delivery outside the State and delivery is actually so made ; 


Ag vi) the sale of hides and skins, whether tanned or untanned * r * 
be liable to tax under section 3, sub-section (1) only at- such single point in the series of sales by succes- 
sive dealers as may be Pree 

A. section 3 (1) itself opens with the words ‘ subject to the provisions of this Act,’ 
section 3 would be subject to the provisions of, among others, section 5 (zi). It will 
be noticed that sub-sections 4 and 5 of section 3 and section 5 refer to “ prescription ” 
and under section 2 (f) ‘ prescribed’ means prescribed by rules made under the 
Act. In accordance with these provisions, rules have been made providing inter 
alia whethér the buyer or the seller has to be taxed-in respect of a transaction of 
sale under proviso (1) ‘to section 3 (5) for the determination of the turnover of a 
dealer under section 3 (4), and also generally for the assessment, levy and collec- 
tion of the tax under section 3 (5) as also in regard to restrictions and conditions 
including conditions as to licence and licence fees referred to in the opening words 
of section 5. 


The rules are in two sets, The first is Madras General Sales Tax (Turnover 
and Assessment) Rules dealing with the determination of the turnover, the “ pres- 
cribing ” of the person whose turnover is liable to be taxed, fixation of the points 
at which the transaction is liable to taxation in respect o ‘those commodities for 
which a single point taxation is provided for in the Act as also for the levy and collec- 
tion of the tax. The other set of rules entitled the Madras General Sales Tax Act 
Rules lays down the procedure for application for licence: under the Act, the 
authority to grant them, the conditions subject to which they are granted, the 
fees prescribed therefor, the accounts to be maintained by assessees, the hierarchy 
of officials and authorities who are to carry out the assessment-or hear appeals or 
deal with revisions therefrom and such other procedural matters. In the present 
case we are concerned with the Turnover and Assessment Rules. Rule t of these 
Rules provides: 


“4 (1) Save as provided in sub-rule (2) the gross turnover of a dealer for,the purposes of these 
rules shall be the amount for which goods are sold by the dealer. 


-- . (2) In the case of the undermentioned goods the gross turnover of a dealer for the purposes 
“of these rules shall be the amount for which the goods are bought By the dealer— 


(ay groundnut, 


(b) Cashew, cotton (including kapas) bought by spinning mill or by dealer who exports out- 
side the State. 
' (c) untanned hides and skins bought by a licensed tanner injthe state, and 
(d): untanned hides and skins exported outside the state by a licenced dealer in hides and skins” 
| 
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Rule 5 sets out how the net assessable turnover is derived, and rules 6 and 13 lay 
down the procedure by which the assessing authority determines the turnover and 
levies the tax. Rule 14 enjoins upon the assessing authority the necessity to 
record its reasons in writing in cases where it determines the turnover on a 
figure different from that shown in a return submitted under the provisions of 
the rules, with a proviso that the same shall not affect the validity of assess- 
ments duly made. Rules 15 and 16 are the special rules designed to apply to the 
asses ment and levy of the tax payable on hides and skins. Rule 15 (1) enacts 
that rules 6 to 13 shall not apply to licensed tanners and other licensed ‘dealers in 
hides and skins in respect of their dealings in hides and skins but that the provisions 
of that and the folowing rule shall apply to them in respect of such dealings. The 
other sub-clauses of rule 15 are not very relevant in the present context as they relate 
to the provisional assessments, their collection and the final adjustments in the 
light of the turnover for the year when finally ascertained. Rule 16 is the crucial 
rule which determines the points at which the tax on hides and skins is levied. It 1s 
necessary, therefore, to set out this rule in full: 


“16. (1). In the case of hides and skins the tax payable under section g (3) shall be levied in 
accordance with the provisions of this rule. 


(2) No tax shall be levied on the sale of untanned hides or skins by a licensed dealer in hides or 
akins except at the stage at which such hides or skins are sold to a tanner in the State or are sold for 
export outside the State. 


(i) In the case of all untanned hides or skins sold to a tanner in the State, the tax shall be levied 
from the tanner on the amount for which the hides or skins are bought by him. 


(ii) In the case of all untanned hides or skins which are not sold to a tanner in the State but are 
exported outside the State,the tax shall be levied from the dealer who was the last dealer not exempt 
from taxation under section 3 (3) who buys them in the State on the amount for which they were 
bought by him. 

(3) Sales by licensed dealers of hides or skins which have been tanned within the State shall 
be exempt from taxation provided that the hides or skins have been tanned in a tannery which has 
paid the tax leviable under the Act. If such hides or skins have been tanned in a tannery which is 
exempt from taxation under section 3 (3), the sale of such hides or skins shall be liable to taxation as 
under the next sub-rule below dealing with hides or skins tańned outside the State, 


(4) Sales by licensed dealers in hides or skins which have been tanned outside the State shall 
be exempt from taxation except at the stage of sale by the dealer, who is the first dealer not exempt 
from taxation under section g (3) who sells them within the State. ‘The tax shall be levied from such 
dealer on the amount for which he sells such hides or skins. 


(5) Sale of hides or skins by dealers other than licensed dealers in hides or skins shall, subject 
to the provisions of section 3, be liable to taxation on each occasion. of sale.” 


Before considering the exact terms of this rule, it is necessary to set out the terms 
of rule 5 of the General Sales-tax Rules under which dealers have to obtain licence, 
for the purpose of their dealings. This rule runs thus: 


“s. (1) Every person who— 
(a) deals in cotton and or cotton yarn other than handspun yarn and or handspun yarn, or 
(6) deals cxclusively in cloth woven on handlooms wholly with handspun yarn, or 
(c) deals in cloth woven on handlooms wholly or partly with mill yarn, or ` 
(d) deals in bullion and or specie, or 
(e) deals in hides and or skins whether.as a tanner or otherwise, or 


0) for an agreed commussion or brokerage, buys and or sells goods of any description on be- 
half of known principals, shall, xf he desires to avail himself of the Se ge provided in secti ns 5 
and 8 or the concession of taxation only at a single point or of taxation at the rate specified in section 5, 
submit an application in Form 1 for a licence in respect of each of his places of business to the authdri 
specified in sub-rule (2) so ag to reach him not later than the goth day of April of the year for whi 
the licence is applied for :, 


Provided that in the case of a business which is commenced in the course of a financial year 
the dealer shall submit the application for the license to such authority so as to reach him not later 
than thirty days from the date of commencement of his business. 


Provided further that, where the exemption or concession aforesaid was conferred for the 
first time by the Madras General Sales-tax (Amendment) Act, 1947 and the dealer had commenced, 
business before the rst January, 1948, he shall submit the application for the licence not later than 
the rst March, 1948.” : f 
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It will be seen that the licensing provisions are not compulsory and the basis upon 
which they are worked is that if a dealer desires to avail himself of the exemption 
f pene under sections 5 and 8 or the concession of taxation only at a single point, 

e has to obtain a licence. In other words, the penalty for not taking out a licence 
is the deprivation of the concessions named in sub-clauses 5 (1) (f). We are not 
now called upon to consider the exact scope of the concessions as laid down under 
this provision for the very good reason that the case involved in the present reference 
relates to a licensed tanner and his liability to taxation under rule 6 of the Turnover 
and Assessment Rules. 


It will now be convenient to consider the terms of rule 16 under whieh in the 
case of hides and skins the single point in the series of sales by successive dealers 
has been prescribed. Sub-rule (1) laying down that 

‘in the case of hides and skins the tax payable under section g (1) shall be levied in accordance 
with the provisions of this rule” 
makes it clear that so far as hides and skins are concerned, the levy of the tax under 
the charging provision, section 3 (1), is to be determined only in accordance with 
the provisions of rule 16. ‘This really carries out the provisions of rule 15 (1) under 
which in relation to licensed dealers in hides and skins in respect of their dealings 
in hides and skins, the provisions of rule 16 shall apply. This reference is concerned 
with ibe proper interpretation of rule 16 (2) which runs: 

“ No tax shall be levied on the sale of untanned hides or skins by a licensed dealer in hides or 


skins except at the stage at which such hides or skins are sold to a tanner in the State or are sold for 
export outside the State. 


(i) In the case of all untanned hides or skins sold to a tanner in the State, the tax shall be levied 
from the tanner on the amount for which the hides or skins are bought by him. 


(ii) In the case of all untanned hides or skins which are not sold to a tanner in the State but are 
exported outside the State, the tax shall be levied from the dealer who was the last dealer not exempt 
from taxation under section 3 (3) who buys them in the State on the amount for which they were 
bought by him.” 

We shall now set out the respective arguments submitted on behalf of the asgtssee 
and by the learned Advocate-Generdl on behalf of the State as to the proper scope 
and effect of this sub-rule. The construction which the learned Advocate-General 
invited us to adopt was his. Under section 3 (1) of the Act a liability is imposed 
on every dealer to a tax on his total turnover subject only to the condition that in 
respect of each transaction of sale, the rules would determine whether it is the buyer 
or the seller hat would be liable but not both. This multi-point levy i. not, however, > 
applicable to sales of hides and skins but they are to be taxed only at a single 
point fixed by the rules. Section 5 (vi) postulates a series of sales each of which 
might be taxable the rule-making authority being given the power to fix a single 
point in such series of sales at which the tax is to be levied. If, therefore, the rules 
fixed a single point at which the sale is to be taxed and if they determined whether 
it was the seller or the buyer that should pay the tax, the charging ‘provision imme- 
diately comes into operation, the charge gets levied and the tax becomes exigible. 
Rule 4 of the Turnover and Assessment Rules satisfies all the requirements of law 
to bring the cha ge into operation. Sub-rule (2) specifies, a few commodities in 
respec of which the tax is payable on the purchase turnover, that is, it is payable 
by the buyer and among these, hides and skins are included. The pres- 
cription, therefore enjoined by section 3 (5) proviso (i) is made. Sub-clauses (c) 
and (d) perform a double function. ‘They fix the single point for tax tion as re- 
quired by section 5 (at) and in addition sal also specify as required by section 3 (5) 
as to whether itis the buyer or the seller that should be taxed in respect of a sale 
in that commodity. Rule 4 (2) (c) provides that in respect of untanned hides and 
skins bought by a licenced tanner in the State, the gross turnover of the dealer is the 
: mount for which the goods are bought by him. There is no doubt that'in the 
pre ent case, it is a licensed tanner who has bought the goods. The expressions 
‘bought by a licensed tanner’ in the context and in the light of the other provisions 
of the rules should be understood to mean ‘bought by a tanner’ for the purpose of 
tanning and is actually tanned by him, that is, the licensed tanner is referred to 
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not in an occupational sense merely. ‘The forms prescribed under the rules for the 
returns to be submitted by the dealers in hides and skins effectuate this purpose | - 
and enable the tax to be levied on the purchase turnover of hides which are really 
consumed in a tannery or which are exported outside the State as untanned hides 
and skins in respect of which also the tax is laid down by the sub-rule. * The forms 
referred to are forms A-4 and A-5 and under these the tanner-dealer returns his 
purchase turnover but this is deducted from the assessable turnover when the goods 
» are sold to another dealer within the State without being tanned by the tanner- 
purchaser. The argument is that it is immaterial for the purpose of rule 4 (2) (e) 
as to the person from whom the licensed tanner purchases and, that a liability to 
pay the tax arises on his purchase and it does not matter whether the person from 
whom he buys is a licensed or an unlicensed dealer. This last argument is put 
forward in order to sustain the plea that rule 4 (2) (c) and (d) also serve to fix the 
. Single point for the purpose of taxation under section 5 (at): of the Act. It is urged 
that if rule 4 (2) (c) and (d) were understood in this sense, there would automatically 
be only the single point, for there cannot be a series of purchases by tanners for 
tanning for when the process of tanning is completed, the goods will cease to be — 
untanned skins and hides and in regard to sub-rule (d) there cannot be any further 
sales in the Stat. if the goods have been exported. The further argument is that 
all dealings in hides and skins not falling within rule 4 (2) (c) and (d) arè compre- 
hended within rule 4 (1) under which the tax is levied on the seller on his sale turn- 
over. This contention about the scope and effect of rule 4 (2) is sought to be rein- 
forced by a reference to the language and form in which the tax liability is dealt 
with by rule 16. The provision in rule 16 (2), it will be noticed, is in the negative 
and forbids the levy of a tax on the sale of untanned hides and skins except at the 
‘stage at which such hides and skins are sold to a tanner or sold for export. It iss 
argued that this negative form was adopted because such sales would have fallen 
under rule 4 (1) and’would have been liable .to a tax on their sale turnover. It 
is urged that after this general declaration which, so to speak, gets rid of the absolute 
liability imposed by rule 4 (1), the two paragraphs of 16 (2) numbered (i) and (i) 
deal with the exact cl ss of cases which are dealt with by rule 4 (2) (c) and (d). In ° 
other words rule 16 (2) (¢) merely reproduces and re-enacts rule 4 (2) (c) and should 
not consequently be understood as varying the category of transactions which the 
language of rule 4 (2) (e) is apt to include within its signification. The words 
therefore in rule 16 (2) ‘in the case of all untanned hides or skins sold to a tanner’ 
should be read as meaning untanned skins and hides purchased by a tanner from 
any person whatsoever and the tax is to be levied on the tanner on the amount for 
which the hides or skins are bought by him, Similarly, it is said, sub-rule (#) re- 
produces and re-enacts rule 4 (2) (d). On this basis the argument is that there is 
no specification either in rule 4 (2Y (c) or rule 16'(2) (ii) that the purchase by the 
tannet should have been from a licensed dealer so that every purchase from what- 
ever source would have to be included in his turnover. ~ 


On the other hand, the contention of Mr. K. V. Venkatasubramania Ayyar, 

the learned counsel for the assessee, 1s that the charging provision under the Madras 
General Sales-tax Act, is section 3 (1) but that it becomes operative on the rule 
rescribing whether it is the buyer or the seller on whose turnover the tax is to be 
evied in respect of particular commodity. In addition to this general rule, the 
levy of tax on hides and skins, is subject to a further condition that the rules must 
prescribe one single point in the series of sales at which the tax is to be levied. The 
content and scope of rule 4 is merely to prescribe under proviso (1) to sectian 3 (5), 
namely the determination as to whether it is the buyer or the seller that should be 
taxed and rule 4 (2) (c) cannot be read as the fixation of a Single point for taxation 
within the meaning of section 5 (vt) of the Act. He points out that section 5 (vi) 
requires that in the case of all transactions inf hides and skins, the single point for 
taxation has to be fixed and that even accepting the argument of the learned Advo- 
cate-General, a large number of transactions in hides and skins fall within rule 4 (1) 
under which admittedly there is no fixation of a single point, It is, therefore 
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unreasonable and not proper to assume that in respect only of particular specified 
transactions, rule 4 (2) (c) and (d) operate not merely as prescriptions under the 
first proviso to section 3 (5) but also fix the single point for taxation under section 5 
(vt). The other rules in the Turnover and Assessment Rules particularly rules 15 
and 16 make it absolutely clear that rule 4 is not designed or apt to fix the single 
point for taxation. But, on the other hand, it is really one which merely determines 
whether in respect of particular transactions in any commodity, it is the buyers’ 
or the sellers’ turnover that is liable for taxation. 


Having considered the matter carefully we are clearly of opinion that the con- 
. tention raised on behalf of the assessee ought to prevail. In te case of hides and 
skins no turnover is liable to tax until the single point in the series of sales is fixed 
by the rules and the turnover represents the total ofthe transactions in the year. 
Rule 15 is very clear that the turnover in repect of dealings in hides and skins has 
to be ascertained and assessed under rule 16. Rule 15, it will be noticed, specifical- ` 
ly prescribes that the provisions of that rule apply to the dealings by “‘licensed”’ 
tanners and dealers. ‘Therefore in the absence of any specific indication to the 
contrary, the dealings referred to in rule 16 would be held to mean only dealings 
by licensed dealers. It is in that context that the terms of rule 16 have to be under- 
stood. Rule 16 (1) is a further declaration which emphasises that in respect of 
dealings in hides and skins the determination of the taxable turnover would be 
governed by the other sub-rules. Rule 16 (2) enacts a general rule that in respect 
of dealings in hides and skins, there shall be no taxation at successive points but 
only at two mutually exclusive points, thus conforming to the requirements of the 
prescription called for by section 5 (ot). The two mutually exclusive points are 
set out in sub-clauses (t) and (it) which follow the main portion of the sub-rule. 
The first relates to a tanner which in the context undoubtedly means and can only 
mean a tanner who has actually tanned those goods. Sub-clause (ii) deals with 

oods exported outside the State. Tt will be seen that in both these cases this will 
bo the last sale of goods within the State as untanned hides and skins for in the first 
case, after tanning it will become tanned hides and skins, a matter which is dealt 
with by rule 16 (3) and in the case covered by sub-clause (ii) the untanned hides ` 
_ and skins would have left the State. ‘Therefore, there could be no further sales of the 
commodity within the State. The terms of rule 15 as well as those of rule 16 (2) 
make it clear that it is a dealing by a licensed dealer that is being dealt with under 
these rules. The argument of the Advocate General is that paragraphs (i) and 
(ii) of rule 16 (2) have to be divorced from the opening portion of rule 16 (2) which 
refers to dealings of licensed dealers and should be read as re-enacting the provisions 
of rule 4 (2) (c) which do not specifically refer to the dealer who sells to the tanner 
as being licensed. An analysis of rule 16 (2) clearly establishes the untenability 
of the argument of behalf of the State. The opening paragraph consists of two parts. 
The first is couched in ¢he negative and reads like an exemption of the levy of tax 
on the sales of untanned hides and skins by licensed dealers thus carrying out the 
object of rule 15 (1) under which this rule has to provide for dealings in 
hides and skins by licensed dealers. To this extent it negatives any liability that 
might arise on sales of hides and skins which might have attached to such sales 
by reason of the language of rule 4 (1). The second limb of the sub-rule enacts 
two, exceptions and provides for taxability in those two cases. The two types 
of transactions are indicated as the stages at which the tax would be levied. The 
first is when such goods are sold to a tanner in the State and the second is when they 
are sold for export outside the State. Having regard to the form of this rule which 
deals with sales and not with purchases, the si has to be read as a sale by a licensed 
dealer to a tanner in the State. Though the sub-rule if read’ in vacuo might mean 
“whether the sale is effected to a licensed or an unlicensed tanner” yet read in con- 
junction with rule 15 (1) there can be no doubt that the tanner who is referred to 
in the second limb of the opening paragraph of rule 16 (2) is a licensed tanner and 
this construction would be in accord with the form of rule 4 (2) (c) also. In the 
same manner the sale for export which is referred to in the last portion of this para- 
graph would necessarily mean a sale by a licensed dealer. 
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It will be seen that the two paragraphs numbered (i) and (ii) that follow the 
| Opening paragraph of rule 16 (2) A deal with the two exceptions which have 
been indicated by its second limb. Read in the light of this context there can be no 
'> room for doubt that the dealings of the tanner which are liable to tax under (i) are 
sales by licensed dealers which words are to be found in the opening portion of rule 
"7 16 (2). The expression ‘sold to a tannerXin 16 (2) (i) is a repetition of what is 
contained in the opening paragraph of rule 16 (2) and a continuation of the same 
idea. On the other hand the form of expression used in rule 4 (2) (c) is entirely 
distinct: The pattern of rule 16 (2) (i) is exactly identical and does not need se- 
parate consideration. We are, therefore, unable to accept the argument of the 
learned Advocate-General that rule 16 (2) (i) should be read as identical with rule- 
4 (2) (c) and that the purchse turnover of a licensed tanner would include purchases 

from unlicensed dealers. 

Rule 15 (1) specially declares that the provisions of that and the following 
rule shall apply to dealings in hides and skins by licensed dealers alone, and this 
has been consistently carried out by rules 16 (2), (3) and (4). This scheme is em- 
phasised by the provisions made by rule 16 (5) under which in the case of unlicensed 
dealers, the rule of single point taxation gives place to multi-point tax. It may be 
mentioned that this Court has held in Syed Mohammed & Co v. State of Madras,+ rule 16 
(5) to be ultra vires of the rule-making power as contravening the provisions of sec- 
tion 5 (ot) of the Act and the decision of this Court has been, ed by the Supreme 
Court on appeal. What the effect of this is upon the liability of an unlicensed 
dealer to taxation does not arise for consideration in the present case because the 
assessee whose case is referred is a licensed dealer. But in considering the scheme 
of taxation enacted by rule 16, we cannot ignore the existence of sub-rule 5. 


The conslusion we have reached as\a result of the above discussion is that (1). 
the charging provision, section 3 is subject in the case of transactions in hides and 
skins, to the terms of section 5 (vi) under which a single point of taxation in a-seriés 
of sales has to be fixed by the rules ; (2) rule 4 (2) is not the fixation of a single 
point within sectién 5 (vi) but it is merely designed to determine whether it is the 
buyer or the seller that shall be liable to be taxed ; (3) the single point is fixed and 
the liability to tax is established only under rule 16 ; and (4) that under rule 16 (2) 

| (t) it is only the sale of untanned hides and skins by a licensed dealer to a licensed 
tanner who tans the same that gives rise to a tax liability and that purchases of 
untanned hides and skins by tanners from persons other than licensed dealers are 
not within the taxing“ provision. t 

We might now refer to the two decisions which are mentioned in the order of 

reference. The first of them is a decision of this Court in Syed Mohamed & Co. v. 
_ State of Madras, and the passage relevant to the present context is at page 612. It 
runs thus : 


“To appreciate the true position it i necessary to examine the scheme of taxation which has 
} been adopted in the rules with reference to untanned hides and skins. 
* * * * * . 


In broad outline, the scheme of taxation adopted by the rules is to levy the tax at the stage when 
the articles are tanned in the State or exported to foreign countries for tanning. Thus, under rule 
4 (2) (c) when a licenced tanner purchases untanned hides and skins for tanning, the amount for which 
he purchases the goods is to be included in his turnover and he is taxed thereon : and under rule 

(2) (d) when a licenced dealer purchases untanned hides and skins for export, the amount for which 

e purchases would be included in his turnover and he would be taxed thereon. Then 
comes rule 16 which has come in for considerable criticism. Rule 16 (2) fixes in accordance 
with rule 4 the points of taxation at the stage of boning or at the stage of export. But 
then, it limits the operation of this rulc to sales by licen dealers. Itis this limitation that 
furnishes the ground for attack onthe rules. To understand the object it will be useful to analyse 
the possible cases which might arise on the application of rule 16 (2). Taking first the case of hides 
and skins which are tanned within the State, four possible situations might arise. There might be a 
sale by a licensed dealer either to a licensed tanner or to an unlicensed tanner ; or there might be a 
sale by an unlicensed dealer cither to a licensed tanner or to an ‘unlicensed tanner. When the sale 
js by a licensed dealer, rule 16 (2) (i) priovides for a tax being levied on the tanner whether he is 
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licensed or unlicensed. But where the sale is by an unlicensed dealer, there is a difference in the 
incidence of taxation, -If the sale is to a licensed tanner, then under rule 4 (2) (c), the purchaser has 
to pay the tax. But where the sale is to an unlicensed tanner rule 4 (1) will apply and the tax will 
fall on the, seller. Rule 16 (5) provides that sale by dealers other than hcensed dealer will be “liable 
to taxation on each occasion of sale.” Under this sub-clause when there are successive sales by un- 
licensed dealers the tax will be Ieviable on such occasion of sale and that will be inconsistent with 
section 5 (vi) which provides for taxation at a single point.” 

“On the facts of the case before this Court, it is clear that the question as to the 
lability to taxation by licensed tanners of goods purchased from unlicensed dealers 
did not arise for consideration at all. The case was one which related to a-licensed 
tanner who had also purchased from licensed dealer and the point raised for con- 
sideration of the Court was the constitutional validity of the provision of rule 4 
under which the tax was leviable on a purchaser in certain cases. The contention 
raised was that as Government of India Act, 1935, under which the Madras General 
Sales-tax Act was enacted enabled the levy of a tax on sales of goods, the power did 
-not comprehend legislation by which tax was imposed on a buyer. There were 
other certain subsidiary points arising under Article 14 of the Constitution of India 
and also an attack upon rules 15 and 16 of the Act. But the point in the 
present form wag never before the Court and these observations arose merely inci- 
dentally in discussing the scheme of taxation and are wholly in the nature of an 
-obiter, the Court’s attention not having been directed to the particular point which 


_has now arisen for discussion. 


AN 


In the light of the elaborate argument which has been addressed to us upon 
the relative scope of rule™4 (2) and rules 15 and 16 we are unable to agree that the 
single point for taxation is fixed under rule 4 (2) (c) or that sub-rule by itself imposes 
a liability to tax divorced from the conditions laid down in rule 16 of the Turnover 
and Assessment rules. 7 r 


. The other decision is the one reported in Mohd. Sakiria & Co. v. Government of 
Madras', The point was stated by Satyanarayana Rao, J., in these terms : 


“ The sHort point, that has been raised by the learned counsel for the assegsees, is that under rule 
16 a tanner may be taxed on the purchasé price only if his purchase was trom a licensed dealer, of 
untanned hides and skins, and if his purchase was only for the purpose of tanning by him. Until 
these two conditions were satisfied} the levy of the tax by the Department could not be justified. As 
regards the second of the two conditions, it is stated, that the language of the rule ‘sold to the tanner’ 
and the language of the return, Form A-4 prescribed by the rules in which the assessee is required , 
to state the amount for which hides and skins were purchased for tanning by the assesse¢ as well as the 
exemptidh under sub-c use (3) of section 16 undoubtedly support th> contention of the learned 
counsel for the assessce for otherwise there is the possibility of successive tanners being taxed under 
this rule. If the tanner purchases from a licensed dealer and then sells it without tanning to another 
ta ner, who is also a licensed tanner and so on, all these tanners could be taxed under this rule and 


-unless a limit of the nature suggested, namely, that the purchase must be for tanning by the tanner 


himself; is imposed, th: multi-point tax cannot be avoided. 
As regards the other contention, that the purchase must be from a licensed dealer, with reference 


_ to, the turnover in dispute, the assessee did not no doubt make any attempt either before the Depart- 


ment or before the Appellate Tribunal to raise the question and substantiate the péint by placing 
material before any of them. This was explained by the assessee as duc to the fact, that until the law 
was settled by the Supreme Court and also by this Court that rule 16 (5) was ultra vires, it was assumed. 


, that even purchases from unlicensed dealers by a tanner could be made liable and that, therefore, 


there was the omission to draw the distinction between purchase from a licensed dealer and purchase 


from an u licensed dealer. Having regard to the fact, that there was some confusion in the mind 


of th? assessee and also the Department tll the law was settled recently, we think there is justifica- 
tion for the contention of the assessee, that his omission was not wilful but was dur to this circumstance.” 
In the light of these observations the learned Judge remitted the case to the Tribu- 
nal for disposal after the assessee was given an opportunity to prove his contention 
that his purchases were from an unlicensed dealer. We do not read this judgment 
as deciding the point now under reference. The utmost that could be said is that 
it considered the point now raised in favour of the assessee under reference as prima 
facie tenable. As would be seen from our discussion of the point referred we are 
in agreement with the view which thé learned Judges in this case were inclined to 
accept. The only reservation which we desire to make is that the conclusion does 
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not really flow by reason of the invalidity of rule 16 (5) but because of the 
sa construction of rule 16 (2) for rule 16 (5) has to do with the taxation of un- 
icensed dealers whereas the question now under issue is the transactions of licensed 
dealers though their purchases are from unlicensed dealers. Rule 16 (5) could 
have no bearing either as imposing or exempting any tax liability in such a case. 


Our answer-to the question referred to us therefore is that in computing the 
purchase turnover of a licensed tanner only_the sales to him from licensed dealers 
could be included. : 


. The petition:came on for final orders before the Bench after the expression 

of opinion by the Full Bench. . 
The Judgment of the Court was délivered by 
Rajagopala Ayyangar, }.—This is a revision filed by the assessees against 

the order of the Sales-tax Appellate Tribunal. The assessees are a registered firm 
carrying on business a dealers in hides and skins with a tannery at Red Hills and 
office at 31, Angappa Naicken Street, Madras. They hold a licence in respect 
of their dealings in hides and skins as dealers-cum-tanners. ‘The assessment now 
in question relates to the year 1950-51. The firm consists of two partners Hajee 
Abdul Shukoor and Hajee Muhammad Ibrahim and carries on business in the name 
‘and style of C. Hajee Abdul Shukoor & Co. The Deputy Commercial Tax Officer, 
Harbour Division, who is the assessing authority, determined the net turnover of - 
the assessees at Bs. 19,82,235-14-5. The assessees filed an appeal to the Gommer- 
cial Tax Officer and there raised a contention that as the bulk of the goods tanned 
by them were sold for export they were entitled to exemption under Article 286 (1) 
(b) of the Constitution. They further urged that barring the purchase of a total 
value of Rs. 8,65,210-2-6 which represented local purchases the rest of the goods, 
were purchased outside the State and therefore not liable to be included in their 
turnover. These purchases fell under three categories: (1) purchases through 
their agents at Secunderabad totalling Rs. 95,630-13-6. (2) purchases from mer- 
chants in Bombay aggregating to Rs. 2,72,205-8-3 and (3) purchases from“ Banga- 
lore totalling Rs. 7,49,179-6-2. , The Commercial Tax Officer rejected the con- 
tention put forward on behalf of the assessees that none of these categories of pur- - 
chases were affected outside the Madras State and dismissed their appeal. The 
matter was then taken up to the Sales-tax Appellate Tribunal by a further appeal 
by the assessees. Before the Tribunal besides the point urged before the lower 
authorities, certain additional points which we shall deal with presently were also 
raised. The Tribunal accepted the contention of the assessees that the purchases 
from Secunderabad had been effected outside the State and that therefore they 
could not be included in the turnover of the assessees but after excluding this item 
held the assessees liable to pay the tax on the turnover of oo Pas purchases regard- 
ing which no controversy was raised and (2) purchases from Bangalore and purchases 
from Bombay. In regard to the Bangalore purchases, the points raised were these : 
These purchases were effected by the partner Hajee Muhammad Ibrahim who was 
resident of Bangalore and who besides being a partner of the assessee-firm was also , 
independently carrying on 4 business at Bangalore in hides and skins. Two alter- 
native contentions were raised as regards these purchases. The first was that the 

. purchase by the partner Ibrahim was a purchase on behalf of the assessee-firm. 
If the assessees had been able to establish this, undoubtedly they would have proved 

_ that the purchase had been effected outside the State and the purchase price could 
not have been, included in their turnover. The tribunal, however, found that the 
goods were purchased not by the assessee-firm but by Ibrahim himself and that 
Ibrahim had subsequently effected a sale of the goods to the assessee firm, the latter 
sale having been effected and completed within the Staté. On this finding of fact 
there can be no basis for the contention that the sale was outside the State and asa. / 

~ result learned counsel for the assessees has not repeated this argument before us. 

The other was a legal contention accepting the finding that the purchase from the 

Bangalore merchants was made by Ibrahim individually but that as [brahim was a 

T partner in the assessee-firm there could not Jegally be a såle by him to the assessee 
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firm because a person cannot contract with himself and another. The Tribunal 
rejected this argument and in our opinion rightly. For supporting this point 
learned counsel for the assessees relied on the decision in Rustompt v. Sheth Purshotam- 
dast, 


The actual question which arose for ‘decision does not bear on the point we 


.have to consider. ‘This was whether where an individual was a, common partner ° 


in two firms, any suit could be brought by one firm against the other on any transac- 
tion between them, a procedural problem which has been solved by the enactment 
of Order 30, rule 9, Civil Procedure Code (zide~also Order, 48, A.R.S.C.). In the 
absence of any legislative guidance, we would have had to consider the very in- 
teresting question as to how far the mercantile concept of a firm being invested 
with juristic personality effected by the combined operation of the terms of the 
Partnership Act and Order 30, Civil Procedure Code, has-rendered a partner suffi- 
ciently distinct from the firm of which he ig a rhember as to render it possible for 
contracts being concluded between them. In this connection reference may be 
made to a passage in the judgment of Sir John Beaumont in B, M. Goculdas v. 
Alembic Chemical Works Co. Ltd.,2 where he said: > 


. “ The Indian Partnership Act goes further than the English Partnership Act of 1890 in recognising 
that a firm may possess a personality distinct from the persor§ constituting it; the law in India in 
that respect being more in accordance with the law of Scotland than with that of England.” 


We are, however, relieved of this necessity by reason of the Explanation to 
section 2 (b) of the General Sales-tax Act which runs: l 


N (a 
“ A co-operative society, a club, a firm, or any association which sells goods to its members is a 
dealer within the meaning of this clause.” 
It follows that a transfer of the property in goods by a member of a firm to the firm 
' 18 a Sale Within the meaning of the General Sales-tax Act. 


In the case of purchases from Bombay the assessees made an attempt before 
the Tribunal to prove that the sale transactions were completed outside the State 
but the Tribunal held against them on the facts and so the point is no longer open to 
the assessees in this Court. 


In’ regard to both the Bombay and Bangalore purchases a further point was 
raised before the Tribunal that even assuming that the purchases took place within 
this State, they were purchases from unlicensed dealers, and that on a proper con- 
struction of the Sales-tax Act and the’rules framed thereunder, particularly rules 15 
and 16 of the Turnover and Assessment Rules, these purchases could not be included 
in their taxable turnover. This contention which was negatived by the Tribunal 
was raised before us, and having regard to the importance of the point and certain 
conflicting observations in decisions of this Court, it was referred by us to a Full 
Bench. ‘The Full Bench has now answered the reference in favour of the assessees. 
The result is that these purchases both from Bangalore and Bombay which are 
purchases from unlicensed dealers are not liable to be included in the taxable turnover 
of the assessees. We might mention in passing that though the partner Ibrahim 
was the seller in Bangalore, as he was not individually licensed under the Madras 
General Sales-tax Act, the purchase from him by the assessee firm should be treated 
as a purchase from an unlicensed dealer. The result is that the assessees are entitled 
to succeed and the order of the Tribunal including the Bangalore and Bombay 
purchases in the turnover of the assessees is set aside. 


In view, however, of the assessees having failed in the other contentions raised 
by them before us, we direct that there should be no order as to costs in this revision 
case. 


R.M, Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SATYANARAYANA RAO AND MR. Justo RAJAGOPALAN, 


P é 
N: M. Rayaloo Iyer & Sons, Mathurai .- Appellant* . 
D. 
The Commissioner of Income-Tax, Excess Profits Tax, 
Madras - .. Respondent. 

Icon tax Aa (XI of 1922), section 10 (2) aS) and (xv) and Excess Profits Tax Act (47 4 of 1940) 
schedule 1, rule 12—Permissible deductions under— employees of salaries, bonus and commis- ` 
sions— When deducted in a RR of assessable cme Caan of net profits—If should be made after 
deducting excess profits tax 


Excess Profits Tax Act (XV of 1940), schedule 1, rule oe and effect. 


As there is a specific provision in section 10 (2) (x) of the Income-tax Act, circumscribing the 
limits under which a commission or bonus paid t an employee is to be allowed as a deduction, Sahat 
specific ais must prevail and resort cannot he had to section 10 (2) (xo) of the Act. Under 
section 10 (2) | x) the bonus or commission is subject to the test of reasonableness and the depart- 
ment has j j iction under that section to determine a reasonable amount as deduction. But in 
doing so, it has to take note of the three circumstances or considerations specified in the proviso 
to sectign 10 (2) (x). It is the cumulative effect of these considerations which should govern the 
d:termination of a reasonable amount under that clau e. The only considerations therefore 
are the pay of the employee, the conditions of his service, the profits of the business for the year in 

estion and the gencral practice in similar business. The scope of section 10 (2) (xz) is entirely 
crent from that of section 10 (2) (x) of the Income-tax Act. Neither the test prescribed in 
section 10 (2) (xo), that the amount is wholly and exclusively laid out or expended for the purpose 
of such business, nor the ancillary test of commercial expediency is strictly germane to the considera- 
tion of the reasonableness of the deduction claimed for amounts paid out as bonus or commission 
to an employee. 


Claims for deduction under section 10 (2) (x) of the Income-tax Act have to be considered over 
again, if they are to be allowed as deductions under the Excess Profits Tax Act by the application of 
rule 12 of schedule 1.. Under ruls 12, the Excess Profits Tax Officer is pn i to allow as a deduc- 
tion such amount of expenses which, in his opinion, is reasonable and necessary ha*ing regard to the 
requirements of the business. Had the claim under section 10 (2) (x) of the Income-tax Act been 
considered reasonable, that by itself should have justified the test of expediency and 
the test prescribed by section 10 (2) (xv) to allow the claim put forward noi pa managing agents in 
respect of commissions paid to the agents. 


In ‘applying the test of commercial expediency to determine whether the expenditure is wholly 
and exclusively laid out for the purpose of the business, the reasonableness of the expenditure should 
be considered from the point of view, of the businessman and not from the point of view of outsiders 
including the Income-tax Officer. The same principles have to be applied in considering the “re- 
Vea of the business” as laid down in rule 12 of the first schedule to the Excess Profits Tax Act. 

olly and exclusively’ in section 10 (2) (xo) would appear to be even more exac in its re- 
quirements than the test of reasonableness and necessity prescmbed by rule 12 of Schedule 1 of the 
Excess Profits Tax Act. 


Even if a claim fails to satisfy the requirements of section 10 (2) (x) of the Income-tax Act, it is 
for the Excess Profits Tax Officer to decide whether it satisfies the requirements of rule 12 of the 
schedule 1 of the Excess Profits Tax Act. 


Excess profits tax is a tax on profits and ‘net profits’ should be calculated without deducting 
excess profits tax and percentage of commission paid by the assessee on the basis of such net profits 
should be alloned as deduction both under the icone ee Act and the Excess Profits Tax Act. 


Case Referred to the High Court by the Income-tax Appellate ‘Tribunal, 
under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), as 
amended by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 
1939). 


M. Subbaraya Ayyar, V. Sethuraman and S. Padmanabhan for the Appellant. 
C. S. Rama Rao Sahib for the Respondent. 
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The Judgment of the Court was delivered. by 


Satyanarayana Rao, 7.—These two Referred Cases relate to the same assessee. 
Referred Case No. 44 of 1953 relates to income-tax, and Referred Case No. 53 of 
1952 relates to excess profits tax. Questions 2 and 3 Are common in the two Referred 
Cases, and Question’ 1 in Referred Case No. 44 of 1953 1S: 

“Whether in all wing a deduction under section 10 (2) (xv) of the Income-tax Act, the 


Income-tax Offcer is precli ded from going into the question whether the amount was paid 
wholly and exclusively for the purpose of the assessee’s business.’ 


Question 1 in the connected Reference is: 


“ Whether the Appel’ate Tribunal erred in law in holding that in accordance with the terms 
of the letter, dated 17th April, 1g40 and goth March, 1943 and the conduct of parties, the excess 
profits tax payable by the a’sessee should be deducted from the profits before the commission of 
twelve and a half per cent. payable to N.M.R.V. Mahadevan is calculated.” 


Question 2 18: 
“Whether there was any material before the Tribunal to hold that the commission payment to, 


N.M R. Mahadevan at twelve and a half per cent. before deduction of excess profits tax or business 
profits tax was not wholly and exclusively laid qut for the purpose of the assessee’s business.” 


_— 


and Question 3 is: 
» “Whether the commission payments to the branch managers and other employees, is an expendi- 
ture Jaid out wholly arid exclusively for the purpose of the business.” 

Question 2 in Referred Case No. 53 of 1952 is: 


“ Whether there is any material on evidence sufficient in law for the Appellate Tribunal] to hold 
that the commission of twelve and a half per cent. on profits paid to Mahadevan was unreasonabl 
within the meaning of Rule 12 of Schedule I of the Excess Profits Tax Act.” i 


_ Question 3 relates to the payment of commission to branch managers. 


In both the References, on ultimate analysis, the questions really are, whether 
the commission payable to Mahadevan under the agreement of goth March 1943, 
is a permissible deduction under the Income-tax Act and under the Excess Profits 
Tax Act, and whether in arriving at the commission of twelve and a half per cent. 
payable to Mahadevan the amount is to be calculated on the profits with or without 
deducting excess: profits tax. -The second question both under the Income-tax 
Act and the Excess Profits Tax Act is whether the commission paid to branch mana- 
gers and sub-managers is a justifiable deduction under the Income-tax Act and the 
Excess Profits Tax Act. T 


The facts relevant and as found in the statements of the case in the two references 
. may be stated as follows: The assessee is Rayaloo Iyer and Sons, Mathurai. We 
. are concerned in these References with the assessement years 1943-1944 to 1948- 
1949, the accounting year being the corresponding Tamil year ; and under the Excess 
Profits Tax Act, we are concerned with the chargeable accounting periods ending 
with 13th April, 1943, 12th April, 1444, rath April, 1945, and gist March, 1946, 
and under the business profits assessment with chargeable accounting periods, 
ist April, 1946 to 12th April, 1946, 13th April, 1946 to 31st March, 1947, 1st April, 
1947 to 13th April, 1947, 14th April, 1947 to 31st March, 1948 and rst April, 1948 
to 12th April, 1948. The excess profits tax and the business profits tax were treated 
as consequential to the income-tax. 


The assessee firm consists of three partners, who are’ divided brothers, and 
. it came into existence after the partition in the family between the members on 13th 
April, 1940. On 13th April, 1946, Subbaraman, one of the brothers, ceased to be a 
partner, and the partnership continued with the two partners. With effect from 
14th April, 1947, the share of Venkatakrishna Ayyar was taken over by Venkata- 
krishna Ayyar and Sons, Limited, which became a partner in the assessee firm. The 
partnership carried on business in dyes and chemicals in the name and style of 
Colours Trading Company, for which separate books of account were maintained. 
They wére the agents for the Imperial Chemical Industries, Ltd., Bombay, and 
were paid a commission in the first instance varying from seven and a half per cent. 
to twelve per cent. on different products. On 17th April, 1940, Mahadevan, the 
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son of one of the brothers, who received special training for two years in the Imperial 
Chemical ‘Laboratory at Bombay, was appointed as General Manager of Colours 
Trading Company. “On the same date, there was an agreement of employment 
executed by one of the partners in favour of Mahadevan. The terms of his employ- 
ment were that he should get Rs. 1,800 per annum as remuneration, besides five 
per cent. of the net profits of the concern, calculated by deducting from the gross 
profits of the business the salaries and wages and other outgoings without making 
any deduction from capital. The agreement was to take effect from 13th April, 
1940, the commencement of the partnership. After some time, on the representa- 
tion of Mahadevan, that his remuneration was inadequate and was not commen- 
surate with the responsibilities, which he undertook, his remuneration was increased 
with effect from 13th April, 1943, as evidenced by the letter of the company, dated 
goth March, 1943. Under this arrangement he was to get an‘incredsed salary 
of Rs. 250 per mensem or Rs. 3,000 per year “for the present,’ and a commission 
at twelve and a half per cent. on the net profits of the Colours Trading Compan 
section from 13th April, 1943. He was required by this agreement to devote all 
his attention to the development of the business, with a promise of further incre- 
ment in course of time. 
* * * + 


After discussing the facts their Lordships continued : 


With the increase of emergency allowance in 1945, by the Imperial Chemical 
Industries, Limited, in the subsequent year, the employers increased the commission 
payable to the branch managers and sub-managers to seven and a half per cent. 
and in gome cases a little more, and revised agreements providing for the‘increased 
rate of commission were also entered into between the employees and the employers. 
With effect, however, from ist September, 1946, -the Imperial Chemical 
Industries reduced the percentage of commission to ten per cent. For the first 
-year under the arrangement of 1944, i.e., for the assessment year 1945-46 for the | 
corresponding previous year ended 12th April, 1944, the total of the commission 
payable to the employees other than Mahadevan came to Rs. 1,00,715 as against 
the extra commission received by them from the Imperial Chemical Industries 
which was Rs. 1,28,533. In the next year of assessment 1946-47, for the previous 
year ending with 12th April, 1946, the claim increased to Rs. 2,44,688 as against the 
extra commission which the assessee received from the Imperial Chemical Indus- 
tries, which was Rs. 3,20,391. In the subsequent assessment year 1947-48, they 
received from the Imperial Chemical Industries Rs. 3,15,934 and ‘paid to the . 
` employees Rs. 1,28,506, and in 1948-49, the assessment year, they receive 
Rs. 3,70,964 and paid to the employees Rs. 1,75,079. i r 


As regards Mahadevan, under the agreement of 17th April, 1940, the commission 
as per the agreement was paid and was claimed as a deduction in the assessment 
to income-tax and also in the excess profits tax proceedings, i'e., the assessment 
year 1941-42, and the chargeable accounting period 12th April, 1941. The Income- 
tax Officer and the Excess Profits Tax Officer disallowed the payment of salary 
and commission as not bona fide. But on appeal, the Appellate Assistant Commis- 
sioner by his order, dated 28th July, 1942, upheld the deduction holding that the 
agreement was genuine, and that the amount of salary and the rate of commission 
were reasonable and should be allowed. There was no further appeal by the de- 
‘partment to the Tribunal, and in the subsequent assessment year 1942-43 and in 
the excess profits tax assessment for the corresponding chargeable accounting period 
ending 12th April, 1942, the salary and commission were allowed by the Income- 
tax Officer and the Excess Profits Tax Officer. 


During the assessment year 1943-44 and 1944-45, the increased commission 
payment to Mahadevan, calculated at twelve and a half per cent. of the net profits 
of the Colours Trading Company, was disallowed by the Income-tax Officer, and 
the same was disallowed also by the Excess Profits Tax Officer in the chargeable 
accounting periods ended 12th April, 1944, 12th April 1945 and grst March, 1946. 


e 
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The amounts claimed as deduction during these periods were Rs. 13,815, Rs. 28,468 
and Rs. 14,205 respectively. When the matter finally reached the Appellate 
Tribunal, on a reference under the Excess Profits Tax Act, the Tribunal held that, 


`- so far as Mahadevan was concerned, there was no justification for the entire disal- 


lowance of the commission by the Excess Profits Tax Officer, but that at the same 
time there was no justification for the claim of the assessee for an increase in commis- 
sion from five per cent. to twelve and a half per cent. They, however, directed 
that Mahadevan should be paid five per cent. of the net profits before the deduction 
of the excess profits tax or twelve and a half per cent. after deduction of the. excess 
profits tax, whichever was better. Following this order in the income-tax proceed- 
ings, the commission payable to Mahadevan was allowed to the extent indicated 
by the Tribunal as aforesaid. f 


The commission payable to the branch managers and assistant managers 
during the assessment year 1945-46, 1946-47, 1947-48 and 1948-49, was disallowed 
by the department, and the same was followed under the Excess Profits Tax Act 
for the chargeable accounting periods ending with‘1rath April, 1945 and grst 
March, 1946. ' This decision was confirmed by the Appellate Assistant 
Commissioner and also by the Appellate Tribunal. So that, the main questions 
that arise for consideration in the case of Mahadevan are, whether the disallow- 
ance of the commission, to the extent to which it was disallowed by the Appellate 
Tribunal paid to Mahadevan, is justified in law both under the Income-tax Act 
and under the Excess Profits Tax Act, and the mode in which the net profits on 
which twelve and a half per cent. is to be calculated are to be arrived at. The Tribu- 
nal following the decision of the Bombay High Court in Walchand © Co., Lid. v. 
Hindustan Construction Co., Ltd.1 held that the excess profits tax should be deducted 
before the net profits were arrived at, and on that alene the twelve and a half per 
cent. should be calculated. They did not, however, find that the twelve and a half 
per cent. was unreasonable. The second set of questions relates to the commission 
paid to the branch managers and the assistant managers, and whether it is permissi- 
ble deduction under the Income-tax Act and the Excess Profits Tax Act. 


The questions raised have to be decided on a proper interpretation of the 
three provisions, sections 10 (2) (x) and section 10 (2) (xv) of the Income-tax Act 
and rule 12 of the First Schedule of the Excess Profits Tax Act. ‘Their inter-connec- 
tion has also to'be determined with a view to find out to what extent the deduction 
of commission is permissible under law. , Section 10 (2) (x) is a specific provision, 
which relate to the bonus or commission paid to an employee for services rendered 
by him. It is as follows :— `S , 

“Any sum paid to an employee as bonus or commission for services rendered, where such sum 


would nothave besn payable to him as profits or dividendif it had not been paid as bonus or 
commission : 


Provided that the amount of the bonus or commission is of a reasonable amount with reference to 


(a) the pay of the employee and the conditions of his service ; 
(b) the profits of the business, profession or vocation for the year in question ; and 
(c) the general practice in similar businesses, professions or vocations.” 


Section 10 (2) (xv) of the Income-tax Act is as follows :— 


“Any expenditure (not being an allowance of the nature described in any of the clauses (i) to 
(xiv) inclusive, and not being in the nature of capital expenditure or personal expenses of the asseasee) 
laid out, or expended wholly and exclusively for the purposes of such business, profession or vocation.” 


Rule 12 of Schedule I of the Excess Profits Tax Act, 1940, is as follows : 


“ (1) “In computing the profits of any chargeable accounting period no deduction shall be allowed 
in respect of expenses in excess of the amount which the Excess Profits Tax Officer considers reasonable 
and necessary having regard to the requirements of the business and, in the case of directors’ fees or 
other payments for services, to the actual services rendered by the person concerned : 


Provided that no disallowance under this rule shall be made by the Excess Profits Tax Officer 
unless he has obtained the prior authority of the Commissioner of Excess Profits Tax. 
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(2) Any person who is dissatisfied with the decision of the Excess Profits Tax Officer under this 
rule may appeal ın the prescribed tme and manner to the Appellate Tribunal.” 


It must be remembered even at the outset that profits have to be calculated under 
the Excess Profits Tax Act on the principles on which the profits of a business are 
computed for purposes if income-tax under section 10 of the Indian Income-tax 
Act, subject, however, to the provisions of the First Schedule of the Excess Profits 
Tax Act. Section 10 of the Income-tax Act was expressly made applicable to 
computations under the Excess Profits Tax Act by section 21 thereof. The profits 


_ of a business computed for purposes of income-tax under section 10 of that Act will 


be the primary basis for arriving at the profits of that business under the Excess 
Profits Tax Act ; but that determination, as stated in rule 1 of Schedule 1 of the 
Excess Profits Tax Act, is subject to the provisions of the First Schedule which con- 
tains rule 12. We shall deal later with the question to what extent rule 12 of the 
First Schedule of the Excess Profits Tax Act affects the determination of the profits 
with reference to section 10 of ‘the Income-tax Act. 


As there is a specific provision in the Income-tax Act, circumscribing the limits 
under which a commission or bonus paid to an employee is to be allowed as a deduc- 
tion, that specific provision, in our opinion, must prevail, and resort cannot in those 
circumstances be had to section 10 (2) (av) of the Income-tax Act. This is also the 
view taken by the Bombay High Court in Subodhchandra Popatlal v. CommisSoner of 
Income-tax*. It is an accepted canon of construction of statutes that a specific 
poe always prevails and excludes a general provision. This aspect of the case, 

owever, was not kept in mind by the income-tax authorities and the Appellate 
Tribunal in considering the claims for deduction put forward by the assessee. The 
departmental authorities and the Appellate Tribunal dealt with the claims as 
falling within the purview of section 10 (2) (xv) of the Incomestax Act. 


7 Under section 10 (2) (x) of the Income-tax Act, the bonus or commission is 
subject to the test of reasonableness, and the department has jurisdiction under 
that section to determine a reasonable amount as deduction. But in doing so, it has 


‘to take note of the three circumstances or considerations specified in the proviso 


to section ro (2) (x). Itis the cumulative effect of these considerations which should 
govern the determination of a reasonable amount under that clause. The only 
considerations therefore are the pay of the employee, the conditions of his service, 
the profits of the business for the year in question and the general practice in similar 
business. ‘The scope of section 10 (2) (xv) is entirely different from that of section 
10 (2) (x) of the Income-tax Act. Neither the test prescribed by section 10 (2) (xo), 
that the amount is wholly and exclusively laid out or expended for the purpose of 
such business, nor the ancillary test of commercial expediency is strictly germane 
to the consideration of the reasonableness of the deduction claimed for amounts 
paid, out as bonus or commission. 


If under section 10 (2) (x) of the Income-tax Act the commission or bonus paid 
to an employee is held to be a lawfully claimable deduction in whole or in part, 


- what the effect of such a decision is on the application of rule 12 of Schedule 1 of 
“the Excess Profits Tax Act is the further question for consideration. Rule 1 and 


rule 12 of Schedule 1 of the Excess Profits Tax Act are comprehensive in „their 


_ Scope, but we are not concerned in this case with the effect of these rules on the.deduc- 


tions permi ted by the sub-sections of section to (2) of the Income“tax Act other than 
ro (2) (x). i 

It is, however, necessary to examine the scope of the test prescribed by section 
10 (2) (xv) of the Income-tax Act, because, in our opinion, there is not much diffe- 
rence in principle between the test laid down there and that laid down by rule 12 
of the Excess Profits Tax Act. Claims for deductions allowed under section 10 (2) 
(x) of the Income-tax Act have to be considered over again, if they are to be allowed 


. as deductions under the Excess Profits Tax Act by the application of rule 12 of 


Schedule 1. 
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Under section 10 (2) (xv), the test is whether the expenditure was wholly and 
exclusively laid out for the purpose of such business. Under rule 12, the Excess 
Profits Tax Officer is permitted to allow as a deduction such amount of expense 
which, in his opinion, is reasonable and necessary having regard to the require- 
ments of the business. As we said before, the two tests do not differ very much in 
their scope. Both the tests include commercial expediency. Under each of these 
two provisions the test laid down by the Supreme Court in Eastern Investments Ltd. 
v. Commissioner of Income-tax, West Bengal+, in considering section 12 (2) of the Income- 
tax Act, where the language employed is similar, may well be applied. The Supreme 
Court approved of the principles laid down in Atherton’s ad Where Viscount Cave 
L.C., observed : 

“Tt was made clear in the above cited cases of Usher’s Wiltshire Breusty, Limited v. Bruce*, 
and Smith v. Incorporated Council of Law Reporting for England and Wales*, that a sum of money expended, 
not of necessity and witha view to a direct and immediate benefit to the trad>, but voluntarily and 
on the grounds of commercial expediency, and xin order indirectly to facilitate the carrying on of the 
business, may yet be expended wholly and exclusively for the purposes of the trade.” 

After reviewing the facts of the case the-learned Judges of the Supreme Court 
observed at page 7: n- 


` “ On a full review of the facts it is,clear that this transaction was voluntarily entered into in order 
indirectly to facilitate the carrying on of the business of the company and was made on the ground 
_ of commercial expediency.” 

The same view was taken by the Bombay High Court in Tata Sons, Lid. v. Com- 
missioner of Income-tax, Bombay’, which was a case under section 10 (2) (xo) of the 
Income-tax Act. The question that arose for consideration was whether the volun- 
tary payment by the managing agent of a certain sum of money as his share of the 
bonus, which the managed company paid to some of its officers, was a permissible 
deduction under section 10 (2) (xv) of the Income-tax Act. As the assessee, the 
managing agent, did not directly pay the bonus to the employees, the claim could 
not naturally be considered under section 10 (2) (x). The bonus was directly 
paid by the managed company to its employees, but-the managing agent was required 
to contribute his share of the payment under the terms of the arrangement between 
the managed company and the managing agent. Chagla, C.J., observed at-page 


467: ` . 


“ Now, the decided cases show that one has not got to take an abstract or academic view of what 
is proper expenditure laid out or expended wholly and exclusively for the purposes of one’s business. 
One has got to take into consideration questions of commercial expediency and the principles of ordi- 
nary commercial trading and the main consideration that has got to weigh with the Court is whether 
the expenditure was a part of the process of profit-making. If the expenditure helps or assists the asses- 
sec in making or increasing -the profits, then undoubtedly that expenditure would be’ expended 
wholly and exclusively for the purposes of business.” 


The. fact that it was a voluntary payment should not really matter, if the pay- 
ment was made for reasons of commercial expediency, and if it was shown that the 
ayment was intended for making or increasing the profits of the assessee company. 
Had the managed company claimed the deduction, it would have been under sec- 


tion 10 (2) (x). Ht was the managing agent that claimed deduction, and the claim - 


had to be investigated only under section 10 (2) (xv). Had the claim under sec- 
tion 10 (2) (x) been considered reasonable, that by itself should have justified the 
test of commercial expediency and the test prescribed by section 10 (2) a to allow 
the claim put forward. by the managing agent. 


In applying the test of commercial expediency to iterate whether the SERN 
diture is wholly and exclusively laid out for the purpose of the business, the rea- 
sonableness of the expenditure should be considered from the point of view of the 
businessman and not from the point of view of outsiders including the Income-tax 
Officer. The department might consider that such a large amount as in Tata’s case’ 
_ was wholly unreasonable, viewing it’ purely from the point of view of a layman. 
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The view-point of the businessman is all the more important under the present set- 
up, ‘when the difficulties of running a business are more pronounced. The bonus 
that is paid.to employees is no longer treated as payment ex gratia, and the percentage 
of commission under the managing agency agreements iş intended to give an induce- 
ment to the managing agent to exert to the best of his ability to increase the volume 
of business so as to bring into the business more profits. ‘The necessity to keep the 
employees in good humour and to keep them above want with a view to deter them, 
if possible, from becoming corrupt or even disloyal could be appreciated and rea- 
lised only by a person who actually runs a~huge growing concern, like the business 
of the Tatas in the case above referred to, and may not always be fully appreciated 
and sypmathetically viewed by one unconnected with business. The “ require- 
ments of the business,” as laid down in rule 12 of the First Schedule of the Excess 
Profits Tax Act are, in our opinion, also to be judged against the same background, 
and the same principles have to be applied as under section 10 (2) (xv). 


We have already pointed out that there is not much difference in principle 
between the requirements of section 10 (2) (xv) and those of rule 12 of Schedule 1 of 
the Excess Profits Tax Act. Both attract the justification of expenditure on grounds 
of commercial expediency, and to that extent, at any rate, there should be no diffe- 
rence at all, We find it rather difficult to envisage a position where an expenditure 
satisfied the test of section 10 (2) (xv), an expenditure incurred wholly and exclu- 
sively for thé purpose of the busir.ess, not satisfying the test of rule 12 (1), an expendi- 
ture reasonable and necessary Kaving regard to the requirements of the business. In 
our opinion, “ wholly and exclusively” in section 10 (2) (xv) would appear to be 
even more exacting’ in its requirements than the test of reasonableness and 7 
prescribed by rule 12. 


We had to consider at some length the scope of section 10 (2) (av) of the Income- 
tax Act only to explain the scope of rule 12. We now came back to the question, 
to what extent a deduction that satisfies the requirements of section 10 (2) (x) of the 
Income-tax Act can be allowed or disallowed, in the assessment of the excess pro- 
fits by the application of rule 12 of Schedule 1 of the Excess Profits Tax Act. 


Mr, Rama Rao Sahib, the learned advocate for the Commissioner, contended 
that, evén if a claim for deduction satisfied the requirements of section 10 (2) (*), 
it would be open to the Excess Profits Tax Officer to disallow that amount on the 
ground that the expenditure was not reasonable and necessary, having regard to the 
requirements of the business, and that it would be open to the Excess Profits Tax 
Officer to consider what amount was reasonable in the circumstances of the case. 
To that statement no exception could be taken ; but Mr. Rama Rao Sahib conten- 
ded further that under rule 12, the Excess Profits Tax Officer could only cut down, 
if necessary, the deductions already allowed under’section 10 (2) (x) of the Income- 
tax Act. We are unable to accept this contention, though it night receive some support 
from the observations of the learned Judges of the Bombay High Court in Jethabhai 
Hirjt and Co. v. Commissioner of Income-tax, Bombay’. Mr. Rama Rao Sahib pointed 
out that the proviso to rule 12 (1) requires the previous sanction of the Commissioner 
of Excess Profits Tax before any claim is disallowed under rule 12, and the learned 
advocate urged that it could apply only when a claim for deduction allowed under 
the Income-tax Act had to be disallowed under the Excess Profits Tax Act. It is 
not clear fo us that that is the only basis for prescribing the previous sanction of the 
Commissioner under rule 12 (1). Suppose the Income-tax Officer arrives at the 
conclusion that the bonus and commission are not wholly reasonable and disallows 
them either in toto or in part, would it not be still open to the assessée before the 
excess profits tax authorities to claim this deduction on the ground, that, though 
in view of the considerations laid down by the proviso to section 10 (2) (x) it might 
not be a reasonable expenditure, still it might be an expenditure which was reason- 
able and necessary, having regard to the requirements of the business within the 
meaning of rule 12 (2). We have already pointed out that the test of commercial 
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expediency is not germane to an enquiry into a claim under section 16 (2) (x) ; 
but it is a very relevant consideration in the application of rule 12 of Schedule 1 
of the Excess Profits Tax Act. If it is open to the Excess Profits Tax Officer 
under*rule 12 to disallow what was already allowed under section 10 (2) (x) it 
should be equally open to him to allow what was once disallowed, because the test 
in rule 12 is not identical with that prescribed by section ro (2) (x) of the Income- 
tax Act. We are therefore unable to accept the contention of Mr. Rama Rao 
Sahib that the only jurisdiction of the Excess Profits Tax Officer under rule 12 
is to disallow What was allowed under section 1o (2) (x) of the Income-tax Act. 
Even if a claim fails to satisfy the requirements of section 10 (2) (x) of the Income- 
tax Act, it is for the Excess Profits Tax Officer to decide whether it satisfies the 
requirements of rule 12 of Schedule 1 of the Excess Profits Tax Act. ; 


It is in the light of the discussion above that the questions raised in these two 
references have now to be considered. The case of Mahadevan, in our view, does 
not present much difficulty. The salary and the commission under the agreement 
of 1940 were upheld and there was no dispute about it. The increased salary 
and the commission were agreed to in 1943, pot on the ground that Mahadevan 
was called upon to discharge any extra duties or render additional service, but 
on the representation made by him that theeremuneration previously granted to 
him under the arrangement of 1940 was inadequate and was not commensurate 
with the responsibilities which he undertook. The Company, after. trying him 
for a period of about two years, thought fit to increase the salary to Rs. 3,000 
per year, and increased the share of the profits from five per cent. to twelve and 
a half per cent. The Tribunal did not consider the salary to be unreasonable ; 
nor did they consider the 12$ per cent. allowed as unreasonable. But on the 
interpretation which they placed upon “net profits,’ they arrived at the 
conclusion that he should be paid either five per cent. of the net profits before 
deduction of excess profits tax or twelve and a half pér cent. after deduction of 
excess profits tax, whichever was better from his point of view. Though no 
express reference was made in the proceedings either before the department or the 
Appellate Tribunal under section 10 (2) (x) of the Act, in view of the conclusion 
that so much was reasonable, it is unnecessary to send the case back for reconside- 
ration under section 10 (2) (x) of the Act. The question in the case of Mahadevan, 
therefore, is whether the interpretation, placed upon “ net profit’ by the Tribunal, 
is correct. , 


The agreement of 1940 provided for a commission of five per cent. of the net 
profits of the concern, calculated by deducting from the gross profits of the business, 
the salaries, and wages and other outgoings. The deductions contemplated were 
only from the gross profits and not from the net profits. Under the agreement 
of 1943 the twelve and a half per cent. is to be paid on the net profits, and as this 
arrangement is merely a modification of the previous one, it can be taken that the 
expression “‘ net profits” in this is used in the same sense as under the arrangement 
of 1940. The Tribunal was of opinion that in order to arrive at the net profits the 
excess profits tax must be excluded and twelve and a half per cent. must be calcu- 
lated on the balance, while the contention of the assessee was that the excess pro- 
fits tax should not be deducted in order to arrive at the net profits. We have to 
decide which of the contentions is correct. The Tribunal followed the deeision of 
the Bombay High Court in Walchand & Co., Lid. v. Hindustan Construction Co. Ltd.t 
That decision was based upon the majority view of the House of Lords in L. C. Ltd., 
y. G. B. Olivant, Lid.*, Viscount Simon, L.G., took a different view. 


It cannot now be disputed that in arriving at net profits, they ought to be cal- 
culated inclusive of and not exclusive of the amount payable for he year in respect 
of income-itax. This is settled by the House of Lords in Ashton Gas Company v. Ar 
ney-General?. As observed’ by Earl of Halsbury, L.G., in that case, 
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.  “ Now the profit upon which the income-tax is charged is what is left/after you have paid all 
. the necessary expenses to carn that profit. Profit is a plain English word ; ‘that is, what is charged. 
with income-tax. But if you confound what is the necessary expenditure to earn that profit with 
the income-tax, which is a part of the profit itself, one can understand®how you get into the confusion 
which has induced th: learned anea t such very considerable length to point out that this is not a 
charge upon the profits at all. The answer is that it is. The income-tax is a, charge upon the pro- 
fits ; the thing which is taxed is the profit that is made, and you must ascertain what is the profit that 
is made before you deduct the tax—you have no ee to deduct the income-tax before you ascertain’ 
what the profit is. I cannot understand how you can make the income-tax part of the expenditure. 
_ I share Buckley, J..’s difficulty in understandi ae how so plain a matter has-been discussed in all 
the Courts at such extravagant length.” 

The majority view of the House of Lords was based upon the interpretation 
that “ net profits ” mean “ divisible profits,” t.e., profits out of which the taxes are 
deducted and thereafter distributed between the sharers, whether they are partners 
in a firm or shareholders in a company. But with great respect to the majority 
view, we think that the view of Viscount Simon, L.C., is correct. The purpose and 
the incidents efa profit and loss account were fully explained by the Lord Chancellor 
at page 27. The main object or the purpose of a profit and loss account is to ascer~ 
tain the balance of profit or loss of the enterprise during the year. ‘Normally the 
first step in the acoount is to cast a trading account in which the receipts of the busi- 
ness are set off against the expenses directly incurred in earning those receipts. 
‘Then we arrive at the gross profit in the trading account, which will be carried to a 
profit and loss account as its opening item. To the credit side are added interest 
on investment, rents or the like and on the debit oe the overhead expenses of the 
business are entered. The balance represents the net profits. The net profits: 
thereafter are carried over to an appropriation account where against the net pro- 
fits the various charges for which the profits are appropriated are debited ; that is, 
for tax, for reserve, for dividends. ‘The divisible profits are thus arrived at. Until 
the net profits are determined, the excess profits tax is not deducted or appropriated 
as an item of expenditure in the account. It was observed by the Lord Chancellor 
at page 26, after referring to the decision relating to income-tax in Ashton Gas Com-: 
pany v. Altorney-General}. 

“ Why is not the same ae true about excess profits tax? Varying a famous phrase of Lord Mac- 
naghten in London County Co v. Attorney-General*, I venture to observe that excess profits tax, if I 
may be pardoned for saying so, is a tax on profits. It is a tax (very elaborately calculated it is true) 
on profits, for it is a tax on excess profits, it seems the cream of profits so far as they are in excess of the 
standard profit.” 

From an examination of the provisions of the Excess Profits Tax Act, it will be , 
seen that it is a tax on profits. ‘That is a share in the profits is taken by the State 
ás a tax. The net profits must therefore be ascertained in accordance with the prin- 
ciples of commercial accountancy and the principles laid down under the Excess 
Profits Tax Act. It is from that that the tax is taken by the State.The distributable 
profits are arrived at only after the tax is appropriated from the net profits. For 
the reasons given by Viscount Simon in the decision referred to above, we think, 
with great respect to the majority opinion, that the principle to be followed is that 
expressed by Viscount Simon, L.C., in that decision. It is unnecessary to examine 
at length the reasoning underlying the decision in Walchand & Co., Lid. v. Hindus- 
tan Construction Co. Lid.3. The same view was taken by a Full Bench of the Punjab, 
High Court at Simla. in Commissioner of Income-tax v. Delhi Flour Mills Co., Ltd.,* 
after an elaborate examination of the decisions. We respectfully agree with ‘the 
view taken by the Punjab High Court. 


We are therefore of opinion that the net profits should be calculated without 
deducting excess profits tax and that, in the case of Mahadevan twelve and a half 
per cent of that should be allowed both under the Income-tax Act and under the 
Excess Profits Tax Act. i 


There is then the question regarding the commission paid to the branch mana- 
gers and assistant managers. Unfortunately, the question was considered only 
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under section 10 (2) (xv)-of the Income-tax Act and under rule 12 of the Excess 
Profits Tax Act, First Schedule. The Appellate Tribunal should have considered 
the question of the commigsion payable to them only under section 10 (2) (x) of the 
Income-tax Act. The reasonable amount has to be determined under that provi- 
sion having regard to the test laid down in it. The commission was allowed only 
dfter the emergency allowance was granted to the assessee by the Imperial Chemical 
Industries. When it was increased in 1945, they also increased the commission 
to the employee. The agreement under which the emergency allowance was 
allowed by the Imperial Chemical Industries required that the distributors should 
pass on a minimum percentage of the commission to the sub-distributors. It is no 
doubt true that the branch managers and assistant managers were not sub- 
distributors ; but practically the business in those branches was carried on by them 
on behalf of the Colours Trading Company. The object of the Imperial Chemical 
Industries. was that the allowance should not be retained in toto by the Colours 
‘Trading Company. Whether the percentage allowed, which was above the mini- 
mum permitted by the Imperial Chemical Industries, is reasonable or not in the 
circumstances, and also having regard to the other remuneration allowed to the 
employees, is a matter for consideration by the Tribunal. 


One aspect of the matter was not adverted to in the order of the Appellate 
Tribunal though in the statement of the case it was referred to. The Ordinance against 
. Hoarding and Profiteering was in force at that time and black market trade was 
rampant.’ The prices soared up, and there was a temptation on the part of every- 
body to make a profit by trading in black market. In the statement of the case, 
the Tribunal adverted to the contention, on behalf of the assessee, that the additional 
commission was intended to be passed on to sub-dealers, 


“ that such additional commission was paid by the Imperial Chemical Industries (India), Limi- 


ted, with the avowed object of keeping retaining in the market their good reputation that in 
accordance with the spirit of the letters.of the Imperial Chemical Industries (India), Limited, and in 
order that the other employees of the various branches may not resort to illegal or other shady deal- 
ings to the detriment of the assessee, it had agreed to pass on a portion of the additional commission 
so received to the branch managers and other employees who were virtually in the position of sub- 
dealers and as such the commission payments were expenditure laid out wholly and, exclusively for 
the purposes of the business.” 

This background should also enter into the consideration in deciding the reasonable- 
ness of the commission allowed to the employees both under section 10 (2) (x) of the 
Income-tax Act and rule 12, 0f the Excess Profits Tax Act. As there is no conside- 
ration of the question from this point of view, we are constrained to remit the case 
of branch managers and assistant managers to the Tribunal for further considera- 
tion and for a better statement of the case. Í 


K.S. SN Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, |} 
PRESENT.—MR. Justice RAJAGOPALAN AND MR. Justice RayAGOPALA AYYANGAR. 
The’ Newtone Studios, Ltd., Madras .. Applicant* 


U. i 
The Commissioner of Income-tax, Madras -+ Respondent. 
~  Income-tax “Act (XI of 1922), sachon 10 (2) a rails deductions under-—Tests—Nature ‘of-— 
Commercial expeduency—Decision of the assessee—If bs questioned by ths taxing authorities. : 
In deciding whether a claim for deduction under section 10 (2) (xv) of the Income-tax Act should 
be allowed the departmental authorities could and should consider whether the expenditure could be 
justified -on the grounds of commercial expediency. There is no room for any subjective standard. 
of reasonableness to be adopted by the taxing authorities in applying the test of commercial expedi- 
ency. 
Under our taxing system, it is for the assessee to conduct his business and in his wisdom or other- 


wise to fix the rerhuneration to his staff. The Income-tax Act dors not clothe the taxing authority 
with any power or jurisdiction to determine the reasonableness of the amount so fixed and paid by the 
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ff the reality ol he pairen is challenged or is in dispute or if the authorities are able to Point 
to some consideration other than the purpose of the business as accounting for any. portion of the 
payment made, different considerations arise. But any claim of expenditure incurred solely and exclu- 
sively for the business cannot be disallowed on the ground that in the opinion of the Income-tax.- 
Officer or other Taxing Authority the remuneration is unreasonably high—cither because the 
employee does not in the authority’s opinion, deserve so much or because the assessee could have 
other employees on more favourable terms, 

Eastern Investments, Ltd. v. Commissioner of Incoms-tax, West Bengal, 1951 8.C.J. 420 : (1951), S.C.R. 

594 : (1951) 20 LT.R. 1 (S.C.) ; Royaloo Iyer & Sons v. Commissioner A Income-tax, » (1955) 2 
L.J. 505 : LL.R. (1955) Mad. 613: (1954) 26 LTR. 265. 
Craddock v. Zeo Finance Company, Lid., 27 Tax Cases 267: (1946) 1 AN E.R. 523 (HLL), 


Case referred to the High Court by the Income-tax Appellate Tribunal, Bom- 
bay, under section 66 (1} of the Indian Income-tax Act, 1922 (Act XI of 1922); 
as amended by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 
1939) in 66 R.A. No. 744 (Madras Bench ‘A’) of 1949-50 (I.T.A. No. 4330 of 
1947-48—Assessment year 1947-48) on its file for decision in the following question ` 
of law, viz. : 

“ Whether on the facts and in the circumstances of the case the disallowance’of a sum of Rs. 23,100: 


3 


out of the expenses incurred by the assessee for payment of remuneration to the Director 
and the other technician directors is permissible under the provisions of section 10 (2) (xv) of the 
Income-Tax Act.” : 

S. Swaminathan, Advocate for Applicant. 

C. S. Rama Rao Sahib, Advocate for Respondent. 

The judgment of the Court was delivered by 


Rajagopalan, F.—This reference under section 66 (2) of the Income-tax Act 
arose out of the proceedings for the assessment year 1947-48 ; the accounting year 
ended on gist December, 1946. ` 


The assessee was a private limited company owning a studio and engaged in 
the production of motion pictures. There were six shareholders. Of these Rama- 
nathan Chettiar was the managing director and Banerjee and Tehrani-were direc- 
tors. Banerjee, Tehrani and Nagoor were employed respectively as Chief Camera- 
man, Chief Sound Engineer and Art Director in the Studio. € managing direc- | 
tor and the three technicians were remunerated by payments of what were called 

‘honoraria, which really meant salaries as pointed out by the Appellate Tribunal 
itself, and also by payments of commission on a fixed percentage basis. In addition 
each of them got a car allowance, and when the profits justified it, payment of a 
month’s salary as bonus. In 1944 and 1945 what was paid as honoraria, that is, 
salary, to these four amounted to Rs. 18,000 a year. Their scale of salaries was 
revised for 1946 by a resolution passed by the shareholders on goth March, 1946 

and the total came to Rs. 59,100 for 1946. The genuineness of the payment of 
that amount of Rs. 59,100 was never in dispute. The assessee claimed this payment 
as a deduction under section 10 (2) (xv) of the Act. The Income-tax Officer held - 

“ I consider that the reasonable course will in the circumstances be to limit the admissible deduc- 
tion under this head to an amount not exceeding twice the amount allowed in each of the preceding 


The difference between Rs. 36,000 allowed and the sum of Rs. 59,100 claimed, that 
is, Rs. 23,100 was disallowed. That disallowance was confirmed by the Appellate 
Assistant Commissioner and by the Appellate Tribunal. It was on these facts 
that the following question was referred to this Court for determination : 

“ Whether on the facts and in the circumstances of the case the disallowance of a sum o Rs. 23,100- 
out of the expenses incurred by the assessee for payment of remuneration to the Manari ire 
and the other technician directors is permissible under the provisions of section 10 (2) (xv) of the 
TIncome-tax Act.” 

Though the question refers to the remuneration paid to the managing dir 

and de technician directors, it should be noted ae one of the emda pie 
who was also paid a remuneration, was not a director though he was also a share- 
holder. That however, does not affect the real question at issue. 

Section 10 (2) (xv) provides for the deduction of any expense (not being in 
the nature of a capital expenditure or personal expenses of the assessee) laid out or 
expended wholly and exclusively’ for the purpose of the business of the assessee.* 
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` “In Eastern Investments, Lid. w. Commisstoner of Income-tax, West Bengal}, the Supreme 
Court referred‘to section 12 (2) of the Act, which provides for the deduction of an 
expenditure incurred” solely for the purpose of making or earning such income, 
profits or gains ” and summarised the principles to be kept in view : 

‘(1) Though the question must be decided on the facts of each case, the final’ conclusion 
1s ore Of law. 

" (a) It is not necessary to show that the expenditure was a profitable’ one or that in fact any profit 
was earned. . Y 

. (3) Itis enough to show that thé money was expended ‘ not of necessity and with a view to direct 
and immediate benefit to the trade, but voluntarily and on the ground of commercial expediency, 
and in order indirectly to facilitate the carrying on of the business.’ . 

i (4), Beyond that noshard and fast rule can be laid down to explain what is meant by the word 

‘ solely. 7 ~ 

> In Rayaloo Iyer & Sons v. Commissioner of Income-tax, Madras*, a Bench of this 
Court held that the principles laid down by the Supreme Court with reference to 
section 12 (2) of the Act should also be applied in deciding under section 10 (2) (xv) 
whether the expenditure was incurred wholly and exclusively for the purpose of 
the business of the assessee and the Court pointed ‘out that the test prescribed by 
section 10 (2) (xv) of the Act included that of commercial expediency. At page 
292 the learned Judge pointed out: 

“ In applying the test of commercial expediency to determine whether the expenditure is wholly 
and exclusively laid out for the purpose of the business the reasonableness of the diture should be 
considered from the point of view of the businessman and not from the point of view of eutsiders 
including the Income-tax Officer.” , 
It-was the same principle to which Lord Wright referred in Craddock v. Zevo Finance 
Company, Lid?. z 

“The transaction here being a perfectly straightforward and honest bargain between the two 
companies, it seems to me that if the present claim were wan it would amount to a precedent enab- 

e 


ling the Revenue to revise every such bargain and to defeat what the parties had agreed on. The 
Revenue in a case under Schedule D has no power to examine what they think was reasonable or 


to say what expenditure was necessary.” 

It is with reference to these principles we have to decide whether the Appellate 
Tribunal was justified in disallowing the sum of Rs. 23,100 out of the total amount 
of Rs. 59,100 that was actually expended by the assessee company in the year of 
account 1946 as payment of salaries to four of its employees. That these employees. 
were also shareholders of the assessee company and that three of them were also 
directors are not relevant at all. Nor did the Tribunal itself treat it as a relevant 
consideration. The findings of the Tribunal were that the amount of Rs. 59,100 
though called honorarium really represented salary, (2) the entire amount was paid 
during the accounting year, (3) this payment was authorised by the resolution of 
the shareholders on goth March, 1946, and (4) that these four persons turned out 
substantial work in the year of account. 

In deciding whether the claim for deduction under section 10 (2) (xv) should 
be allowed, the departmental authorities could and should consider whether the 
expenditure could be justified on grounds of commercial expediency. Certainly 
that does not provide for any subjective standard of reasonableness to he adopted 
by the taxing authorities. In this case, however, nothing more than such a sub- 
jective standard of the Income-tax Officer appears to have been considered by the 
Appellate Tribunal. The Income-tax Officer at least considered as a relevant factor 
the facts that while the gross receipts of the assessee firm in 1945 was Rs. 2,26,962, 
the receipts for the year of account were Rs. 3,73,734 and that did not justify a 
three-fold increase in the honoraria (salaries) paid in the year of account. The 
Tribunal dismissed the increase in the gross receipts as virtually irrelevant with the 
observation, that ‘‘ that in itself can be no guide because there is no evidence to 
show what was the real cause for the increase in the receipts.” We agree that the 
gross receipts of the assessee firm would not be a relevant factor at all, though not 
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for the reason given'by the Appellate-Tribunal. In the statement of the case, the 
Tribunal referred to the fact, that the net profits of the company increased from 
RS. 41,541 in 1945 to Rs. 1,05,871 in the year of account. That again may not be a 
relevant factor, because as pointed out by the Supreme Court in Eastern Investments 
Case}, it is not necessary for the assessee to show that the expenditure was a profitable 
one or that in fact any profit was earned. If the gross receipts, which the Income- 
tax Officer took into account, and the net profits, which the Appellate Tribunal 
did not take into account, are left out of consideration, the position remains that 
it was only with reference to an apparently subjective standard of what constituted 
a reasonable expenditure that the Income-tax Officer disallowed the claim of the 
assessee ; and it was that view that was ultimately upheld by the Tribunal. We need 
hardly point oft that there is no room for such a subjective standard in applying 
the test of commercial expediency. 


That means there was really no basis at all on the evidence placed before the 
Tribunal for the conclusion it reached that the whole of Rs. 59,100 expended as 
salaries during the year of account could not be claimed as a legitimate deduction 
under section. 10 A (xv). The increase in salaries, jt should be remembered, was 
in March, 1946, long before the assessee company was even in a position to know 
whether there would in fact be a substantial increase in the gross receipts or net 
profits. We are stressing this only to show that it was an item of proof of good faith 
on the part of the assessee company in revising the salaries payable to the four per- 
sons, who between them virtually helped to earn the profits of the company. There 
was certainly nothing to indicate that the increase in salaries the shareholders 
authorised was a colourable devise to divert a portion of the anticipated profits 
of the company to four of its shareholders. In fact there was no occasion for taxing 
authorities or for the Tribunal even to consider such a possibility. 


Under our taxing system, it is for the assessee to conduct his business, and in 
his wisdom or otherwise to fix the remuneration fo his staff. The Income-tax Act 
does not clothe the taxing authority with any power or jurisdiction to determine 
the reasonableness of the amount so fixed and paid by'the assessee. The only 
test for the deductibility of such remuneration is whether the expenditure has been 
incurred solely and exclusively for the purpose of the business If the reality of 
the payment is challenged or is in dispute different considerations arise : So also 
in cases where the tax authorities are able, to point to some consideration other than 
the purpose of the business as accounting for-any portion of the payment made.: 
In such cases of course such portion of the amount olaimed, which is either not held 
to have been paid or is held to have been paid’ for reasons other than business expe- 
diency, could and should be disallowed ; but the reason for the disallowance is 
because either the portion disallowed is not paid, or because the expenditure is not 
solely and exclusively for the business, and not on the ground that in the opinion of 
the Income-tax Officer or other taxing authority the remuneration is “ unreason- 
ably ” high either because the employee does not, in the authority’s opinion deserve. 
so much, or because the assessee could have secured other employees on more favour- 
able terms. - 

The assessee certainly satisfied the third of the tests postulated by thei Lord- 
ships in the Eastern Investments Case} that the money was expended ' 


“ not of necessity and with a view to direct and immediate benefit to the trade but voluntarily 
and on the ground of commercial expediency, and in order to facilitate the carrying on of the business.” 
Even necessity for the expenditure does’ not enter this test. i 


The question referred to us is answered in the negative and in favour of the 
assessee. The assessee will be entitled to the costs of this reference. Counsel’s 
fee Rs. 250. 

R.M. l Reference answered in favour of the assessee.. 


-—— = m = eyi 





a ae (1951) S.C.J. 420; 1951 S.C.R. 594. - 


§18 e, ‘THE MADRAS LAW JOURNAL REPORTS. [1955 


IN THE HIGH COURT OF JUDICATURE AT-MADRAS. 


_ Present.—Mr. Jusricg GovinpA MENON AND Mr. Justice KrisHNASWAME 
Nayuopu. ; i 


Kuppanna Goundan a Appellant* 
a. ` 
Palaniammal : .. Respondent. 
Madras (Hindu Bigamy Prevention peering ee Act ee section 5 (1) ( ¢)-—Desertion as a ground 
for dissolution of marriage—Decres of a competent civil omens Kies Oe to Separate 
Residence and oinanaree Act (XI ee a a to a 


wife who had already deserted her husband-——Effect of. : 
Divorce—Principles of English Law—Applicability to cdses of divorce under Indian Law. 


Divorce being a new remedy granted to married people in India to get themselves separated and 
statutorily retognised under Madras Act (VI of 1949 , in the absence of Indian decisions the princi- 
ples of the law of divorce as understood in England be applied. But their application must be 
consistent with Indian notions and ideas of the rights a duties of the spouses to one another and also 
with the notion of marriage under the personal law of the parties. 


In granting dissolution of marriage under the Madras (Hindu Bigamy Prevention and Divorce) 
Act (VI of 1949) on the ground of desertion the acquisition of right by the wife under the previous 
enactment, u Married Women’s Right to Separate Residence and Maintenance Act (XIX of 
1949) has to be given due consideration. Both the enactments, viz., Act (XTX of 1946) and Madras 
Act (VI of 1949) have been introduced with a view to protect and enlarge the rights of married per- 
sons, and being enactments ae inroads into the law of marriage as prevailing among the Hindus 
must be carefully and cautiously applied so that anne and unjust results may not follow. 
Desertion is not defined in the as Act (VI of 1 Desertion is the separation of one 
spouse from the other, with an intention on the part of ea spouse of bringing cag cohabiiatien 
permanently to an end without reasonable cause and without the consent of the other spouse. 
Two elements are required to be present on the side of the deserting ga S to constitute desertion, 
viz., the factum of desértion and the aminus deserendi or the intention to bring cohabitation per- 
manently to an end. 


_» ` Prati v. Pies (7939) 3 All E.R. 437 ; Pardy v. Pardy, (1939) 3 AI E.R. 779 ; Williams v. Williams, 
(1939) 3 All E.R. 825, Referred. , 
It is also well established that desertion is a a continuing offence and once the state of desertion has 
arisen it will continue until it is terminated and it is not incumbent on the deserted spouse to show 
that he or she was at all times, during the statutory periocd immeditately preceding the petition, 
ready and willing to receive back the deserting spouse. 


But where by an order of Court under the provisions of the Hindu Married Women’s Right to 
Separate Residence and Maintenance Act, ` a wife has been permitted to live apart from her 
husband, her separate living could not be gaid’ to be without just cause and by such ae parate living 
she could not be consid to have committed an act of desertion. , 


In cases where there has been a desertion a long time prior but a subsequent order of Gourt 
granting the wife right of separate residence and maintenance has intervened, though there may be 
p e ag that the a, state of mind continues on the part of the desertin spouse, l is a FRA 

e other spouse to e deserting spouse an opportunity to express his or her state of mind after 
the order of Court for bere residence. Pt in spite of a lawful demand made by the husband ee 
his wife to live with him, the wife continues to live separately, the continuation of her mental frame 
not be said to be for any just cause. 


Quaere : Whether Act XIX of 1946 i is retrospective in effect and whether the provisions of the 
Act apply to cases where a husband has taken a second wife prior to the commencement of the Act. 
. S.A No. 556 of 1947, doubted. 


"© ¢ 


Sidda Setti v. Muniammal, (1953) 1 M.L. J. 649, referred. `- 

peal against the Order of the Subordinate Judge’s Court, Coimbatore, dae 
a3rd ee ugust, 1951, in O.P. No. 313 of 1950. 7 
P. S. Balakrishna Aiyar and P. S. Ramachandran for Appellant. 
T. K. Subramania Pillai for Respondent. 


The Judgment of the Court was delivered -by 

Krishhaswami Nayudu, J.—This appeal arises out of a petition by a husband 
against his wife under section 5 (1) (c) of the Madras (Hindu Bigamy Prevention 
and Divorce) A v of 1949. 


~~ 


. 
$ 
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The husband is the appellant. He sued his wife, the respondent for dissolution 
of marriage on the ground of desertion. The parties were married in about'1940 
and they had a daughter above g years old on the date of the petition, There was 
a partition in the family of the petitioner in 1943 and differences arose between the 
respondent's father and the petitioner over the allotment of properties to a deaf 
and dumb brother of the petitioner and the respondent left the house of the petitioner 
and lived with her father. The respondent filed a suit against the petitioner for 
maintenance in O.S. No. 171 of 1943 on the file of the District Munsif’s Court, 
Erode. On the intervention of mediators, the suit was compromised on goth Octo- 
ber, 1943 and the respondent agreed to go back to the petitioner and live with him. 
But apparently she did not join in pursuance of the compromise and the petitioner 
caused lawyer notice to be sent to her in 1943 and again in 1944 demanding her 
to come and join him. ~ His case is that since she refused to join him he was obliged 
to marry a second wife. The second marriage took place in 1944. ‘The respondent 
then filed another suit O.S. No. 433 of 1944 on the file of the District Munsif’s Court, 
Erode, for maintenance for herself and her minor daughter. She charged the peti- 
tioner of not providing any maintenance or taking her back to live with him but 
on the other hand married a second wife ; and she therefore claimed to be entitled 
to separate maintenance. The trial Court held on the evidence that the respon- 
dent was at fault in not having joined the petitioner and rejected her claim for main- 
tenance. She appealed against that decision and in A.S. No. 191 of 1946 on the 
file of the Principal Sub-Court, Coimbatore, the dismissal of the suit was confirmed 
on 22nd August, 1946. During the pendency of the appeal, the Hindu Married 
Women’s Rights to Separate Residence and Maintenance Act, XIX of 1946, became 
law on 23rd April, 1946. A further contention was then raised in appeal that by 
virtue of the second marriage the respondent would in any event be entitled to sepa- 
rate maintenance as the petitioner had taken a second wife. The learned Subordinate 
Judge took the view that the Act was not retrospective and as the second marriage 
- took place prior to that enactment, the respondent would not be entitled to any relief. 
As against that judgment, Second Appeal No. 556 of 1947 was filed/in this Court 
and Raghava Rao, J., held that the Act had retrospective effect and that the res- 
pondent was entitled to separate maintenance and residence and remanded the 
suit for fixing the maintenance and accordingly on remand a sum of Rs. 10 for 
separate residence and maintenance was directed to be paid by the petitioner. 


The petitioner in the present petition for dissolution of marriage relies on the 
finding in O.S. No. 436 of 1944 that the respondent was at fault in not joining the 
petitioner and his case is therefore that she has deserted him ever since the middle 
of 1943 and for a continuous period of more than three years before the petition 
eee he has become entitled to dissolution of marriage on that ground. ‘The res- 

ndent in her counter statement denied that she went away to her parents’ house 

ut stated that on the contrary it was the petitioner who drove her out after ill- 
treatment, that he refused to take her to his house, that under Act XIX of 1946 
she is entitled to separate residence, that the second marriage by the petitioner is 
just cause for her to leave the petitioner and that therefore it would not constitute 
desertion in law so as to entitle the petitioner to ask for dissolution. The learned 
Subordinate Judge accepted the contention of the respondent that she was living 
separately as she is entitled to do so by virtue of the decree in O.S. No. 433 of 1944 ` 
and her living separately from her husband could not be said to be without just 
cause and refused to grant’ the dissolution of marriage. The present appeal is 
against that order and it came up before our learned brother, Basheer Ahmed Sayeed, 
J., and this appeal is posted before us, as the learned Judge considered that the point 
that arises in this appeal is of some importance and there is no decision as to what 
exactly is the effect of the order or decree of Court granting separate maintenance 
to the wife who had already deserted the husband and in respect of which there 
has been a finding of two Courts. 


The petitioner would be entitled to dissolution of marriage under section 5 (1) 
(e) if he shows that the respondent has without just cause, deserted the petitioner 
for a continuous period of not less than three years immediately preceding the pre- 


R 
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sentation of the petition. “Desertion” has not been defined in the Act. In Rayden 
on Divorce, 5th Edn. at page 101, the learned author defines “divorce’”’ as the separa- ' 

_ tion of one spouse from the other, with’ an intention on the part of the deserting 

„ spouse of bringing cohabitation permanently to an end without reasonable cause 
and without the consent of the other spouse. He derives his definitions from the 
decisions in Williams v. Williams, and Pratt v. Pratt?. In Lately on Divorce, 14th 
Edn., it is observed at page 104 that theré is no judicial definition of desertion that 
can be applied to meet the facts of every case, but it is in essence the abandonment 
ef one spouse by the other with the intention of forsaking him or her without just 
cause. ‘The learned author also referred to the decision in Frowd v. Frowd®, where 
desertion has been defined as “‘the cessation of cohabitation brought about by the 
fault or act of one of the parties”. In section 3 (9) of the Indian Divorce Act, “‘deser- 
tion” has been defined as implying an abandonment against the wish of the person 
charging it. As pointed out by Sir Wilfrid Greene, M.R., in Pardy v. Pardy‘, ie two 
elements required to be present on the side of the deserting spouse to constitute 
desertion are the factum of separation and the animus deserendt or intention to bring 
cohabitation permanently to an end. There is therefore possibility of cases arising 
where there may be a de facto separation, but the animus in the deserting spouse to 
desert may be absent in which case it cannot be held that the spouse who is charged 
with desertion can be considered to be guilty of desertion. In English law, deser- 
tion may be terminated in several ways. In Raydon on Divorce at page 115, it is 
provided that desertion may be terminated in the following ways : 

‘* (1) the factum of return to cohabitation ; (2) Supervening insanity on the part of the deserting 
spouse rendering him or her incapable of continuing on animus deserendi ; (3) A supervening animus 
revertendi, coupled with a bona fide approach to the deserted spouse with a view to resumption of cohabi- 
tation ; but not a mere animus revertendi unaccompanied by some notification to the deserted spouse ; 

4) a supervening consensus to live apart ; for example, under a separation agreement bona fide made ; 
B supervening conduct on the part of the deserted spouse which is an effective and reasonable cause 
` in preventing the deserting spouse frpm returning to cohabitation ; (6) a supervening order of a Court. 

of competent jurisdiction precluding the deserting spouse from returning to cohabitation.” 


It is also well established that desertion is a continuing offence and once the state 
of desertion has arisen it will continue until it is terminated, and a spouse who has 
been deserted is in the position that the presumption is in his or her favour and 
against the deserting spouse, and it is not incumbent on the deserted spouse to show 
that he or she was at all times during the three years immediately preceding the 
petition ready and willing to receive back the deserting spouse. ‘This is the view 
of the learned author Rayden based on English decisions referred to at page 14I. 


Divorce being a new remedy granted to married people in India to get themselves 
separated and statutorily recognised under Act VI of 1949 in the absence of Indian 
decisions the principles of the law of divorce as understood in England may be 
applied ; but their application must be consistent with Indian notions and ideas of 
the rights and duties of the spouses to one another and also the parties in this case 
being Hindus—the notion of a Hindu marriage being a sacrament and not a con- 
tract. There is no doubt in the présent case a finding in'O.S. No. 433 of 1944 that 
the wife was at fault in not having joined the petitioner. It can therefore safely be 
taken that it is the wife that deserted the husband in this case and applying the Eng- 

‘lish principles as to the contifiuance of a state of desertion unless terminated by con- 
duct on the part of the wife and showing an animus revertendi the position would be 
that the respondent continued to be guilty of desertion ever since she left her 
husband’s protection in 1943 and that state of desertion must therefore be deemed 
to have continued until the date of the presentation of the present petition for the 
dissolution of marriage ‘by the husband. l 


But the question still remains whether in view of the passing of the Hindu 
Married Women’s Rights to Separate Residence and Maintenance Act, XIX of 
1946, and the recognition of the respondent’s right by the judgment of the High 
ke I 5 ; 


a ee 3 All E.R. 825 (C.A.). i l 3. 73 L.J. 60. j een ar 
«52; (1939) 3 Al E.R. 437. NaS 4. (1939) 3 AU E.R. 779 (GA) >e) 
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state of mind after the judgment of the Hi 
oner rushed to Court with a petition for dissolution 
ving separately as furnishing a cause of action for dissolution of marriage under 
section 5 (1) (c) of Act VI of 1949. Admittedly, the husband did not send any 
notice of demand asking her to live with him or permitting her his company without 
the company: of the second wife. In the counter statement of the respondent, she 
denied that she refused to live with him. The cause of action is solely based on the 
previous proceedings between the parties and not on any conduct of the respondent 
after the judgment of the High Court in the second appeal, whereby she has shown 
any disinclination to have the company of the petitioner. The cause of action 
on which the dissolution is asked for is her staying away from the petitioner, which 
staying has now. been shown to be fortified by an order of Court based on the rights 
which a wife has acquired under Act XIX of 1946 consequent on the husband taking 
a second wife. It must therefore be held that the separate living in the present 
case is not without just cause since it has not been shown that the animus deserendt 


continued. It also appears to us that the petition is not a bona fide one and is filed 


only with a view to escape the liability of paying separate maintenance to the respon- 
dent ordered in the previous proceedings. To rely upon the act of desertion in 1943 
and to hold that such state of desertion continued right up to the date of the filing 
of the present petition ignoring the intervening proceedings and the judgment of 
the High Court in second appeal and basing a decree for dissolution on desertion 
would amount virtually to negativing the right of the wife to the benefits of Act 
XIX pf 1946. If the mere fact of separate living as a result of an order obtained 
by the wife for separate residence and maintenance under Act XIX of 1946 could 
be considered as a ground for dissolution, that may furnish an easy handle to hus- 
bands to resort to Act VI of 1949 and seek to get rid of the first wife. In granting 
dissolution of marriages under Act VI of 1949, the acquisition of right by the wife 
under-the previous enactment, Act XIX of 1946, has to be given due consideration 
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ont a Receiver in executi 


receiver in execution, the executing Court has n 
e Code and could make such an appointment only 
Though the order is aT 

and reality one made under er 40, rule 1 and third 
eed not resort to a suit but could appeal i such an order 
rule 1 e test will be whether a stranger who objects to the order is a person that could be sai 
to be one against whom such an order is made or is otherwise affected by such order and if itis shown -° 
that he is a person affected by the order, the order should necessarily be considered to be one under 
Order 40, rule 1 and therefore appealable. 


Atta Ullah Khan v. Bala Mal, A.1.R. tLe Lah. 190°; Asabeg v. Mussamat Sundari, (1918) 48 I.C. 
133 3; Ramswarup v. Raghunandan, (1923) 1031 3 Hudson v. Morgan, (1909) ae L.R. 36 Cal. 
713 ; Hemendra Nath v. Prakash Chandra Ghosh, ae LLR. 59 Cal. 205; Vi v. Tavakat 
Manayul Narayana, (1928) M.W.N. 390; Shridevi Amma v. Valia Narayana, A.I.R. atl “Mad. 20, 
referred. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Courtof the Subordinate Judge of Kumbakonam, 
dated 13th December, 1952 and made in C.M.A. No. 37 of 1952 (E.P. No. 52 of 
1952, in O.S. No. 187 of 1942, D.M.C., Valangiman). 


M. R. Narayanaswami and K. Tirumalat for Petitioner. 
K. Raja diyar, N. R. Govindachan and S. K. Ahmed Meeran for Respondents. 
The Court delivered the following 


UDGMENT.—This revision arises out of an Execution Petition No. 52 of 1952 
an O.S. No. 187 of 1942 on the file of the District Munsiff’s Court, Valangiman. 
‘The petitioner was the garnishee and the execution petition was filed by the plaintiff 
for attachment by issue of a prohibitory order in respect of a sum of Rs. 3000 
out of Rs. 45,000 in the hands of the four garnishees of whom the petitioner was the 
first garnishee under Order 21, rule 46, Civil Procedure Code. The 1st defendant- 
judgment-debtor died and in his place his legal representatives were impleaded as 
defendants 6, 7,and 8 and the prohibitory order asked for seeks to restrain the 
garnishees from paying the sum of Rs. gooo in their hands to defendants 6 to 8 
and directing them to deposit the amount into Court, and there is a prayer for 
appointing the plaintiff as a receiver for realisation of the amount. 





w C.R.P, No. 2523 of 1952. _ 28th April, 1955. 
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Three objections were raised to the execution. One’of the objections raised 
apart from denying the debt was that there are other heirs of the 1st defendant by 
his Malayan wife who are not impleaded in the Execution Petition, in effect , that 
the amount even if payable is payable not only to defendants 6, 7 and 8 but also 
to others who are not parties to the execution.. The learned District Munsif held 
that in view of the denial by the garnishee of any liability to the judgment-debtor 
the only course was to have a receiver appointed for the collection of the debt 
and accordingly appointed the plaintiff as receiver for collection of the debt and 
also made absolute the interim order of attachment. 


An appeal was preferred against that order by the first garnishee which came 
up before the Subordinate Judge of Kumbakonam before whom a preliminary 
objection was raised as to the maintainability of the appeal. It was also urged 
that the attachment which was, made absolute by fhe learned District Munsiff 
was illegal and not valid. The learned Subordinate Judge upheld the contention 
about the invalidity of the attachment but took the view that no appeal lay against 
the order and dismissed the appeal. ‘The view taken by the learned Subordinate 
Judge about the invalidity of the attachment is however correct, since under Order 
21, rule 46, Civil Procedure Code, an attachment can be made of a debt due to the 
judgment-debtor alone and not a debt due to a judgment-debtor and another 
(vide Hajee Abdulla v. Abdul Latlafft, and Stluoaimuthu Mudaliar v. Muhammad Sahul 
and others*), But notwithstanding the order of the learned District Munsiff making 
the attachment absolute being invalid, the appointment of the plaintiff as receiver 
cannot, however, be challenged as it is the only course open to the Court in a case 
where the garnishee denies his liability under a debt alleged to be due to the judg- 
ment-debtor. This will be sufficient to dispose of the revision petition and the order 
of the learned District Munsiff can be upheld in so far as the appointment of a 
receiver is concerned. But the question as to the maintainability, of the appeal 
has been elaborately argued before me and it therefore becomes necessary to express 
an opinion as to the correctness of the view taken by the, learned Subordinate Judge 
about the non-maintainability of the appeal before him. 


_ The execution petition is presented under Order 21, rule 11, Civil Procedure 
Code and the reliefs asked for are: (1) attachment by issue of a prohibitory order 
under Order 21, rule 46, Civil Procedure Code and for directing the garnishee to 
«deposit the amount and (2) in default, for appointment of a receiver. Order 21, 
rule 11 describes the mode of preferring an application for execution and the parti- 
culars which if the execution petition is in writing should be given. Being a written 
application under Order 21, rule 11 (2), the application shall state among. others 
the mode in which the assistance of the Court is required, and in stating the parti- 
cular mode in which the assistance of the Court is required in the present case attach- 
ment is asked for under sub-clause (j) (ii) and for the appointment of a receiver 
under sub-clause (j) (iv). Order 21, rule 46, provides that the attachment shall 
be made by a written order prohibiting in the case of a debt, the creditor from 
recovering the debt and the debtor from making payment thereof until the further 
order of the Court. In so far as the appointment of a receiver is concerned, though 
it is prescribed as one of the modes in which the assistance of the Court can be asked 
for under Order 21, rule 11, there is no specific provision under Order 21 prescrib- 
ing the circumstances under which and the manner by which such an appointment 
of a receiver could be made. Order 40, rule 1, is the provision relating to ap- 
pointment of receivers. ‘The substantive provision empowering the Court to order 
execution of the decree is section 51 of the Code, which says that subject to such con-' 
ditions and limitations as may be prescribed the Court may, on the application of 
the .decree-holder, order execution of the decree by the several modes including 
appointment of a receiver. ‘The power of a Court to appoint a receiver in execution 
is derived from section 51 of the Code, but the procedure to be adopted in such an, 
appointment not being provided for in Order 21, relating to execution, the provisions 
of Order 40, rule 1, have therefore to be applied by the Gourt, if it decides to appoint 


I. (1920) 39 M.L.J. 91. 
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a receiver in execution. The question is that an order for appointment of a receiver 
having been made as in the. present case in an execution petition seeking to attach 
a debt and recover the same from garnishee, such an order being primarily 
made in execution and the Court relied on Order 40, rule 1, in making the appoint- 
ment whether an appeal would lie against such an order. Since a garnishee is not 
a party or a representative of the parties to the decree, section 47 of the Code has 
no application and it would be open to’the aggrieved person, in this case the gar- 
nishee, to agitate any question arising in execution by a separate suit and as such 
it is not open to the garnishee to have a right of appeal. It is, however, contended 
that the order appointing a receiver under section 51 (d), Civil Procedure Code, 
being by way of equitable execution would come under Order 40, rule 1, Civil 
Procedure Code and therefore would be appealable under Order 43, rule 1 (s) 
which provides for an appeal against an order under rule 1 or rule 4 of Order 40. 
The point therefore crystallises into the determination as to whether the order in 

uestion could be held to be an order under Order 40, rule 1, notwithstanding 
that the same is primarily an order in execution under section 51 (d), Civil Procedire 
Code. 


The executing Court for the purpose of appointing a receiver could only act 
in pursuance of Order 40, rule 1, which prescribes the grounds and the circurmstan-. 
ces under which a Court may make an order appointing a receiver. Order 40, rule 
1, provides that where it appears to the Court to be just and convenient; the Court 
may by order appoint a receiver of any property, whether before or after decree, 
and also pass other orders as to remove any person from the possession or custody 
of the property, commit the same to the possession, custody or management of the 
receiver and confer upon the receiver other powers regarding the property and 
clause (2) provides that the. Court has no power however to remove from the posses- 
sion or custody of property any person whom any party to the suit has not a present 
right so to remove. The appointment being in execution the Court has power to 
appoint a receiver under Order 40, rule 1, since a receiver could be appointed 
after decree, but the Court must find that it is just and convenient to appoint a 
receiver. In this case the receiver is appointed for the collection of the debt and, 
the power to institute a suit and recover the amount is what is conferred on the recei- 
ver under clause (d). The Court has therefore acted under Order 40, rule 1 (a) 
and (d). ‘Though primarily the order is one in execution, ceuld it be held that the 
order of appointment of a receiver is solely made under section 51 (d), Civil Proce- 
dure Code and not under Order 40, rule 1 as well of the Code? 


In support of the appealability of the order reliance is placed on Atta Ullah 
Khan v. Bala Malt, where it was held that Order 40, rule 1, is a general provision 
relating to appointment of receivers and even if an order appointing a receiver is 
made in execution proceedings it cannot be said that it does not fall within the pur- 
view of Order 40, rule 1, and that the person affected by such an order has no right 
of appeal under Order 43, rule (1) (s), Civil Procedure Code. ‘This decision refers 
to a judgment of the Patna High Court in Asabeg v, Mussamat Sundari,* and of the 
Nagpur Judicial Commissioner’s Court in Ramswarup v. Raghunandan®, In Asabeg v. 
Mussamat Sundari®, where a receiver was appointed in execution directing the re- 
ceiver to take possession of the estate and the person who was sought to be disposses~ 


sed objected to such an appointment and order passed dismissing such an objection, . 


it was held that the order was appealable under Order 43, rule 1 (s) of the Code, 


It is, however, urged that in that case the objector’s possession was disturbed and he, 
applied to the Court appointing the receiver objecting to such appointment which. 


had the result of dispossessing him and such an a gee is one that could be 
made under Order 40, rule 1, clause (2) and as such:the appealability of that order 
could be supported on that ground. -But it must be noted that the order was, 


however made in an execution petition and notwithstanding that circumstance | 
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ted and in consequence when any reference is made to the assessee, it is the Chandra 
Prabha Cinetone that is intended. Sri T. Sadasivam and his wife Srimathi M.S. 
Subbulakshmi were partners of a firm called Chandra Prabha Cinetone. ‘The firm 
was started in or about 1939 for the production of a Tamil picture called “ Sakun- 
thala”. After the production had gone on for a while and the ers had spent 
nearly half a lakh of rupees, they found that they could not find the entire finance 
necessary for completing the picture. Accordingly they entered into an agreement 
on 218t-July, 1939, with another firm called Messrs, Rayal Talkie Distributors, 
Mathurai. The terms of this agreement were reduced to writing and this agreement 
had been appended as annexure A to the statement of the case by the Appellate 
Tribunal. ‘This agreement is recited to have been made between Chandra Prabha 
Cinetone by their partners Mr. T. Sadasivam and Srimathi M.S. Subbulakshmi 
both residing at Madras hereinafter called the party of the first part and Messrs. 
Rayal Talkie Distributors hereinafter called the party of the second part. The 
material terms of this agreement run thus: ° 

‘Clause 2: The picture shall be treated as the joint production of both the parties for all purposes. 
Both the parties shall have equal rights and powers of supervision and management in the matter of 
the-production of the picture. : 

Clausé 3 : The cast of the picture shall be selected by the parties of both parts and shall include 
Srimathi M. S. Subbulakshmi as Sakunthala and Serukulathur Sama as Kanvar. Srimathi M. S. 
Subbulakshmi hereby agrees to act in the said picttrre to the best of her ability and complete the same. 

Clause 5: The party of the second part shall provide finance to the extent of Rs. 60,000 for the 
production of the said picture. : 

Clause 6 : Whatever amount the party of the first part might have already spent or might spend. 
in future towards the production of the said picture, it is hereby definitely understood and agreed 
between the parties that the total cost of the production is to be treated as the sum of Rs. 1,00,000 
(Rupees one lakh culy) for the purpose of the adjustment mentioned in paragraph 11 infra.” 
The agreement then proceeds to deal with the commission to which the party of 
the second part would be entitled and then clause 11 provides : 


- “So soon as the entire amount due to the party of the second part is repaid, the party of the 
second part shall thereafter pay the party of the first part the net amount after deducting the commis- 
sion mentioned in clauses 8 and 13 herein, in repayment of the amount advanced by the party of the 
first part for the production of the said picture and which amount is hereby fixed by mutual agree- 
ment as the difference between the actual advance of pe eed of the second part and the sum of 
Rs. 1,00,000 (rupees one lakh only) mutually fixed as the total cost-of the production of the said picture. 
> Clause 12 : Out of the net collections over and above the sum of Rs. 1,00,000 (rupees one lakh 
only) mentioned in paragraph 11 supra and after deducting the commissions due to the party of the 
second part mentioned in paragraphs 8 and 19 and the expenses in connection with the replacement 


of the films mentioned in paragraph 15 infra (fifty per cent.) shall be oo to the of the first 
part towards the remuneration for the services rendered by them in the production of the picture 


and the party of the second part shall have the balance.” 
A kind of pre-emption was provided between the two parties by clause 14 which 
runs thus : 

“ There shall be no transfer or sale of the rights of the parties except as between the parties inter se 
as may be mutually agreed upon. % 

Clause 17: The copyrights in the songs and dialogues of the picture shall vest in both the parties 
and the benefits of any contracts with gramophone companies for the recording of the same shall be 


equally divided between them. The royalty or remuneration payable to the artists for the gramo- 
phone recording shall be paid to them directly by the gramophone company concerned.” 


Even the amount which the Rayal ‘Talkie Distributors advanced: under this agree- 
ment namely a sum of Rs. 60,000 was found insufficient for completing the produc- 
tion. There was a further and fresh agreement between the same parties on 24th 
February, 1940, which is appended as annexure B to the statement of the case, ° 
The preamble to the agreement recites after referring to the earlier agreement, 


dated, 21st July, 1939. 


‘whereas more money is required for the completion of the picture ‘Sakunthala®:; and 
whereas at the request of the party of tht first part, the party of the second part have 2 ie to supply 
the necessary additional amount of not less than Rs. 40,000 ( forty thousand only) ; and whereas 
in consequence certain terms and conditions have to be added to or altered or amended in the 
prior agreement.” * ad ac 
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“The agreement then proceeds to replace clauses 6, 10, 11, 12 and 17 of the previous 
agreement and the new clauses 4 to & were substituted therefor. 


Claus¢é 4 is in these terms. 


“ Irrespective of the amounts, the party of the first part might have already spent, or might 

in future towards or ın connection with the production of the said picture, ıt is hereby definitely 

understood and agreed between the parties that the total cost of the production of the said picture 

as to be treat d as the sum of Rs. 1,00,000 (Rupees one lakh onl; ) or the actual amount advanced by 

the party of the second part therefore, whichever amount is greater, for the purposes of the adjust- 
ment mentioned in clause 6 hereunder.” f 


Clause 6 which is referred to here runs thus : 


“ So soon as the entire amount due to the party of the second part is repaid or realised as afore- 
said, the party of t! e first part shall be entitled to get in full discharge of whatever amounts they 
might bave spent for the production of the said picture, out of the total collections referred to in sub- 
clause (a), (b) and (c} of clause 5 above, such amounts if any, as to make up the actual advance by 
the party of the second part of Rs. 1,00,000 (one lakh rupees only) if in case the same has not been 
advanced by them. f ° 


_ Clause 7: Out of the net surplus collections as per sub-clauses (a), (b) and (c) of clause 5 re- 


maining as balance in the hands of the party of the second part, after the appropriations mentioned 
in clause 5 cr 6 above and after cefraying the expense in connection with the replacement of the 
films mentioned in paragraph 15 of the prior agreement, 5° per cent. shall be given to the party of the 
first part towards remuneration for the services rendered by them in the production of the picture 
and the party of the second part shall have the balance.” 


Clause 8 deals with copyrights corresponding to clause 17 of the previous 
agreement and is in these terms : 

“The copyrights in the songs and dialogues of the picture shall vest in both the parties and the 
royalty or the benefits of any contracts with the gramophone companies for the recor‘ ng of same 
shall be equally divided between them subject to the provisions of clause 5 herein. The remunera- 
«tion or royalty payable to the artists shall be paid to them directly by the gramophone companies 
concerned.” 


_ With the finances provided by the Rayal Talkie Distiibutors the film ‘“Sakun- 
thala” was completed and was exhibited. The partners of Chandra Prabha Cinetone 
‘were being paid sums from time to time on account by the Rayal Talkie Distribu- 
tors. An account was made up by them upto rath April, 1942, in respect of the 
collections from the picture as well as the royalties from gramophone records, 
These amounts came to Rs. 3,21,241-2-1 and Rs. 9,205-3-9 respectively. The 
total cost of the picture, making the necessary allowance for expenses incurred by 
the Chandra Prabha Cinetone was computed at Rs. 2, 59,168-14-10 leaving a net 
profit of Rs. 71,277-7-0. The half share of this profits due to the partners of Chan- 
dra Prabha Cinetone was Rs. 35,638-11-6. But these partners had before that 
date drawn to the extent of Rs. 64,417-14-5 and when the account was struck on 
that day, the Chandra Prabha Cinetone were in debit to the extent of Rs. 28,779-2-11. 
On 24th June, 1942, a release deed was executed by the partners of the Chandra 
Prabha Cinetone to the Rayal Talkie Distributors which has been appended as 
annexure (C) to the statement of the case. Under this.document in consideration 
of the Rayal Talkie Distributors remitting the sum of Rs. 28,779-2-11 which the 
assessees had already overdrawn as per accounts taken on reth April, 1942, the 
‘Chandra -Prabha Cinetone relinquished and released all its rights in the said 
picture td which it was entitled under the previous agreements including the right 
to receive a share in the future profits so that as and from that date the Rayal Talkie 
Distributors became the sole owners of the picture and became solely entitled to the 
copyrights, songs dialogues, etc., to which the assessee was entitled before that date. 


As it ig on the basis of this deed of release that the Chandra Prabha Cinetone 
‘gave up its rights to the picture, and got the payment of Rs. 28,779 the subject 
of the reference it is necessary to set out the relevant clauses of this deed. After 
reciting the earlier agreements, the preamble to the deed proceeds to state: 


“Whereas under the terms of the said two agreements Mzssr3. Rayal Talkie Distributors are 
entitled i!o appropriate towards the discharge of the amounts actua'ly advanced by them for the 
production of the pieture, the net amounts realised by the sale or ease of the said talkie picture 
“‘Sakunthala’’....and afier such appropriation and full realisatiofi of all the amounts actually 
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advanced by them, out of the surplus collections fifty per cent. shall b> given to us (Chandra Prabhat 
Cinetone) as remunera ion for the s.rvices .en.tered in tue prod c io. of the said picture and the 
other half of fifty per cent. shal be appropriated by che Royal Ta.kie Distributors.” 


It further recites that 


“whereas the parties have gone into the accounts and found that a:um of Rs. 28,779-2-11 had 
been overd:awn by the rel asois in excess of their re nus.erut on on the proce d of the pic ure 
hiu erto real eda d he. are now desirous of re inqui hing niree sing all u eir rig «a in the said 
pic ure inc.uding the rgh to rece ve a share in the fu.ure proceeds and che Royal Talkie Distri- 
butors have now agreed to take over the said righ s.” 


The operative part of the deed provided that Sri T. Sadasivam and Srimathi M. S. 
Subbulakshmi as partners of the Chandra Prabha Cinetone and iù their individual 
capacity release and relinquish in favour of the Royal Talkie Distributors all and 
every of their rights in the said talkie picture ‘‘ Sakunthala”’ including the rights 
to share in the future proceeds of the picture by sale of lease or exhibition in any 
part of the -world and all their rights in the songs, scenario, dialogues, etc., and in 


- the negatives, copies, etc., of the said picture and in the royalty to be received by the 


Royal Talkie Distributors from time to time from the Gramophone company. This 
was followed by the declaration by the releasors whergby they agreed that the Royal 
Talkie Distributors were the sole proprietors of the talkie picture “‘ Sakunthala’”’ 
without any claim or right subsisting or in future on the part of the releasors as and 
from 13th April, 1942. 


It would thus be seen that the assessee had received in respect of this picture 
a sum of Rs. 64,417-14-5 made up of 50; per cent. of the profits which had accrued 
due to the partners under clause 7 of the annexure B and Rs. 28,779-2-11 for which 
they relinquished all their future rights in the picture. ; 


In respect of the assessment for 1943-44 and in the case of the assessee the account- 
ing period was being the 12 months ended goth June, 1942, the assessee contended 


-before the Income-tax Officer that out of Rs. 64,417 which had been received from 


the Royal Talkie Distributors no doubt a sum of Rs. 35,638 was a revenue receipt 
but the balance of Rs. 28,779 represented merely compensation for giving up their 
(partners’) rights in the picture and for future remuneration and possibly future 
profits and that it was therefore a capital receipt not liable to tax. The Income-tax 
‘Officer however overruled this contention and after referring to the terms of the 


release deed which recited that 50 per cent. of profits allowed to the partners of the 


Chandra Prabha Cinetone was in consideration of their share of remuneration for 
‘services rendered held that the sum received by the assessee for the release deed 
was in the nature of a revenue receipt and so liable to be assessed, and on this basis 
treated the entire amount of Rs. 64,417 which had been received by the assessee 
from the Royal Talkie Distributors as assessable income. From this receipt he 


‘deducted a sum of Rs. 50,182 which was the expenses which had been incurred by 


the assessee in -the production of the picture. The balance of Rs. 14,235 was treat- 
ed as the net share of income received by the assessee in the joint production of this 
picture “Sakunthala” and making some allowances for some small items, the rest | 
was treated as assessable income under this head and tax was demanded on the 
basis. The assessee appealed to the Appellate Assistant Commissioner raising the 
same question but with the same result. Before the Appellate Tribunal also a 
contention that this sum of Rs. 28;779 represented the capitalised value of the esti- 
mated future profits was not accepted and the appeal was dismissed. It is in these 
circumstances that the following question has been referred to this Court for its 
decision, namely : 

“ Whether the sum of Rs, 28,779 represents remuneration for-services rendered an’ is a revenue 
receipt?” i 

The first contention raised by the learned counsel for the assessee is that though 
under this document it is recited that the consideration therefor is giving up of the 
right to remuneration, still, if the document were viewed as a whole, in the back- 
ground of the, agreements which preceded the release, there is no question of Rs. 
28,779 having been paid to the asseasee as and on account of remuneration due. 
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In this connection reliance is placed on a passage in the judgment 6f Viscount Simon 
in Inland Revenue Commissioners v. Wesleyan General Assurance Society, which runs thus : 
“ First, the name given to a transaction by the parties concerned does not necessarily decide the 
nature i the transa tion. To call a pays ent a loan if ıt 18 really an annuity does not assist the tax 
payer, any more than to call an item a capital payment would prevent it from being regarded as an 
income payment if that is its true nature. The question always is what is the real c.aracter of the 
payment, not what the parties call it.” 
We do not however see how this passage assists the assessee. It is not denied that 
the ddcument appended as annexure (QC) is a deed of release. Its true nature asa 
release is not now in dispute. That recites the earlier transactions under which the 
releasors obtained rights which they ultimately relinquished. In doing so it refers 
to their right to 50 per cent. of the net profits as attributable to that consideration. 
In this respect it really repeats the words and the terms contained in the earlier 
agreements while setting them out in the preamble. If at the time when the agree- 
ments were concluded, the parties expressly stipulated for moneys being paid to 
them as and for remuneration for services rendered we are unable to see how the 
legal effect of such a contract could be obliterated by now starting a theory that 
they had not rendered any service or it could not be deemed to be remuneration 
for those services or that it wis payable to them in some other character than for 
remuneration. Weare not aware of any rule of interpretation by which when parties 
to a contract stipulate that any benefit flowing to one of them stems from some 
consideration furnished by the other a Court of construction could say that it was 
not so. (Vide Simon Income Tax, Vol. I, p. 51, citing 4. R. Commissioner v.'Fleming.) 


Before leaving this part of the case an argument put forward by learned counsel 
“` for the assessee may be noticed. It is said that when Srimathi M. S. Subbulakshmi 
by her labour produced a capital asset, namely, the film which became the joint 
property of the Chandra Prabha Cinetone as well as Royal Talkie Distributors, 
there was no element of contract of service which might lead to the consideration 
paid to her being regarded as remuneration. In other words the argyment was 
that it could in no sense be said that under the agreement of 1939 or 1940 the Royal 
Talkie Distributors employed Srimathi M. S. Subbulakshmi but that the true view 
was that both the parties to the agreement, one contributing labour and the 
other capital produced a capital asset in the shape of a film. It is therefore urged 
that the 50 per cent. of the profits eyen if they were for services rendered were not 
in the nature of remuneration and therefore not of a revenue nature. We are 
unable to appreciate this contention. Neither the agreement of 1939 nor that of 
1940 created any partnership between Chandra Prabha Cineione and the Royal 
Talkie Distributors. In pursuance of the obligation undertaken by the Chandra 
Prabha Cinetone under these agreements, Srimathi Subbulakshmi acted in the 
picture and the consideration payable to her out of the net collections was fixed at 
50 per cent. of the net profits. The consideration paid to her is in essence only 
remuneration for services rendered and cannot be viewed in any other light. The 
fact that the services rendered resulted in the creation of an asset in the nature of a 
film is wholly irrelevant for considering the nature of the payment made to her 
for her services. 


The next head of the learned counsel’s argument was that the Rs. 28,779. 
received by the assessee as consideration for the release was merely a surrender of a 
right to future payments, and was therefore a stabilisation of a capitalised asset 
and so a capital receipt. Reliance was particularly placed on the judgment of 
of Finlay, J. and the House of Lords affirming him in Van Den Berghs, Ltd. v. Clark®, 
and the several cases in which the principle laid down in that case have been followed. 
What the Court had to consider in-Van Den Bergh’s case?, was the nature of a sum of 
£450,000 received by the assessee in full settlement of all claims and counterclaims 
which existed between the -assessee and a Dutch Company. Both the companies 
had been engaged in the business of manufacturing and dealing in margarine and 
similar products. They had entered into pooling arrangements at as early a date 





1. 1948 I.T.R. (Suppl.) r01 at 103. 2. (1935) 19 T.C. 3,0 (H.L.). 
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as in 1908 under which they bound themselves to work in friendly alliance and to 
share their profits of their respective business in margarine in specified proportions. 
This basic agreement of 1908 was being added to and varied from time to time 
particularly in 1913 and 1920 and under this, the agreement was to subsist until 
1940. In 1922 the assessee made a claim against the Dutch Company for about 
£450,000 as the amount due, to it by the Dutch Company under the agreement 
recited just previously. This was however repudiated and the Dutch Company 
claimed that far from owing any moneys to the assessee, moneys were owing to 
them. One of the methods suggested for putting an end to the dispute was by a 
termination of the agreement between the two companies but this was resisted by 
the assessee company. A settlement was however reached in 1927 whereby in 
consideration of the payment by the Dutch Company of £ 450,000 to the assessee 
as damages, the agreements were determined as at 31st December, 1927 and each 
party released the other from all claims thereunder. The question was whether 
this sum of £ 450,000 was ajrevenue receipt on which the income-tax could’be le- 
vied against the assessee. Finlay, J., held against the Crown that the sum received 
was not a revenue receipt, a view which was confirmed by the House of Lords. 
He formulated the question to be considered by him in these terms at page 410: 
=I with Mr. Latter that there are three questions here. The first is: What was this 
payment for? The second is: Ifa payment for future rights, is it assessable ? The third question 
is: Ought it to go into the year 1927”. ` 
The answer by the learned Judge to the first question was that it was a payment for 
future rights. That is, it was really a payment for cancelling such rights as subsist- 
ed in the assessee between 1928 and 1940. Having answered the first question 
in this manner the learned Judge held on the second that it was not assessable. 
His reasoning is to be found in the passage at page 413: 

“Not without hesitation, I have come to the conclusion that it is not liabile to assessment. I 
think that the agreement being an agreement whereby this company had a share in th profits of 
another c-mpany, was a capital asset. I think that the case is to be distinguished from the case 
where there is a cancellation of a contract made in the ordinary course of the company’s business 
ETE E But it seems to me that where one gets, as one does here, not a contract e in the course 

~ the company’s business—for it is not tbe business of this company to make pooling agreements 
or to make age whereby they acquired shares in the business‘ of another company—it seems. 
to me that where one gets a payment made in respect of the cancellation of that agreement, that, 
truly, is a sum received by way of capital and not an income receipt at all,” 


This decision was reversed by the Court of Appeal but.was restored on further 
appeal to the House of Lords. Lord Macmillan who delivered the leading judg- 
ment in the case said at p. 431. ` 


“ Now what were the Appellants giving up ? They gave up their whole rights under the agres- 
ments for thirteen years ahead. These agreements are aled in the stated cases ‘Pooling agreements ° 
but that is a very inadequate description of them, for they did much more than merely embody a 
system of pooling and sharing profits. If the Appellants were merely receiving in one sum down 
aggregate of profits which they would otherwise have received over a series of years, the lump sum 
might be regarded as of the same nature as the ingredients of which it was composed. But even if 
payment is measured by -nnual receipts, it is not necessarily in itself an item of income........ The 
three agreements which the appellants consented to cancel were not or inary commercial contracts 
made in the course of carrying on their trade ; they were not contracts for the disposal of their pro- 
ducts or for the engagement of agents or other employees necessary for the conduct of their business ; 

' nor were they merely agreements as to how their trading profits when earned s ould be distributed: 
as between the contracting parties. On the contrary, the cancelled agreements related to the whole 
structure of the : ppellants’ profit-making apparatus. They regulated the Appellants’ activities, 
defined what they might and what they might not do and affected the whole conduct of their b sinsss. 
I have cifficulty in seeing how money laid doubt to secure, or money received for the cancellation 
of so fundamental an organisation of a trader’s a tivities can be regarded as an income disbursement 
or an income rectipt........ In my opinion that asset, the congeries of rights which the appellants 
enjoyed under the agreements and which for a price they surrendered was a capital asset.” ~ 


. The argument advanced before us on behalf of the assessee based upon this 
and other decisions following this case to which we shall presently refer was that the 
assessee in the present case surrendered its half proprietary interest in the film 
which was a capital asset. It had a number of rights under the ‘agreements which 
might be compendiously described as a half share in an asset. For instance, this 
included the right to a share in the royalty. There was also a right in the nature 
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of pre-emption conferred on both the parties by paragraph 14 of the first agreement 
which was continued without alteration by the second. It was for giving up the 
assessee’s interest in the “‘congeries of rights” that the payment of Rs. 28,779 was 
made. It was therefore urged that it was not open to the Income-tax Authorities 
to separate the component elements of this single payment and relate any parti- 
cular portion to any specific item of right which was released. This argument 
however we are unable to accept. In the first place, a distinction should be drawn 
between payments made for past services or in discharge of past liabilities. Such 
payments do not lose their revenue nature merely because they also form part of 
a transaction by which future rights are released and a single consideration is recited 
for the two sets of items. This distinction is made clear both by Finlay, J. and 
Lord Macmillan in Van Den Bergh’s caset, Finlay, J., posed the question whether 
the finding of the Commissioners was that the payment of Rs. 4,50,000 was one in 
respect of sums due in the past to the assessee and regard being had to the ambiguity 
of the language used, he took it that it was a payment in respect of future rights 
so as to be consistent with the inference which he was inclined to draw. Dealiag 
with the alternative contention he said at page 413 :— 

“ But the case is one of undoubted difficulty and jt is, I think, proper that I should say something» 
though quite shortly, upon the other view, which is that this was a sum paid in respect of the past ; 
that is to say, that it wags a sum paid in order to make an end of, by way of payment, for the 
claim which the app-llant company said they had in respect of the past. If it was tuat, it was 
clearly a revenue receipt in some way or other and at some time liable to pay tax.” 

Lord Macmillan dealing with this point at page 431 said: 

‘Tf the payment had been in respect of a balance of profits due to the appellants by the Dutch. 
‘Company for the years 1914 to 1927, different considerations might have applied, but it is agreed 
that it is not to be so regarded.” , 

We have therefore to examine whether Rs. 28,779 or any portion of it was 
received for a consideration, which so far as the assessee was concerned, had been 
fully executed but in respect of which it had stipulated for remuneration payable 
in future. 


This distinction between payment for a past consideration and for services 
to be rendered in the future has been explained in the later decision also; Van Den 
Berghs, Lid. v. Clark1, was applied in Barr, Crombie & Company, Limited v. Commis- 
sioners of Inland Revenue?, where a sum received as damages or compensation for the 
termination of an agreement was held to be a capital asset. A shipping company 
appointed the assessee to act as its manager by an agreement, dated 25th .May, 
1937, on term? of receiving a management fee of £500, a commission fee of one 
per cent. on the price of any vessel built, purchased or sold and a commission of 
5 per cent. on the profits with a further stipulation that the remuneration to be 

aid should not be less than £2,000 per annum. The shipping company went 
into liquidation on 5th November, 1942-and as this contract was prematurely 
terminated it paid to the assessee a sum of £16,306 as compensation. The Court 
-of Sessions held that this sum was a capital receipt and not a trading receipt on 
revenue account. Lord President Normand analysed the facts and said at page 60: 

“ It has been truly said that every case must be considered on its own facts, and that no legal 
‘criterion for distinguishing between capital payments and income payments is readily applicable.” 

Referring to the facts of that case the learned Lord said :, 

“Tn the present case, virtually the whole assets of the appellant company consisted in this agree- 
„ment was surrendered or abandoned practically nothing remained of the company’s business.” 

Referring to the words of Lord Macmillan in the case of Van Den Berghs, Lid. 
yv. Clark}, the learned Lord said that 

“ after the liquidation of the shipping company and the payment to the appellant company of 
this sum of money, the structure of the company was radically affected and 'its whole character as 
a_business was decisively altered.” l 

Lord Moncrieff drew a distinction between payments in liquidation of past 
obl'gations and those for the termination of rights in future and sail at page 62. 





1. (1935) 19 T.C. 390° (H.L.). g. (1947) 15 I.T.R. 56 (Suppl). 
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“If that fourth article had provided, as the Commissioners had evidently thought, that there 
should be on liquidation an immediate prepayment of all the remuneration for services which would 
eventually have fallen due under the agreement had liquidation not taken place, then the fact that 
the remuneration for services was prepaid ina lump sum might not have protected it from income- 
tax,’ ; 
The conclusion reached by the learned Judges was that the sum paid was in 
respect of remuneration for future services which were dispensed with and not 
remuneration for past services though payable in the future. 


The decision in the Commissioner of Income-tax v. South Indian Pictures, Ltd.1; 
referred to by learned counsel for the assessee does not really assist‘him. The point 
dec.ded was that the money received as compensation for the termination of three 
contracts under which the assessee was to render service was not a receipt of a 
revenue nature. The decision of the Bombay High Court in the Commissioner 
of Income-tax v. Asiatic Textile Company, Limited*, holding that the sum received by 
the assessee as damages, compensation or solatium for premature termination of a 
managing agency was a capital receipt, does not lay down any different principle. 


We have therefore to examine the several items of rights which the assessee 
possessed under the agreements of 1939 and 1940 which were surrendered in con- 
sideration of the payment received in 1942 and on account of which the release 
was executed and see how far any of them satisfied the tests which we have formu- 
lated above. ‘The first item -to be considered is that contained in clause 3 of the 
first agreement, namely, the promise by Srimathi M.S. Subbulakshmi to act in the 
picture to the best of her ability and complete the same. The picture was comple=- 
ted long before 1942 and had been released and exploited so that the assessee-firm 
had completely performed its part of the bargain under this clause and in so far 
as any share or portion of the 50 per cent. of the profits was payable to the assessee 
after 1942, it was certainly remuneration for past services. The second item which 
was pressed upon us were the expenses incurred by the assessee in the production 
of the film up to the stage of the first agreement. Up to that stage the assessee 
firm had spent about Rs. 50,000 and the terms of the first agreement provided that 
the financier was to advance not more, than Rs. 60,000 and that the total cost of 
production should artificially be deemed to be Rs., 1,00,0ò0 and that the assessee 
was to be repaid the amount expended by him in the production after the financiér 
was paid off what he had advanced. In other words, provision was made for the 
refund of Rs. 40,000 out of Rs. 50,000 and odd which they had expended on the 
picture. This was to be in addition to the 50 per cent. of the profits which the 
assessee was to obtain, the primary consideration being of course the acting of 
Srimathi M. S. Subbulakshmi provided by clause 3. When however we come 
to the second agreement, which superseded the first,in this regard, the financier 
undertook to advance at least another Rs. 40,000 and the notional cost of produc- 
tion of the picture being kept at the same figure of one 1,00,000. The result was that 
as the parties contemplated the financier advancing the entire one lakh of rupees, 
which was treated as the notional cost of the picture so far as the assessee was con- 
cerned, he could not have any refund of his initial expenses. Of course there was 
a provision that if the financier had expended more than Rs. 1,00,000 he could 
appropriate such sum as he had actually advanced without reference to this no- 
tional figure. The position after the second agreement was that the assessee was 
not entitled to a refund of any portion of the moneys originally advanced by him 
and yet the share of profits payable to the assessee was not altered so that the 50 per 
cent. of the profits stipulated as in consideration of the services rendered by the 
Chandra Prabha Cinetone towards the production of the picture could relate only 
to items of service other than its original expenditure. 

The next item to be considered is that contained in clause 17 of the original 
agreement reproduced in clause 8 of the second. Under this clause copy-nghts 
in the songs and dialogues of the picture was to vest in both the parties and the 
royalty and the benefits of any contracts with gramophone companies was to be 
équally divided between the assessee and the financier. This was of course in 
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addition to the 50 per cent. of the profits referred to earlier, This is one of the 
items in respect of which the assessee firm released its rights. In regard to this, 
there is no question of any remuneration being payable in future in respect of 
services rendered in the past. Mr. Rama Rao Saheb, learned counsel for the 
‘Commissioners, does not contest that, so far as the assessee gave up his rights to 
this item of asset, the sum received is a capital receipt. l 


Lastly under clause 14 of the first agreement which is left untouched by the 
second, each of the two contracting parties was given a right of pre-emption. Any 
Sum received in consideration of the surrender or release of this item cannot by any 
means be a trading or a revenue receipt. The position as it emerges from the 
al ove.analysis is that the consideration for the receipt of Rs. 28,779 was made up 
of three components (1) the surrender or release of the 50 per cent. of the future 
profits attributable to past service rendered by the assessee which is a revenue receipt ; 
_ and a release of (a) the right to royalties ; and (6) the right of pre-emption, both 

of which are capital receipts. The sum attributable to all these three items, viz., 
Rs. 28,779 is however treated by the .Revenue authorities as wholly due to the 
` surrender of the 50 per cent. of the profits in future. This was not justified. 


When during the course of the arguments the position was analysed as above, 
learned counsel for the assessee put forward two contentions. The first was that 
if a consolidated payment was received for a mixet consideration compounded 
of elements some of a trading or revenue nature and others being the realisation 
of a capital asset, the tax suthorities could not and ought not to split up the com- 
ponents but as there was at least some item of a capital nature included in the receipt, 
the whole of it shoud be treated as other than revenue. We are unable to accept 
this argument which is not supported by any authority and appéars to us to rest 
on no principle. When Lord Macmillan spoke of a congeries of rights which were 
given up by the assessee in Van Den Berghs’ case}, the learned Lord could not be 
deemed to have intended that if the consideration received for giving up of one of 
those rights was in the nature of a trading profit or a revenue receipt, the same should 
be ignored because it was mixed up with other items which undoubtedly were of 
a Capital nature. The opposite was exactly the decision which was rendered in 
Carter v. Wadman*. The assessee was a resident manager of certain licensed pre- 
mises on a salary of £ 10 a week and one-fourth share of the net profits. His 
employment was for a term which was to continue in force until June, 1949, but 
was terminated on 2nd December, 1942, when the employer, assigned the lease 
of the licensed premises, and transferred his licence. In consideration of the 
assessee’s consent to his termination of the employment he was paid £2,000 in 
“full settlement of all past, present and future claims.” The question raised in 
the case was whether this sum of £2,000 was paid as compensation for loss of manage- 
ment and was therefore not assessable. It was found that during the period of 
his service, though the assessee had received his salary he had not received anything 
in respect of his share of the profits. ‘This was ascertained at £1,090. ‘The Crown 
contended that out of £2,000 paid to the assessee £1,090 was assessable since 
it represented payments for service rendered. Atkinson, J. and Lord Greene, M.R., 
on appeal held that there should be an apportionment between the sum attribu- 
table to remuneration due on the date of the termination and that which could be 
attributed to damages for termination of the employment which would be in the 
nature of a capital receipt. Atkinson, J., said at page 48: 

“ Tt is clear from the case of Wales v. Tilley?, that where a lump sum payment is made in respect 
of two different matters, one of which would lead to an assessment for tax and the other would not, 
the Commissioners have to apportion the sum. I do not think I need refer in detail to Wales v. 
Tilley*. There a big sum was paid in respect of surrendering the rights of future salary, and also 
for giving up pension rights. In so far as it was attributable to the giving up of the pension rights, 
it was not assessable and it was sent back to the Commissioners to apportion.” 


In affirming this decision Lord Greene, Master of the Rolls said at page 52 : 


” 
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i lump sum of £2,000, it was 

: ustot ht to argue that, as the consideration was one ee aeemnleys 
ey 3 point pei a of the £2.000 and say that it was a profit arising iro pi 

ment ; but the Crowm might equally well have argued that» 

represented a capital payment, the whole must be income 

which prevailed in the Court of appeal in the case of Wa 

different view. It is true that bef6re the House of Lords 


that was in effec 
= Filly. T e House of Lords took a 
e Attorney-General either conceded that 
y faintly argued that a division was not 













the Seep question was ee ay . A A te Lor dship that in ee cue 
racticable. ... . - respec agree ssent case, thou 
he apportionment and we think that on the facts of the ae E E ai of estimate, there 


oe e ae 
is no insuperable difficulty in €s ; i , noai hat there should 
We consider that the present case falls within this mann E a d released 
be an apportionment on the basis that three rights ely, (1) giving up the right to 
in consideration of the payment of Rs. 28,799, Na able to this item would be a 
50 per cent. of the profits. The amount apporto royalty and (3) the surrender 
revenue receipt. (2) The surrender of the right to 4. the surrender of these latter 
of pre-emption right. The consideration received fohy tic th tax. The Appellate 
two items of rights would be a capital receipt not asses$. three items and on that“ 
Tribunal should apportion the sum received, to thes | 
basis determine the assessable portion of the same. am of Rs. 28,779 represents 
Our answer.to the question referred to is that the fico other items of a capital 
not merely remuneration for services rendered but afevenue receipt. As neither 
naturé and cannot therefore be wholly treated as a @ order as to costs. 
side wholly succeeded in this reference, there will be no ‘Réference answered. 


R.M. > 
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If a discretion as to registering transfers of shares of a Gompany is given DY" 
ciation of the Company to the Directors, a Court will not control the exercise of such œ 
it is proved that the Directors are not exercising the discretion bona fide or are acting in 
oppressively, capriciously or corruptly or in some way mala fide. i 

Palmer’s Company Law, roth Edition, page 109, In re Gresham Life Assurance Society? and Buck- 
ley’s Companies Act, 22nd Edition, page y 75, referred. oe j 

_ A Court will not draw an unfavourable inference against the Directors because they did not 
give their reasons for refi to pass a particular transfer ; for they are under no obligation to dis- 


close their reasons either in or out of Court. It is enodgh that they in fact fairly considered 
the question of transfer but that in exercise of the discretion given to them by the articles they have 
not passed it. - 


In re Coal Port China Company, (1895) 2 Ch. D. 404 at 407, referred. 


But if the Directors do give their reasons the Court must consider ETA they are legitimate 
or not, that is, with a view to find out whether the Directors acted on right or wrong principles. 

In re Bell Brothers, Lid., (1891) 7 Times Law Reports 446. 

Ifa Bae fe ee of shares in his name is of such a character as to throw the 
company into confusion (e.g. indulging in unnecessary litigation and if he is not a desirable one, 
the Board of Directors would certainly be acting in the best interests of the company in refusing to 
register the share in his name and such a reason is quite a valid one. 


Appeal against the decree of the Court of Subordinate Judge of Salem,,dated 
goth December, 1949, in O.S. No. 54 of 1946. 


R. Gopalaswamt Atyangar and R. Sundaralingam for Appellant. 
V. T yigaryan, Alladi Kubpuswami and K. Subramaniam for Respondent. 
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The Jud 
> Judgment of the Court was-delivered by 


Somasundaram, F.—This is 
of his suit by the Subordinate J Fi mT ae paani against the dismissal 
ieee of — Salem Rajendra Mills, Ltd., (the 
transferred in his pspondent herein) and.applied to have th i 
declaration (hat pa oe ‘tansfer was refused, the plaintiff filed, the suit TA 
the company as transferee of 3" to have his name entered in the books of 
injunction directing the first defe € above shares and also asked for a mandatory 
pany. The plaintiff purchased nadant to enter his name in the books of the com-* 
they were also added artied ae Shares froni defendants 2 and 3 and therefore 
parties. This appeal is only af” The other defendants were added as pro forma 


The circumstances which Bainst the first defendant in the suit. 


in the suit are these. The led to the refusal of the transfer and which resulted 
entered into a partnership ipf Plaintiff and one Karimuthu Thyagaraja Chettiar 
.managing agents of textile JH 1939 for the purpose of carrying on business as the 
agency of the respondent-cgmills at Coimbatore and later took up the managing 
res i agreement with th@ompany, the Rajendra Mills at Salem, by entering 
rae © Managing agents @ Salem Balasubramaniam & Company, who were 
this ppt ee of Ra pf the Rajendra Mills at Salem. In connection with 
y ER th the plainti$jendra Mills, with which alone we are concerned in 
resp Jtes, “In 1941, if and Thyagaraja Chettiar incurred certain financial 
a d pe an stating consequence of a letter written by the plaintiff to 
the busines apie Chett@# that he has nothing to do with the Rajendra Mills 
ea that he cafflar alone is responsible for the debts and liabilities of 
the plaintiff ooo bein do what he likes without the plaintiff’s connection, 
agency of the Rai, eved offMtween the plaintiff and Thyagaraja Chettiar by which 
i: Jendra M$ all his financial responsibilites in respect of the managing 
transfer the 100 shares ; : of 
had taken ; and he als s. Thyagaraja Chettiar then called upon the plainti 
dence the severan : z o gof Balasubramaniam & Company which. the plaintiff 
After the plaintif. Of Dig@alled upon the plaintiff to execute an agreement to evi- 
managing agen FR Ie connection with the managing agency of Rajendra Mills. 
changed his mind og A clieved of his financial responsibilities in vie the 
Chettiar. Conse a jendra Mills in pursuance of the agreement, the plaintiff 
efused to do what he was called upon to do by Thyagaraja 
yucntly misunderstandings arose between them resulting in 
being filed by the plaintiff against the respondent company. The 
ung to the Rajendra Mills alone will be referred to here. ° 
The plaintiff filed “Original Suit No. 128 of 1942 in the District Munsiff’s 
Court, Salem, for a permanent injunction restraining Thyagaraja Chettiar 
from holding a certain meeting by Balasubramaniam & Company to consider 
a special resolution for allotting the un-allotted shares of Balasubramaniam & 
Co., to Manickavachakam Chettiar, a divided son of Thyagaraja Chettiar. As 
the proposed meeting was not held and the proposed allotment of the shares was «| 
dropped, the suit became infructuous and was dismissed on gist July, 1943, by the 
Sub-Court to which Court the suit was transferred to, be tried along with another 
suit. In that suit Thyagaraja Chettiar filed a written statement alleging that 
there was an agreement between himself and the plaintiff, according to which the 
plaintiff had severed his connection with the managing agency of the Rajendra 
Mills and therefore the plaintiff had no longer any interest in the same. The 
plaintiff thereupon filed Original Suit No. 26 of 1942 in the Sub-Court, Salem, for a 
‘declaration of his status as a subsisting partner owning a half share in the managing 
agency of the Rajendra Mills. On the same day, ie filed Original Suit: No. 34 
of 1942 in the same Court for a decree directing rectification of the share register 
of Balasubramaniam & Company by deleting therefrom the name of one Sundaram 
Chettiar, another divided son of Thyagaraja Chettiar ; O.S. No, 26 of1942, when it 
came up for hearing on gist July, 1943, along with Original Suit No. 128 of 1942, 
was withdrawn by the plaintiff as some difficulty was felt in getting the reliefs claimed 
by him, since the partnership had not been registered under the Partnership Act. 
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In Original Suit No. 34 of 1942, the Court found that the plaintiff had severed his 
connection with Balasubramaniam and Company on 17th May, 1941 and that 
he was therefore not entitled to question any acts done by Thyagaraja Chettiar 
after that date. The suit was therefore dismissed on goth March, 1944. ‘This was 
taken up in appeal to this Court and it was heard by a Bench of this Court. The 
learned Judges confirmed the finding of the lower Court and held that the plaintiff’s 
“ répudiation of the agreement was certainly open to grave criticism ” 


The Original Suit No. 55 of 1942 was filed by Thyagaraja Chettiar, in the 


Sub Court, Madurai, for declaring that the plaintiff had no manner of interest : 


in the managing agency of Rajendra Mills and for directing him to execute a trans- 
fer deed in respect of the’ 100 shares standing in his name in the books of Salem 
Balasubramaniam and Company. Though the trial Court did not give a decree, 
in the appeal, the D strict Judge upheld the plea of Thyagaraja Chettiar and 
directed the plaintiff t execute the transfer deed in respect of the 100 shares standing 
in his name in favou of Thyagaraja Chettiar. The second appeal preferred by 
the plaintiff resulted i its dismissal. Certain other suits were filed by the plaintiff 


against Saroja Mills < 
mately turned out of 
as the Saroja Mills. 
It was after thes: 
started purchasing shz 


“matter of this case, w 


he applied to the Co 
transfer deeds were nc 
August, 1944 the plai 
for the purpose of pu 
the Company informe 
further sum to cover | 
September, 1944. O 
application would be 

The Board met on 22 
to register the shares 
resolution of the Boa 
1944. The plaintiff pẹ 


Coimbatore, all of which were dismissed and he was ulti- 
the managing agency of both the Rajendra Mills as well 


proceedings, in all of which he was worsted, the plaintiff 
es of Rajendra Mills. The shares in question—the subject- 
e purchased on gist January, 1944. On 19th June, 1944 
pany for registration of the transfers in his name. As the 
stamped they were returned on grd July, 1944. On 318t 
tiff re-presented the application with a cheque for Rs. 500 
chasing stamps. On 8th September, 1944 the Secretary of 
the plaintiff of the insufficiency of stamps and asked for a 
te transfer fees and stamp fees. That was sent on iath 
15th September, 1944 the plaintiff was informed that the 
laced before the Board of Directors for their consideration. 
d September, 1944, considered the application and refused 
n the plaintiff’s name, without giving any reasons. The 
| was communicated to the plaintiff on 27th September, 
tested against this by his letter dated gist May, 1945» 


The suit itself was file only on goth March, 1946, nearly one and a half years. 
after the communicatio-i to the plaintiff about the refusal to register. The plam- 
tiff asked for certain other reliefs against defendants 2 and 3, but we are not concerned 
with them in this appeal as the appeal is preferred only against the first defendant. 

The plaintiff alleges that the Board of Directors acted mala fide in refusing 
to register the transfer’of his shares in his name and that under the Articles of 
Association they have no power to refuse. 


The respondent-company in their written statement denied that they ever 
acted mala fide in refusing to register the plaintiff’s name. They stated that under 
the Articles, the Board of Directors had absolute discretion in the matter of refusal 
of registration of the transfer of shares and that the discretion of the Board cannot 
be questioned either by.the transferor or the transferee. They also stated that, 
under the Articles of Association, the Board need not give any reasons for their 
refusal. ‘The case of the defendants is that the Board was acting with the* best of 
motives and in the interests of the Company and that the refusal was for good and 
sufficient reasons. The first defendant-company, though they stated that they 
need not give any reason for refusing to register the transfer, still in the written 
Statement gave the reasons and set out the circumstances relied on by them to show 
that the plaintiff is a cantankerous litigant and an undesirable person and that 
it was in the best interests of the company that the application was rejected. ‘The 
fact of the purchase of the shares by the plaintiff and the refusal by the first defen- 
dant to register were not disputed. 


The lower Court after considerin ering the evidence and the law on the subject, 
found that the plaintiff cannot be ed a cantankerous litigant merely from the 
68 : ~ 
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circumstances of the number of suits filed by the plaintiff, almost all of which being 
‘decided against him. It held that it was not unusual for partners to fall out and 
seek their remedies in a Court of law in respect of rights arising from the partner- 
ship. The lower Court, however, held that the decision of the Board had been 
arrived at in the best interests of the company, as the plaintiff is an undesirable 
person and the refusal was justifiable on that ground. ‘The suit was, therefore, 
In appeal the only question is whether the first defendant was justified in 
‘refusing to register the transfer.’ Article 56 of the Articles of Association on which 
the respondent relies for the exercise of its power is as follows : a 
“If there be any mortgage on t'e share, or if there be any dues in respect of the instalments 
of share amounts, instalment amount, i terest, or any other’ dues in respect of the share, or if any 
amount whatever is due from that member (either severally or jointly along with others) or if the 
transferee of the share is not approved, the Board of Directors may without assigning any reason 


be tever for their refusal, refuse to register the share in the exercise of their discretion and indepen- 
ence. 40-4 


Board of Directors may refuse to register the transfer even without giving any reason therefor.” 


It is clear from the above article that it mentions certain grounds on which the 
transfer may be refused. One of the grounds is ‘ if the transferee of the share is 
not approved.’ The Articles also give a power to the Board of Directors to refuse 
to register the transfer even without giving any reasons therefor. The first res- 
pondent though they take their stand under the Articles that they need not give 
any reason for the refusal, still in the written statement, have come out with the 
reasons for refusal. The question is whether the defendant can refuse to register 
without giving reasons and when they give reasons in Court, it is open to the Court 
to find that they are legitimate or not. 


Under'the Articles of Association that a discretion is given to the Directors to 
refuse to register the transfer cannot be disputed. It is well-settled that 

“ If a discretion as to registering transfers is given by the Articles to the Directors, the Court 
will not control the exercise of such discretion unless it is proved that the Directors are not exercising 
it bona fide or are acting in other ways oppressively, capriciously or corruptly or in some way mala 
fide” (Vide Pa'mer’s Company Law, igth Edn. reg). 

In In re, Gresham Life Assurance Society, Ex parte Penny, James, L.J., states the 
position as follows at page 450: 

-  “ I cannot conceive that any director would choose to accept office, or exercise the power entrus 
ted to him if he were liable to be called upon to say what the particular reasons were or the particular 
motive was-which influenced him in coming to the conclusion that any person was not eligible as a 
shareholder.” 

Earlier at page 449 the learned Judge says: 

“ No doubt the Directors are in a fiduciary position both towards the company and towards 
very shareholder in it. It is very casy to conceive cases such*as those cases to which we have been 
referred, in which this Court would interfere with-any violation of the fiduciary duty so reposed in 
the directors. But in order to interfere upon the ground it must be made out that the directors 
have been acting from some improper motive, or arbitrarily or capriciously.” 


Mellish, L.J., who concurred with James, L.J., observed as follows at page 451 : 


“Tt appears to me that it is very important that directors should be able to exercise the power 
in a perfectly uncontrollable manner for the benefit of the shareholders ; but it is impossible that they 
could fairly and pee exercise it if they were compelled to give the reason why they rejected a 
particular indivi ği : 

And then he points out hew in certain circumstances the directors will be perfectly 
entitled and justified to refuse to register and adds finally : 


“I am, therefore, of opinion that, in order to preserve to the company the right which is given 
by the articles, a shareholder is not to be put upon t! e register if the board of directors do not assent 
to him, and it is absolutely necessary that they should not be bound to give their reasons, although 
I perfectly agree that if it can be shown affirmatively that they are exercising their power capriciously 
and wantonly that may be ground for the Court interfering.” 


‘The above decision is also an authority for the position that : 


“ Where the articles authorise the directors to reject transfers to transferees of whom they do not 
approve, the directors must, before rejecting a proposed transferee, fairly consider the question at 
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a board mecting. Provided that they do so, however, they are not bound to disclose their reasons 
for rejeting any particular individual, as to compel them to do sọ would be to deprive the power 
of its efficacy.” (Vide Buckley on the Companies Act, 12th Edition, page 175). 
It is also well-settled that the Court will not draw an unfavourable inference 
against the directors because they did not give their reasons for refusing to pass a 
particular transfer ; for they are under no obligation to disclose their reasons 
either in.Court òr out of Court. It is enough that they in fact considered the 
transfer but that in exercise of the discretion given to them by the Articles they 
have not passed it. 7 
In In re, Coalport China Company, at page 407 Lindley, L.J., observed as follows : 

“ Under the articles the directors have a power to refuse a transfer, I will not say at present for 
what reasons. I will allude to them presently. They do refuse a transfer they do not say why. The 
argument, is, and the view taken by the learned Judge is, that it is for them to justify their conduct. 
' Now, that appears to me to be wrong. It is for those wh» say that the directors have exercised thejr 
power improperly to give some evidence to that effect.” 


‘The other two Judges concurred with Lindley, L J. and Rigby, L.J., added : 

“ The fact that they have resolved must be taken, in the absence of positive evidence sufficient 
to satisfy the Court to the contrary, to mean that they have resolved within their jurisdiction and for 
right reasons.” i l 

It is thus clear from the above decisions that if the Articles of Association give 
power—and in this case Article 56 undoubtedly gives such a power—the respondent 
us not bound to give any reasons for not registering the transfer. That the Board 
considered the application at its meeting on 22rd September, 1944 is not disputed. 
As already stated though the respondent did not give any reasons at the time of the 
refusal and took the’stand that they are not bound to give any reasons they have, 
however, in the written statement, come forward with the reasons for refusing. 
Now the question ig whether the reasons given by the respondent are legitimate 


or not. „i 
It has been held that: 


“ If the directors do give their reasons, the Court will then consider whether they ars legitimate 
‘or not, i.e. whether the directors have proceeded on a right or wrong principle, and will overrule 
their decision if their reasons are not legitimate, but not, if they are legitimate, merely because the 
‘Court would not have come to the same conclusion.” (See Buckley on Companies Act, page 175). 


In re, Bell Brothers, Lid., Ex parte Hodgson*®, Chitty, J., states the lgw as follows:— 


_ ‘o The discretionary power is of a fiduciary nature, and must be exercised in good faith : that is» 
legitimately for the purpose for which it is conferred. It must not be exercised corruptly, or frau- 
dlulently, or arbitrarily, or capriciously, or wantonly» It may not be exercised for a collateral purpose. 
In exercising it, the directors must act in good faith in the interests of the company and with due 
regard to the shareholder’s right to transfer his shares, arid they must fairly consider the question of the 
transferee’s fitness at a board meeting. When the Court once arrives at the conclusion that the 
directors have in good faith rejected a transfer on the ground that the transferee is not a fit person to 
become a member of the company, it will not review the directors’ decision. The directors are not 
bound out of Court to assign their reasons for disapproving. If they decline to do so, or if their decision 
is challenged in Court and they refrain from giving evidence, upon which a cross-examination may 
take place as to their reasons, or if, giving such evidence, they refrain from stating their reasons, the - 
Court will not, merely on that account, draw unfavourable inferences against them. In these articles 
there is an express provision protecting the directors agai st any liability to disclose their reasons. 
“They are, however, at liberty, if they think fit, to disclose them, and if they do, the Court must consider 
the reasons assigned with a view to ascertain whether they are legitimate or not ; or, in other words, 
to ascertain whether the directors have proceeded on a right or wrong principle. If the reasons 
assigned arc legitimate, the Court will not overrule the directors’ decision merely because the Court 
itself would not have come to the same conclusion. But ift ey are not legitimate, as for instance, 
af the directors state that they rejected transfer because the transferor’s object was to increase the 
voting power in respect of his shares by splitting them among his nominees, the Court would hold 
that the poo had not been fully exercised. So, also if the reasons assigned’is that the transferee’s 
name is Smith, or is not Bell.» Where the directors do not assign any reason, it is still cometent for 
those who seek to Have the transfer registered to show affirmatively if they can, by proper evidence 
that the directors have not duly exercised their power. These principles are deducible from the 
authorities, among which the more important are In re: Gresham Life Assurance Company Ex parte Penny’, 
Moffat v. Farquhar‘, etc. 


It is clear from the above decision that if the reasons are not given; the Court will 
not merelv on that account draw an unfavourable inference against the Board. 
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They are, however, at liberty to disclose the reasons, and ifthey do, the Court must 
consider the reasons assigned with a view to find out whether the defendants acted 
on a right or wrong principle. The learned advocate relies on this decision in 
support of his contention that the defendants acted on a wrong principle and the 
only object of refusing was that the plaintif would oppose the domination of Thyaga- 
a Chettiar in the mills. The learned advocate also relied on the decision in 

he Muir Mills Company, Lid. v. T. H. Condon! and Kaikhosro Muncherji Heeramaneck v. 
The Coorla Spinning and Weaving Company*. There is not doubt that in In re, Bell 
Brother Ltd., Ex Parte Hodgson’, the reason for opposing the registration had nothing 
to do with the person, but it was for some other reason, namely, to increase the vot- 
ing power in his own hands. In the Muir Mills Company, Ltd., v. T. H. 
Condon', also the real objections were not against the transferees as such, 
but their connection as employees of some other mills and the desire of 
the Directors was that the person concerned should not add to his voting power 
at the meetings of the company. The learned Judges held that as the objections 
were not personal to the transferees they. did not constitute legimate reasons for 
refusing to transfer. In Katkhosro Muncheryi Heeramaneck v. The Coorla Spinning 
and Weaving Company*, also there was no objection to the person and as it was 
. for other reasons, the transfer was ordered. 


In this case ‘the facts set out earlier and the evidence show that the plaintiff 
after expressing his desire to have no share whatsoever in the company filed several 
suits in all of which he was worsted and the finding, as already stated, is that his 
conduct is ‘ open. to grave criticism’. It is in evidence that he went about pur- 
chasing shares at thrice the value of the shares and when it would fetch only 6 
per cent. at face value, he had paid for his share three times the face value, which 
would give him only two per cent. This is certainly not for investment. There 
must be some other ulterior object. According to the evidence of P.W. 1 the 
Secretary, the various cases filed by the plaintiff affected the Rajendra Mills, and 
the managing agency could not raise funds for financing the mills. P.W. 1 says 
that the shareholders of the mills lost confidence in the mills and wanted to sell 
their shares, Many of the prominent directors sold their shares, and the number 
of directors wag reduced ; and it was because the directors said that the plaintiff 
was litigious and quarrelsome person, that he would discredit and obstruct the 
management and create factions among the share-holders and act against tif in- 
terests of the company, the directors decided not to have him and invite trouble. 
The lower Court has dismissed the suit, holding that the decision of the Board 
had been arrived at in the best interests of the company and that the refusal to. 
recognise the assignment on the ground that the plaintiff is an undesirable person 
18 valid. : 

In Moffat v. Farquhar*, Malins, V.C., observed as follows at page 605: 

“ In my opinion, therefore, it is perfectly clear that there can be no justification for refusi 

the transfer unless they have an objection to the person of the transferee. That they should have nich 
a power seems reasonable; because, this being a lmited company, and it being very desirable that 
they should have res ectable men and solvent men as members, and persons who would be able to 
pay the calls which should be made, it is reasonable that they would have the power of objecting to 
the person, and not have introduced among them insolvent rersons, or it might be, if you like, dis- 
agreeable persons who would throw them into confusion and therefore the directors have the power of objecting 
to the person.” Italics are (ours). 
This shows that if a person is of such a character as to throw their company into 
confusion and if he was not a desirable one, then the Koard of Directors would cer- 
tainly be acting in the best interest of the company in refusing to register the shares 
in his name and such a reason is quite a valid reason. ‘The evidence justifies the 
finding of the lower Court and it cannot be said that the directors did not act bona 
fide or that they acted arbitrarily or capriciously. 


In our opinion no case has been made out for intereference in appeal. The 
appral, therefore, fails and is dismissed with costs. 
R.M. i ee | Appeal dismissed... 


1. (rgoo) I.L.R. 22 AIL 410. 3. oor} 7 Times L.R. 
2. hion) I.L.R. 16 Bom, 8o. 4. (1877) L.R- 7 Ch. Div. 591. 
/ 
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IN, THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr, Justice RAJAGOPALA 
. AYYANGAR. 

Krishnaswami Chettiar Appellant™ 

D. 
S. Sankili Chettiar (Minor) by next friend’ and mother Papathi 
Ammal alias Lakshmi Ammal and others ' Respondents. 

na Hindu Law-—Succession to stridhana properip—Basis of—Principle of representation in succession—Appli- 
sability. i 
Since religious efficacy is not the basis of succession to stridhana property under Hindu Law the 
rule of representation which applies to succession to the property of a male cannot/determine the heir 


to stridbana property. In other words the doctrine of representation which renders the son, grand- 
son and great dson as single’in the case of succession to the property of a male is not treated as 


applicable to determine the heirs in dealing with stridhana succession. The rule of representation . 


which is founded upon religious efficacy as algo on the theory of unobstructed heritage of survivurship 
prevailing between these co-heirs has no oa arent to stridhana successian in regard to which it is 
propinquity and the rule that the nearer excludes the more remote governs to determine the heir. 


Texts referred: Mayne, 11th Edn., para 624; Mulla 11th Edn. para 144, referred. 

Karuppai Nachiar v. Sankaranarayanan Chatty, (1903) 13 M.L.J. 398 : I.L.R. 27 Mad. goo (F.B.) 3 
Marudayi v. Doraiswami Karambian, (1907) 17 M.L.J. 275 : I.L.R. 30 Mad. 348 ; Bhimacharpa v. Rama- 
tharya, (1909) I.L.R. 33 Bom. 452 and Bai Raman v. Jagyivandas, (1917) ILL.R. 41 Bom. 618, referred. 

Appeal against the Decree of the Court of the Subordinate Judge of South 
Malabar at Palghat in Appeal Suit No. 47 of 1949 preferred against the Decree 
of the Court of the District Munsif of Palghat in Original Suit No. 338 of 1947. 


N. R. Raghavachariar for Appellant. 
T. R. Ramachandran for Respondents. 
The Judgment of the Court was delivered by . 


Rajagopala Ayyangar, 7.—The Second Appeal has been placed before a Bench 
in view of a very interesting question of Hindu Law regarding stridhana succes- 
sion raied by it. 


The relevant facts are not in dispute. The property in suit was purchased 
by five persons along with one Vella Ammal with the last of whom alone we are 
now concerned. It is conceded that under this purchase Vella Ammal was entitled 
to a sixth share and it is the succession to this share that forms the subject-matter 
of these proceedings. Vella Ammal died on‘18th May, 1941 without issue. As 
there is no proof that she was married in any unapproved form, the succes- 
sion to the property which is admittedly the stridhana property of Vella Ammal 
would be to her husband and in his absence to his heirs. Vella Ammal was the 
second wife of her husband and by his first wife her husband Karuppan Chetti 
had five sons, all of whom were dead by the date of Vella Ammal’s death. The 
plaintiff was a great grandson of Vella Ammal’s husband through this elder wife 
while defendants 1, 2, 3, 4 and 6 are respectively grandsons by three of Vella Ammal’s 
step-sons. The 5th defendant is a daughter-in-law of her step-son. Defendants 
r to 4 and 6 resisted the plaintiff’s suit on the ground that he was a remoter heir 
. than themselves and could not claim to succeed in their presence. The learned 
District Munsif however rejected this defence and held that the son, the grandson 
and the great grandson’ should also be considered as “ sons” on the doctrine of 
representation and that they would all take together without the son or the grandson 
excluding the grandson or the great grandson respectively. On appeal by the con- 
testing defendants, the learned Subordinate Judge agreed with this view of the law 
and dismissed the appeal. Hence the second appeal by the defendants. 


The argument urged on behalf of the appellants was two-fold. The first | 


was that the theory of representation was based upon the doctrine of spititual 
benefit whereas stridhana succession was not based upon spiritual benefit but 





* Second Appeal No. 1174 of 1950. gth March, 1955. 
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, merely on propinquity. It was next aruged that as the son, grandson and great 
grandson of the propositus herself would not take together but the nearer would 
exclude the more remote it was illogical to hold that a different rule for determining 
the heir would apply when one proceeded to the father or the husband. Having 
examined the matter carefully, we are of the opinion that the contentions raised 
on behalf of the appellants are well founded and have to be accepted. 


It is admitted that there is no direct decision governing the point and that 
the matter has to be decided on principle and on such light as may be gathered 
from observations in decisions regarding the basis of stridhana succession. 


There is no direct text bearing upon this question. But it might be useful 
to set out such of them as might throw some light on the ratio applicable in this 
type of succession. The text of Yagnavalkya dealing with succession to stridhana 
is “ Her kinsmen take it, if she die without issue”. The commentary of the 
Mitakshara on this text is to be found in Chapter IT section 11 from placitum g on- 
wards : E ' 

“ Placitum 9: If a woman die ‘ without issue’ that is, leaving no progeny in other words, having 
no daughter, nor daughter’s da ghter, nor daughter’s son, nop son, no son’s son ; the woman’s pro- 
perty, as above described, shall be taken by her kinsmen, namely, her husband and the rest, as will be 
forthwith explained. 

_ Placitum 11 : Of a woman dying without issue as before stated, and who had become a wife by 
any of the four modes of marriage denominated Brahma, Daiva, Arsha and Prajapatya, the whole 
property, as before described, belongs in the first place to her husband. On failure of him, it gors 
to his nearest kinsmen (sapindas) allied by funeral oblations.... 


Placitum 12 : In all forms of marriage, if the woman ‘ leave progeny ° that is, if she have issue ; 
her property devolves on her daughters. In this place by the term ‘ daughters’, grand-daughters 
are signified ; for the immediate female descendants are expressly mentioned in a preceding passage ; 
* the daughters share the residue of their mother’s property, after payment of her debts.’ 

“ Placitwn 15 : On failure of all daughters, the grand-daughters in the female line take the suc- 
cession under this text ‘if she leave progeny, it goes to her daughter’s daughters ’. 

Placitum 18 : On failure also of daughter’s daughters, the daughter’s sons are entitled to the 
succession. Thus Narada says, ‘ Let daughters divide their mother’s wealth ; or, on failure of daughters, 
their male issue.’ 

Placitum 19 : If there be no grandsons in the female line, sons take the property ; 

Placitum 24 : On failure of sons, grandsons inherit their paternal grandmother’s wealth. 

Placitum 25 : On failure of grandsons also, the husband and other relatives above mentioned 
are successors to the wealth. i 

(The above translation is that of Colebrook). 


The other commentators do not materially add to the exact succession beyond 
the husband. 


It will be seen from the list of enumerated heirs that, in the matter of stridhana 
succession, the woman’s own són would exclude her grandson and that the theory 
of representation that a son includes not merely the son but also the grandson and 
the great grandson, which obtains in the case of succession to the property of a 
male, does not apply to the issue of a female propositus. The question is whether 
when the text provides that after the father or the husband as the case may be 
(dependent on the form of marriage) the kinsmen of these succeed as the next 
heirs of the propositus, their kinsmen should be determined of the principle of 
propinquity based on the ordinary rule that “to the nearest sapinda the inheri- 
tance next belongs” or on the special theory of representation which applies to 
cases of succession to the property of a male governed by Mitakshara. It may 
be premised that the theory of representation is really a concomitant of a coparcenary 
and of succession by survivorsmp—if such an expression could be used in the case of 
succession to males. It has no application to collateral succession. For instance 
“‘between.a brother and a brother’s son or between a brother’s son and his grandson 
the succession is on the basis of propinquity the nearer excluding the more remote. 


The question for our consideration now is, when the “next kinsman” of a 
husband has to be ascertained whether there is any scope for the theory of repre- 
sentation. Of course it has to be conceded that the son, gradson etc.,-in such a 


+ 


= 
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case would not take as coparceners with rights of survivorship. The point is whether 
. the theory of representation could be invoked in any case where the son, grandson 
and great grandson do not take the property as coparceners with righis of survi- 
vorship. : : 


We shall now set out the observations in the several cases on which reliance has 

' been placed by learned counsel for the appellants. In Karuppat Nachar v. Sankara- 
narayanan Chetty+, œ Full Bench of this Court had to consider, whether, when the 
stridħana property of a woman devolves on her sons who form an undivided family 
at the time of their mother’s death, the sons take as coparceners or as tenants in 


common without benefit of survivorship. The learned Judges decided ‘that the ` 


property devolved on thém as tenants in common. Dealing with an argument, 
based on an analogy between succession to the property of a male and that of a 
woman, the learned Judges said (at page 308) : 


“ Another argument used by the respondents pleader is that, as in the case of the grandsons 

inheriting to the paternal grandfather, so in the case of grandchildren inheriting to the stidhanam 

the maternal or paternal grandmother, they take per st and not per capira. No doubt there 

, may be this similarity, but as pointed out by the learned pleader for the appellant, there is a dissi- 

milarity in another respect, .tz., that where the deceased dies leaving children and grandchildren, 

the grandchildren do not by representing their deceased mother or father as the case may be, step 
into their shoes and inherit along with the children.of the deceased.” 


The question that arose for consideration in Marudayi v. Doratswamt Karambian?, 
was whether among the issue of divided sons the right of representation existed, 
when they succeeded to the property of their divided father and whether in such a 
case the rule of exclusion of remoter by a nearer sapinda would apply. The 
learned Judges held that the right of representation was not put an end to by a 
partition and dealing with the point they stated at page 351 : 


“ It must however be conceded that to allow a rule of succession per stirpes in a separated family 
is to admit an exception to the rule of Hindu Law by which the inheritance devolves on the nearest 
sapinda ; but the exception is one which, in our opinion, necessarily follows from the exposition given 
by Vijnaneswara (Mit. 1, 1 3) of the rights of sons and grandsons in the estate of the grandfather. 
It is true that the exception does not extend to cognate or collateral relations but that is because they 
take an ‘ obstructed’ inheritance, whereas the sons and grandsons take an ‘ unobstructed’ inheri- 
tance. The difference is explained by Sir T. Muthuswami Ayyar in Muthuvaduganatha Teoar v. Peria- 
sami*, where he sa:s ‘ the distinction is material only to the extent that, in the one case the nearer 
male heir excludes the more remote, while in the other the doctrine of representation excludes this 
rule of preference. It is founded upon the theory that the spiritual benefit derivab e from the three 
lineal ma'e descendants is the same, though among co 'ateral ma'e heirs the quantum of such benefit 


+ 37 


varies in proportion to the remoteness of the male heir from the deceased male owner’. 


The next decision which was referred to in this connection was one by the Bombay 
High Court in Bhimacharya v. Ramacharya*. ‘The observations relied on occur at 
pages 459 and 460 of the report. .The case related to, whether a husband of a 
-woman was entitled to preference over a son by another wife. The learned Judges 
held that he was so entitled and Chandavarkar, J., dealing with the text of Mitra 
Misra which was relied upon before him on behalf of the step-son said : 


“ But it does not fol'ow from this that Mitra Misra intended the son of a co-wife to be heir to the 
woman’s property in preference to her husband. It is true that he says in the p acitum in question 
that in default of the aurasa (born) sons of the woman, their sons, and ns, * the son of a rival 
wife, his son, and grandson (become heirs in their arder) ; by reason of their being. under the circum- 
stances, the giver of the pee and the liquidator of debts, and by reason of the text of Manu, cited 
above.’ But he cannot have meant by that, to bring in the son of a rival wife before the husband. 
For, he goes on to say, that ‘ on failure of these’, that is, the son of a rival wife, his son and grandson, 
* the sister’s son and the rest alone’. . . . . take the property”. 


Learned counsel for the appellant places strong reliance upon the words in brackets 
above— become heirs in their order” in the citation from Mitra Misra to show 
that the son excluded the grandson and that the son and the grandson did not 
take together but one after the other. The last decision that was referred to by 


1. (1903) 13 M.L.J. 398: LL.R. 27 Mad. 3. (1892) 2 M.L.J. 265: I.L.R. 16 Mad. rr 
goo (F.R.). at page 15. 
ein (1907) 17 M.LJ. 275: ILL.R. 30 Mad. 4. (1909) LL.R. 33 Bom. 452. 
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learned counsel was the one in Bai Raman v. Jagjivandas Kashidast. Our attention 
was invited to the argument of Mr. Jayakar for respondent reported at page 620 
which was accepted by the Court. Learned counsel said : - 


“'The doctrine of survivorship, which is coextensive with the simultaneous succession of sons, 

dsons and great grandsons, is confined strictly to the male’s property of an ancestral character. 

t has its basis in the doctrine of spiritual benefit and shkradha. The three constitute an entity because 

each of them is equally capable of giving the same spiritual benefit to the ancestors whose manes are 

to be administe ed to. T. is onae applies only to male ancestral property. It has no place 

with respect to stridhana property, for the right arises for the first time on the death of the woman, 
See Smriti Chandrika, Ch. s: 3, Pha 


The learned Judges accepted this argument and stated their conelusions at page 


` 624 thus : 


“ It is pointed out for the respondent that the doctrine of religious efficacy in the offering of 
shradha is what governs the inheritance in the case of the pr perty of the father ; that the offerings 
of a son, of a grandson, of a great grandson all have religious efiicacy, and all in theory are combined 
for the benefit of the deceased ancestor, and that is why where inheritance rests upon the basis of 
religious efficacy, the sons, grandsons and great grandsons will take collectively irrespective of their 
propinquity to the deceased anesthe In the case of the inheritance of a woman’s property, it is 
pointed out that the docirine of religious efficacy in the ministrations to the manes can have no place 
and it has been so laid down by the Allahabad High Court in Musammat Ganga Jati v. Ghasita,! ; > 
moreover, Nilkantha himself in the passage following that relating to inhentance of non-techhical 
stridhana quotes the well-known text of manu that ‘of the nearest sapinda the wealth shall be’ declaring 
propinquity to the deceased as the criterion of the’right to take wealth.” 

We consider that the argument of learned counsel for the appellant before us 
that since religious efficacy is not the basis of succession to stridhana property the 
rule of representation which applies to succession to the property of a male cannot 


determine the heir to stridhana property is justified. 


Though the text writers have not specifically dealt with the question, the 
inclination of théir opinion appears to support the appellants. Thus in Mayne’s 
Hindu Law (11th edition) paragraph 624 runs thus : 

, In default of the aboye heirs (that is issue of the deceased) succession proceeds in two lines 
according as she was married/in an approved or unapproved form. If she was married in an approved 
form, succession devolves up n her husband, and after him on the husband’s heirs in the order in 
which they succeed to his property. Her husband’s heirs would be her step-son, and his son and 
aa co-wife, step-daughter and her son, mother-in-law, father-in-law, husband’s brother, 

usband’s brother’s son, sapindas, samanodakas and Bandhus.” 

It is pointed out by learned counsel for the appellants that the step-son and his 
son and grandson are mentioned as successive heirs and not as simultaneous co-heirs. 
To a similar effect is a passage in Mulla’s Hindu Law (11th edition), paragraph 
147: 

“ Husband and his heirs: where the marriage is in an appraved form, the stridhana goes, in 
default of issue, to, the husband and his heirs, that is to say, it descends in the same way, as it had 
belonged to the husband himself. The husband’s sheirs are not enumerated in the Mitakshara. 
. »« « « . the successive Å is to a woman’s stridhana, after the husband would be: , 

- (1) husband’s son by another wife ; ` 

2) his grandson by another wife ; 

g) his great grandson by another wife,” 

4 * * ° 
In other words, the doctrine of representation which renders the son, grandson 
and great grandson as single in the case of succession to the property of a male is 
not treated as applicable to determine the heirs in dealing wih stridhana succes- 
gion. We are therefore clearly of the opinion that the rule of representation 
which is founded upon religious efficacy as also on the theory of unobstructed 
heritage and of survivorship prevailing between these co-heirs has no appli- 
cation to stridhana succession and that in the latter case it is propinquity and 
the rule that the nearer excludes the more remote that governs to determine the 
heir. : 


* * H 


Only one point remains to be mentioned. The argument urged on behalf 
of the respondent is that as the succession after the husband is enjoined “ as if the 
property belongetl to the husband ”’, the property should be treated as that of the 
husband himself and succession determined on such a fiction. We are clearly 





1. (1917) LL.R. 41 Bom. 618. a. (1875) I.L.R. 1 All. 46 at page 50. 
`“ 
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of the opinion that the application of this principle cannot serve to constitute stri- 
dhdna property as coparcenary property of the grandson and great-grandson of 
the husband. One cannot lose sight of the fact that the propositus is really the 
woman and that is to her that succession is treated and the kinsmen of the husband 
inherit her property because they are also her kinsmen. . 


The result is that the plaintiff has no right to a share in the prsence of defen- 
dants 1 to 4 and 6 and his suit has therefore to be dismissed. ‘The,appeal is accord- 
ingly allowed‘and the plaintiff’s suit is dismissed with costs throughout. 


R.M. u l Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PREsENT :—MR. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA 
AYYANGAR, . 
M/s. Gandhi Sons, Ltd., having its registered Office at 232, Vad- s 
gadi Bombay-3 and branch office at'G.T.O. Road, Kozhikkode ..  Petitioners* 
U. 
‘The State of Madras, represented by the Commercial Tax Officer; ~~ 
Malabar North, Kozhikkode 7 Respondent. 
Madras General Sales-tax Act (IX of 1939) and Article 286 (1) of the Conshtution of India—Section 2 (h) 
determined— Ex 


Explanation (2)—Sale—Locus of—How : port sale >and ‘ sale in the course of export °—Meaning 
of—C.I.F. contracts—When exempt from leny of sales-tax. 


In order to find out whether a particular sale is exempt from the levy of sales-tax under the Madras 


General Sales-iax Act as a result of Article 286 (1) of the Constitution, the locus of the sale for the’ 


purpose of tax liability is to be determined as per Explanation (2) to section 2 (h) to the Act, except 
to the extent such sales are taken out of the purview of the tax liability by the Constitution. 

An ‘export sale ° which gets immunity from sales-tax under Article 286 (1) of the Constitution 
is one in which the assessec figures as exporter-—privity having been established between him and the 
foreign buyer, cither through direct negotiation or delivery or through the local representatives of the 
latter. In order to determine whether a particular sale 1s one ‘in the course of export’ within the 
meaning of Article 286 (1) (b) of the Constitution the crucial question to be considered is whether 
the sellers continued to be the owners of the goods up to or beyond the time when the goods, so to 
speak, entered the export stream. Ina CLE contract where the goods are consigned in the name 
of the buyers two views are possible as to the inference to be drawn. One 3s that he seller 
reserves the jus disponendi in himself till the documents are presented to the buyer and the payment 
is made. (Section 25 (3) of the Sale of Goods Act). The other is thit the property passes 
immediately and the sellers retam possession of the bills only for the purpose of claiming a'lien on 
the goods to secure paymeat of the price, he having parted with the property in them. The first f 
the two alternatives will be the ucrmal rule because the taking a bull of lading iı the name ofa 
buyer does not ipso jure negative a conditional appropriation or the reservati.n of a right of 


. (Case-law discussed). 


The fact that the invoice showed that the goods were loaded on account and at the risk of the 
buyer refers to the situation after the shipping and may even negative the passing of the property at any 


earlier stage. 

Petition under section 12-B (1) of the Madras General Sales-tax Act, 1939 
and Rule 13-C (1) praying the High Court to revise the order of the: Sales-tax 
Appellate Tribunal, Madras, dated 26th August, 1953 and made in T.A. No. 284 
of 1953 preferred against. the order of the Commercial Tax Officer, Malabar, North 
Kozhikode, dated 26th March, 1953 and made in Ref. D. 547 of 1953 (BI. 5119 of 
1950-51) on the file of the Dy. Commercial Tax Officer, Kozhikkode Town North. 


M. K. Nambiar, C. F. Louis and G. K. Govinda Bhait for Petitioners. 
The Assistant Government Pleader (K. Veeraswami) for Respondent. 
The Order of the Court was pronounced by 


Rajagopala Ayyangar, J.—This is a Revision Petition filed by the assessees 
against the order of the Sales-tax Appellate Tribunal. 


~ 





"*Tax Revision Case No. 11 of 1954. ist April, 1955. 
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The assessées are dealers, among others, in pepper having their head-office 
at Bombay and a Branch at Kozhikkode. In respect of their turnover for the assess- 
ment year 1950-51 they submitted returns in form A-3 dislosing sales to the extent 
of Rs. 3,94,788-11-0 to the Deputy Commercial Tax Officer, Calicut, who was 
the assessing Officer. Out of this figure they claimed exemption in respect of a 
turnover of Rs. 4,054-1-9. They also producded their ledger, day-book, journals, 
etc., to the assessing officer who checked up their accounts and substantially accep- 
ted their return and assessed them on ‘a net turnover of Rs. 3,93,486-13-6 by his 
order, dated 15th December, 1951. Subsequently the Commercial Tax Officer, 
Malabar North, called for and examined the record of the assessment order passed 
by the Deputy Commercial Tax Officer under section 12 (1) (i) of the Madras 
General Sales Tax Act and finding that certain sales effected by the assessees which 
had been disclosed in their accounts had been incorrectly treated as not liable 
to inclusion in their turnover, issued notice to the assessees on 28th February, 1953 
why the assessment should not be rectified. After verifying the figures from the 
accounts which were called for he added a sum of Rs. 5,07,753-9-0 to the assessa~- 
ble turnover and a demand for tax on this basis followed. 


The assessee took this order in appeal before the Sales-tax Tribunal where 
they raised two points for its consideration. The first was that the Commercial 
Tax Officer had no jurisdiction to revise the assessment in the manner in which 
he had done and the second that on the merits the turnover of the sales which were 
included in their assessment by the Commercial Tax Officer was exempt from 
inclusion under Article 286 (1) (b) of the Constitution as being sales “‘ in the course 
of export”. The Appellate Tribunal rejected both the contentions and confirmed 
the order passed by the Commercial Tax Officer. Hence the Revision. 


Mr. Nambiar, learned counsel for the Petitioners (assessees), raised the same 
two contentions before us as had been put forward before the Tribunal. l 


The first point relates to the jurisdiction of the Commercial Tax Officer under 
section 12 (1) of the Act which is in these terms : 


“r2 (1). The Commercial Tax Officer may 
(i) suo motu or j 

(ii) in cases in which an appeal does not lie to him under section -11, on application call for 
and examine the record of any order passed or proceeding recorded under the provisions of this Act 
by any Officer subordinate to him, for the purpose of satisfying himself as to the legality or propriety 
o such, order, or as to the regularity of such proceeding, and may pass such order with respect thereto. 

as he thinks fit”. ' 
The argument urged on behalf of the Petitioners is that on a proper construction 
of this provision, the Commercial Tax Officer could not convert himself into an 
agsszssing authority and reassess what is virtually an escaped turnover. Having 
regard to the facts of the present case, it is not necessary to define exhaustively the 
scope of the revisional power under section 12 (1) of the Actor to consider whether 
it could enable the Commercial Tax Officer to assess an escaped turnover. We 
are making this reservation particularly in view of the fact that this question is 
awaiting consideration at the hands of a Full Bench in certain appeals which are 
pending. In the present case the sales whose turnover was included in the Peti- 
tioners’ turnover by the Commercial Tax Officer were all in the books of account 
roduced by the assessees before the assessing Officer. The assessees, however, 
had contended, when the matter was before him, that these sales were entitled to 
the constitutional exemption under Article 286 (1) (6) of the Consitution and this 
had been accepted by him, without however, formally so recording it in the assess- 
ment order. It was the legality and propriety of this exemption that was consi- 
dered by the Revising Authority under section 12 and it is not therefore a case of 
an escaped turnover at all but a case where the propriety of an exemption which 
had been granted by the assessing authority was considered by the Commercial 
Tax Officer. If the question were viewed in this light—and this is the only manner- 
in which it could be approached—we do not understand Mr. Nambiar to contest 
the jurisdiction of the Commercial Tax Officer. We are, therefore, of the opinion. 
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that in the present case the complaint that the Commercial Tax Officer really 
purported to exercise the powers of an assessing authority is not made out. We, 
therefore, have no hesitation in rejecting this objection to the assessment of the peti- 
tioners. 


The second point relates to the merits of the petitioners’ case in regard to the 
inclusion of this turnover of Rs. 5,07,753-9-0. Before adverting to the conten- 
tions raised it will be convenient to refer to the admitted facts in relation to the 
sales occasioning this turnover. The added turnover represents the sale-price 
' of 616 bags of black garbled pepper sold by the assessees under three contracts. 


The first contract which is numbered as 80 was with M/s. Mulji Rattanshi & 
Co., of Bombay and was for five tons. It was entered into by the Head Office of 
the assessees at Bombay on 4th December, 1950. The price was 1120 sh. per cwt. 
C. & F. London the shipment to be during January, 1951. The terms as regards 
payment were that it was to be in Indian currency with exchange at one shilling 
6 1/16 d; 95 per cent. cash against shipping documents and the balance 5 per 
cent. to be adjusted after weighment of the goods in London. There was a special 
note that the shipping documents wee to be in two lots each for 2 1/2 tons. This 
contract was signed in Bombay by the assessees as sellers and Mulji Rattanshi & 
Co., as buyers. This pepper was packed in 80 bags and marked~as M. R. G., 
the initials of the buyers. The goods in relation to this contract were shipped 
in the vessel Clan Maclonnan of the Clan Line Steamers Ltd., from Cochin Port. 
Two bills of lading Nos. 42 and 43 were taken each for 2 1/2 tons, dated 25th January, 
1951 (40 bags) in the name of M/s. Mulji Rattanshi and the goods were made 
deliverable to their order. The goods were loaded into the steamer on 25th January, 
1951 and were made deliverable in London, freight to be paid at destination. The 
Bombay Office of the assessees having received these bills of lading prepared a 
pro-forma invoice and despatched on 1st February, 1951, the two documents to 
the buyers. In the invoice it was stated that the goods had been shipped from 
Cochin to London by the assessees “on account and risk of” the buyers. As the 
freight was payable at destination a deduction was made in the price for this item 
and the invoice made‘a claim for 95 per cent. of the agreed price which came to 
to Rs. 69,857-7-0. A cheque for the sum was issued by Mulji Rattanshi on end 
February, 1951 and this was cleared by the assessees on the ard. The balance of 
5 per cent. in respect of this contract was received by the assessees on 29th May 
1951, after weighment, etc., in London. 


. The second contract of sale was with the Mills Export Import Co., also a 
firm carrying on business in Bombay. This was dated 29th December, 1950 and 
the formal document recorded the Mills Export Import Co., as having purchased 
from the assessees for the former’s clients in U.S.S.R. 25 tons of “ black garbled 
pepper new crop”. The shipment of the goods was to be in the first half of Feb- 
ruary by vessel to be named by the buyers. The price was fixed at Rs. 640 per 
cwt. F.O.B. Cochin excluding export duty and less 2 per cent. To the bills of 
lading were to be attached certificates as to weight and quality issued by the Indian 
Chamber of Commerce. The payment for these goods was to be by a letter of 
credit to be opened in favour of the buyers and payable against documents in Bom- 
bay. The buyers were to hand over the credit to the sellers after receipt. This 
contract was signed by the assessee’s office in Bombay as well as by the buyers., 
The 25 tons were packed in 400 bags and marked M.E.1.C.O. They were sur- 
veyed by the Travancore Chamber of Commerce. ‘The representative of the buyers 
one Mr. Fuss was apparently present at the time of the survey and handed over 
to the assessees the freight to be paid to the shipping company. The goods were 
thereafter taken to Cochin Port and loaded on board the vessel M. S. Kieldrecht 
which sailed to Port Said for transhipment to Odessa which was the destination 
of the goods. The bill of lading, dated 23rd February, 1951, was taken in this case 
also in the name of the buyers*as consignor and consignee and the goods were 
deliverable to their order. As soon as the assessees received the bills of lading 
from their representatives from Malabar, they prepared a fro forma invoice for the 
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400 bags shipped from Cochin to Odessa by their representative Gandhi Sons 
Ltd., on account and risk of M/s. Mills Export Import Co., Bombay and sent this 
along with the relevant bills of lading and certificates. The price was paid by 
the buyers on 7th March, 1951. 

The third and the last contract was dated 25th January, 1951 and was also 
with a firm in Bombay, viz., M/s. Virchand Panachand & Co., Ltd., Bombay. It 
covered a sale ‘of 8 1/2 tons of pepper. ‘The shipment was to be during February, 
1951. The price was at sh. 1,200 per cwt. for 4 1/2 tons and sh. 1120. per cwt. 
for 4 1/2 tons, “ cost and freight Tunis”. The payment was to be “ cash against 
documents ” in- Indian currency and as usual it was signed by the buyers and 
sellers at Bombay. The goods were made up into two lots of 68 bags each and 
were marked V. P. S. being the initials of the buyers. They were loaded on board 
the vessel “ President Harding ” at Cochin and two bills of lading were taken on 
oth February, 1951, in the name of the buyers and deliverable to their order at 
“Tunis, viz., Naples. The bills of lading together with a pro-forma invoice were ten- 
dered to the buyers on 14th February, 1951, at Bombay and payment was received 
by the sellers on 15th February, 1951. 

It is the total of the sale price received under these three contracts amounting 
to Rs. 5,07,753-9-0 which, it is contended, is not liable to tax by reason of Article 
286 (1) (b) Constitution which runs thus: 

** 286 (1). No law of a State shall impose, or authorise the imposition of a tax on the sale or 
purchase of goods where such sale or purchase takes place— 

(2) outside the State ; or 

oe .(6) in the course of the import of the goods into, or export of the goods out of, the territory of 
a” £ 
The argument of the learned counsel for the petitioners was that these three sales 
were “‘in the course of export” either as export sales or sales which occasioned 
export as defined by the Supreme Court in the first Travancore Caset .or within the 
class of sales held to fall within the Article by the second Travancore Case? inasmuch 
as the goods which were the subject of sale were actually exported outside the 
country ; and as (1) the property in the goods would, on the terms of the contracts, 
which provided for payment against shipping documents, pass to the buyers at the 
earliest point only on the presentation of the shipping documents by which time 
the goods were already on the high-seas on their way to their foreign destination ; 
or (2) in any event by reason of the contracts of sale being on C. & F. or F.O.B. 
terms the title to the goods would remain with the sellers at least till the goods were 
put on board the ships and therefore till such time as they entered the export stream ; 
or (3) because the transfer of property in the goods under the contracts took place 
by delivery of the bills of lading which covered their transport abroad. 


On the other hand, it was urged by the learned Assistant Government Pleader 
for the State that the sales in question were’ internal sales by the assessees who are 
local merchants to buyers with their head office at Bombay and possibly with local 
representatives within this State ; that the export was effected only by the buyers 
and not by the sellers and after the purchase by the former was complete with the 
result that so far as the assessee’s sales are concerned they have no export element 
in them and so were outside the constitutional exemption as interpreted by the 
Supreme Court in the second Travancore Case, viz., State of Travancore-Cochin v. S. V. 
C. Factory?. In this context reliance was placed on the definition of “sale” 
introduced into the Madras General Sales-tax Act, in 1948 by Explanation (2) to 
section 2 (A) of the enactment which reads: , 

“ Explanat on (2) : Notwithstanding acy many to the contrary in the Indian Sale of Goods Act 


1930, the sale or purchase of any goods sha eemsd, for the vurposes of this Act, to have taken 
“place in this State wherever the contract of sale or purchase might have been made ; 


(a) if the co ere actually in this State at the time when the contract of sale or purchase 
in respect thereof was made ”. a 
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The argument was that the liability io sales-tax in respect of a transaction which 
would fall within the Explanation to section 2 (A) of the General Sales-tax Act 
would be operative except in so far as it is overriden by the constitutional exemp- 
tion in favour of “‘ sales in the course of export ”. 


We are in agreement that the approach to the question should be as sugges~ 
ted by learned counsel for the State, namely that Explanation 2 [to section 2 (A)] 
would determine the locus of the sale for the purpose of liability to sales-tax except 
to the extent such sales are taken out of the purview of tax liability by the Constitu- 
tion. ; , , l 
The first question that falls for consideration is whether the sales by the asses” 
sees are export sales or those which occasioned the export as explained by the 
Supreme Court in the first Travancore case, viz., State of Travancore Cochin v. Bombay 
Go., Lid., Alleppey, we are definitely of the opinion that they were not. The tran- 
saction dealt with by the Supreme Court related to sales of coir, lemon grass oil 
and tea and consisted of the export sales of those respective commodities to foreign 
buyers on either c.i.f. or f.o.b. terms. Their Lordships held that the sales occa- 
siened the rt in each case and fell within the scope of the exemption under 
Art. 286 (x) (B) having been put through by employing the machinery of export. 
The transaction was described as commencing from the agreement of sale with a 
foreign buyer and ending with the delivery of the goods to a common carrier for 
transport out of the country by land or sea. The learned Chief Justice added : 

“ Such a sale cannot be dissociated from the export without which it cannot be effccted and the 
sale and resultant export form part of a single transaction.—Assuming without deciding that the 
property in the goods passed to the foreign buyers and the sales were thus completed-within the 
State before the goods commenced their journey as found by the Sales-tax Authorities, the sales 
must nevertheless be regarded as have taken place in the course of export and are exempt under 
Article 286 (1) (b) ”. i : 

What was characterised by the Supreme Court as an “ export sale ” was one 
in which the assessees figured as exporters, privity having been established between 
them and the foreign buyer, either through direct negotiation or dealing, or through 
the local representatives of the latter. That certainly does not obtain here. The 
-agsessees were in no sense the exporters of these goods. The position appears to 
be that the three merchants in Bombay who entered into their respective contracts 
with the assessees were themselves the purchasers whether their purchases were 
on their own behalf or on behalf of undisclosed foreign principals, between the latter 
of whom and the assessees there was no privity. Undoubtedly an export took 
place here. But in that transaction the assessees were not the sellers who exported 
or whose sales occasioned the export. A sale will occasion an export or there 
will be an export sale as understood by the Supreme Court only where the sale 
is to a foreign buyer with whom the local seller has privity and when as a direct 
result of such sale the goods are transported across the frontier. 


We have next to consider whether the sale was otherwise “in the course of export” 
as understood in the Second Travancore Case.2 The actual decision related, to the 
question whether purchase of goods by a dealer who bought them with a view to 
exporting them or to implement contracts for export already, entered into, was a 
sale or purchase ‘in the course of export’ within Article 286 (1) (b) and the Court 
by a majority answered it in the negative. The argument advanced by the counsel 
for the State here is that in the present case also, the export was by the Bombay 
buyers after their purchases were complete and that in consequence the sales by 
the assessees were not in the course of export. A close examination of the facts, 
however, clearly establishes that these three sales of the assessees are “sales in the 
course of export” falling within the constitutional exemption. The crucial ques- 
tion to be considered in this connection is whether the sellers continued to: be the 
owners of the goods upto or beyond the time when the goods, so io speak, entered 
the export stream. In the majority judgment of the Court the position as regards 
transactions which fall within Article 286 (1) (b) was thus explained : 


3. (1953) 1 
(1952) SER. 
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“ What is exempted under the clause is the sale or the purchase of goods taking place in the 
course of the import of the goods into or export of the goods out of the territory of India. It is obvious 
that the words ‘ import into ’ and ‘ export out of’ in this context do not msan the article or commodity 
imported or exported. The reference to the ‘ goods’ and to ‘ the territory of India’ make it clear 
that the words ‘export out of’ and ‘import into’ mean ‘ the exportation out of the country’ and 
‘importation into the country’ respectively. The word ‘course’ etymologically denotes movement 

‘from one point to another, and the expression ‘in the course of’ not only implies a period of time 
during which the movement is in progress but postulates also a connected relation. . . . . As 
clause (1) ($) is con-erned only with exempting certain sales or purchases from taxation by the States 
in this country, it is sufficient to determine where the course of export begins or where the course 
of import ends. In this connection it is useful to remembrr that the power to make laws with respect 
to duties of customs including export duti2s and also with respect to import and export across customs 
frontiers and the definition of customs frontiers is vested exclusively in the Central Legislature and 
d tailed provisions have ben made in the India Sea Customs Act, 1878, for the levy of customs duties 
by the officers of the Central Government who are stationed along ths customs frontiers as defined 
by the Central Government where, after appraising the goods exported or imported, the duties charge- 
able, if any, are computed and levied, and it is not until this process is completed, that the goods 
can be shipped for transportation or cleared by the consignee or his representatives as the case may 
be. It would seem, therefore, logical to hold that the course of the export out of or of the import 
into the territory of India does not commence or terminate until the goods cross the customs frontier.” 


In the light of the law as thus expounded, we have to consider whether the 
assessees have been able to establish that they remained the owners of the goods 
until after the goods had crossed the customs barrier for if the agreement of sale 
entered into by them took effect and became a completed sale, only thereafter 
as the goods started on the course of export at that stage the sale by them would 
be one “‘in the course of export’ to which Article 286 (1) (b) would apply. The 
following features of these contracts have to be considered: contracts 1 and 2 
which were for delivery in London and Tunis respectively were on c. & f. terms 
while contract No. 3 namely wherein the goods were shipped to Odessa the price 
was on f.o.b. terms. We shall consider these two sets of contracts separately. 
There are two stipulations in the c. & f. contracts to be noticed. Beyond the 
stipulation about the prices, there was also a condition regarding shipment and 
payment against documents. The learned Assistant Government Pleader relied 
on two other matters in these transactions (1) that freight was deducted from the 
invoice though the price was fixed as inclusive of the freight and (2) the note‘in the 
invoices that the goods were to be on account and risk of the buyers. We shall 
‘advert to these in their proper places. 


ere cannot now be much controversy as regards the incidents of a c.i.f. 


orc. & f. contract. Referring to them Lord Wright said in Smithy @ Co. v. Batley 
@ Co.1, (House of Lords) : 


"The initials indicate that the price is to include cost, insurance and freight. It is a type of 
<ontract which is more widely and more utntly in use than any other contract used for purposes 
of sea-borne commerce. An enormous number of transactions, in value amounting to untold sums, 
are carried out every year under c.i.f. contracts. The essential characteristics of this contract have 
often been described. The seller has to ship or acquire after that shipment the contract goods, as to 
which, if unascertained, he is generally required to give a notice of appropriation. or after 
shipment he has to obtain proper bills of lading and proper policies of insurance. He fulfils his con- 
tract by transferring the bills of lading and the policies to the buyer. As a general rules, he does so 
only against payment of the price, less the freight which the buyer has to pay. In the invoice which 
accompanies the tender of the dbcuments on tht ‘ prompt ’—that is the date fixed for payment—the 
freight is deducted, for this reason. In this course of business, the general property in the goods 
remains in the seller until he transfers the bills of lading ”. 


Incidentally it may be mehtioned that this extract answers one of the points 
raised by the learned Assistant Government Pleader regarding the deduction of 


frieght in the invoice prepared by the assessees. If the contract entered into by the 
assessee is a c. & f. contract—and this is not disputed by the State in the absence 


of any in stipulation, the property in the goods would remain with the seller — 


until the bills of lading are tendered to the buyer. 


It is, however, contended on behalf of the State that the property in the goods 
passed to the buyers before the goods crossed the customs office at the Cochin port. 
‘There is no dispute that at the time of the agreement of sale the contracted goods 
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were unascertained and therefore under section 18 of the Sale of Goods Act the pro- 
perty in the goods would not be transferred to the buyers unless and until the goods 
were ascertained. It is urged that there was an ascertainment and an appropria- 
ation of the goods to the contract immédiately the sellers packed the goods in gunny- 
bags and marked them with the initials of the buyer for being consigned under 
the contract. For this purpose reliance is placed on section 23 (1) of the Sale of 
Goods Act which is in these terms : 


“23 (1) : Where there is a contract for the sale of unascertained or future goods by description 
and goods of that description and’in a deliverable state are unconditionally appropriated to the con- 
tract, either by the seller with assent of the buyer or by the buyer with the assent of the seller, the 
pory in the ie thereupon passes to the buyer. Such assent may be express or implied and may 

e given either before or after the appropriation is made.” 


‘There can of course be no dispute that in’ the present case whatever appro- 
priation there was by reason of packing the goods in the gunny-bags and marking 
them with the buyers’ initials must be taken to have been by the sellers with the 
assent of the buyers for, as packing and marking were to be done by the sellers, 
the assent of the buyers might be implied and therefore this condition would be 
satisfied. But the question is: Was this appropriation unconditional? In this 
context section 23 has to be read with the provisions enacted in section 25 of the 
Act which runs thus: _ 

“25 (1): Where there is a contract for sale of spécific eae or where goods are | 
appropriated to the contract, the seller may, by thé terms of the contract or appropriation, reserve | 
the right of disposal of the goods until certain conditions are fulfilled. In such case notwithstanding ' 
the delivery of the goods to a buyer, or to a carrier or other bailee for the purpose of transmission to ' 
the buyer, the property in the goods does not pass to the buyer until the conditions tmposed by the 
seller are fulfilled. 


(2) Where goods are shipped and by the bill of lading the goods are deliverable to the order 
of the seller or his agent, the seller is prima facie deemed to reserve the right of disposal. 


(3) Where the seller of goods draws on the buyer for the price and transmits the bill of exchange 
and bill of lading to the buyer together, to secure acceptance or payment of the bill of exchange, the 
buyer is bound to return the bill of lading if he does not honour the bill of exchange and if he wrong- 
fully retains the bill of lading, the property in the goods does not pass to him ”. 

Did the sellers in the present case by the terms of the contract or appropri- 
ation reserve the right of the disposal in the goods until certain conditions were 
fulfilled ? In dealing with this a point made on behalf of the State might be noticed, 
viz., that the bills of lading were taken in the name of the buyers making the goods 
deliverable to their order, This feature would undoubtedly render sub-section 
(2) of section 25 unavailable to the assessee but there is abundant authority for the 
view that the taking of a bill of lading in the name of a buyer does not tipso jure 
negative a conditional appropriation or the reservation of a right of disposal. , If 
authority is needed reference may be made to the decision in Moakes v. Nicolson! 
and The Kronprinsessan Margareta, The Parana*. In the latter case the bills of lading 
were taken in the consignee’s name and these were sent with an invoice and a sight 
draft for its amount through collecting agents of the consignors to be presented 
to the bank. The question was whether the property in the goods passed to the 
neutral sellers on shipment, or whether this occurred only on payment of the draft 
Lord Sumner delivering the opinion of the Privy Council, said : 


“ In these circumstances what can be inferred as to the passing of the general property? What 
is there to show an intention to pass that property for anything less than payment, and what motive, 
is there for such an intention ? Fhe appellants, Messrs. Lundgren and Rollven, have to show thatit 
passed to them and passed, too, before the beginning of the voyage. If it did, then the consignors 
no longer owned the goods and had nothing to show against them except a draft of their own, which 
could not be enfor and a bill of lading, which would not entitle them to delivery of the goods, 
though its retention might seriously inconvenience the new owners, the consignees. Rights to stop 
in transitu or to exercise an unpaid vendors’ lien need hardly he discussed, for, on a question of intention 
in facts as to which there is a good deal of idence, it would be artificial to assume that the consignors’ 
minds were actually determined to the’contrary by consideration of legal remedies, of which it 1s no 
shown that they had any knowledge, let the legal presumption be what it will . . . . . P 
s e a a > Gases, in which it has b en held that taking the bill of lading in the shipper’s own 
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name negatives any unconditional appropriation to the buyer by the delivery of the goods on ship- 
board and indicates ore conditional on the documents being taken up, can throw only an indirect 
light on the question here involved. Certainly no case was found, in which it was held that taking 
th bill of ding in the buyer’s name, while withholding delivery of it until presentation and taking 
up of the documents, would not be, as an appropriation, equally conditional.” 


r 


These considerations, apart this argument even if-accepted would not very 
much help the Government case. At best it would support 3 contention that the 
property in the goods passed when the goods were loaded on board the vessel and 
the bill of lading was taken. But by that time the goods, if they were liable to 
export duty would have paid those duties and been cleared out of the customs and 
entered the export stream and therefore would be “ in the course of export’’. We 
are unable to uphold the contention of the learned Assistant Government Pleader 
that on the terms of this c. & f. contract there was an unconditional appropriation 
of the goods to the contract sufficient to pass property in them to the buyers on the 
goods being packed and marked with the buyers’ initials in the warehouse of the 
sellers at Kozhikode. Dealing with a notice of appropriation which had been 
given by. a seller to a buyer under a c.i.f. contract and its effect on passing pro- 
perty, Lord Wright stated in Smyth and Company v. Batley and Company}, already 
referred to at page 65 : 

“I have already quoted the opinion of the Court of Appeal that the result of the appropriation 


j was that the property in the 15,444 quarters passed to the buyers uncer the Sale of Goods Act, 1899. 
. . The notice of appropriation under an ordinary c..f. contract is not intended to pass, and 


does not pass, the property. Where, as here, the sale is of unascertained goods by description, there 
! are, at that stage, no goods to which the contract can attach. The seller is free to appropriate to the 


contract any goods which answer the contract description. This he does by the notice of appropriation 
which specifies and defines the goods to which the contract attaches. There thereupon he is bound 
to deliver and the buyer is bound to accept, subject to the terms of the contract. That, however, 
does not involve the passing of the property. Th roperty cannot pass under a contract of sale 
until the goods are ascertained. . . . but once they are ascertained, the property passes at the 
time when the parties intend it shall. As the parties seldom express any such intention, or perhaps 
even think of it, the intention will generally be a matter of inference from the terms of the contract, 
the conduct of the parties, and the circumstances of the case. $ 


“Then section 18 (corresponding to sections 20 to 24 of the Indian Sale of-Goods Act) gives 
some general rules, which are to apply unless a different intention appears. Of these rules, the 
Court of Appeal rely on rule 3 (1) (corresponding to section 23 of the Indian Sale of Goods Act). 


E, =. » e The assent is generally inferred from the terms of the contract or the practice of the 
trade. Sub-rule (2) dealz with the delivery of the goods to the carrier for transmission to the buyer 
without reserving the right of disposal and provides that in such a case there is deemed to be an un- 
conditional appropriation. This latter sub-rule, which only deals with delivery to the carrier and not 
with actual notice of appropriation, is disregarded by the Court of Appeal. In such event, the 
carrier receives and holds the goods for the buyer, so that in law they are delivered tothe buyer. . . . 
However, the Court, I venture to think should not have disregarded the word ‘ unconditionally ’ in 
sub-rule (1). I do not construe sub-rule (1) as limited to a case where there is an express term that 
the notice bf appropriation is unconditional, or, on the other hand, to a case where the notice of appro- 
priation is in terms conditional . . . . . In this case the facts known to both parties would 
import that the appropriation was conditional. The bills of lading were held by the appellants. 
The contract provided for cash or (at sellers’ option) an acceptance of sellers’ draft against documents. 
That condition for the transfer of the documents had not been fulfilled. The bills of lading were 
symbols of the goods, and.the appellants, by retaining them, retained as against the respondents’ 
title and control over the goods. All the respondents had at that stage was a contractual right to 
obtain control, and thereby become owners-upon taking up the documents. It is impossible, in my 
opinion, to hold that the notice of appropriation was, even part from the express reservation 
unconditional.” 


: In the present case there was no notice of appropriation as such but only an 
appropriation in fact. Even if this appropriation was with the assent of the buyer, 
it was certainly not unconditional because the seller had further duties in connection 
with the goods which included loading them on board the ship and obtaining 
proper bills of lading for conveyance of the goods to the contracted destination 
and the seller in his turn was entitled to payment in exchange for these shipping 
documents. In thes¢ circumstances, we are unable to hold that on the terms of 


this contract the property in the goods passed to the buyer when the goods were: 
packed and marked in the godowns of the seller. 
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When did the property pass thereafter? ‘These goods were after being packed 
and marked transferred by rail from Calicut where they were at the time of the 
agreement of sale to Cochin. Ifat that stage, the railway receipts had been taken 
in the name or to the order of the buyers, the property in the goods might have 
passed to the buyer under the terms of section 23 (2) of the Sale of Goods Act. 
But this could not obviously happen for two reasons. Firstly, it was part of the 
duty of the sellers to transport the goods upto the steamers waiting to receive them 
at the Cochin harbour. -This part of their duty they could not discharge if the 
railway receipts were taken in the name of the buyers. Secondly, there was a term 
in the contracts under which they were, entitled to be paid the price before the 
documents were handed over. In these circumstances, the delivery to the carrier 
during the course of the transport from-Calicut to Cochin was not a delivery to an 
agent of the buyers but the goods were conveyed as the, goods of the sellers who 
still remained their owners. 


When the goods arrived at the Railway' Station at Cochin and were taken 
delivery of by the sellers through their representatives and cleared through the 
customs, the goods still remained their property. They were then placed on board 
the ships and bills of lading were taken in the name of the buyers as consignor. , 
This would be the earliest point of time when any contention could be raised that 
the property in the goods passed to the buyers. The-bills of lading though taken 
in the name of the buyers were retained by the sellers and were deliverable only 
against payment. Two views are possible as to the inference to be drawn from the 
goods being consigned in the name of the buyers. One is that the seller reserves. 
the jus disponendi in himself till the documents are presented to the buyer and the 
payment is made. That is the case which is provided by section 25 (3) of the Sale 
of Goods Act. The other is that the property passes immediately and the seller 
retains possession of the bills only for the purpose of claiming a lien on the goods 
to secure payment of the price, he having parted with the property in them. That 
the first of the above alternatives is the normal rule would appear to be favoured 
by the judgment of the Supreme Court in the Commissioner of Income-tax, Madras v. - 
Mysore Chromite, Lid.1 Vide also the passage from the judgment of Lord Sumner 
in the Parana already extracted. ‘S 


The learned Assistant Government Pleader invited our attention to the decision 
of a single Judge of the Calcutta High Court in Juggernath Augurwallah v. E. A. 
Smith?, as deciding that in cases of this sort the property in the goods passes imme- 
diately after appropriation. ‘That case was concerned with the title of the pledgee 
of goods from a buyer who had purchased unascertained goods for. shipment abroad. 
Clause 13 of the agreement of sale provided for payment in these terms : 

“ Gash on delivery of mate’s dock receipts or as provided for in clauses 8,g and 11. Should the 

said receipts or warrants be retained by the buyers for examination, they shall remain the property 
of the sellers and be held by the buyers in trust for and at the absolute disposal of the ie until 
payment has been made in cash in terms of this contract, and if payment be made by cheque, until 
- such cheque has been cashed.” 
The jute which was the subject-matter of the contract. was packed in bales 
and having been marked with the buyers marks were to be placed alongside the 
steamer and mate’s receipts obtained. These were handed over to the buyers who 
applied to the Master of the vessel and obtained the relative bills of lading which 
they negotiated with a bank and appropriated “the money to themselves. The 
question was whether the bank was entitled to the goods as against the sellers who 
had not been paid the price. The whole question in that case turned upon whether 
by clause 13 of the agreement the sellers intended to retain merely a special property 
in the goods in order to secure the price or had retained the right of disposal with the 
result that no property in the goods passed till they were paid. Sale, J., held that 
only a special property was retained the property in the goods having passed to the 
buyer by reason of an unconditional appropriation of the goods to the contract 
with the assent of the buyer. The appropriation is referred to by the learned 
Judge in these terms at page 554: 
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“In the present case it is shown that rooo bales of jute bearing the contract mark were appropri- 
ated to the contract by the plaintiffs, that they were sent dload: the Uganda and shipped in duc 
course at the request of the defendant firm and that the mate’s receipts granted in rapen of the goods 
‘show that the goods so shipped were marked with the private mark of the defendant in red ink 
as required by their shipping instructions. These facts in my opinion afford abundant a Jacie 
<vidence that the goods in question were appropriated to the contract by the plaintiffs, and that such 
appropriation was assented to by the defendant firm.” i 

There was an appeal against this judgment which came up before a Special 
Bench whose judgment was reported in JFuggernath Augurwallah v. E. A. Smith}. 
The passage from the judgment of Sale, J. which we have extracted above was 
quoted with approval by Maclean, C.J. and was made the basis of the affirmance. 
This decision therefore cannot help the Government in their contention that the 
property in the goods passed to the buyer before they reached the customs frontier 
at Cochin. Further in passing we might mention that under section 21 of the Sale 
of Goods Act if the seller has something to do for the goods for the purpose of putting 
them into a deliverable state the property in them does not pass until this is done. 
Under the contracts in the present case, as it was the duty of the sellers to load 
them on board the ships and take proper bills of lading covering their transport 
. to the named destinations, until this duty was accomplished, the title in them would 
not pass unless there was any indication elsewhere in the contract pointing to a 
‘different intention. 


The second contract for the delivery of the goods at Odessa and which is on 
f.o.b. terms stands on a very similar footing and even in that case the property 
in the goods would pass at the earliest only when the goods are put on board. We 
might mention that the Supreme Court in Commissioner of Income-tax v. Mysore Chromite 
Lid.*, already referred to dealt with cases of f.0.b. contracts also and their decision 
holding that the property in the goods passed only in London when the documents 
were tendered and payment made against them would appear to be decisive against 
the Government’s contention of the property passing at any stage earlier than the 
joading of the goods. +» 


Only one point remains to be dealt with and that is the reference in the invoice 
that the goods have been shipped “on account and at the risk of the buyers ”. 
It will be seen that this refers to the situation after the shipping and therefore to the 
extent to which it states that the risk attaches after shipment it contradicts the 
‘Government’s case of the passing of the property at any earlier stage. 


We therefore hold that the property in the goods did not pass to the buyer 
until the relevant bills of lading were presented to the buyers or in any event at 
least not until the goods were put on board the vessels at Cochin harbour. In this 
view as admittedly the goods were booked and had started:on their journey to 
a foreign destination at the moment when’ the title in the goods . passed to the 
buyer, there was “‘a sale in the course of export ” entitling the assessees to the 
‘Constitutional exemption under Art. 286 (1) (6) of the Constitution. 


It is unecesary to consider the further contention raised on behalf of the 
petitioners that as in the present case the transfer of property was effected only 
by the delivery of the bills of lading when the goods represented by them were 
already on the high-seas, the transaction was clearly a sale in the course of export 
specifically referred to by the Supreme Court in the second Travancore case. 


In the result, the petitioners’ contention that the turnover totalling 
Rs. 5,07,753-9-0 being the sale price involved in the three contracts dealt with 
above was entitled to the constitutional exemption under Article 286 (1) (b) of the 
Censtitution was well founded and the inclusion of this in their turnover was erro- 
neous. The order of the Sales Tax Appellate Tribunal including this turnover 
in the assessment of the assessees is set aside. The petition is accordingly allowed 
with costs. Counsel’s fee Rs. 100. 


- R.M. eo Petition allowed. 


1. (r906) LL.R. 34 Cal. 173. 2. 1955 5.C.J. 185. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUsTIOE SOMASUNDARAM. 


‘The Public Prosecutor .. Appellani* 
d. ; 
V. R. Alangaram Chettiar = .. Respondent. 


~ Madras District Municipalities Act (V of 1920), sections 244 and 249—Coffee-hotel on Railway premises 
with the permission of the Railway authorities—Necessity to obtain a licence under the Municipalities Act. : 

Under section 249 of the District Municipalities Act for the purpose of running a coffce-hotel 
in any place within the limits of a Municipality the licence of the executive authority of that Muni- 
cipality is undoubtedly necessary. Acoria to section 244 of the Act the licence prescribed under 
section 249 of the Act is not necessary if the Central or State Government or any committee appointed 
under the Marketing of Gommercial Grops Act does anything in a place in their occupation or under 
their control, for which a licence is otherwise required as per the schedule of the Act. But ifa private 
person docs coffee-hotel business in the place under the occupation or control of the Central or State 
Government he has to take out a licence and pay the prescribed fee as required by the Act and sec- 
tion 244 of the Act does not confer any exemption in such cases. Sections 244 and 249 of the Act 
have to be read and interpreted only in this way. , ` 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against 


the acquittal of the aforesaid respondent (Accused) by the Bench of First Class 
Magistrate of Pollachi in B.G. No. 51 of 1954 on its file. 


Public Prosecutor (V. T. Rangaswami Ayyangar) for Appellant. 
S. Krishnamurthi for Respondent. 


The Court delivered the following 

JupaMEenTr.—This is an appeal preferred by the State against ‘the acquittal 
of the respondent by the First Class Bench Magistrate, Pollachi. The facts of the 
case are not in dispute. The respondent with the permission of Railway autho- 
rities is running a coffee-hotel within the Pollachi railway station premises. The 
question is whether the municipality is entitled to ask himto take out a licence 


¢ 


, under section 249 of the District Municipalities Act which runs as follows : 


~ 


“The council may publish a notification in the district gazette and by beat of drums that no 
place within the Municipal limits of. . . .shall be used for any one or more of the purposes specified 
in schedule V without licence of the executive authority and except in accordance with the condi- 
tions specified therein.” 

Schedule V (j) mentions about the keeping of a hotel, restaurant, eating- 
house, coffee-house, boarding-house or lodging-house (other than a students’ 
hostel under public or recognised control). Therefore under section 249 of the 
District’ Municipalities Act for the purpose of running a coffee-hotel in any place 
within the municipal limits the licence of the executive authority is undoubtedly 
necessary. But section 244 of the same Act Says : 

t Nothing in this Act or in any rule, by-law or regulation made thereunder shall be construed 

as requiring the taking out of any licence or the obtaining of any permission under this Act or any 
such rule or by-law or regulation in respect of any place ia the occupation or under the con rol of 
the Central or State Government or of a market committee established under the Madras 
Commercial Crops Committee Markeis Act, 1939, or in respect of any Government property or of 
any property belonging to such market cummittee.” 
On the ground that the respondent is running a coffee-hotel in a place which is 
under the occupation and control of the Central Government, the railways being 
a concern of the Central Government, the respondent has been acquitted as a person 
running a coffee-hotel in such places is not required to take out a licence from the 
executive authority. 

In C.R.P. No. 1566 of 1949,Basheer Ahmed Sayeed, J., has held that the munici- 
pality is entitled to collect licence fee for storing jute in a place in the vicinity of a 
minor port situated within the Municipal limits of Bimilipatam. I agree with the 
reasoning of my learned brother in the above judgment. ‘The principle is that if 


* Cr. Appeal No. 780 of 1954. 55- 
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the Central Government or the State Government or any committee appointed. 
under the Marketing of Commercial Crops Act does anything in a place in their- 
occupation or under their control, for which a licence is required as per Schedule V 
of the District Municipalities Act, they are supposed to do it in the interests of the 
public in which case the licence prescribed under the provisions of section 249. 
of the Act is not necessary according to section 244. But if a private person in the 
same place or premises under the occupation or control of those bodies does a similar 
thing he would be required to take out a licence under section 249 and pay the 
prescribed licence fees. Sections 244 and 249 of the District Municipalities Act 
have to be read and interpreted only in this way. The acquittal of the respondent 
by the lower Court is not justified. The order of acquittal is hereby set aside and 
the respondent is convicted under section 249 read with section 313 of the District 
Municipalities Act and sentenced to pay a fine of Rs. 5 (five) in default to suffer 
simple imprisonment for three days. In addition, the respondent is also directed 
to pay the licence fee of Rs. 45 which will be collected by the Court and paid over 
to the Municipality. 


R.M. : — Acquittal set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAJAGOPALAN AND MR. JUsTICE RAJAGOPALA AYYAN-- 


GAR. 

Messrs. Kalam Somasundaram Chettiar and Sons, Salem = Petitioner” 
U. l 

The State óf Madras represented by the Commercial Tax .. Respondent. 


Officer, Salem 


Madras General Sales Tax Act (IX of 1939). section 12-A—Powers of Abpellais Tribunal under—Order 
of Appsllalte Tribunal resulting in enhanced tax—If invalid ‘‘and pass such orders thereon’’—Scope of—Order 
of the Appellate Tribunal resulting in favour of the d~partment who have no right, of appeal—Validity. 

An Appellate Tribunal under the Madras General Sales Tax Act has no doubt no authority 
to add a new item to the turnover and include therein what was not before the assessing authority 
as that would be a matter not assessed but omitted from assessment. As th: Appellate Tribunal is 
not the assessing authority and has merely to determime facts giving rise to the tax lial ily and 
the law in relation thereto it is obviously empowered to allow an appeal and remand it for the 
assessment being computed in accordance with the facts as found and the law as laid down hy it and 
thus re-assessment has to be done by the assessing authonties ; where the basis of an assessment is 
challenged by an assessee and this is accepted by the Tribunal and the matter is remitted to the 
assessing authorities, there has to be a re-assessment in conformity with their order: This might 
result in either an increase or decrease of the tax liability. Merely because the Tribunal’s order if” 
given aa to would result in an enhancement of the assessment the order cannot be challenged 
ag in : 


The expressession ‘ thereon’ in section 12-A (4) of the Madras General Sales Tax Act has no 
fixed or rigid meaning. It takes colour from the context and the terms of the proviso to section 12-A 
(5) afford some light as to the intention of the legislature. The proviso contemplates cases where 
an ney by the Appellate Tribunal might conceivably result in the assessment being’ 
enhanced. 


Moreover under the provisions of the Madras General Sales Tax Act Lom any order of assessment 
assed by the Deputy Commercial Tax Act Officer, appeals to the C.T.O., as well as to the Appellate 
mibunal therefrom are open only to the assessec and not to the department and the-:powers of the 

Appellate Tribunal to modify the basis of an assessment cannot be arcumscribed by the considera- 
tion of the department having accepted the order of the lower authority ın so far as it decided any 
point against it. 


Difference in language between section 33 (4) of tne Income-tax Act and the present section 
pointed out—Decisions under the Income-tax Act held not applicable. 


Petition under section 12-B (1) of the Madras Sales Tax Act (IX of r939), to- 
revise the order of the Sales-tax Appellate Tribunal, Madras, dated grd February, 
1954, and passed in Tribunal Appeal No. 774 of 1953. 


S. Swaminathan for Petitioner. 
Assistant Government Pleader (K. Veeraswamt) for Respondent. 






$ 
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The Judgment of the Court was delivered by 


Rajagopala Ayyangar, J—This is a revision by the assessees against the order _ 
‘of the Sales-tax Appellate Tribunal in his assessment proceedings for the year 
1951-1952. 

The assessees carried on business at Salem in the manufacture and sale of 
‘groundnut-oil and cakes and are registered as such under the provisions of the 
Madras General Sales Tax Act. During the year 1951- 1952 the assessees purchased 
groundnut of the value of Rs. 22,95,670 and converted it into oil and oil-cakes and 
effected a sale of these products. The gross turnover of the oil and oil cakes during 
the year was Rs. 43559,133-3-1. The scheme of taxation in respect of the ground- 
nuts and groundnut-oil under the Madras General Sales-tax Act is this: Under 
rule 4 (2) of the Madras General Sales Tax (Turnover and Assessment) Rules in the 
case of groundnuts, the gross turnover of a dealer for the purpose of these rules is the 
amount for which,the goods are sold by the dealer. In cases, however, where a 
‘dealer purchases groundnuts’ and manufactures groundnut oil and cakes from the 
groundnut or kernel purchased by him and who is registered as a manufacturer of 
groundnut oil under rule'18 of the Turnover and Assessment Rules, that 
manufacturer : 

` 4s entitled to a eia equal to the value of the groundnut or kernel purchased and con- , 

verted by hin into oil and cakes: provided the amount for which the oil is sold is included in his 
turnover.” 
So, generally speaking when a dealer as a manufacturer includes the sale value 
of the oil in his turnover, he 1s entitled to-deduct therefrom the purchase price 
of kernel or the groundnut, which has been utilised for the manufacture = the 
oil under rule 18 (2). 


~ Before the Deputy ’Commercial Tax Officer the assessee claimed exemption 
from tax in respect of their sales turnover to the extent of Rs. 42,44,102-15-1. This 
was made up of two items, viZ., (1) a claim to a decuction under rule 18 (2) mentioned 
above, that is, the purchase price of the groundnut or kernel obtained by them’ 
which amounted to Rs. 22,36,371-13-1 ‘and (2) a sum of Rs. 20,07,731-2-0 in respect 
of which the claim was based on the sales to that extent being outside the State and 
so entitled.to exemption under Article 286 (1) (a) of the Constitution. The Deputy 
Commercial Tax Officer by his assessment order, dated 27th March, 1953 allowed 
some small deductions in. the computation of the sale turnover and also allowed 
to the assessees a deduction of Rs. 22,95,670 under rule 18 (2). In regard to the 
other claim for excluding from the turnover the amount of sales effected outside 
the, State, he allowed a deduction in respect of Rs. 1,00,685-4-6 being the value 
of the goods sold through commission agents at Bombay but disallowed the claim 
to exclude the rest of the turnover totalling Rs. 19,07,045-10-6. On these 
calculations he determined the net turnover for the purpose of the sales-tax at 
Rs, 19,61,372- 3-7 and assessed them accordingly. 


The assessees took up'the matter in appeal to the Commercial Tax Officer, 
Salem, and there raised the contention that they were entitled to a deduction of 
purchase turnover under rule 18 (2) and that when oil extracted from the ground- 
nut purchased was exported outside the State, they were also entitled to have the 
sale price of such exported goods excluded from the assessment under the Sales 
Tax Act by virtue of the exemption granted by Article 286 (1) (a) of the Consti- 
tution. ‘This appellate authority substantially dismissed the appeal and refused 
to grant to the assessees the benefit of the exemption conferred by Article 286 (1) (a) 
on the ground that they had already obtained relief under rule 18 and that tø grant 
them reliefs both under rule 18 (2) as well as under Article 286 (1) (2) would in 
effect be tantamount to a grant from the Government and not merely afford relief 
from the payment of tax. The result of the decision was therefore that the assesseés 
were held entitled to the deduction under rule 18 but they could not at the same 
time claim to have the sale price of the commodities manufactured out of the goods 
= purchased excluded from their turnover because the sales took place outside the 

tate. 
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From this decision of the Gommercial Tax Officer as the appellate authority, 
the assessees took the matter in further appeal to the Sales Tax Appellate Tribunal. 
The contention raised by them there was while the lower authorities rightly granted . 
them the deduction under rule 18 (2) of the Turnover and Assessment Rules, they 
had‘ erred in holding that the grant of such deduction was inconsistent with the 
claim to exemption under Article 286 (1) (a). on the turnover of the ales effected 
by them. The view however which the Appellate Tribunal took on this matter 
was (1) that on a proper construction of the rules framed under the Sales Tax Act 
in respect of the sale turnover of manufacture of oil, a dealer would not be entitled 
to exemption both under rule 18 (2) and under Article 286 (1) affirming the view of 
the Commercial Tax Officer and (2) that the claim of the assessees to an exemption 
under Article 286 (1) (a) was paramount and the lower authorities had erred in not 
excluding from the turnover of the assessees their ‘ outside sales’. As a result, 
the basis of the assessment had to be altered inasmuch as the assessees were held 
entitled to the exclusion from their turnover of the price realised by sales effected 
outside the State but that in respect of such turnover the purchase price of the 
relative groundnut or kernel could not be deducted under rule 18 (2). Learned 
counsel for the assessees also raised before the Tribunal the contention that if they 
found that the assessees were entitled to exemption under Article 286 (1) (a) the 
jurisdiction of the Tribunal was confined to their allowing the appeal, notwithstanding 
that the assessees might not be entitled to both the deduction as well as the exemp- 
tion and that inasmuch as both the lower authorities had granted to the assessees relief 
by way of deduction under rule 18 (2) such a deduction could not be disturbed by 
the Tribunal. This argument was however rejected and the Tribunal held that the 
entire assessment was before them by reason of ap which had been brought up 
by the assessees and that it was open to them to lay down the correct basis of the 
assessment and directed the assessing authority to effect the assessment in accord- 
ance with these principles. It is against this order of the Tribunal which remanded 
the assessment proceedings to the Commercial Tax Officer on the basis mentioned 
earlier that this revision has been filed. There is no challenge about the correctness 
of their view as regards the relative scopé of the deduction and exemption open to 
an assessee under rule 18 (2) and Article 286 (1) (a), as the same is in accordance 
with the view expressed by this Court in a decision in Sn Chandramowleeswara Oil 
Company, Kurnool, In re? where the following proposition was laid down : 

‘© If the assessees were exempted from paying tax on the sale turnover of the oil as the sale was 
outside the State, they cannot claim the benefit of the deduction under rule 18 (2) of the Turnover 
and Asxssment Rules.” 

But it is however the jurisdiction of the Tribunal to pass an order of remand 
which it did that is called in question by learned counsel for the petitioners in this 
revision. We might mention that in accordance with the order of the Tribunal 
the Commercial Tax Officer has re-assessed the assessees by allowing them the 
constitutional exemption under Article 286 (1) (a) by excluding from their turnover, 
sales effected outside the State but not allowing the deduction to the assessees 
under rule 18 (2) of the Turnover and Assessment Rules. The result of the re- 
assessment on this footing has been that the net assessable turnover has been increased 
from Rs. 18,63, 222-8-7 which was the figure originally arrived at by the Commercial 
Tax Officer, to Rs. 23,34,550-9-1. We are not concerned now with the correctness 
of the latter figure but only with the jurisdiction of the Appellate Tribunal to pass 
the order of remand in the form adopted by them. : 


The entire question turns upon the powers of the Sales Tax Appellate Tribunal 
under section 12-A of the General Sales Tax Act. The relevant portions of this 
section run in these terms :— 

““yo-A, (1): Any assessee objecting to an order relating to assessment passed 

(i) by the Commercial Tax Officer whether on appeal under section 11 or suo motu under section 
42, sub-section (1) or 

(i) by the Depity Commissioner suo motu under section 12, sub-section (2), 
may, if the heserse- has not preferred an application for revision of the order under section 12, sub- 
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` section (2), or under sub-section (3) of that section as the case may be, appeal to the Appellate Tribu- - 


nal within sixty days from the date on which the order was communicated to the assessec........ 


(4) The Appellate Tribunal shall, after giving both parties to the appeal a reasonable oppor- 
tunity of being heard pass such order thereon as it thinks fit, 


(5) Notwithstanding that an appeal has been preferred under sub-section (1), tax shall be 
paid in accordance with the assessment made in the cass 


Provided that the Appellate Tribunal may, in its diast, permit the Cap an to pay the 
tax in such number of sisi) Saree Se or give such oth r direction in regard to the payment of the 
tax, as it thinks fit: 


Provided further that if as a result of the appeal any change becomes necessary in such assess— 
ment, the Appellate Tribunal may authorise the asssessing authority to amend the assessment, and. 
on such amendment being made, the amount over-paid by the asses e shall be refunded to him 
without interest, or the further amount of tax due from him shall be collected in accordance with the: 
provisions of this Act, as the case may b’.” 

The argument advanced by Mr. Swaminatha Ayyar, learned counsel,on behalf 
of the petitioners was based upon the language of sub-section (4) which authorises 
the Appellate Tribunal “ to pass such order thereon as it thinks fit.” The expression 
“ thereon ”, it is contended, limits the jurisdiction of the Tribunal not merely to the 
assessment which is complained of but to the grounds upon which the order of the 
lower authorities is attacked by the particular appellant. It is stated that it is. 
not the entire assessment that is before the Acpellate Tribunal at the stage of the 
hearing of the appeal’ but only those portions of the assessment order which an. 
appellant attacks. 


Learned counsel based this argument mainly on certain decisions on the scope. 
of section 33(4) of the Indian Income-tax Act where words similar to those in section 
12-A (4) of the General Sales Tax ‘Act occur. But before referring to those decisions. 
it is necessary to point out that under the Madras General Sales Tax Act it is the 
assessee and the assessee alone that has the right of appeal to the Tribunal and that 
the State has no right of filing an appeal or cross-objections against any order of 
the assessing authorities ; as also that the Income-tax Act does not contain any 
provision such as to be found in the second pfoviso, tò sub-section (5) which we have 
extracted above. We shall be dealing with the effect of these distinctions at a later- 
stage. 

The first decision to which our attention was invited was that of the Bombay 
High Court in Motor Union Insurance Co., Lid. v. Commissioner of Income-tax, Bombay? 
Section 33 (4) of the Indian Income-tax Act contains language almost identical. 


with that which is used in section 12-A (4) of the General Sales-tax Act and runs. 
thus :— 


“The Appellate Tribunal may after giving both partics to the appeal an opportunity of being 
heard pass such orders thereon as it thinks fit,and shall communicate any such orders to the assessee- 
and to the Commissioner.” 

The facts of the case were as follows: The assessee, a non-resident company, 
incorporated in the United Kingdom carried on insurance business in British India 
in lines other than life insurance. The Income-tax Officer who was the assessing” 
authority proceeded under rule 6 of the schedule and included in its. assessment 
an amount of Rs. 7,615 as interest received by the Company. The Appellate 
Assistant Commissioner on appeal confirmed the assessment and the assessee appealed 
to the Tribunal. The Tribunal held that the Income-tax Officer was wrong in 
applying rule 6 of the schedule but should have applied rule 8 with the result that 
the income earned in the shape of interest was increased to Rs. 49,549. The question 
was whether the Appellate Tribunal was entitled to so enhance the assessment. 

Dealing with the scheme of the appeals under the Indian Income-tax Act, Kania, 
J., as he then was, stated : 


“After the Income-tax Officer has made an order, if the assessee feels g teary eved, he can appeal’ 
to the Appellate Assistant Commissioner. The powers of the Appellate tant ea E ES 
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in such a case are defined in section 31. Sub-section (3), clause (a) in terms provides that in dis- 
posing of an appeal the Appr llate Assistant Commissioner may confirm reduce, enhance or annul 
the assessment. He has also pcwer under clause (b) to set aside the assesgement and direct Income- 
tax Officer to make a fresh asscssment, after making such inquiry as th Inconu -tax Officer thinks 
fit, or the Appellate Assistant Commissioner may direct. 


inarte It is significant that there is no provision for appeal to the Appellate Assistant Com- 
missioner by the department against the assessment made by thé Income-tax Officer. Under sec- 
tion 33 a right of appeal to the Appellate Tribunal is given, on the order nfade by the Appellate 
Assistant Commissioner. That right is given both to the assessee and to the Commissioner. Under 


‘sub-section (3) the appeal has to be filed in the prescribed form and verified in the prescribed 


manner, Under sub-secton (4) the Appellate Tribunal may, after giving both parties to the 
appeal an opportunity of being heard, pass such orders thercon as it thinks fit, and shall communicate 
the orders*to the assessee and to the Commussioner........ E 

“On behalf of the Commissioner it is urged that section 33 (4) does not circumscribc the powers 
of the Tribunal, and laves the Tmbunal at large to rais any question it pleascs and dccide the 


- same. In our opinion, this argument is unsound. Apart from the statute, it is ek mentary that if a 


party appeals, he is the party who comcs before tne Appellate Triounal to redress a grievance alle 
by him. If the other side has any grievance he has a right to file a cross-appeal or cross-cbj.ctions. But i 
such thing is done, the other party in law is deemed a be satisfied with the decision. (The italics are suas 
He is, of cours. , entitled to support the judgment of the first officer on auy ground open to him, but 
he is not entitled to raise a ground so as to work adversely to the appellant and in his favour.. The 
word ‘ thereon ’ used in section 33 (4) only means ‘on the appeal’, waich must mean on the grounds 
raised in the appeal. Read ın that way, the sub-section o ae gives power to the Appellate Tribunal 
to give its decision and pass ord¢rs in respect of all grounds urged (which must be on behalf of the 
appellant) in ae none of the decision appealed against. In deciding those grounds it can pass appro- 
priate orders. But, in our opinion, it is not open to the. Tribunal itself to raise a ground’ cr 
the pariy who has not appealsd, to raise a ground, which will work adversely to the appellant’? (lhe 
italics ure ours). 
It will be seen that the construction of the word “thereon” is related to the 
fact that the department has a right of appeal and that by not availing themselves 
of such a right, they should be deemed to have acquiesced in or agreed to abide 
by the decision of the lower authority. In this connection we might refer to a 
decision of this Court in Gajalakshmt Ginning Factory v. Commissioner of Income-tax}, 
where it has pointed out the relevancy of this feature in considering the powers of 
the Income-Tax Appellate Tribunal. 


The decision of the Patna High Court in Fagarnath Therant v. Commissioner of 
Income-tax, Bihar and Orissa? was next referred to. There the assessee was 
on business in the district of Purnea and had also branches at Calcutta and Jalpai- 
guri. In the assessment order in question the Income-tax Officer at Purnea who 
was the assessing authority reserved for future consideration the income derived 
from the Calcutta and Jalpaiguri branches, and made an assessment in regard to 
the income drived by the assessee from his business in Purnea district. The assessee 
appealed against this assessment to the Assistant Commissioner and this appellate 
authority while reducing the assessment on the Purnea business enhanced the 
assessment as a whole by including in the assessable income that which was derived 
from Calcutta and Jalpaiguri branches. The assessee then had a case referred to 
the High Court by the Commissioner of Income-tax as to whether the Assistant 
Commissioner had the power to include a source of income which was not at all 
assessed by the Income-tax Officer. The learned Judges held that as the Income- 
tax Officer who was the assessing authority had reserved for future consideration 
by himself as such assessing authority, the income derived by the assessee from the 


Calcutta and Jalpaiguri branches, the subject matter of the appeal before the 


Assistant Commissioner was the assessment in relation to the Purnea business alone 
and that in consequence the latter had no jurisdiction to travel beyond and seek 
to assess the income from those sources which had been reserved for future consi- 
deration. , We are unable to see how this decision affords any assistance to the 
petitioners in the present case. 


' The last case that was referred to in this connection was that of the Lahore 
High Court in Messrs. Nawal Kishore Kharatit Lal v. The Commissioner of Income-tax 
Punjab*, ‘There the assessee was carrying on business as a jeweller and for the 
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year 1932-33 disclosed a gross income from sales of Rs. 26,553. The Income-tax 
Officer accepted the figures of sales but enhanced the net profits available for assess- 
ment. Against this order the assessee preferred an appeal to the, Assistant Gommis- 
sioner. The Appellate Authority: acting under section 31 issued a notice to the 
assessee to show cause why certain items of expenditure which had been allowed 
by the taxing officer should not be disallowed and the income enhanced. After 
hearing the assessee the appellate authority passed an order dismissing the appeal 
and enhancing the assessment by a sum of Rs. 4,512. Against the order of assess- 
ment as finally passed by the Appellate Authority the assessee preferred an appeal 
to the Commissioner of Income-tax under the repealed section 32. The Commis- 
sioner of Income-tax partially accepted the appeal and allowed a portion of the 
deductions which had been granted by the Income-tax Officer, and the appeal 
‘was otherwise dismissed, on grd September, 1934. On the same day the Com- 
missioner of Income-tax issued a notice to the assessee to show cause why enhance- 
ment of the income from the sales of jewellery should not be made and after receiving 
the explanation of the assessee passed an order in October, 1934, in the purported 
exercise of his powers of review under section 33 and enhanced the income from the 
sales from Rs. 26,000 and odd to Rs. 50,000. The question canvassed before the 
High Court was whether this order of enhancement by the Commissioner was 
within his jurisdiction. If the income of Rs. 23,000 and odd which was added 
to the assessee was treated as income which had escaped assessment the same was not 
liable to be included in the assessment because no notice was seryed on the assessee 
within one year of the end of the assessment year under section 34 of the Act as 
it then stood. The learned Judges held that when the Commissioner was dealing 
with an appeal under section 32 he could pass orders only with respect to the subject- 
‘matter of the appeal and could not sue motu enhance the assessment which he had 
‘power to do under section 33 but that the latter provision was subject to the limi- 
tations provided im section 34. Reliance is placed upon a sentence in this judgment 
dealing with the powers of the Commissioner as an Appellate Authority being 
-confined to the appeal before him and as not extending to assessing escaped income. 
‘But we are unable to find any useful analogy or assistance furnished by this case for 
the détermination of the question arising in the present revision. 


We are therefore unable to read these decisions as a conclusive judicial inter- 
pretation of the expression “thereon” occurring in section 12-A (4) of the 
General Sales Tax Act and confining the powers of the appellate authority to 
deciding for or against any particular point raised by the appellant. It will be 
seen from the extracts quoted above that the content of that expression has been 
determined with reference to the context and in the light of the provisions of the 
Income-tax Act which confer a right of appeal on the Department equally with the 
assessee. Under the provisions of the Madras General Sales Tax Act from any 
order of assessment passed by the Deputy Commercial Tax Officer, appeals to the 
Commercial Tax Officer as well as to the Appellate Tribunal therefrom are open 
only to the assessee and not to the department, and the powers of the appellate 
authority to modify the basis of an assessment cannot be circumscribed by the 
consideration of the department having ‘accepted the order of the lower authority 
in so far as it decided any point against it. 


There is also one other matter to be considered in this connection and that is 
the light afforded by the second »roviso to sub-section 5 of section 12-A of the Act. 
Sub-section 5 is directed to the consequences of an appeal to the Tribunal and the 
orders that might be passed in relation to the tax liability by this appellate authority, 
The body of the section enacts the usual declaration that an appeal does not by 
itself impede the enforcement of the orders appealed against. To this two riders 
are added in the two provisos which follow. ‘The first proviso empowers the Appell- 
ate Tribunal, in cases where they deem it proper, to permit the appellant to pay 
the tax in instalments or in such other manner as the Tribunal might order. Upto 
this stage the enactment is dealing with the assessment order appealled against 
and the limitation subject to which an order could be enforced. The second 
‘proviso deals with the stage subsequent to the disposal of the appeal and enacts 
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the consequences which might follow the order of:the Appellate Tribunal. There 
are two limbs to this proviso. The first is concerned with cases where the Tribunal 
accepts any of the grounds urged by the appellant and this results in a reduction of 
his tax liability and in those cases, if, as a result of the enforcement of the assessment 
order either under the main part of sub-section 5 or in the manner contemplated 


-by the first proviso, a larger amount has been collected from the assessee than is 


warranted by the assessment as modified by the Appellate Tribunal, provision is 

made for the refund of the excess so collected. ‘The second limb is concerned with 

the other possibility namely the effect of the Tribunal’s order necessitating the 

payment of a larger sum than was originally assessed and provision is made for the 
collection of this sum in addition to the sum as originally determined. As this 

proyiso undoubtedly contemplates an order of the Tribunal leading to an enhance- 
ment in the assessment, the construction contended for by the learned counsel for the 

petitioners that the only jurisdiction of the Appellate Tribunal is either to accept 

or reject the grounds of appeal raised by an assessee in his memorandum of appeal 

cannot be upheld. Mr. Swaminathan urged that it was notea permissible rule of 
construction to widen the scope of an enacting part from implications to be gathered. 
from a proviso and relied upon a decision to the House of Lords in West Derby Union 
v. Metropolitan Life Assurance Society as authority for that proposition. The House 
of Lords was there considering the provisions of section 2 of the Poor Law Loans 
Act of 1871 under which the Poor Law Board was given authority to borrow money 
at cheaper rate of interest, in order to pay off loans carrying a higher rate of interest. 

The section contained a proviso that loans made subsequent to the enactment 
could not be redeemed before their term without the consent of the creditors. 

The Poor Law Board claimed a right to redeem loans made before the Act before 
the expiry of term stipulated ‘In such loans. The argument on which this power . 
was supported was that the proviso indicated that the Board could redeem before the 
term without the consent of the creditors and confined the protection. only to 

those creditors who lent money subsequent to the enactment. The House of 
Lords affirming the decision of the Court of Appeal held that the proviso was really 
in the nature of a saving clause and not a true proviso and rejected the claim of the 

Poor Law Board. ‘This was really a case where the proviso had been introduced 
by way of abundant caution. ‘This matter has been referred to by Lord Herschell 
at page 656 where the learned Lord said : < 


_ “My Lords, I am satisfied that many instances might be given where provisos could be found. 
in legislation that are meaningless because they have been put in to allay fears when those fears were 
ERAN unfounded, and when no proviso at all was necessary to protect the persons at whose 


instance they were inserted, 


On the other hand, a later judgment of the House of Lords in Jennings v. Kelly? 
clearly lays down that there is no rule that the terms of an enacting part have to be 


construed without reference to the provisos. 


“The proper course is.to apply the broad general rule of construction, which is, that a section 
or an enactment must be construed as a whole, each portion throwing light, if need be, on the rest.” 


The expression “‘ thereon ” in sub-section (4) has no fixed or rigid meaning. 


3 


‘It makes colour from the context and the terms of the proviso referred to afford 


some light as to what the Legislature had in mind when enacting sub-section (4) in 
the form in which it is found. This proviso undoubtedly enacts that an order 
by the Appellate Tribunal on appeal might in certain cases conceivably result 
in the assessment being enhanced. ‘Before leaving this part of the case we might 


' also refer to the terms of section 12 which confers revisional powers on the Commer- 


cial Tax Officer, Deputy Commissioner and the Board of Revenue. Each of these 
authorities is empowered to call for and examine the record of any order passed 
or proceeding recorded by the subordinate authority and after satisfying itself 
as to the legality or propriety of such order or proceeding to pass such order with 
respect thereto as it thinks fit. The words “‘ with respect thereto” detached from 
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the context are, it would be recognised, colourless and do not throw any light on: 
the question whether these revisional authorities have power to enhance the, assess- 
ment but guidance on this point is afforded by the terms of sub-section (6) which 


runs thus :. 


“No order shall be passed under sub-section (1), (2), (3) enhancing any assessment, unless the 
opportunity has been given to the assessee to show ‘cause against the proposed enhancement ”. . 


It will be noticed that this is really a limitation on a procedure enjoined with. 
respect to a power which is assumed to exist without any positive provision conferring 
such power. In this connection the terms of section 31 (3) of the Income-tax Act 
might be usefully referred to. The language there used is: 


ee In disposing of an appeal the Appellate Assistant Commissioner may, in the case of an: 
order of assessment (a) confirm, reduce, enhance or annul the enhancement.” 


There is a proviso 


“Provided that the Appellate Assistant Commissioner shall not enhance ‘an assessment or apenalty- 
unless the appellant has had a reasonable opportunity of showing cause against such enhancement.’” 

The framers of the General Sales Tax Act, it will be seen, have incorporated 
the proviso to section 31 (3) of the Income-T'ax Act without introducing the positive 
provision as is to be found in the enacting portion of that sub-section. Regard 
thus having had to the manner of drafting adopted by the framers of the Madras. 
General Sales Tax Act, we feel that effect has to be given to the implication arising 
from the second proviso to sub-section (5) that the Appellate Tribunal have a 
power to pass an order which might result in an enhanced assessment. 


We might now sum up our conclusions : , 


(1) The Appellate Tribunal have no-authority to add a new item to”the 
turnover and include therein what was not before the assessing authority for that 
would be a matter not assessed but omitted from the assessment. 


~ (2) As the Appellate Tribunal are not the assessing authorities and have 
merely to determine facts giving rise to the tax liability and the law in relation 
thereto, they are obviously empowered to allow an appeal and remand it for the 
Seat bene computed in accordance with the facts, as found and the law 
as laid dewn by them and this re-assessment has to be done by the assessing 
authorities. 


(3) Where the basis of an assessment is challenged by an assessee and this 
is accepted by the Tribunal and the matter is remitted to the assessing authori- 
rities, there has to be a re-assessiment in conformity with their order. In the normal 
cases this would result in the decrease of the tax-liability of the appellant. The 
second proviso to sub-section 5 enables the refund to be obtained by the assessee 
as a consequence of the reassessment in accordance with the orders of the Appel- 
late Tribunal. i 

But on the facts of the particular case the giving effect to the order of the Tri- 
bunal might result in an enhancement of the tax. The point raised by the peti- 
tioners in its ultimate analysis amounts to a denial to the Tribunal of the power 
to pass an order which if given effect to would result in an enhancement of the 
assessment. We are clearly of the opinion that this contention cannot be accepted 
not merely because of the second proviso to sub-section 5 but also as such a view 
does not accord with any logical or intelligible construction of the relevant provi- 
sions of the Act. To take the present case as an illustration, the petitioners as 
appellants before the Appellate Tribunal raised two points for the latter’s deter- 
mination, viz., (1) that the Commercial Tax Officer, erred in the view that as 
assessee was not entitled at the same time to both the reliefs provided for ‘by rule 
18 (2) of the Turnover and Assessment Rules and by Article 286 (1) (a) of the Con- 
stitution and (2) that the Commercial Tax Officer erred in refusing to hold the 
sale turnover of oil sold outside the State as not falling within the exemption pro- 
vided by Article 286 (1) (a)... The Tribunal- d to accept both these 
contentions. The final result of their order jected the first of the 
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above contentions raised on behalf of the appellants before them but accepted the 
second. It meant that while the appellants were entitled to the exemption under 
the Constitution they were not entitled to the benefit of both the deduction and 
the exemption as the Tribunal affirmed the view of the Commercial Tax Officer 
in this regard. In this sitdation the only order that they could pass was one re- 
manding it to the Commercial Tax Officer for making a computation on the basis 
suggested by them. Iņ particular cases such a computation might have resulted 
in a diminution of tax liability. In other cases, as in the present, it might result 
in an enhancement of the tax. The validity of their order cannot be judged by 
the result, that is the order cannot be held valid if it resulted in a reduction of tax 
liability but held invalid and beyond their jurisdiction if the re-computation resulted 
in enhancing the tax. Whether the expression “thereon” in section 12-A (4) 
read in the light of the second proviso to sub-section (5) would include the entire 
assessment order or only those grounds which are raised for consideration of the 
Appellate hake any particular appellant ; in the present case the claim to 
deduction under rule 18 (2) of the Turnover and Assessment Rules and the consti- 
tutional exemption under Article 286 (1) (a) were so interrelated to each other that 


it would not be possible for the Tribunal to pass any order on the appeal other 
than that which they have passed. 


In the result, we hold that the order of the Appellate Tribunal was within 
‘their jurisdiction and that was the proper order to pass. The Revision Petition 
fails and is dismissed with costs. Advocate’s fee Rs. r00. 


R.M. — Petition dismissed. 
IN THE HIGH COURT OF JOUDICATURE AT MADRAS. 


PRESENT :-—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. Justice SOMASUN- 
DARAM. 


N. Dasai Gounder & Co., Madras 
v. : 
The Deputy Chief Controller of Imports, Custom House, Madras.. Respondent. 


Imports and Exports A ott Act (XVIII of 1947) and Import Trade Conirol Regulation—ZInsistence on 
production of Income-tax Verification Certificate by applicants for import quota—Vatidity—If amounts to unrea- 
sonable restriction on the fun tal right to carry on business-—Object of Government—If bona fide, 

The object of the Government in laying down the conditions that an applicant for licence to 
import under the Import Trade Control Regulation should produce the Income-tax Verification 
.Certificate is not to collect the income-tax arrears but is intended to satisfy the Controller that 
the applicant will be able to meet the financial commitments involved in the import trade, and 
the solvency and integrity of the importers. Where the Government has necessarily to make a 
selection of some persons from among a number of applicants for import quota licence it is not 
unreasonable if the Government prefers poor who are not in default of payment of tax to the 
Government over defaulters, e condition requiring the production of an Income-tax Verifi- 
cation Certificate is not an unreasonable restriction on a person’s fundamental right to carry on 
business because no one has a fundamental right to obtain a quota under a licence. 


K. Raman & Co. v. The State of Madras, (1952) 2 M.L.J. 544, distinguished and explained. 


Vedachala Mudaliar v. Divistonal Engineer, Highways, Saidapet, (1955) 1 M.L.J. 2394 ; Rasipuram 
U.M.S. Lid. v. State of Madras, (1955) 1 M.L.J. 231; Lotus Industrials, Kallai v. State of Madras, (1952) 
1 MLL.J. 532 and Srmisas v. Director of Controlled Commodities, (1952) 2 M.L.J. 113, referred. 


Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to issue a writ of mandamus or other suitable writ 
to the respondent herein, viz., the Deputy Chief Controller of Imports, Custom 
House, Madras, to grant the petitioner import licences for which he has applied 
-without requiring the production of an Income-tax verification Certificate. 


M. K. Nambiar for K. Srinivasan, R. Aravamuda Iyengar and M. F. Swamy for 
the Petitioner in W. P. No. 495 of 1954. 


M. R. M. Abdul Karim for the Petitioner in W. P. No. 605 of 1954. 


.. Petitioner*® 





"= W.P. Nos. 495 and May, 1955. 
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_, _ The Government Pleader (C. A. Vaithialingam) on behalf of the Respondent 
in both the petitions. 


The Advocate-General (V. K. Tiruvenkatachari) and the Special Government 
Pleader (V. V. Raghavan) and C. S. Rama Rao Sahib on behalf of the State. 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—These two petitions filed under Article 226 of the Constitu- 
` tion were heard together because they raise a common question, namely, 
whether the production of an Income-tax Verification Certificate can be 
made a condition precedent for the entertainment of an application for the grant 
of an import licence. The provisions relating to this subject are to be gathered 
from several rules and notifications and public notices made and issued from time 
to time by the Government. They are contained in a Handbook of Rules and. 
Procedure.relating to Import Trade Control published in 1952 by the Government 
of India, Ministry of Commerce and Industry, and the Import Trade Control 
Policy issued by the Government of India for different licensing periods. The 
Imports and Exports (Control) Act,-1947, is in the barest terms and contains very 
little relevant information. Section 3 (1) of the Act provides :— 


“The Central Government may, by order published in the official Gazette, make provision. 
for prohibiting, restricting or otherwise controlling in all cases or in specified classes of cases, and. 
subject to such exceptions, if any, as may be made by or under the order,— 


(a) the import, export, carriage coastwise or shipment as ships’ stores of goods of any specified 
description ; i 

(6) the bringing into any port or place in the Provinces of goods of any specified description 
intended to be taken out of India without being removed from the ship or conveyance in which they 
are being carried.” 


* 


Section 4 runs thus :— 


“ All orders made under rule of the Defence of India Rules or that rule as continued in 
force by the Emergency Provisions - ntinuance) Ordinance, 1946, and in force immediately before 
the commencement of this Act shall, so far as they are not inconsistent with the provisions of this 
Act, continue in force and be deemed to have been made under this Act.” 


There is a Notification, dated ist July, 1943, by the Government of India, published 
in exercise of the powers conferred by sub-rule (2) of rule 84 of the Defence of 
India Rules, prohibiting the bringing into India by sea, land, or air, from any 
place outside India of any goods specified in the schedule annexed thereto except inter 
alia the following : (xii) any goods of the description specified in Part IV of the 
schedule which are covered by a special licence issued by an Import Trade Controller 
appointed in this behalf by the Central Government. ‘Though control of import 
trade originated in the circumstances which prevailed during the last war, it had to 
be continued even after the termination of the war owing to several difficulties which 
arose from several causes, one of which was that the sterling and dollar resources 
of the country were limited and had to be conserved. One main feature of the 
licensing was the allocation of quota for specific classes of goods which would be 
allowed to’ be imported from what are generally known as ‘ hard currency’ and 
‘ soft currency’ areas. The Government had to resort to a method of distribu- 
tion of the available resources with reference to commodities, and a selection had 
to be made among the applicants, in view of the fact that the applications received 
for licences to import largely exceeded the available purchasing power of the 
country. The applications for licences‘ were entertained both from ‘“‘ established 
importers”? and newcomers, and the allocation of the quota to an applicant was 
more or less on the basis of the quota certificates given to the applicants in the 
previous licensing periods. It is common ground that with every application for 
an import licence a certificate from the income-tax authorities, known as Income- 
tax Verification Certificate had to be produced. In the public notice, dated 15th 
June, 1953, issued by the Government of India, the procedure is thus laid down 
in this matter: All prospective applicants for import licence shall make ` applica- 
tion in the form prescribed to the proper income-tax authority, who will verify 
the particulars from the record and subscribe the necessary verification certificates. 
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When a complete certificate is given, a registration number is allotted to the appli- 
cant, which is valid for the half-yearly licensing period in which’ the certificate was 
issued, and for the next two half-yearly licensing periods. Certain classes of applicants 
were entitled to obtain exemption from production of such certificates from the 
proper income-tax authority. The particulars contained in the certificate comprise 
information regarding the trade name and address of the assessee, the year in which 
the business was established, the income-tax circle in which the applicant is assessed 


to income-tax, and the line or lines in which the applicant is doing business. The . 


certificate to be granted by the Income-tax Officer should be in the following 
manner : 

“In my opinion the applicant mentioned above has been. doing everything possible to pay the 
tax demands promptly and regularly and to facilitate the completion of the pending or outstanding 
proceedings.” 

In proper cases, the certificate would be that “ this is a case for allotment of Exemp- 
tion number”. Admittedly, neither the petitioners in W. P. No. 495 nor the 
petititioners in W. P. No. 605 produced the necessary Income-tax Verification 
Certificate along with their application, and consequently. their applications were 
not considered by the Gontrolle: of Imports and Exports. 
Before dealing with the contentions raised on behalf of the petitioners, the 
“facts which are not in dispute may be set out. The petitioners in W.P. No. 495 
are a firm doing ‘business on a large scale in imported oilman stores, drugs, toilet 
preparations, etc. The firm consists of four persons. The annual income of the 
firm which was registered under the Indian Income-tax Act, was assessed for income- 
tax purposes, and the profits of each partner were added to his individual income, 
and the income-tax was assessed on the individual partners concerned. In 1952, 
one of the partners failed to pay the income-tax assessed on him. It was therefore 


_ 


not possible to obtain an Income-tax Verification Certificate. The Income-tax 


Officer agreed to grant the necessary verification certificate if the other partners 
arranged for the payment of so much at least of the income-tax due from the de- 
faulting partner as was due in respect of the defaulter’s income from the petitioner 
firm. But the other three partners were apparently not willing to do this. ‘There 
appear to have been attempts at dissolving the firm, but nothing turns on this. 
In W. P. No. 605, the petitioners were assessed for the assessment years 1948-49 
and 1949-50 to a tax of Rs. 13,595-12-0 out of which only a sum of Rs. 2,500 was 

aid. But the remaining amount of tax remained unpaid. The petitioners there- 
ore could not get the required Income-tax Verification Certificate. It was alleged 
that the failure on the part of the petitioners to pay was due to the fact that the 
Government of Burma had imposed restrictions on remittances from Burma to 
India, and the tax assessed included the tax on income from Burma. 


The main contentions on behalf of the petitioners were (1) that the condi- 
tion requiring the production of an Income-tax certificate along with an applica- 
tion for the grant of an import licence was an unreasonable restriction on the fun- 
damental right of the petitioners to carry on business, and (2) that the condition 
was really intended to enable the Government to collect the income-tax due from 
the applicants, and was, therefore, not in the bona fide exercise of the power of the 
Government to impose conditions for the grant of an import licence. 


In. support of the first contention, reliance was placed on the decision in K. 
Raman & Co. v. The State of Madrast. The petitioner in that case was a firm doing 
retail business in yarn.’ The firm had a licence under the Yarn Dealers’ Control 
Order. When the firm applied for the further renewal of the licence, the Collec- 
tor refused to renew it on the sole ground that the firm had not produced the Income- 
tax and Excess Profits Tax Verification Certificates, because the firm was in arrears, 
and Subba Rao, J., held that the action of the Collector was unreasonable. This is 
how he dealt with the legal aspect of the case :— 


“The petitioner is a citizen of India and has the fundamental right to carry on the trade which 
he has been doing. The State can only put a reasonable restriction upon. his right in the interests 
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of general public. But, in this case, the order of the Collector discloses that he is using his powers 
under the Yarn Dealers’ Control Order for the purpose of collecting the amounts due to the Govern- 
ment of India. The fact that a person is in arrears of income-tax is not germane to the issue of a 
licence under the Yarn Dealers’ Control Order. It is a circumstance extraneous to the petitioner’s 
right to on his business. The Income-tax Act provides an adequate machinery for realising the 
arrears due from an assessece. I am of the view that the restriction imposed is unreasonable and is 
not in the interests of the general public.” 
Though we do not subscribe to everything that Subba Rao, J., has said above» 
we are clearly of opinion that the decision was right. But there are certain cir- 
“cumstances present in the cases before us which were absent in that case. That 
case dealt with a person who had the right to carry on the business in the sale of 
~ “yarn, and the licence which he had obtained was only intended for the State to 
regulate and control the conduct of that business. There was no question there of 
selettion between different applicants. Moreover, there is no relation between 
ayment of income-tax and the carrying on of the business in yarn. As Subba 
ao, J., pointed out, it was a circumstance extraneous to the right of the petitioner 
to carry on his business. ‘The learned Judge was, therefore, right in holding that 
the restriction imposed was unreasonable and was not in the interests of the general 
public. Reference may well be made to another decision of a Division Bench of 
which one of us was a party in Vedachala Mudaltar v. Divisional Engineer, High- 
ways, Satdapet+. In that-case, the Government insisted on the production of an 
Income-tax clearance certificate as a condition precedent to the Government 
entering into a contract with the petitioner for black-topping a public road. It 
was contended that the Government’s insistence on the production of a clear- 
ance certificate infringed on the fundamental right of the petitioner under the ` 
Constitufion. But the contention’ was repelled on the ground that the 
petitioner, though he had the fundamental right to carry on trade or 
_business, had no such right to. insist on the Government or any other 
individual doing business with him. Government could decide with 
whom they could enter into a contract, just as a private person could. The Advocate- 
General relied upon the statements made by the Deputy Chief Controller of Imports 
in the supplementary counter-affidavit filed by him in W.P. No. 605, which clearly 
shows that the Government had the final discretion to distribute the available 
resources among various applicants and in making a selection among the appli- 
cants the financial status and integrity of the applicant were very relevant consi- 
derations. The following paragraph in the supplemental affidavit sets out the 
policy pursued by the Government in the matter of granting an import licence :— 
“ Itis respectfully submitted that it is wrong to suggest that this is a method of collecting income” 
tax: The import control authorities take no action for the collection of the tax, and in fact cannot 
do so. The Verification Certificate gives important data relating to the status of the individual, . 
his prior business in the field and his reliability. In considering applications for seg the import 
control authorities have to keep within the overall monetary apn ed by the tral Govern- 
ment allowable for the particular goods, according to hard and soft currency areas from which 
they are allowed importation. When quotas are allotted to ey vere we take into consideration 
cases of persons whose applications on checking with Income-tax Verification Certificates and further 
enquiries from the income-tax authorities, show that the facts stated by the applicants are correct 
and also with further reference to the prior volume of trade handled by him. With regard to 
Established importers, the allocation depends upon their basic performance. When we give a quota 
to one person to that extent, it is denied to others. If we give quotas for a specific period to persons 
who have no financial status, thty ‘are unable for that reason to fylfil their contract and import the 
goods and the quotas get expired without being utilised. Other ea who have applied and who 
atk have performed the contract will be kept out of the trade. erefore, it is respectfully submit- 
ted that on the general t of the a the Income-tax Verification Certificate serves a useful 
purpose, firstly, for checking up the history of the persons, and secondly, for judging the financial 
and commercial status both of which are most relevant when quotas have to be distributed amo 
a large number of applicants by selection df some to the exclusion of others. As mentione 


x 


above, the proper compliance with the Import Trade Control R tions is a very important factor ` 
‘in the natio To The status and chr ta tear of a m t is a guarantee and a reasona- 
ble ground for hoping that he will comply with these regulations.” r 


- Th the report of the Import Control Enquiry. Committee, 1950, Appendix C, 
Part II, item (4), we find the following explanation of the object of income-tax 
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“The system of income-tax registration was introduced with a view to ensuring that the persons 
receiving import and export licences did not evade taxes to Government. It was noticed that a 
person sometimes applied for licences in 4 or 5 different names. In the absence of a system of income- 
tax registration it would not have been possible for the income-tax authority to find out if the same 
person was trading in different names. The present system has enabled the Licensing Authority 


to ascertain the status of a firm.’ 
The learned Advocate-General referred us to analogous instances in which it was 
held that default in payment of taxes could be taken into accountin making a selec- 
on between applications for a licence or a permit. In Rasipuram U. M.S. Lid. v. 
State of Madras*, it was held that deliberate and habitual default in the payment 
of taxes was a circumstance which could be taken into consideration in arrivin 
at a decision as to whether the grant of a pérmit under the Motor Vehicles Act to 
a person was in the interests of the general public. In Lotus Industrials, Kalla v. 
State of Madras*, it was held that in allotting quota of yarn direct from the mills. 
the State could make a distinction in favour of ‘ consumer quota holders’. ‘That 
no one can be said to be entitled as of right to any “f quota ”? was laid down in another 
E of : Bench to which one of us was a party in Srinivas v. Director of Controlled 
ommodities?. 


In our opinion, the contention on behalf of the petitioners in based on a wrong 
assumption that the petitioners have a fundamental right to obtain.a quota under a 
licence. ‘The refusal to grant a licence and allot a quota does not certainly prevent 
the petitioners from-carrying on their business, If the appellants’ contention should 
be accepted, it would mean that all the applicants for licences should be granted 
quotas, though the available resources are not sufficient to, satisfy all the applicants. 
The Advocate-General is right in emphasising on the fact that the Government 
have necessarily to make a selection as among the applicants. From this it 
follows that none of the applicants can be said to have a fundamental right to obtain 
the licence and the quota. When the Government have to make a selection, is 
it unreasonable that they should say that persons who are not in default in payment 
of tax to the Government should be preferred to defaulters? We think not. 


There is another aspect of the matter on which also the learned Advocate- 
General rightly laid emphasis, namely, that the Income-tax Verifiction Certificate 
is intended to satisfy the Controller that the applicant will be able to meet the finan- 
cial commitments involved in. the import trade, and the solvency and integrity 
of importers will have a bearing on international affairs, foreign exohange problems 
and other matters of public interest. We hold that the condition requiring the 
‘production of an Income-tax Verification Certificate is not an unreasonable restric- 
tion on the petitioners’ fundamental right to carry on business. 


We see no substance in the suggestion that this condition is a device to collect 
arrears of income-tax. When we remember that the number of applicants who are 
also defaulters in the payment of income-tax will form a very insignificant propor- 
tion of the total number of income-tax assessees who have not paid the taxes due by 
them, it will be apparent that the object of the Government in laying down this 
condition was not to collect the income-tax’arrears. Under the Income-tax Act, 
the Government have large powers for the purpose of collecting the tax without 
recourse to Civil Courts and it is most unlikely that this condition was imposed 
to help the Income-tax Department to collect the arrears. - 


It was not argued before us that the licensing and quota system itself was as 
such an unreasonable restriction on™ the fundamental right of the petitioners to 
ay on business. 


` In the view we have taken above, it is not necessary to discuss the circumstances. 
under which the petitioners in the two cases were unable to produce Income-tax 
Verification Certificates along with their applications for licence and quota. It 
may be in, some cases like for instance in W.P. No. 495 of 1954 the insistence on 
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the condition might cause hardship ; but that is a matter to be taken into account 
by the Import and Export Controller, and that would not by itself render the con- 
dition unconstitutional or invalid. The two applications are, therefore, dismissed. 
No Costs, ; 


R.M. mo nee Applications dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE KrisHNAswWAMI NAYUDU. 


Dhanakotia Pillai .. Appellant* 
D. 
P. K. Narayana Iyer .. Respondent. 


Madras Agriculturists’ Relief Act (IV of 1938), section 19 and Negotiable Instruments Act (XXVI of 
1881), section 44-—Promissory note providing for interest at a higher rate than that allowed under the Agriculturisis’ 
Relief Act—Applicabiltty of the principle of failure of consideration——Validity of the promissory note—TIf affected. 

Where a promissory note executed by an agriculturist after the commencement of the Madras 
Agriculturists Relief Act, 1938, in renewal of an earlier promissory note which was liable“to be scaled 
down under the Act it was contended that the second promissory note is not supported by consideration 
to the extent of the excess over the sum that would have been payable under the earlier promissory 
note as scaled down under the Act: 


Held : Notwithstanding that a Court can, under the provisions of Madras Act (IV of 1938) 
give relief to an agriculturist applying the appropriate provisions thereof and scale down a debt in 
accordance with the principles and at the rate of interest provided it would not make ıt ilea or unlaw- 
ful to charge and recover interest at a rate higher than that provided under the Act. an agricul- 
turist chooses to enter into a transaction and borrows at a rate of intersest higher than that provided 
in the Madras Act (IV of 1938) and discharges the debt by payment at the contract rate of interest 
it would not be open to him later to question the validity of the consideration and plead failure of 
consideration and recover the amount so paid. 


Applicability of sections 8 and 9 of the Act to cases governed by section 13, considered. 


Thiruvengadatha Atyangar v, Sannappan Seroai (1941) 2 M.L.J. 307 ; Krishnamun thi v. Narayana (1944): 
2 M.L.J. 298, referred to. i 


Mallikarjuna Rao v. Tripurasundari (1953) 2 M.L.J. 313, followed. 

Shama Charan Misser v. Chunilal Marwari (1898) I.L.R. 26 Cal. 238, referred. 

The Madras Agriculturists’ Relief Act, 1938, is not declaratory as to rates of interest which should 
be considered as proper and legal in the case of borrowing by an agriculturist, but only a remedial 
enactment intended to give relief to agriculturists, whose debts come up for adjudication in a Court 
of law, and who also can apply to a Court for a declaration of the amount of the debt due by them by 
applying the provisions of the Act. The Act, however, does not make it illegal for interest being 
charged and recovered at higher rates than that provided under the Act, even if the borrowing is by 
an agriculturist. Unless the charging of interest at a rate higher than that provided by the Act and 
the appropriation or recovery thereof is considered to be illegal, there ao Ge a failure of considera-- 
tion. 

Appeal against the decree of the Court of the Subordinate Judge of Mayuram 
in Appeal Suit No. 35 of 1952 preferred against the decree of the Court of the 
District Munsiff of Tiruvarur in Original Suit No. 254 of 1951. 


T. S. Kuppuswami Ayyar for Appellant. 
C. S. Vidyasankaran for Respondent. 


The Court delivered the following 


Jopcmenr.—This appeal raises an important question under, the Madras 
Agriculturists Relief Act (IV of 1938). The defendant-judgment-debtor is the 
appellant. The suit was on æ pronote for Rs. 1,400, dated 5th July, 1948, executed 
by the defendant to the plaintiff with interest at 12 per cent. per annum. ‘The 
defendant claimed relief under Act (IV of 1938) on the ground that the suit pro-- 
note was in renewal of an earlier pronote dated gth July, 1945, for Rs. 1,500 execu- 
ted by the defendant in plaintiff’s favour. The main question that was considered 
by both the lower Courts was as to whether the suit pronote was in renewal 
of the earlier pronote or a fresh contract between the parties and whether the defen- 


a 


grd May, 1955.- 





570 THE MADRAS LAW JOURNAL REPORTS. [1955 


dant was entitled to relief under section 13-A of the Madras Agriculturists Relief . 
Act. Both the Courts found that it was a fresh contract and was not in renewal 
of the earlier pronote and that the suit pronote being after the Act the defendant 
would be entitled to relief only to the extent provided by section 13 of the Act 
by reducing interest on the suit pronote to 5 per cent. per annum. 


It is now contended that the suit pronote was really in renewal of the earlier 
pronote of the gth July, 1945 (Exhibit A-1) for a sum of Rs. 1,400 being the balance 
due after payment of the interest and a portion of the principal under the previous 
pronote, the rate of interest in Exhibit A-1 being 12 per cent. I have no hesita- 
tion in finding that the amount of the suit pronote represents the balance due under 
Exhibit A-1 after payment of interest at 12 per cent. the contract rate under'Exhibit 
A-1, and a portion of the principal, and in that view the suit pronote is a renewal 
of the earlier pronote for the balance of the amount due thereunder. It was argued 
by Mr. Kuppuswami Ayyar for the defendant that the principles as to the re-opening 
of earlier transaction available under sections 8 and 9g of the Act should be applied 
to the present case. But the proper provision of the Act that is applicable to the 
suit debt, which is incurred after the commencement of the Act is section 13, where 
the only relief that an agriculturist is entitled to have is a reduction of interest cal- 
culated at 51 per cent. per annum. Notwithstanding that the suit pronote may 
be in renewal of an earlier pronote, the suit pronote is a debt which was only in- 
curred after the commencement of the Act and as such section 13 alone is appli- 
cable. Sections 8 and g are applicable to debts incurred" before and on or after 
the ist October, 1932, respectively, Explanation III to section 8 and the first pro~ 
viso to section g (1) which provides for relief being granted even in respect of prior 
-debts, however, have no application to a debt incurred after the commencement of 
the Act. l 

In Thiruvengadatha Aiyangar v. Sannappan Servait, a Bench of this Court held that 
all debts incurred after the commencement of the Act whether they be in discharge 
of prior debts or not will fall only under section 13 and section g is not applicable 
to such debts. As observed by Wadsworth, J., in the said decision 

“Tf it had been the intention of the Legislature to introduce the theory of renewals into the 
scaling-down operations in respect of debts incurred after the commencement of the Act, some 
specific provisions would have-been made in this behalf.” 

In the absence of such a provision in section 13, the relief that could be granted 
to an agriculturist must be only within the limited scope provided for in section 13. 


Similar is the view taken in Krishnamurthi v. Narayana®, where it was held that 
there is nothing in section 13 of the Madras Agriculturists Relief Act, which imports 
the Explanation to section 8 and allows the Court to go behind the contract and 
that in‘a suit on a pronote of 1942 executed in settlement of previous debts of 1939, 
in giving relief under the Act section 13 can be applied to the suit contract only, 
but not to the previous debts which it superseded. 


Mr. Kuppuswami Ayyar, however, relied on a judgment of Rajamannar, C.J., 
in Mallikarjuna Rao v. Tripurasundari®, In that case the suit was for recovery 
of the amount due for principal and interest on a pronote executed on 6th April, 
1945. ‘The said pronote was in respect of principal and interest due under a prior 
pronote dated 8th April, 1942, which again was for an amount due under still prior 
pronote of 1939 and the origin of the defendant's liability under the suit pronote 
arose on the first pronote of the goth April, 1936. One of the contentions was that 
the suit pronote of 1945 was taken for an amount ;higher than what was due in 
accordance with the provisions of the Madras Act of 1938 and that there was 
failure of consideration in so far as the excess amount was concerned. The Sub- 
ordinate Judge refused to accept the plea of failure of consideration and the learned 
Chief Justice following the unreported decision of a Division Bench of this Court 
consisting of Patanjali Sastri and Shahabuddin, JJ., in A.S. No. 290 of 1944 accepted 


I. rod 2 M.L.J. 307. 
a. (1944) 2 M.L. ae 
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the plea. and held that there was failure of consideration in respect of the excess 
amount, 


In the Bench decision in A.S. No. 290 of 1944 referred to`and followed by the 
jearned Chief Justice the facts were as follows: In that case the suit was on a ` 
pronote, dated 25th Janyary, 1940 and the pronote recited that it was executed 
for the amount of principal and interest found due till that day after deducting 
payments made under an earlier pronote, dated 13th February, 1934. One of 
the pleas taken by the defendants was that the suit pronote was not supported by 
consideration to the extent of the excess over the sum that was payable under the 
earlier pronote as scaled down under the Act. The learned Judges finding that 
it was not the case of the plaintiff that the suit pronote was supported by any 
fresh consideration passing at the time of the execution apart from what was due 
under the earlier note of 1934 and observing that the plea that a pronote sued on 
was not supported by consideration to the extent of the payment made under the 
earlier note was open to the debtor under section 44 of the Negotiable Instruments 
Act, held that the plaintiff would not be entitled to recover anything more than 
what would be found properly payable under the earlier pronote of 1934. 


The principle laid down in the Bench decision and followed by the learned 
Chief Justice is applicable to the present case and is binding on me. The appeal 
has therefore to be allowed and the relief that the appellant-defendant would be 
entitled to is to re-open the ealier transaction Exhibit’ A-1, dated gth July, 1945 
and taking Rs. 1,500 as principal advanced on that date and calculating interest 
at the rate provided under section 13 and after giving credit to the amounts es 
the plaintiff would be entitled to a decree to such amount as is found due for balance 
of principal and interest if any’on tHe date of the decree. 


But the question has been raised whether the plea of failure of consideration 
would be open to the ee at all. ~ Section 44 of. the Negotiable a 
Act says-:— 

“ When the consideration for which a person signed a promissory note, bill of exchange or cheque 
consisted of money, and was originally absent in part or has subsequently failed in part the sum which 
a holder standing in immediate relation with such signer is entitled tø receive from him is propor- 
tionally reduced.”’ 

The’ point therefore is whether there’has. been really any failure of consideration 
as regards the suit note. ‘The extent of the failure of consideration is arrived at 
from the application of the Act to the ealier note to such amount over-and above 
the amount due under the ealier note as scaled down. The contention apparently 
is that under the earlier pronote Exhibit A-1 interest having been charged at 12 
per cent. and since in respect of debts incurred after the commencement of the Act 


‘interest being provided at 53 per cent. by a latter notification of the Government 


under section 13 of the Act it would not be open to any party to a debt evidenced 
by a negotiable instrument, as in the present case, to charge interest at a rate higher 
than that provided under section 13. The point that arises therefore for deter- 
mination is whether it would not be open to parties to a loan transaction to charge 
interest at a rate higher than that provided in the Act if the borrower is an agricul- 
turist within the meaning of Act IV of 1938. The Act, however, is not declaratory 
as to rates of interest which should be considered as proper and legal in the case of 
a borrowing by an agriculturist bit only a remedial enactment intended to 
give relief to agriculturists, whose debts come up for adjudication in a Court of 
law, and who also can if they are so inclined, apply to thé Court for a declaration 
of the amount of the debt due by them by ‘applying the provisions of the Act. The 
Act, however, does not make it illegal for interest being charged and recovered at 
higher rates than that provided under the Act, even if the borrowing is by an agri- 
culturist and unless the charging’ of interest at a rate higher than that provided by 
the Act and the appropriation or recovery thereof is considered to be illegal, 
there cannot be any failure of consideration. ‘The failure of consideration can arise 


only by total or partial absence of payment of the consideration or on other 


grounds such as illegality. Section 23 of the Contract Act provides that the consi- 
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deration or object of an agreement is lawful, unless it is forbidden by law ; or is 
of such a nature that, if permitted it would defeat the provisions of any law, or is 
fraudulent or involves or implies injury to the person or property of another or the 
Court regards it as immoral or opposed to public Baa) and in each of these cases, 
the consideration or object of an agreement is said to be unlawful and every agree- 
ment of which the object or consideration is unlawful is void. It appears to 
me that notwithstanding that a Court can, under the provisions of Act IV of 1938, 
give relief to agriculturists applying the appropriate provisions thereof and scale 
down the debts in accordance with the principles and at the rate of interest provided, 
it would not make it illegal or unlawful to charge and recover interest at a rate 
higher than that prbvided in the Act, If an agriculturist chooses to enter into 
a transaction and borrows at a rate higher than that provided in the Act and dis- 
charges the debt by payment at the contract rate of interest it would not be open 
to him later to question the validity of the consideration and plead failure of consi- 
deration and recover the amount so paid. It is open to the parties, though the 
borrower is an agriculturist to agree upon such rates of interest as they may choose 
and settle -their transactions at those dates even though the rates may be higher 
than that provided under the Act. 


In Shama Charan Misser v. Chunt Lal Marwari}, the -suit was on two bonds 
and the second bond was for a certain sum of money, a part of which was interest 
upon the amount covered by the first bond and it was agreed between the parties 
that the whole amount of the consideration as mentioned in the bond should bear 
interest the result being that the obliger promised to pay interest upon the interest 
which was due upon the first bond. It was contended that inasmuch as a part of 
the consideration for his bond was unlawful, according to section 23 of the Con- 
tract Act the plaintiff obligee was not entitled to recover Having regard to the pro- 
visions of section 24 of that Act, any portion of the money covered thereby. The 
contention as to the unlawful nature of the consideration was based on certain 
provisions of the Santhal Regulation III of 1872 and Regulation V of 1893, which 
provided that all Courts having jurisdiction in the Santhal Parganas shall observe 
the following rules relating to usury namely, interest on any debt or liability for a 
period exceeding one year shall not be decreed at a higher rate than two per cent. 

er mensem, notwithstanding any agreement to the contrary and no compound 
interest arising from any intermediate adjustment of account shall be decreed 
and so forth. Construing these provisions the learned Judges observed that : 


“ There is no law or regulation laying down than an agreement between any two persons living 
in the Santhal Parganas to pay compound interest upon the amount borrowed is wful within 
the meaning of section 23 of the Contract Act. All that the law provides is that compound interest 
will not be decreed by any Court” 


and repelled the contention on the ground of failure of consideration. 


I am unable to find in the Agriculturists Relief Act any provision laying down 
that a transaction of borrowing between two persons, the borrower being an agri- 
culturist within the meaning of agriculturist under Act IV of 1938 agreeing to pay 
12 per cent. interest is unlawful within the meahing of section 23 of the Contract 
Act. The Act is intended to provide relief to agriculturists and has not laid down 
the lawful interest which a creditor could charge an agriculturist in any transaction 
which he might enter into with him and unless it is shown that interest at 12 per cent. 
which was charged under Exhibit A-1 is forbidden by law or would defeat the provi- 
sions of any law prescribing the rates of interest which alone can be contracted 
for with an agriculturist there is nothing preventing the plaintiff in this case from 
appropriating the amounts paid to him towards interest calculating at 12 per cent. 
and entering into a fresh transaction for the balance of the amount due under the 
earlier note. Section 7 of the Act provides that notwithstanding any law, custom, 
contract or decree of Court to the contrary all debts payable by an agriculturist at 
the commencement of the Act shall be scaled down in accordance with the provisions 
of Chapter If of the Act. Unless a debt as defined in the Act comes to the notice 
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of the Court either in a suit or in execution or in an application for scaling down, 
it is not affected by the Act. The correctness of the application of the principle 
of failure of consideration to a case like the present one requires to be further 
examined and I would have been inclined to refer this case to a Bench. But int 
view of the small stakes involved in this appeal I refrain from adopting the 
course but prefer to dispose of this appeal by allowing it as Iam bound by the 
decision of the Bench in A.S. No. 290 of 1944 and followed by the learned Chief 
Justice in Mallikarjuna Rao v. Tripurasundarit. J am, however, of the opinion 
that the doubt expressed as to the correctness of the said two denson requires to 
be resolved by an authoritative pronouncement. 


With these observations the appeal is allowed, However, this is a case in 
which I should grant leave to appeal. Leave granted accordingly. No order 
as to casts of the second appeal. The plaintiff will get proportionate costs on 
the amount, allowed in the Court below. 


R.M. — Appeal iid 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT :—~Mr. Justice RAJAGOPALAN. 


Messrs. Kemp and Company, Ltd., Bombay, represented ' 
ey its General Manager .. Petttioner™ 
v. 


e Commissioner for Workmen’s i aa "Madras 
and another .. Respondents. 

Madras Shops and Establishments Act (XXXVI of 1947), Sections 2 (12) and 41 (2)—Person employed in 
a position of managaemeni—Who ts to decide—Tests. 

Unless a given perdon is a person employed within the meaning of section-2 (12) of the Madras 
Shops and Establishments, Act, he cannot avail himself of the appellate right created by section 41 
(2) of the Act. Even if he i ig a person employed, if he is a person employ a in a position of manage- 
ment within the meaning of section 4 (1) (a) the statute takes away the rights conferred on such 
‘persons employed by the provisions of section 41 (2) of the Act among others. , 


. In deciding whether a person is employed within the meaning of section 2 (12) of the Act, it is 
the requirement of the statutory definitions that will have to be examined ; the common law concepts 
of employer and employee and master and servant can have no application. The primary duty of 
deciding the questions whether an employee ‘is a ‘person employed’ and if so whether he is employed 
in the position of management is on the Tribunal, viz., the Commissioner. 

Petition under’ Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari or other appropriate writ calling for the records in 
M.S. and E. Act Case No. 557 of 1953 on the file of the Commissioner for Work- 
men’s Compensation, Madras, peruse the same and quash the order, dated 5th ae 
1954 and passed therein. 


V. Thyagarajan for Messrs. Pats, Lobo and Alvares for Petitioner. 


Special Government Pleader (V. V. Raghavan), K. Bashyam and S. R. Subra- 
maniam for Respondents, 


The Court made the following 


OrnER.—The petitioner-firm which has a branch at Madras has its head-office 
at Bombay. The second respondent was in the service of the petitioner at Madras 
and held the post which was designated Branch Manager. ‘The petitioner-firm 
terminated the services of the second respondent with effect from 28th August, 
1953, after giving him a month’s salary in lieu of notice and also-an additional 
payment ex gratia. The second respondent preferred an appeal to the Gommis- 
sioner for Workmen’s Compensation under section 41 (2) of the Madras Shops and 
Establishments Act (XXXVI of 1947). Inthe proceedings before the Commis- 
tent rt A e te TA Et SRSA se EE 


1. (1953) 2 M.L.J. 313. j 
* W.P. No. 157 of 1955. 19th July, 1955. 
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sioner preliminary objection of the petitioner, that the appeal was not competent 
and the Commissioner had no jurisdiction was overruled. It is the validity of 
that order of the Commissioner, dated 5th May, 1954, that the petitioner 

‘ challenged by his application under Article 226 of the Constitution for the issue of 
“writ of certiorari. 


Section 41 (2) gives the “ person employed ”? whose services have been termi- 
nated, a right of appeal to the appellate authority, that is, the Commissioner. 
Section 4 (1) of the Act provided : 

“ Nothing contained i in this Act shall apply to (a) persons employed in any establishment in 
a position of management.” 

The plea of the petitioner before the Commissioner was that section 4 (1) (a) 
precluded the application of the provisions of the Act to the second respondent. 
The Commissioner’s finding was : 

“I find that the applicant had no authority to appoint or dismiss an employee, that he had no 
power to decide policies, that he had to take permission from the head-office even in small adminis- 
trative details and that he really had no power of man ent. He cannot therefore be deemed 
to be a person excluded by the provisions of section 4 (1) (a) of the Act.” 

It is not every employee that is given a right of appeal under section 41 (2) 
of the Act : it is only a person employed “ as that term has been defined by section 
2 (12) of the Act. In deciding i A AA section 4 (1) (a) excluded an appeal under 
section 41 (2), the Commissioner will still have to find whether the employee who 
preferred that appeal was a person employed within the meaning of section 2 (12) 
of the Act. It is only then that the other question arises, whether that person 
employed was in a position of management within the meaning of section 4 (1) (a). 
The first of these questions, whether the second respondent was a “person employed” 
within the meaning of section 2 (12), was not specifically a by the Gommis- 
sioner ; but then it must also be remembered that that was not the specific issue 
raised in the preliminary objection put forward by the petitioner before the Gommis- 
sioner. It was only during the arguments before me that the further question 
arose, whether the second respondent was a person employed at all within the 
meaning of the Act. 

Unless a given person is a person employed within the meaning of section 2 (12), 
he cannot avail himself of the appellate right created by section 41 (2) of the Act. 
Even if he is a person employed, if he is!a person employed in a position of manage- 
ment within the meaning of section 4 (1) (a), the statute takes away the rights 
conferred on such persons employed by the es of section 41 (2) of the Act 
among others. 


In deciding whether he second respondent was a person employed within the 
meaning of section 2 (12) of the Act, it is the requirements of the statutory definitions 
that will have to be examined: the common law concepts of employer and em- 
ployee and master and servant can have no application. An employee can himself 
be a statutory ‘ employer’ within the scope of this Act. 


It was common ground that the Madras office of the petitioner was a “ com- 
mercial establishment ” as defined by section 2 (3) of the Act and therefore an 
“ establishment ” within the meaning of section 2 (6) of the Act. 


Section 2 (5) defines “ employer ” 

“ ‘Employer’ means a person owning, or E charge of, the business of an establishment 
and includes the manager, agent or other person acting in the toad management or control 
of an establishment.” 

With reference to a commercial establishment, “ a person employed ” has been ` 
defined by section 2 (12) (3) : 


“Person employed means..... kegay 

“in the case of a commercial establishment........ a person wholly or principally employed 
in connection with the business of the establishment and includes a peon. 
> One of the contentions of Mr. Thyagarajan was that the second respondent, 
though he was in the position of a paid employee of the petitioner-firm, was an 
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“ employer ” within the-meaning of section 2 (5) of the Act, and therefore ri could. 
not come within the scope of a ‘“‘ person employed > as defined by section_2 (12 ) (3 
of the Act. He contended that the expressions “ employer ”’, “ person employ 
and “a person employed in a position of management ”’ must all be construed with : 
reference to the establishment or the commercial establishment, that is, in this 
case the office at Madras. - A'further contention was that, since the second TES- 
pondent was a manager acting in general management or control of the establish- 
ment at Madras, he was an employer, and that therefore in relation to that esta- 
blishment at Madras, where he is a statutory employer, he could not be a “person. 
employed ”? within the meaning of section 2 (12) of the Act. 


The question whether the second respondent was a person employed within 
the meaning of section 2 (12) of the Act was not decided by the Commissioner, and 
he had no occasion to decide it. But the proceedings before the Commissioner are 
still in the preliminary stage, and the contention now put forward by ‘the petitioner 
will have to be decided by the: Commissioner. It is not for me to decide at this 
~ stage what is really . a jurisdictional issue. If the second respondent was not a 

‘ person employed” at all within the, meaning of section 2°(12) there should be 
` ono need to go into the further question, under section 4 (1) (a) whether he was 
‘a person, ‘employed in a position of maņagement ”; and thé questions whether 
the petitioner was a person employed, and if he was, whether he was émployed in a 
position of management are primarily ior the Tribunal below, that is, the Gommis- 
sioner, to decide. 


The learned counsel for the petitioner = -out that the scheme under- 
lying the Act marked out with reference to a given establishment, for example, the 
branch of the petitioner at Madras: (1). the employer, (2) the persons ‘employed. 
and (3) from among the persons employed, persons employed in positions of manage- 
ment. Obviously, a statutory “employer” as such, even though he was an em- 
ployee, cannot avail himself of the right of appeal under section 41 (2) of the Act. 
The learned counsel for the second respondent contended’ that the. expression 

“ general management or control of an establishment” which made a person an 

“employer” within the meaning of section 2 (5) of the Act was something very 
much less in the scope than the “ position of management” referred to by section 
4 (1) of the Act. Ifthe scheme of the Act is as postulated by.Mr. Thyagarajan, 
than an employee may become a statutory employer because he is acting in general 
management or control of the’ establishment, the person employed in a position 
of management in that establishment must be under that employer, and: therefore 
the position of management contemplated by section 4°(1) (a) of the Act means 
something less, probably very much less, than the general management or control 
of an establishment provided for by section 2 (5) of the Act. z 


Since the jurisdiction of the Commissioner arises only if the second respondent ' 
is a person employed within the meaning of section 2 (12) of the Act, and that 
question has not been decided (the Commissioner, and possibly the parties also 
proceeded on the assumption that the second respondent was a person employed 
and therefore only the question, whether section 4 (1) (a) applied was considered), 

I set aside the order of the Commissioner, which means that the whole question 

will have to be gone into afresh by the Commissioner. I have only set out the con- : 
tentions put forward for and against the plea that the second ‘respondent is not a 
person employed at all, and I have refrained from deciding that question, because 

the primary duty of deciding that question is that of the Tribunal, that is, the 
Commissioner, = 


Petition allowed. Rule made absolute. No order as to costs. 


R.M. E Palin E 
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IN THE HIGH COURT OF JOUDICATURE AT MADRAS. 
= PRESENT :—Mr. Justice SOMASUNDARAM. 
Kadikachalam _ ~. Petitioner (Accused). 


Madras Prohibition Act (X of 1937), section 4 (1) (j)—Prosecution for possession of ganja—Investigating 
oficer conducting prosecution—Validity. zs: 

Criminal Procedure Code (V of 1898), section 495 (4)——-Disobedionce of the provisions of—If renders the 
proceedings void. 

Disobedience of the mandatory provisions of section 495 (4) of the Code of Criminal Procedure 
will render the entire proceedings void. Where in a prosecution under section 4 (1) (j) of the 
Madras Prohibition Act, the investigating officer conducts the prosecution the procedure being prohibi- 
an by sci provisions of section 495 as of the Criminal Procedure Code the proceedings are null 
and vol i ; 


Obiter : However illegal the conduct of a prosecution by the investigating officer may be the 
case has to be considered by the evidence that has been tendered in Court. The evidence is not in 
any way vitiated because the prosecution is conducted by the investigating officer. ” 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Sub-Divisional 
Magistrate of Tirupattur (North Arcot District), dated 19th November, 1954 and 
made in Criminal Appeal No. 49 of 1954 preferred against the order of the Court 
of the Stationary Sub-Magistrate of Tirupattur in C.C. No. 1867 of 1954. 


R. Lajmi for the Petitioner. 
Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


The Court made the following 


Orpver.—The petitioner in this case has been convicted for an offence under 
section 4 (1) (j) of the Madras Prohibition Act, by the Sub-Magistrate of Tirup- 
pattur for having been in possession of 16 gundumanis of ganja on 26th July, 1954. 
He was sentenced to pay a fine of Rs..20 and the conviction and sentence were 
confirmed by the Sub-Divisional Magistrate, ‘Tiruppattur. 


That such ganja was recovered.on the date from the house of the accused 

cannot be disputed on the facts as spoken to by the prosecution witnesses. But the 
int that is taken both in the Courts below and also repeated here is that the 

investigating officer in this case conducted the prosecution, and such a procedure 
being prohibited by the provisions of section 495°(4), Criminal Procedure Code, 
the proceedings of the Court are null and void. It is found by the first Court that 
the prosecution witnesses 1 and 2 were examined on 20th September, 1954 and that 
the Sib aspen who investigated the case conducted the trial on that date. There- 
fore the fact that this investigating officer conducted the prosecution in this case is 
‘ not disputed. 

The only question is whether on account of the provisions of clause (4) of 
section 495, Criminal Procedure Code, which states that : 

“An officer of police shall not be permitted to conduct the prosecution if he has taken any part 
in the investigation into the offence with respect to which the accused is being prosecuted,” 
the entire proceedings before the Court become null and void. There is a decision 
by a Bench of this Court in Sellamuthu Padayachi v. Stais, where the question has 
been dealt with and exhaustively considered by Govinda Menon and Basheer 
Ahmed Sayeed, JJ. ‘Therein the learned Judges, after referring to the various 
decisions of the Privy Council about the curability of the proceedings under section 
537, Criminal Procedure Code, observed : 


$ 


“ There are certain positive and negative provisions in the statute, ¢.g., section 342, Criminal 
. Procedure Code, lays down that the magistrate or the Judges shall question the accused. It is a 
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directive to the Judge to do a certain act and if fer any reason that provision is violated it has been 
held that the proceedings are illegal. Where there is an injunction in the Code prohibiting the 
Court from following a certain procedure, or allowing a certain state of things to done, as is 
contained in section 495 (4), Criminal Procedure Code, then the disobedience of that provision will 
render the entire proceedings cimpletely void. If the Code says that such and such a thing should 
not be done, and when that is done, we have necessarily to say that the act is illegal and ultra vires 
and the proceedings null and void.” 


These observations will apply to this case and since it is a decision of a Bench 
of this Court, itis binding on me. I must at the same time observe that speaking 
for myself, however illegal the conduct of the prosecution may be by the investi- 
gating officer, the case has to be considered by the evidence that has been tendered 
in Court. Can it be said that because the investigating officer examined the wit- 
nesses, their evidence which is given on oath has become null and void and is 
no evidence at all? Personally, I should think that their evidence tendered in 
Court is not in any way vitiated because the prosecution is conducted by the investi- 
gating officer. Though this is my view, I am not inclined to direct the paper 
to be placed before my Lord the Chief Justice for.a reconsideration of the matter. 
Following the Bench decision, I set aside the conviction and sentence, and acquft the 
accused. The fine, if paid, will be refunded. ` 


R.M. — Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—~MR, JUsTICE RaJAGOPALA AYYANGAR. 


C. Kondayya Chetty l l ..  Peñtioner* 
y es ` 


Sivasankara Naicker and others l .. Respondents. 

Madras Agriculturists Relief Act (IV of 1938), sectio 8, Explanation HI—Scaling down of debts 
ander—-Renewal of debt—What amounts to. 

There is a difference between a promissory note executed in renewal of a debt and a fresh note. 
Where after the commencement of the Madras Agriculturists Relief Act parties with the knowledge 
of the provisions of the Act clearly intended to effect a severance between one transaction and another, 
there is no in the Act which prevents this intention of the parties, expressed in unequivocal terms, 
being given effect to. Where the effect of a transaction is to discharge a promissory note as if by cash 
payment and the same or different amount of cash is taken on the same date as consideration for a new 
promissory note, legal effect should be given to the new transaction and it cannot be traced back into 
any earlier transactions which have been closed. À 

Petition under section 25 of Act IX of 1887, praying the High Court to revise 
the Decree of the Court of District Munsif of Kancheepuram, dated 2nd January, 
1952 and passed in S.C.S. No. 616 of 1951. : 


M. E. Rajagopalachart fer Petitioner. 
V. Natesan for Respondent. 


The Court delivered the following 


Jopemenr.—The plaintiff is the petitioner. He seeks revision of the judgment 
of the learned District Munsif of Kancheepuram in S.C.S. No. 616 of 1951 brought 
by him for the recovery of Rs. 274-8-0 on foot of a promissory note executed in his 
favour by the rst defendant in the case. The defence raised was that the debt was 
liable to be scaled down under Act IV of 1938 and if scaled down the plaintiff 
would be entitled to Rs. 15. The Court below has passed a decree for Rs. 1 5 
accepting the contention of the defendants, instead of for the sum claimed. 


The case raises for consideration the proper interpretation of the provisions 
of the Madras Agriculturists Relief Act (IV of 1938) in their application to the suit 
transaction. On the facts found the following were the transactions between the 
parties. On 19th June, 1927, the 1st defendant executed in favour of one Ragunaya- 
kulu an undivided brother of the plaintiff a promissory note for money borrowed. 
This was discharged by the execution of another note by the same promisor on 
10th September, 1930, Exhibit B-1, in the case. In this renewed promissory note 


“~ 
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the amount due to the promisee was ascertained at Rs.'244 and the promisor under- , 
took to pay this sum with interest at 18 per cent. per annum. ‘There were several 
payments made in respect of this promissory note which was kept alive by succes- 
sive endorsements until roth September, 1939, when the note was discharged with 
an endorsement in these terms”: ‘‘ 1939-1) mapi Qet- wr gib 10-b 
G58 Qis urer@ huearpuuy S. HarHag PTUS mused YA 
Orp En gy’. À 

On the same date a fresh promissory note Exhibit A-2 was executed in favour 
of the Ragunayakulu for a sum of Rs. 170 with interest at 6} per cent. per annum. 
Several payments were made to Ragunayakulu till 1947 when the note was endorsed 
in favour of the present plaintiff. Fyrther payments were made to him and the note 
was finally discharged by the execution of a fresh promissory note on goth April, 
1948, carrying interest at 54 per cent. per annum which is the note now in suit. 


The defence of the 1st defendant, the executant of the note, and defendants 
2 and 3 his undivided sons is that they are entitled to a scaling down of the debt 
evidenced by the promissory note, dated goth April, 1948, by treating it as a renewal 
of the promissory note executed in favour of Ragunayakulu in 1927. The learned 
District Munsif accepted this defence and scaled down the amount due to Rs. 15. 


The contentions raised on behalf of the plaintiff who is the petitioner here are 
two, viz., (1) that he and Ragunayakulu were divided long before and that the 
execution of the note in his favour should therefore be deemed to be in favour of a 
new creditor and so not subject to scaling down by the application of Explanation 
III to section 8 of the Agriculturists Reliéf Act. The finding, however, of the 
Court below is that the debt represented by the promissory note was an asset of the 
joint family consisting of the plaintiff and Ragunayakulu, the learned District 
Munsif refusing to believe the evidence as to division adduced on behalf of the 
plaintiff. This being a pure question of fact it is not open to the petitioner to raise 
this issue in this Court. a 

The second péint is that there is no legal connection between Exhibit B-1 and 
Exhibit A-2 so as to constitute the latter a renewal of the former and that if this 
were made out, the scaling down effected by the Court below was erroneous. I am 
of opinion that this contention of counsel is well founded. ‘The executant of these 
several promissory notes knew the difference between a rdénewal and a fresh note. 
When Exhibit B-1 was executed in renewal of the note of 1927 proper words are 
used in order to indicate that the consideration for the promissory note of 1930 is 
the discharge of the earlier note. When we come to the discharge of Exhibit B-1, 
the endorsement on it is that it was discharged according to law. It may be noticed 
that the discharge was effected after the Agriculturists Relief Act came into force 
and on the same date Exhibit A-2 was executed reciting that cash consideration 
had been paid on that date for that note. It is therefore clear that the parties with 
knowledge of the provisions of the Agriculturists Relief Act clearly intended to 
effect a severance between Exhibit B-1 and the new promissory note Exhibit A-2. 
I do not see anything in the Agriculturists Relief Act which prevents this intention 
of the parties expressed in so unambiguous and unequivocal terms being given 
effect to. The effect of the transaction was really as if the promisor discharged 
Exhibit B-1 by a cash payment and received back the same or different amount 
of cash on the same date as consideration for the new transaction. I do not see 
why legal effect should not be given to this state of facts which the parties desired ~ 
‘to bring about and succeeded in doing it. In my opinion, the suit promissory 
note can be traced only upto Exhibit A-2 and not beyond and in this view the suit 
ought to have been decreed for the sum claimed by the plaintiff. 


The revision petition succeeds and the order of the Court below in set aside 
and the plaintiff’s suit is decreed as prayed for. The petitioner is entitled to his 


costs in this Court. . 
R.M. , —— _ Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


`~ Present :—Mnr. Justice RAJAGOPALAN AND MR. JUsTICE RaJAGOPALA AYYAN- 
GAR. 


M. V. G. Baluswamy Iyer .. Applicant* 
p: 
The Commissioner of Income-tax, Madras .. Respondent. 


¢ 

Incoms-tax Act (XI of 1922), section 10—Computation of income—Sale of cotton goods without permit as 
required by Madras Cotton Cloth and Apparel Export Control Order, 1946—Sale price shown as receipts in previous 
peat —Goods seized at tims of attempted export, prosecution and conviction—Order for sale of goods through Tex- 
tile Commissioner, deduction 10 per cent. of sale proceeds.to be given to Government and return of palane to assessee— 
Loss~-If trading loss for which deduction is admissible. 

For the year ending 31st March, 1947, the assessee, a firm carrying on business in the manufacture 
and sale of handloom cloth, obtained a permit ae ai by Madras Cotton Cloth and Apparel Export 
Control Order, 1946) to export 200 yards of cloth, but without regard to the lumit of this permit 
he sold to a party in Amritsar 9762 yards of cloth at a sale price of Rs. 16,807. When the assessee 
attempted to export this quantity this was detected by the textile authorities and the goods were 
seized The assessec was prosecuted, found guilty and convicted. In awarding the sentence the 
Magistrate took into account the fact that some of the partners of the firm had not taken any promi- 
nent part in the commission of the offence and therefore sentenced them to varying amounts of fjne. 
In addition the 9762 yards of cloth seized was ordered to be confiscated and placed at the disposal 
of the Textile Commissioner to be dis of by him. After deducting 10 per cent. of the sale price 
which will go to the Govesnment the balance of the sale proceeds was to be returned to the accused’s 
company. ? , i 

In the sales in pursuance of the above order a sum of Rs. 7,962-10-9 was realised and after deduc™ 
ting the 10 per cent. and costs and expenses amounting in all to Rs. 875-12-9 the assessee was paid the 
balance of Rs. 7,086-14-0. The assessee who kept his accounts on the mercantile bais had calcu- 
lated the profits of the previous y¢ar in which the sale to Amritsar merchant had been effected, by 
taking credit for a sum of Rs. 16,806-12-0 as representing the price of the goods sold. In the year of 
account in question, he credited himself with the moneys received from the Government and claimed 
the difference between Rs. 16,806-12-0 and what was paid to him namely Rs. 7,086+14-0 as the loss 
incurred by him in the accounting year. In the circumstances | 

Held : To the extent to which the Magistrate directed the confiscation to proceed, the loss was 
not a contemplable and so not a commercial loss in the course of trade. But the loss incurred in 

ct of the 9/1oth of the sale proceeds of the goods would be a trading loss which the assessee can 
deduc in computing the income for the assessment year. 


Case referred to the High Court by the Income-tax Appellate Tribunal 
under section 66 (1) of the Indian Income-Tax Act, 1922 (Act XI of 1922) as 
amended by section g2 of the Income-tax (Amendment) Act, 1939,(Act VII of 
1939) in 66 R.A. No. 448, Madras ‘A’ Bench of 1951-52 (I.T.A. Nq. 1711 of 
1949-50, Assessment year, 1948-49) on its file for decision on the following questions 
of law, viz. : 

‘‘ Whether the loss of Rs. 9,720 is an admissible deduction, in computing the total income of 
the assessee for 1948-49 assessment year?” i 
K. Srinivasan, for Applicant. 


C. S. Rama Rao Sahib, Special Counsel for the income-tax cases for 
Respondent. . 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, 7.—-This is a reference under section 66 (1) of the Income- 
tax Act. The question referred for our decision is : 

tt Whether the loss of Rs. 9,720 is an admissible deduction in computing the total income of 
the assessee for 1948-49 assessment year.“ 

It is necessary to set out a few facts to understand the question at issue. The 
assessee is a firm carrying on business in the manufacture and sale of handloom 
cloth, and the present assessment proceedings relate to the assessment year 1948-49, 
the account year being first which ended on gist March, 1948. On 14th March, 
1946, the Government of Madras promulgated the Madras Cotton Cloth and Apparel 





* æ Case Referred No. 8 of 1952. > ` 27th April, 1955. 
Q 


i ~ ~ 


Z 


; 
580 ' THE MADRAS LAW ‘JOURNAL, REPORTS. [1955 


Export ‘Control Order, 1946, under rule 8r (2) of the Defence of India Rules. 
Clause (4) of this Order provided : : 

“No person shall, on or after 1gth Feb , 1946, transport or cause to be transported cloth or 
apparel from any place within the limits of the Province of Madras to any place in India outside the 
said limits except under and in accordance with the terms and conditions of a permit issued by the 
Commussioner under this Order.” > 

Rule 7 provided that the holder of the permit issued under the/order above 
mentioned should be bound by the provisions of the order and the conditions specified 
in the permit. Under rule 81 (4) of the Defence of India Rules any person con- 
travening any order made under that rule was liable to imprisonment for a term 
which might extend to three years or with fine or with both and 


‘ “Tf the order so provides any Court trying such contravention may direct that any property 
` rapen of which the Court is satisfied that the order has been contravened shall be forfeited to His 
ajesty. 

Rule 10 of this order made provision for this forfeiture and confiscation in these 
terms : . 

“Any cloth or apparel in respect of which any of the provisions of this order bas been contravened 
-shall be liable to be forfeited to His Majesty and such forfeiture may be adjudged by a Collector on a 
.claim under sub-rule 3 (d) or by a Court under sub-rule (4) of rule 81 of the Defence of India Rules.” 

Eor the year ending 31st March, 1947, the assessee obtained a permit to export 
200 yards of cloth, but without regard to the limit of this permit he sold to a party 
in Amritsar 9762 yards of cloth at a sale price of Rs. 16,807. When the assessee 
attempted to export this quantity in contravention of his permit, this was detected, 
iby the textile authorities and the goods were seized. ‘The assessee was prosecuted 
in the Court of the Chief Presidency Magistrate, Egmore. The Magistrate found 
the partners guilty of the offence with which they were charged and vénvicted 
them. In awarding the sentence the Magistrate took into account that fact that 
:some of the partners of the firm had not taken any prominent part in the commission 
cof the offence and therefore sentenced them to varying amounts of fine. In addition 
he passed an order in regard to the 9762 yards seized by the textile authorities 
in these terms : i : 

“The cloth 9762 yards will be confiscated and placed at the disposal of the Provincial Textile 
‘Commissioner who will dispose of it in the manner he considers most appropriate and after deductin 
ten per cent. of the sale price which will go to the Government the balance of the sale proceeds will 
ibe returned to the accused’s company. 

In pursuance ‘of this order of the Magistrate the Textile Commissioner utilised 
the services of the assessee to dispose of 99 pieces and himself effected a sale of the 
‘balance of 828 pieces. The total of the sums realised by the two sales thus effected 
_ was Rs. 7,962-10-9. The Government deducted therefrom ro per cent. of the sale 

proceeds and costs and expenses of the sale amounting in all to Rs. 875-12-9 and 
paid the assessee the balance of Rs. 7,086-14-0. The assessee who kept his accounts 
on the mercantile basis had calculated the profits of the previous year in which the 
sale to Amritsar merchant.had been effected, by taking credit for a sum of 
Rs. 16,806-12-0 as representing the price of goods sold. In the year of account with 
-which this reference is concerned what the assessee did was this. He credited him- 
-self with the moneys received from the Government and claimed the difference 
between Rs. 16,806-12-0 and what was paid to him namely Rs. 7,086-14-0 as the 
loss incurred by him in the accounting year. 


The Income-tax Officer held that the sales which resulted in the loss claimed 
were not sales in the usual course of business and that, as they were necessitated 
“by reason of the illegal act of the assessee, the loss was inadmissible on the broad 
proposition, that it was the result of the illegal action of the assessee and so it could 
not be allowed. This was confirmed by the Appellate Assistant Commissioner 
on appeal. The Tribunal confirmed this disallowance on further appeal to them, 
-for the reason that the loss, though connected with the trade was not incidental 
to it and that it was inseparable from the penalty which was imposed upon the 
-assessee. They considered that the present case was concluded against the assessee 
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by the decision of this Court in Mask v. Company v. Commissioner of Income-tax, 
Madras1. The question for our consideration is whether this disallowance is correct. 


Learned counsel for the assessee did not contest the correctness of the ruling 
of this Court in Mask’s caset nor the reasoning upon which that decision was rested. 
The deduction, that was claimed in the Mask’s case} and which was disallowed 
by this Court consisted of damages paid by the assessees for breach of contract by 
reason of their selling goods at lower rates than they were bound to sell. The 
damages payable were assessed by the -Gourt at Rs. 5,000 and this 
with costs incurred by the assessees came to Rs. 6,203. In negativing the right of 
the assessees to deduct this under section 10 (2) (xv) of the Act this Court adopted 
the test laid down by Rowlatt, J., in Inland Revenue Commissioners v. Warnes & Co.,* 
that a loss connected with or arising out of a trade should amount to “a loss 
which is contemplable and in the nature of a commercial loss”. In the case 
before Rowlatt, J., the assessees who were oil exporters were sued for a penalty 
under the Customs Consolidation Act, 1876, and that action was compounded. 
on the assessees agreeing to pay a sum of £2000 and costs, and the question 
debated was whether this sum comprising the penalty and costs was a loss con- 
nected with or arising out of a trade or business. The learned Judge negatived 
the assessee’s claim for deduction.> This view of Rowlatt, J., was upheld by the 
Court of Appeal in Inland Revenue Commissioners v. Von Glehn? where also the 
deduction claimed was a penalty imposed upon the assessees for breach of orders 
and of a proclamation issued under statutory provisions. But the question still 
remains whether the entirety of the loss claimed by the assessee in the present 
case could be disallowed on the principle of Mask’s case. The problem that 
arises for our consideration is whether the principle that penalties impoged for 
breaches of the law are not “contemplable” losses and so not deductible could 
be extended to losses representing not the confiscation effected or the penalty or 
fine imposed but arising incidentally by the manner in which the confiscation 
was directed to be enforced. 


The loss of Rs. 9,720 claimed, it would be seen, is computed on the basis of the 
difference between Rs. 16,807 the sale price credited in the account in the previous 
year and Rs. 7,087 the amdunt paid to the assessee bythe Government. Even 
accepting the contention of the assessee, he would not be entitled to claim the entirety 
of this sum since it includes the diminution in value caused by the confiscation 
ordered. The sum representing the value of 1/10 confiscated and the costs incurred 
in effecting the sales came to Rs. 875-12-9 and the assessee would not be entitled 
to claim this as a loss. Learned counsel for the assessee did not dispute this position, 
a he would not in any event be entitled to claim more than Rs. 8,844-0-0 as 
Oss. 


The question is whether this loss of Rs. 8,844, which arose by reason of the 
sale of the 9/1oth of the goods not ordered to be confiscated was a “ contemplable 
loss ” in the course of trade. 


tt is clear that neither the decision in Mask’s case! nor that of Rowlatt, J., and 
of the Court of Appeal which were followed in Mask’s case! touch the point arising 
in relation to the loss on the goods not confiscated, and this was not disputed by 
Mr. Rama Rao Saheb, learned counsel for the Commissioner and the matter has. 
therefore to be determined on principle. ` 


The first point urged by learned counsel for the Commissioner was that this. 

loss resulted from a sale effected in invitum which could not be considered as a 
commercial transaction. In our opinion this is neither correct nor determinative 
of the question. In the first place what was the character in which the sales were 
effected ; was it or was it not on behalf of the assessee? The g/10 of the goods 

~ remained the property of the assessee, for the forfeiture or the confiscation did not 


i: fee} 2 M.L.J. 274. g. (1920) 2 K., B. 553. 
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extend ta them, and we have the further fact that a portion of these sales in respect 
of 99 pieces were effected by the assessee himself. This would point to the other sales 
also being on his account, but we do not propose to rest our decision on this basis. 


Even conceding that the sales were effected by Government in their own 
right in pursuance of the orders of the Magistrate it ‘does not necessarily follow 
that the sales might not result in a commercial loss. The more important aspect 
is to examine whether the money paid over to the assessee by the Government 
was or was not á business receipt or a receipt in the course of business. The assessee 
has so treated it and has computed his loss on that basis. Ifthe argument advanced 
on behalf of the Gommissioner were accepted, this receipt from the Provincial 
> Textile Commissioner ought to be eliminated from the credit side in the assessee’s 
books, and learned counsel for the commissioner frankly stated that this would be the 
Jogical result of the acceptance of his argument. We are, however, of the opinion 
that the receipt in question was a business receipt and was properly entered as such 
- by the assessee. The nature of the receipt is ependent neither on the quantum 
nor on the financial result of the sale. Nor in the circumstances of this case is it 
affected by the fact that the sale effected was controlled by the Provincial Commis- 
sioner. If for instance prices had risen and the sale of g/10 of the goods had 
resulted in a profit, the sale proceeds would have constituted a business receipt.. 
The profit could not have been treated as a windfall, resulting from the order of 
confiscation of 1/10 of the goods. ‘That the assessee sustained a loss would not 
alter the nature of the receipt of the sale proceeds. 


It would follow that there was a trading loss satisfying the tests formulated by 
learned counsel for the Commissioner. To the extent to which the Magistrate 
directed the confiscation to proceed, the loss was not contemplable and so not a 
commercial loss in the course of trade. The order of confiscation might’ have 
taken the form of a return to the assessee of 9/10 of his goods and a confiscation of the 
other 1/10. In such a case there would be no room for controversy that any loss 
incurred by the assessee in the sale of the 9/10 retutned to him would be a trading 
joss. ‘The form of the order of the Magistrate, viz., a confiscation of a portion of the 
sale proceeds cannot make a difference in principle Hom a confiscation of a 1/10 
of the goods in species © 


Mr. Rama Rao Saheb faintly suggested that the loss incurred by the assessee 
in the present case arose incidentally out of the enforcement of the penalty imposed 
by the Magistrate and should therefore be deemed part of the penalty. In other 
‘words, the suggestion was that the Magistrate must be deemed to have inflicted 
a further punishment by his direction as regards the manner in which the confis- 
cation should be enforced in addition to the confiscation ordered. We are unable 
to consider this as any reasonable deduction from or construction of, the order of the 
Magistrate. 


è 

In our opinion the loss sustained by the assessee to the extent of Rs. 8,844-0-0 
is a trading loss which is deductible in computing the income of the assessee for the 
assessment year. The reference is therefore answered in favour of the assessee 
to the extent stated above. The assessee is entitled to his costs. Counsel’s fee 
Rs, 250. 


K.S. ° Reference answered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA AYYAN- 
GAR. 

K. Govindan, Proprietor, Ramson & Co., Madras Z .. Applicagi* 
Ue 
The Commissioner of Income-tax, Madras .. Respondent. 

Income-tax Act (XT of 1922), section 24 (2)-—-Question whether a given business is separats or part of another 
business ts one of fact—Finding of tribunal—Interference. 

The question whether for purposes of section 24 (2) of the Incometax Act a given business is a 
separate business or is a part of the other business which the assessee carried on is essentially one of 
fact. Soundara Pandia Nadar v. Commissioner of Income-tax, Madras, (1950) 1 M.L.J. 779, relied on. 
If the finding of the Tribunal is one supported by evidence the sufficiency of that evidence or other 
evidence contia will not justify a refusal to accept the finding of fact arrived at by Tribunal. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act 1922 (Act, XI of 1922), as amended 
by section g2 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 
R.A. No. 812 of 1949-50 (I.T.A. No. 24 of 1948-49) (Assessment year 1947-48) 
on its file for decision on the following questions of law, viz.: 

“ Whether on the facts and in the circumstances of the case, the inference of the Tribunal 
that the transaction in shares was a separate business is justified in law P?” 

T. V. Viswanatha Ayyar and S. Narayanaswam: for Applicant. 


C. S. Rama Rao Sahib for Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—The question referred to this Court under section 66 (2) of ` 
the Income-tax Act ran: 

“ Whether on the facts and in the circumstances of the case, the inference of the Tribunal that 
the transaction in shares was a separate business is justified in law.” 

The assessee carried on trade as a commission agent at Madras. Aue the 
several trading activities of his, both in the relevant accounting year and the pre- 
ceding years, was the purchase and sale of shares, which the Tribunal rightly charac- 
terised as a speculative business. He was not a share broker. For the accounting 
year preceding the assessment year 1947-1948, his profits from his transactions in 
shares was computed at Rs. 13,272. He had sustained losses in the years preceding 
the relevant accounting year. After adjusting the losses sustained towards the 
profits computed for assessment in the assessment year 1947-1948, there was still 
a balance of Rs. 8,321. The contention of the petitioner was that this sum of 
Rs. 8,321 should be adjusted towards his income from his other trading activities. 
That contention was negatived by the departmental authorities and by the Tribunal. 
The Tribunal held that under the provisions of section 24 (2) of the Income-tax 
Act, the assessee was not entitled to have this sum of Rs. 8,321 adjusted towards 
his other income, because his business in shares was a different business from that 
of the commission agency business which he had carried on. It is the correctness 
of this decision that has been challenged by the assessee before us. 


It has been repeatedly laid down that the question whether for purposes of 
section 24 (2}of the Act a given business is a separate business or is a part of the 
other business which .the assessee carried on is essentially one of fact. (See 
Soundarapandia Nadar v. Commissioner of Income-tax, Madras’.) So, what we have to 
decide is whether the finding of the Tribunal, that the business that the assessee 
carried on in the purchase and sale of shares in the relevant accounting year was 
separate from his commission agency business, was one supported by the evidence 
placed before it. If there was evidence, the sufficiency of that evidence or other 
evidence contra will not justify a refusal to accept the finding of fact arrived at by 
the Tribunal. 





*Case Referred No. 19 of 1952. gist March, 1955. 
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Learned counsel for the assessee urged that the finding of the Tribunal that 
“ there was no nexus, inter-connection, interlacing or inter-dependence ” hetween 
his business as commission agent and his business in the purchase and sale of shares 
was really not supported by the evidence on record. No doubt, the Tribunal 
observed’ that the facts ït accepted were, that the assessee had no separate establish- 
ment, no separate place of business and no separate finance for his trading activities 
in the purchase and sale of shares. The Tribunal also accepted that the finance 
for both these activities of the assessee were derived from the same pool, that there 
was no separate establishment or expenditure, all these being interwoven. That 
does not necessarily make the finding of fact, that there was no inter-dependence, 
one not based upon any evidence or contrary to the evidence which the Tribunal 
accepted. That the source, that is, the financial resources of the assessee, formed 
one common.pool, from whichhe financed both sets of trading activities of his, 
would not necessarily lead to the inference that all through there was an inter- 
dependence or interlacing of the two sets of activities. - 


That the nature of the business which the assessee carried on in the purchase 
and sale of shares, that is, really dealing in futures, was a relevant factor to be taken 
into account in deciding whether it constituted an item of business distinct and 
separate from the comntission agency business which he carried on, cannet be 
disputed. If the Tribunal attached more importance to that relevant factor than 
to the other relevant factors which also it considered, it cannot be said that there 
was no evidence before the Tribunal on which the Tribunal could come to a conclu- 
sion, that the trading activities of the assessee in the purchase and sale of shares 
for himself constituted a business separate from the commission agency business 
‘which he carried on. Learned counsel for the assessee could not deny that the 
nature of the business, in this case, distinct from the commission agency business, 
.was a relevant factor to be taken into account in deciding whether the activities 
in purchase and sale of shares was a business separate from the commission agency 
business, 


The question is answered in the affirmative and against the assessee. The 
assessee will pay the costs of the respondent of this reference. Counsel’s fee Rs. 250. 


K.S. — Reference. answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice Krisunaswami NAYUDU. 

Vallabhan Somayajipad .. Petitioner* 
ve 

Kunhimammad and another 


Respondents. 


Malabar Tenancy Act (XXXIII of 1951), section 54 (2)—Transaction to which Madras Tenants and 
Ryots Protection Act (XXIV of 1949) applies—Suit for redemption and recovery with arrears of michavaram— 
Deposit condttion precedent to grant of Stap..csccecccceneces EAE ee Se Vee R Re ES SSC wT ESS 


A suit for redemption and recovery of arrears of michavaram and for possession of ‘one item of 
roperty for the plaintiff’s own bona fide cultivaton is one to which section 54 (2) of Madras Act 
PKI of 1951) applies. The transaction falls within the scope of Madras Act (XXIV of 1949) 
under which a tenant will not be entitled to stay under section 4 unless he deposits within two months 
into Court tht arrears of rent claimed in the plaint or an amount equivalent to the rent for two 
years. . 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the Court of the District Munsif of Walluvanad, dated 26th June, 1953 


and made in O.S. No. 103 of 1953 stayirig the said suit unter section 55 of Madras 
Act (XX XIII of 1951). d 


N. Sundara Ayyar for Petitioner. 
Respondents not represented. 





*Civil Revision Petition No. 1851 of 1953. 16th December, 1954. 
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The Court delivered the following 


Jupcment.—The order sought to be revised is obviously wrong. The suit is. 
for redemption and recovery with arrears of michavaram and for possession of one 
item of property for the plaintiff’s own bona fide cultivation. , The defendants who 
are in possession of the properties contended that they are entitled to the stay of the 
suit under section 55 of the Malabar Tenancy, Act (Act XX XIII of 1951). The 
learned District Munsif accepted the contention and stayed the suit without liability 
on the part of the defendants to deposit any amount as and towards rent. The view 
taken by the learned District Munsif is that it is a case to which section 55 would 
apply and not sectiop 54 (2). Section 54 (2) of Act XXXIII of 1951 provides + 

“ The Madras Tenants and Ryots Protection Act, 1949, in so far as it applies to tenants in 
the district of Malabar...... shall stand repealed with effect from such date as the State Govern- 
ment-may, by notification in the Fort St. George Gazette, appoint.” 

The question is whether the suit transaction is one which-comes withinthe scope 
of Madras Act XXIV of 1949 (Madras Tenants and Ryots Protection Act). That 
Act was held to apply to the tenants of the Malabar district governed, by the Malabar 
Tenancy Act and as such this is a case where the suit transaction is one to which. 
Act XXIV of 1949 is applicable. Under Act XXIV of 1949 a tenant will not be 
entitled to stay under section 4 unless he deposits within two months into Court 
the arrears of rent claimed in the plaint or an amount equivalent to the rent for 
two years. The deposit is a condition precedent for the grant of stay under Act 
XXIV of 1949. The learned District Munsif therefore erred by granting stay 
without any deposit on the wrong assumption that section 54 (2) inot applicable 
but section 55 of Act XXXIII of 1951 applies. Section 55 of the Act of 1951 
applies only to,all suits, appeals and other proceedings which are not governed! 
by section 54. (3). It has already been seen that ‘section 54 (2) applies by reason 
of, the Madras Tenants and Ryots Protection Act of 1949 to the suit transaction. 
The order of the lower Court is therefore erroneous and is set aside. But the petition 
has really become infructuous by reason of the stay either under Act XXIV of 1949 
or Act XX XIII of 1951 having ceased on the passing of the Amending Act VII of 
1954 to the Malabar Tenancy Act. This civil revision petition is therefore dismissed 
but the petitioner is entitled to his costs from the respondents. . 


K.S. — ., Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 
Lakshmikutty Amma on behalf of her minor children and 


others .. Petttoners* 
a. : ` 
Raghavan Nair ©.. Respondent. 


Criminal Procedure Code (V of 1898), section 488—Minor children being members of a Malabar Tarwad— 
Members executing karar (signed by mother of minors) saying that they had no right to enforce any right against the 
tarwad to get any income-—Effect—Children cannot in the circumstances be said to be able to maintain themselves 
—Right to claim maintenance from father. 


A child which possesses a legally enforceable right to maintenance from its mother’s tarwad 
stands in the position of a child which possesses property in its own right and neither can be regarded 
as “unable to maintain itself” within the meaning of section 488. Chantan v. Mathu, (1915) LL.R. 39 
Mad. 957. But where the members of the tarwad had entered into a karar according to which no 

ember mentioned in the karar has got any manner of right and authority under any circumstances 
ither to claim or to get any income in accordance with the share of properties separately allotted to 
each member under the partition karar or to get any amount towards maintenance, a child cannot 
be said to be able to maintain itself by reason of its being a member of the tarwad. Accordingly 
an order for maintenance can be passed against the father. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court the Sub-Divisional 


*Cr.R.C. No. 67 of 1955. à 29th April, 1955. 
Cr.R.P. No. 65 of 1955. 
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Magistrate of Palghat, dated 6th December, 1954 and made in his Case No. 48 of 
1954- 

V. Balakrishna Eradi for Petitioner. 

T. C. Raghavan for Respondent. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 


The Court made the following 


OrpER.—This is a revision against the order refusing maintenance to the two 
children who are the petitioners herein. On behalf of the children, the mother has 
filed the petition against the husband who is the respondent in this case. ‘This is a 
case arising out of Marumakkathayam Law and under the law the husband is 
entitled to divorce a wife and the wife here has been divorced. But the fact that 
these two children have been born to the respondent is not disputed. 


The next question is whether he is entitled to maintain them under section 488, 
Criminal Procedure Code. It is very vehemently contended by Mr. Raghavan 
for the Respondent that in Chantan v. Mathu+, it has been held that when the child 
was interested in the tarwad properties, it is entitled to be mamtained from the tarwad 
properties and the child cannot be said to be unable to maintain itself. Mr. Eradi 
appearing for the petitioner is relying on a decision of Sadasiva Iyer, J., In re Parathy 
Valappil Moideen*. ‘This has been referred to in the Bench decision cited and has 
been overruled. According to the decision of the Bench, ability contemplated 
by the section applies as much to the case of the child which has got means of its 
own or which is entitled in law to be maintained and is being maintained by some 
other person as to a child who is able to live by his own exertions, Ayling, J., in 
supporting the judgment of.Abdul Rahim, J., states that a child hich possesses a 
legally enforceable right to maintenance from its mother’s tarwad stands in the 
position of a child which possesses property in its own right and that neither can be 
regarded as ‘ unable to maintain itself’ within the meaning of section 488. ‘The 
view of the latter as contained in this Bench decision is binding on me but there 
are certain features in this case which compels me to follow the reasoning and at 
the same time, to award maintenance to the petitioners herein. 


The members of the tarwad entered into a karar which has been filed as Exhi- 
bit P-1. According to the karar, no member mentioned in the karar has got any 
manner of right and authority under any circumstances either to claim or to get 
any income in a€cordance with the share of properties separately allotted to each 
member under this partition karar or to get any amount towards maintenance. 
The mother who is acting as guardian of these petitioners has signed this karar 
voluntarily and it is not suggested that any force was used or that the agreement 
has been entered into with fraudulent intention. But it is clear that but for the 
terms of the karar these children would normally be entitled to be maintained from 
the tarwad and also under the General Marumakkathayam Law under section 35 
of the Marumakkathayam Act. But now by the.terms of this karar no maintenance 
can be claimed. It is therefore, unable to maintain itself unless it is able to go to 
Court and get a declaration that this karar is not binding on the minor children. 
The minor children are therefore literally unable now to maintain themselves. 
In the circumstances of this case despite the fact that they are members of the 
tarwad in which they would be clearly entitled to be maintained, by virtue of the 
karar, their right is not enforceable without a suit to set aside the karar. 


Now the income of the property as spoken to by the respondent is that he gets 
about Rs. 66 inclusive of the allowances and pensions and 200 paras of paddy, 
out of which he gives 100 paras to his father. So what is left is Rs. 66 and 100 paras 
of paddy. The maintenance claimed by the two children per month is Rs. 30. But it 
js represented by Mr. Raghavan appearing for the respondent that the second child 
is no more, that is after the filing of the revision it appears to have died. The other 


` 
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side is not in a position to dispute the correctness of the statement made by Mr. 
Raghavan. However, as there is no evidence before me as to the death of the 
child, I must go only by the record. A sum of Rs. 30 for both the children is not 
unreasonable. I, therefore, order that a sum of Rs. 30 per month be paid to the 
mother towards the maintenance of the two children. But if one of them that is, 
the second child is no more as reported by Mr. Raghavan, then the respondent 
will pay Rs. 15 per month towards the maintenance of the first child. The revision 
is allowed. ‘The maintenance will be paid from April, 1955. 


K.S. —___—__ Revision allowed. 


Pa 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnRr. JUsTICE RAMASWAMI. 
Sri Akshayalingam Temple, Kivalur, by its paid trustee .. Petitioner" 
U. 

A. P. Nagarathnam Iyer .. Respondent. 
Madras Estates Land Act (I of 1908), schedule Part-A—Suit by landlord against ex-ryot for anears of rent 
— Jurisdiction of Civil Court if excluded. i $ 
The definition of the word “ryot’” in section 3 (15) of the Madras Estates Land Act does not 
take in ex-ryots. Where a landholder sues the defendant for arrears of rent after the defendant had 
relinquished possession and given up the currency of one year of lease still remaining unexpired, the 


suit is not one between a Jandholder and ryot so as to make it cognizable by the Revenue Court and 
exclude the jurisdiction of the Civil Court. 


_ If the suit is by a landholder or an ex-landholder against an occupancy ryot for arrears of rent 
it must be filed only in the Revenue Court. If the suit is for arrears of rent t an ex-ryot but for 
reliefs which can be exclusively granted by the Revenue Court it must be filed in the Revenue Court. 
If the suit is for rent against an ex-ryot and for a relief which can be granted by the Civil Court, the 
suit not being exclusively triable by the Revenue Court, it ought to be instituted in the Civil Court. 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the District Court of East Tanjore at Nagapattinam, dated 5th October, 
1951 and made in Civil Miscellaneous Appeal No. 6 of 1951 (Original Suit No. 209 
of 1949 on the file of the District Munsif of Nagapattinam.) ` 

K. S. Naidu for Petitioner. . 

T. S. Kuppuswami Ayyar for Respondent. 

The Court delivered the folowing a a 

Jupemenr.—This is a Civil Revision Petition filed against the order of the 
learned District Judge of Nagapattinam in Civil Miscellenaous Appeal No. 6 of 
1951 confirming the order of the learned District Munsif of Nagapattinam in Original 
Suit No. 209 of 1949. 

The facts are :-—The plaintiff Sri Akshayalingaswami Temple at Kivalur is the 
-owner of the suit lands. ‘These suit lands were leased out in publi¢ auction in 
fasli 1356 for three years. The defendant Nagarathnam Ayyar became the highest 
bidder for161 kalams. The plaintiff thereupon put the defendant in possession 
‘of the suit lands. The defendant cultivated the lands for faslis 1356 and 1357 and 
measured only 92 kalams and failed to measure the balance of 69 kalams in the 
first fasli and did not measure any paddy at all in-fasli:1357. ‘The lease was termi- 
nated. The defendant relinquished possession and gave up the currency of the 
‘ one year of lease remaining still unexpired. A new tenant took the le aah 

-on lease and he is cultivating the lands. It is in these circumstances that the plaintiff 
temple has filed the suit for arrears of rent from the defendant in the District Munsif’s 
Court of Nagapattinam. ` 
” A preliminary objection raised by the defendant was that the Civil Court had 
no jurfsdiction to try the suit because the suit lands have been held in Original 
Suit No. 158 of 1948, District Munsif’s Court, Nagapattinam and Appeal Suit 
No. 92 of 1949, District Court, East Tanjore, to come within the definition of an 
-estate under the Madras Estates Land Act and that this defendant had occupancy 


t C. R. P. No. 1008 of 1952. 5th January, 1954. 
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rights in the same up to March—April 1948,when he is found to have relinquished 
the holding and surrendered possession and the new tenant had been inducted 
therein and has been holding the same ever since. 


Both the Courts held that. this suit is-triable only by a Revenue Court and 
directed the. return of the plaint for presentation to the proper Court. Hence 
this Civil Revision Petition by the Plaintiff Temple. 

The general principle is that Civil Courts have jurisdiction to try all suits of a 
civil nature excepting the suits of which the cognizance is either expressly or im- 
pliedly barred. ‘Their Lordships of the Privy Council have clearly laid down that 
section 9, Civil Procedure Code, lays down the general rule in favour of the juris- 
diction of the Civil Court and the burden of proof is on the party who maintains 
an exception to the general rule : Ramayya v. Lakshminarayana". This High Court 
has held similarly in Jagannathaçharyulu v. Kutumbarayadu?. 


I have just mentioned that the jurisdiction of Civil Courts can be expressly 
barred and the suits and applications which are triable only by the Collector and 
not by the Civil Court are specified in parts A and B of the schedule tothe Madras 
Estates Land Act. So, unless we iad that the jurisdiction is expressly conferred 
on the Revenue Court exclusively, the jurisdiction of the Civil Court cannot be 
_ Said to have been taken away. Except to the extent to which it is expressly or by 
necessary implication taken away, the jurisdiction of the Civil Courts in all other 
matters remains unimpaired : Rajah of Ramnad v. Venkataramter?. 


The burden of proving. that the jurisdiction of the Civil Court is ousted and that 
a particular proceeding is not cognizable by the Civil Court lies on the person who 
urges want of jurisdiction as just now pointed out ‘and therefore in order to invoke’ 
the jurisdiction of the Revenue Court the fact to be proved in each case is that the 
proceeding is of the nature specified in the Schedule to the Act. Put in this form, 
the test seems to be a simple one. But in practice it is sometimes difficult to say 
whether a particular proceeding is or is not of that nature. The general test for | 
' determining the jurisdiction are : (i) the parties between whom the litigation takes 
place and (ii) the matter which is the subject of the litigation. If the relationship 
between the parties is not one of landholder and ryot, any proceeding between them 
cannot be cognizable’ by the Revenue Court. Coming to the second test, viz., the 
matter which is the subject of the litigation, it has to be seen with reference to the 
scope of the suit antl the reliefs x claimed therein whether it is of the nature spécified 
in the Schedule. 


In regard to the first test the difficulty arises-when the parties to the litigation, 
viz., the landholder and the iyot cease to bear that character by the time the suit 
comes to be filed. 


This High Court has had to deal with cases where the landholder ceased to be a 
landholder by the time he files the suit for arrear of rent. It is now settled law of 
this Court that even a lessor wHose lease had expired is a landholder for the purpose 
of recovering arrears of rent due to him. In a case under the Bengal Tenancy Act, 
the Privy Council held that the existence of the relationship of landlord and tenant is 
essential at the time when the remedy provided by the law is sought to be enforced : 
Forbes v. Maharaj Bahadur Strigh*.” ‘This decision however proceeded on the definition 
of “ landlord ’”’ under ‘the Bengal Tenancy Act and the provisions of that Act. In 
Sundaram Ayyar v. Kulathu Ayyar®, Spencer and Seshagiri Ayyar, JJ., were of opinion 
that an ex-lessor cannot bring the holding of a ryot to sale for an arrear due in respect 
of a year which fell within the period of the lease. Justice Spencer, held that an 
ex-lessor is not a landholder under section 3 (5). Justice Seshagiri Ayyar while 
holding that an ex-lessor to whom arrears are due is a landholder held that the law 
does not give him a first charge on the holding and thatshe cannot bring the holding 
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to sale for the arrears due. In Venkatalakshmamma v. Seethayyat, Sadasiva 
Ayyar and Spencer, JJ., held that a proprietor whose right as proprietor 
was sold in court-auction,was not entitled to bring to sale the holding of a ryot for 
arrears due to him and such a remedy can be €nforced only if the relationship 
of landlord and tenant subsisted at the time when the remedy is sought to be 
enforced. In Venkatalakshmamma Garu v. Achi Reddi*, the point arose whether 
a person who was a landholder when the arrear accrued due continued to be a 
landholder even after his interest in the estate was sold. Justice Napier thought 
that the decision in Forbes v. Maharaj Bahadur Singh? applied and that he was not a 
landholder. Justice Krishnan did not agree with him and he opined that there 
was a marked difference between the Bengal Tenancy Act and the Estates Land 
Act and the decision in Forbes v. Maharaj Bahadur Singh? was comprehensive enough 
o include an ex-landholder as a person entitled to collect rents of an 
estate. The matter wad ultimately referred to the Full Bench in Venkatalakshmamma 
v. Achi Reddi? consisting of Wallis C.J., Oldfield and Sadasiva Ayyar, JJ. The Full 
Bench held that an ex-landholder who has arrears to collect is a landholder and that 
the decision in Forbes v. Maharaj Bahadu) Singh® was inapplicable, being a decision 
based on a question of some difficulty depending entirely on the terms of the Bengal 
Tenancy Act. Justice Sadasiva Ayyar stated that his own reliance on that decision 
in Lakshmamma v. Seethayya! was unsound. The Full Bench therefore held that a suit 
for arrears of rent was cognizable only by a revenue Court. In two later decisions 
in Meenakshi Ammal v. Rangaswami Aryar* and Md. Gosukant v. Md. Sekka Maracayar® 
it was held also that a landholder who had transferred his interest as a landholder 
could bring the holding to sale under Chapter VI of the Act. These decisions, it 
will be noticed, have all proceeded on the footing of the definition, of “‘ landholder ” 
in the Madras Estates Land Act. The term “ landholder ” includes every person 
entitled to collect the rent of the whole or any portion of the estate by virtue of any 
transfer from the owner or his predecessor-in-title or of any order of a competent 
Court or a provision of law. 


. But the! definition of ‘ ryot® precludes us from extending that term to take in 
“an ex-ryot. According to the definition in section 3 (15) a ryot means, 

ùa person who holds for the purpose of agriculture ryoti land in an estate on condition of pay- 

ing to the landholder the rent which 1s legally due upon it. ” 
The definition as originally framed contained the word “ occupies.” The Select 
Committee substituted the word “holds®’ for “ occupies”. The object of the 
change was this. The Select Committee wanted to use a word which applies to 
cases of actual possession as well as possession through another. The word “ occu- 
pies ” indicates actual possession as will be seen from a reading of'sections 45 and 
163 but it seems to include also cases of possession through another as will be seen 
from the use of the word in section 4. Therefore, the Select Committée wanted 
to avoid the use of a word of doubtful signification and substituted the word ‘* holds ” 
which indicates both kinds of possession. In other words, the word “‘ holds” 
precludes this term taking in ex-ryets. ‘Therefore, it stands to common sense that 
on the date of the filing of this suit there was no relationship of landholder and ryot 
between the plaintiff-temple and the defendant Nagarathnam Ayyar. In other 
words, the first requisite for excluding the jurisdiction of the Civil Court is not present, 
Point 2.—Coming to the second test the scope of the suit, and the reliefs that 
could be asked for are different in a suit under section 77 of the Act and one filed 
for a money decree for arrears of rent in a Civil Court. The relief that can be granted 
by the Civil Court, viz., money decree can be granted by the revenue Court but 
remedies that can be granted by the Reyenue Court and those than can be obtain- 
ed under the Estates Land: Act as against a ryot cannot be granted by the Civil 
Court. Therefore, the landholder in the case of an ex-ryot, has got to choose his: ` 
forum with regard to the scope of the suit and the reliefs that can be asked for by 
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him and when those reliefs are such as can be obtained in a Civil Court and 
are not such as can be granted only by the Revenue Court and which would make 
the suit exclusively triable by the Revenue Court, there ig no bar to the trial of the 
suit by the Civil Court and condition (ii) would not have been complied with. 
In other words, if the suit is by a landholder or an ex-landholder against an occu- 
pancy ryot for arrears of rent it must be filed only in the Revenue Court. If the 
suit is for arrears of rent against an ex-ryot but for reliefs which can be exclusively 
granted only by the Revenue Court it must be filed in the Revenue Court. If the 
suit is for rent against an ex-ryot and for a relief which can be granted by the Civil 
Court, the suit not being exclusively triable by the Revenue Court, it may be 
instituted in the Civil Court. 


In The Official Receiver, West Tanjore v. Sakkuwar Bai Ammal!, Panchapakesa 
Ayyar, J., held as follows :— r 


“A landholder who had obtained a decree against a tenant, under the Madras Estates Land 
Act, but has afterwards ceased to be his landholder, and the relationship between the landholder and 
tenant has ceased to exist, cannot execute the decree in a Revenue Court and realise his arrears in a 
revenue sale (which will be free of all encumbrances) and should execute it in a Civil Court.... 


. the policy of the Madras Estates Land Act is to give the landholder who is the present.Jand~ 
holder in respect of his holding and ryot preference regarding the recovery of his rent free from all en~ 
cumbrances and charges for arrears.” 

The amendments of sections 125 and,127 of the Madras Estates Land Act 
have not affected the position. Sundaram Atyar v. Kulathu Aiyar?, Venkatalakshmamma 
v. Seethayya®, Vyraperumal v. Alagappa*, and Suryanarayana v. Ramachandrudu® were 
relied on. The observations of Sadasiva Aiyar J., in Venkatalakshmamma v. Acht 
Reddi! were treated as obiter and were not followed. 

Therefore, in these circumstances, as there is neither the relationship of land- 
holder and ryot, and the scope of the suit and the reliefs asked for are not such as to 
make the suit fall exclusively under Part A of the Schedule to the Act, the jurisdic- 
tion of the Civil Court cannot be deemed to have been ousted. 


The order of the lower Court is set aside ang the learned District Munsif is 


directed to restore the suit to his file and dispose of it according to law on the merits. z} 


This Civil Revision Petition is allowed with costs throughout. 
K.S. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE.AT MADRAS. 


` Present :-—Mnr. P. V. RAJAMANNAR? Chief Justice AND Mr. JUSTICE UMAMAHEs- 
WARAM. 


Varadarajulu Naidu and others “  .. Appellants* 
o. 
"Masaya Boyan .. Respondent. 


Workmen’s Compensation Act (VII of 1923)—Workmen injwed while travelling to workspot in a lorry provid- 
ed by employer which was the only conveyance available—Injury if one arising in the course of employment. 

For the purposes of workmen’s compensation, a man’s employment does not in general begin 
until he has reached the place where he is to work and does not continue after he has leftit. Travelling 
to and from work is prima facie not within the course of the employment. But where an employer 
provided a lorry which was used by the workmen as the only conveyance to the workspot and a work- 
man was injured while so travelling to the workspot the injury is one arising in the course of employ- 
ment and the workman is entitled to compensation. 

Case-law as to test of liability of employer in such a case considered. 

Appeal under clause 15 of the. Letters Patent against the order of Basheer 
Ahmed Sayeed, J., dated 2nd February, 1951, and made in Appeal Against Order 
No. 656 of 1948, preferred against the order of the Additional Commissioner for 
Workmen’s Compensation, Madras, dated gth November, 1948, and made in 
Workmen’s Compensation Case No. 175 of 1947. 


a 1949 2 MLJ. 425. 4. (1931) 62 M.LJ. 31: LLR. 55 Mad. 
2. fee 29 MET 505: LL.R. 39 Mad. 468. 
5. (1932) 37 L.W. 655. , 
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C. R. Rajagopalachart and B. T. Sampath for the Appellants. 


V. V. B. Sankara Rao for the Respondent. 
The Judgment of the Court was delivered by 


Rajamannar, C.J.—This appeal against the judgment of Basheer Ahmed Sayeed, 
J., arises under the Workmen’s Comptnsation Act. The respondent filed an applica- 
tion before the Commissioner for workmen’s compensation claiming a compensa- 
tion of Rs. 2,106 on the following allegation, namely, that he was a workman employ- 
ed by,one V. Ramaswami Naidu, a contractor, in the month of November, 1946, 
and that he received a personal injury by accident, arising out of and in the course 
of his employment. The cause of the injury was the capsizing of the lorry belong- 
ing to the contractor and driven by his driver, when the said lorry was conveying 
the respondent and his fellow workmen to the workspot. The injury sustained by 
the respondent was the breaking of his left arm, which resulted eventually in the 
loss of his left arm. The said Ramaswami Naidu, the employer, died soon after 
the filing of the application and the reply statement was filed by his three sons as 
his legal representatives. ‚They denied that the respondent was a workman within 
the meaning of that term as defined in the Act, and further denied that the injury 
was sustained in the course of his employment under their father. The Additional 
Commissioner for workmen’s compensation made an enquiry and passed an-order 
directing the legal representatives of the employer to pay the respondent compensa- 
tion in a sum of Rs. 2,016. Against this order they filed an appeal to this Court 
under section 30 of the Act. That appeal was dismissed by Basheer Ahmed Sayeed, 
J. and this appeal under the Lefters Patent is against his judgment. 


Learned Counsel for the appellants, the legal representatives of the employer, 
pressed before us the two main pleas mentioned above. His first contention was 
that the respondent was not a workman. In so far as it is material for this appeal, 
the definition of ‘workman’ in section 2 (1) (n) of the Act is as follows :— 

“ Workman means any person (other than a person whose employment is of a casual nature- 
and who is employed otherwise than for the purposes of the employer’s trade or business) who is.... 
employed....on monthly wages not exceeding rupees four hundred, in any, such capacity as is 
specified in Schedule II.” i ü 
Schedule II contains a list of persons, who are included in the definition of workmen. 
Among them are persons, who are “employed in the construction, repair, or demoli~ 
tion of any road, bydge or tunnel’. Clause (viii) (c). : 


The following facts appear to be beyond dispute. The appellants father 
was a contractor for the formation of a road. The respondent was employed as a 
coolie ‘maistri under him on Rs. 2-8-0 per day. The respondent brought four 
coolies with him, and along with them he was engaged in breaking stones. The 
respondent was being paid a lump sum of money every fortnight. He was a regular 
and continuous worker and not a causal labourer. On these facts, the Commissioner 
was right in holding that the respondent was a workmen within the meaning of the 
Act. Basheer Ahmed Sayeed, J., was also of the same view. 


The next contention certainly requires greater consideration. The facts rele- 
vant for this are those set out by Basheer Ahmed Sayeed, J. : ; 


“ The appellants have been contractors for the formation of roads under the Government in the 
district of Coimbatore. The workspot {s somewhere near the village called Siruvani but the workmen 
were being transported from another village which was nearly seven miles away from the workspot. 
Every day a lorry of the appellants used to go to the village, where the workmen were coming from, 
take them in the lorry and drop them at the workspot and in the evening after the work was over, 
the lorry would carry the workmen back to the village.” si 


It was on one such trip from the village to the workspot that the lorry capsized 
and the respondent suffered the injury. (The following statements of the respon- 
dent in his deposition may be taken as beyond dispute :— 

“The workspot was 7 miles from Semmattu. We used to go by the contractor’s lorry from my 
residence. It used to come at 7 or 8 a.m. to Eruttupallam, a spot near my village, and from there the 


lorry will take us to the workspot. This was done every DAR . Every evening, the lorry used to 
take us back to our houses at Eruttupallam. The driver was paid by the contractor. About 60 or 70 
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z workmen of the contractor used to get in the lorry and go to the workspot. If the lorry does not come 

-on any day, we cannot go to the workspot. We also paid for petrol charges, anna one per head. 
“There was no other transport available then. To foot the distance will cause undue delay.” 
On these facts the Commissioner held that the accident did arise out of and in the 
course of his employment. „He reached this conclusion on the following reasoning :- 
It was clear from the evidence that there was no other conveyance by which all the 
workers could reach their workspot except by lorry. The lorry was provided and 
used as the only conveyance to the workspot for all the workers working. under the 
-contractor. The lorry belonged to the contractor. The legal principle which was 
applied was that, when a workmen was using the means of transport in the discharge 
-of his contractual duty owed to his employer either by reason of express or implied 
directions given by the employer or by reason of proved necessity to use the provided 
means of transport as being the only means for passing to and from his place of 
‘work, he will have to be treated as on duty. As,:in this case, the evidence was 
‘clear that there was no means of conveyance to and from the workspot other than 
the lorry provided by the employer, the commissioner held that the accident must 
be deemed to have occurred out of and in the course of the employment. 


Before the learned Judge, Basheer Ahmed Sayeed,‘J., the legal principle was 
more fully discussed with reference to authorities, but he also came to the same 
-conclusion as that arrived at by the Commissioner. The contention on behalf of 
the appellants is that the learned Judge had not properly applied the.correct test as 
Jaid down by leading decisions of the House of Lords in. England. 


It may be taken as well established that for the purposes of workmen’s compensa- 
tion, a man’s employment does not in general begin until he has reached the place 
where he is to work and does not continue after he has leftit. As Finlay, L.J., said 
an Netherton v. Coles}. 

“ Travelling to and from work is prima facie not within the course of the employment ”’. 
Willis states the rule thus in his Workmen’s Compensation, thirty-sixth edition, at 
page 24 
** As a general rule a man’s employment does not begin unt! he has reached the place where he 
thas to work or the ambit, scope, or scene of his duty, and it does not continue after he has left it, and 
the periods of going and returning are generally excluded.” 
The question how far this rule does not apply when a workman uses means of trans- 
port belonging to or provided by the employer to and from the work has been the 
subject of controversy, on which there was a difference of judicial opinion in Eng- 
Jand. But it has been generally assumed that the decision of“the House of Lords 
an St. Helens Colltery Co. v. Hewttson®, has finally decided the test to be applied in 
cases where the workman sustains an accident in coming to or leaving the place 
ofhisemployment. In that case, a Workman employed at a colliery was injured ina 
railway accident while travelling in a special colliers’ train from his work to his 
home. By an agreement between the colliery company and the railway company, 
the latter agreed to provide special trains for the conveyance of the colliery workmen 
to and from the colliery and the place of the residence of the workmen. ‘The colliery 
company Ae each workman with a pass and charging him with a sum represen- , 
_ ting less than the full amount of the agreed fare, and this sum was deducted from 
the weekly wages. It was held by the House of Lords that the injury did not arise 
in the course of employment within the meaning of the Workmen’s Compensation 
Act, 1906.” The County Court Judge found as a fact that it was an implied term 
-of the contract of service that the trains should be provided by the employers and 
that the miners should have the right, if not the obligation, to travel to and fro. 
He also thought that it was obligatory on a workman who lived six-miles away and 
who had to be at his work at 5-45 A.M. to use the train if he wished to continue 
in the employer’s service. He, therefore, thought that in law the employment 
began when the man entered the train dnd ceased when he left it. The House of 
Lords by a majority decided that there being no obligation on the workman to use 
the train, the injury did not arise in the course of employment. Lord Buckmaster 
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understood the finding of the County Court Judge to imply that while the workman 
had undoubtedly the right to travel by the train he was not directed to travel by 
such a train and had he found it convenient or desirable he could have travelled 
by other means. The noble Lord found himself unable to construe the words 
“in the course of the employment” as to include in their operation the right of tra- 
velling by train which the workman was under no obligation and no proved 
necessity to use. Lord Atkinson observed thus,: 

“ If each collier was bound by his contract to travel to his employer’s colliery by this provided 
train, then cadit quaestio. The collier would be in the course of his employment when he was doing 
a thing he was bound by his contract of service todo. But the conferring upon a collier of a privilege 
‘which he is free to avail himself of or not, would, prima facie, impose no duty whatever upon him to 
use it.” j 
In special circumstances, however, such an obligation might be implied : 

‘Tt must, however, be borne in mind that if the physical features of the locality be such that the 
means of transit offered by the employer are the only means of transit available to transport the work- 
man to his work, there may, in the workman’s contract of service, be implied a term that there was an 
obligation on the employer to provide such means and a reciprocal obligation on the workman to 
avail himself of them ”’. 

The case of Richards v. Morris, was an illustration of this principle. In that case, 
a workman was employed on an island at yearly wages and board and loging, and 
it was part of his contract of service that he should be allowed at reasonable time 
to cross to the main land to visit his wife and be taken across in his employer’s boat 
for that purpose. He met with an accident whilst in the boat on his way home 
from the effect of which he died. It was held by the Court of Appeal that the acci- 
dent arose out of as well as in the course of his employment. It appeared from the 
evidence that the employer’s boat was the only one on the island and the boat 
was taken out simply for the purpose of taking him across. It was in these circum- 
stances that it was so held. 

Lord Atkinson formulated the test thus in the Hewittson’s case?: 

“ A workman is acting in the course of his employment when he is doing something in discharge 
of a duty to his employer, directly or indirectly, imposed upon him by his contract of service.” 
The noble Lord reviewed the evidence in the case and summed up the result of the 
evidence thus : : 

“ In my view the evidence in this case does not establish that the colliery company was bound to 
provide these trains for their workmen to them to their work in the colliery. or that the work- 
men were on their side bound to travel to their work by those trains ; nor yet that there were no other 
means reasonably available by which they could travel to their work.” 

The conclusion drawn by him from the evidence was that the workmen in travelling 
to or from the colliery in the trains were not discharging any duty to their employers 
which their contracts of service bound them to discharge. 


The decision of the House of Lords has been taken to have laid down the law 
on the point. The Taylor v. Sir R. McAlpne ' Sons, & Southern Railway Co.,3 
(third parties) Sir Ernest Pollock, M. R., says, referring to the case, 

“ In that case it has been clearly explained and laid down that where it is no part of the duty of 
the workman as a part of his contract with the employer to use the facilities provided for his transport, 
where there is no obligation or no duty on the part of the workman, it cannot be charged as inst 
the employer that what happened at the time when the workman was making use of facilities afforded 
to him that the employer is responsible for an injury incurred by the workman during the use of those 
facilities but before the actual employment began.” 

Warrington, L.J., developed the test of obligation on the part of the workman to 
use the facility afforded by the employer in the following telling manner :— 

“ More than that, supposing the workman had not made use of the train but gone to work in 
some other way the employer could not even have recovered nominal damages as for breach of con- 
var To P ocak: Supposing he picked up a motor-ear, the chauffeur of which was a friend of his and he 
said, “Let me run you down there”, would he have broken an obligation with the employers ? Clearly 
mot.” 

In Newton v. Guest, Keen, & Nettlefolds, Limited*, the question was again discussed 
by the House of Lords. ‘The appellant there was employed by the respondents as a 
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colliery labourer. The colliery was 3 miles from his home on a mountain 1,240 
feet high and the road to it was an exposed mountain road. The first shift at the 
colliery was at 7 A.M., and the respondents, to enable them to form so early a shift, 
provided trains by which the miners could travel to the colliery. The appellant 
"joined the train about 5-30 A.M., at the platform, and to do so had to cross the line, ` 
and whilst doing so, was knocked down by a light engine and received injuries result- 
ing in the amputation of his left deg. The County Court Judge found that the 
only practicable and reasonable means for the miners to get to and from their work 
was by the trains so provided, and therefore the accident arose out of and in the 
course of the employment. But the House of Lords, affirming the Court of Appeal, 
held that there was no evidence upon which it could be found that it was part of the 
workman’s contract that he should use the train whenever he went to or from the 
mine or that it was his duty to use the means of access so provided for him. Lord 
Cave, L.C., remarked that if on any occasion the workman had declined to travel 
by the train, it was impossible to say that he would have been committing a breach 
of his contract. Lord Sumner pointed out that if, on a brilliant moonlight morning 
in winter, some young fellows chose to walk or bicycle to their work, they would 
not have been held to be guilty of breach of contract. Lord Phillimore put it thus : 


“It may be that the colliery owners are bound by the terms of that agreement to provide this 

train, that they have contracted to provide this train ; but it does not follow that, if they have, the 
miners have contracted to avail themselves of it, and I do not think they ever did. I do not think 
it was the duty of any single miner to use this train unless it suited his purpose.” 
In Weaver v. Tredegar Iron and Coal Co.1, a full discussion is found of all the authori- 
ties on the point. In that case, a collier was injured when trying to board a train. 
The train was owned by a railway company, but the platform was situated by the 
side of a railway line which ran through the colliery premises and was accessible 
from the colliery premises only. The employees of the colliery used it under an 
arrangement between their ernployers and the company whereby specified trains 
were'stopped at the platform to take the men to and from their homes at a reduced 
fare, which was deducted by the employers from the men’s wages. The men were 
free to go home by means of the main road which ran past the colliery, but in practice 
nearly every employee used the railway. It was held by the House of Lords that, 
as the workman was making use of facilities provided by his employers for leaving 
the place of employment, which he had notleft at the time of the accident, and as 
the duty to leave the employment in a permitted manner had not been completed, 
the accident arose in the course of and out of the employment, and he was entitled 
to compensation. ‘The test as laid down in Hewitson’ s case*, was again reiterated, 
and on the facts of the case it was held that the workman had not actually left the 
employment when the accident occurred. It is sufficient for the purpose of this 
case to refer to the following commentary of Lord Wright on Hewittson’s case?. Refer- 
ring to the argument in that case, the noble Lord Wright said : 

“He was on his way home on a public conveyance. He had no greater right to claim that his 

employment was continuing than if he had been bicycling home on the public street when the acci- 
dent happened. The fact that the colliery had arranged with the railway company to provide a 
special train for the men did not extend the course of the employment, as it would have done if the 
men were bound by their contract of employment to use the train, or, it may be, if there was no other 
possible way for the men to get to and from their home, or from or to the colliery as was the case in 
Ruhards v. Morris.*” 
Though Viscount Maugham dissented from the majority in the application of the 
rule in Hewzitson’s case? to the facts before them, he was in general agreement with 
the principle laid down therein. Referring to the later case in Newton v. Guest, 
Keen, & Netilefolds, Limited*, he summed up the position therein in the following 
words :— 


ON ED atana the Court of Appeal and this House decided on the authority of Hewitson’s case? that 
there was no duty or proved necessity for the applicant to travel to his work by the train provided, 
and that the accident, therefore did not arise out of and in the course of his employment.” 
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Learned counsel for the appellants referred us to the decision of the Patna 
High Court in Becharam Mallik v. The Khas Foyrampur Colliery. In that case, a 
workman employed at a colliery was injured in an accident while travelling in a 
motor omnibus provided by his employers. It was found that though there was 
an implied agreement that the colliery should provide omnibuses for the miners to 
take them to and from their homes, there was no obligation on the part of the miners 
to travel by the omnibus provided and they were free to go to the colliery to work 
by whatever means they chose. It appeared, however, that the motor omnibus 
provided by the colliery was the only reasonable and feasible means of transport 
available to the worker. It was held that the workman was not injured as a result 
of an accident arising in the course of his employment and was therefore not entitled 
to compensation. The learned Judges followed the rule laid down in eee 
case*, and Newton’s case.® 

“ If the workman was under no obligation to use the lorry but could use it or not as he felt 
inclined, then he was under no obligation to his employer to use the conveyance and, therefore, he 
could not be said to be acting in the course of his employment when he was injured. ” 

There can be no doubt that the correct rule is that laid down by the House of Lords 
in Hewttson’s case?, a rule which has been affirmed in subsequent decisions of the 


ear of Lords. ‘ 
get uestion still remains whether and as to what extent the rule applies to 
the ae of the present case. On this point, we cannot lightly set aside the findings 


of the Commissioner and the learned Judge of this Court who heard the appeal, 
based as they are on the evidence on record. The Commissioner found that not 
only was the lerry provided by the employer the most reasonable and feasible 
means of transport, but also that there was no other means of conveyance to and 
from the workspot being a hilly tract. P.W. 1 stated: 

“ If the lorry does not come cn any day, we cannot go to the workspot.” 

. Basheer Ahmed Sayeed, J., was of the same view. On this concurrent finding, 
we are of opinion that the present case falls within the scope of thé exception to the 
general rule laid down in Hewzttson’s case*, namely, that in the circumstances it may 
be implied that there was an obligation on the part of the employer to provide the 
transport, and there was equally an obligation on the part of the workman to make 
use of the transport which was not merely the only reasonable means but also the 
only means of going to the workspot. The case will be more or less analogous to the 
case of Richards v. Morris‘. 


In this view, we agree with the learned Judge and the Commisioner for work- 
men’s compensation and dismiss the appeal with costs. 


K.S. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA 
AYYANGAR. 
A. K. Munuswamy Mudaliar & Company, Tannery, Ranipet .. Petitioner* 
V. 
The State of Madras represented by the Commercial Tax Officer, ~ 
North Arcot at Vellore .. Respondent. 


Madras Gensral Sales Tax Act (LX of 1939) and Turnover and Assessment Rules, Rule 16 (3)—Cons 
truction of—Single point taxation of hides and skins—Tax liabiiltp—When arises— Tax lsviable under the Act? : 
a cig of. 

° Under the Madras General Sales Tax Act, the general scheme of taxation“is a multi-point one 
and all commodities, except those mentioned in clauses (ii), (iv) and (oi) of section 5, are liable to 
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multi-point taxation and the tax liability is imposed automatically under section 3 (1) and section 
3 (5) subject to any exceptions that might have been provided by the Act or the Rules. But in the 
case of commodities like hides and skins in respect of which a tax can be levied only at a single 
point to be fixed by the rules under section 5 (vt), there can be no tax liability accruing until and 
unless the rules prescribe the single point for taxation. Rule 4 (1) does not by itself impose any tax 
liability in the case of commodities which are liable to tax diy at a single point. That rule only 
rovides that as and when the single point is fixed in respect of certain commodities or transactions 
falling within the Act, the seller will be liable on the turnover and not the buyer. The theory that 
under the Madras General Sales Tax Act the transactions of sale in hides and skins are intended to 
bear the tax at some one stage and that for that reason if the goods have not borne tax at an earlier 
stage and are not likely to bear the tax at subsequent stages, a tax liability accrues on any parti 
sale is fallacious. The essence of a single point taxation consists in the fixation of a single point either 
by the Act itself or under the rule-making power if the Act so prescribes. Such single point taxa- 
tion in respect of hides and skins is to be gathered only from rule 16 of the Turnover and Assessment 
‘Rules. 


The term ‘tannery’ in sub-rule (9) of Rule 16 of the Turnover and Assessment Rules means a 
tanner as under the Act there is no tax payable by a tannery as such. The normal and grammatical 
meaning of the expression ‘paid the tax leviable under the Act’ in sub-rule (3) of rule 16 of the Turn- 
over ant Assessment Rules would be ‘paid such tax if any as has been levied under the Act? Where 
no tax is payable under the Act on the purchase made by a tanner either because the sale or 
transaction takes place outside the State and so a tax on it is not within the legislative competence 
because the Sale Tax Act exempts such transactions of sale or purchase from tax, the tanner cannot 
be said to have not paid ‘the tax leviable under the Act.’ 


Being a taxing enactment it must be construed strictly and no tax liability can be imposed. if 
there are no express words to that effect. Ifa licensed tanner has paid such tax as was payable by 
him on his purchase turnover the words of sub-rule (3) of rule 16 would confer upon him exemption 
from payment of tax on his sale turnover. Any other interpretation of the sub-rule will render the 
rule invalid as being in contravention of the specific statutory provision in section 5 (vt) of the Act. 


Petition under section 12-B (1) of the Madras General Sales Tax Act praying 
the High Court to revise the order of the Sales-Tax Appellate Tribunal, Madras, 
dated 29th December, 1953, made in T.A. No. 945 of 1953 preferred against the 
order of the Commercial Tax Officer, North Arcot, dated 29th May, 1953 and 
madein Appeal No. 206 of 1953-54 (L. 29/51-52, dated 29th March, 1953 of 
D.C.T.O., Arcot). 


K. V. Venkatasubramania Atyar and T. T. Srinivasan for Petitioner. 


The Advocate-General (V. K. Yiruvenkatachari) instructed by the Assistant 
‘Government-Pleader (K. Veeraswamt) for Respondent. , 


The Judgment of the Court was delivered by 


Rajagopala Ayyangar, 7.—This is a revision by the assessees against an order of 
the Sales Tax Appellate Tribunal and it relates to the assessment year 1951-52. 
‘This petition raises for consideration the proper construction of rule 16 (3) of the 
Turnover and Assessment Rules under the Madras General Sales Tax Act. 


The ‘assessees were licensed tanners and dealers in hides and skins. For the 
assessment year the assessees returned a gross turnover of Rs. 2,55,181-14-6 but 
claimed that no part of this turnover was liable to be taxed. The Deputy Commercial 
Tax Officer examined and scrutinised the accounts of the assessees and found that 
during this year they bad purchased 17,097 raw hides and had sold out of their 
tannery 26,8823 tanned hides for Rs. 4,32,278-10-5. The assessing authority 
found that the assessees had effected the purchase of these raw hides outside the 
State with the result that no tax was payable on the purchase price of this quantity 
of untanned hides and skins under rule 16(2). He however held that when 
these goods were tanned in the assessee’s tannery and were sold by them as tanned 
hides and skins, the assessees were bound to pay sales tax on their sale turnover on 
‘ground that they had not paid sales tax at the stage of their purchase. On the 
‘basis of the figures furnished and the price realised at the sales, the Officer worked 
out the sale value of the hides tanned out of the 17,097 raw hides which had been 
purchased by the assessees, at Rs. 2,77,006-1-o and levied assessment accordingly. 
In doing so he overruled the objection raised by the assessees that on the language 
of rule 16 (3) of the Turnover and Assessment Rules they were exempt from pay- 
ment of any tax on their sale turnover. There was an appeal against this order of 


IT] MUNUSWAMY MUDALIAR & co. v. STATE oF MADRAS (Rajagopala Ayyangar, J). 597 


assessment to the Commercial Tax Officer but this was dismissed. A further appeal 
to the Sales Tax Appellate Tribunal was also dismissed. Hence this revision. 


To start with, it might be mentioned that under section 5 (vi) of the Act, hides 
and skins—whether tanned or untanned—are laible to taxation only ‘‘at such single 
point in the series of sales by successive dealers as may be prescribed.” Further 
under the terms of section 3 (5) of the Act, rules have to prescribe whether in res- 
pect of sales with reference to any particular commodity it is the seller or the buyer 
that is liable to pay the tax. The prescription by rule under the above provisions 
in rogard to dealings in hides and skins is to be found in rules 4, 15 and 16 which 
run thus : 


“4 (1): Save as provided in sub-rule (2) the gross turnover of a dealer for the purposes of 
these rules shall be the amount for which goods are sold by the dealer. 


(2) In the case of the undermentioned goods the gross turnover of a dealer for the purposes of 
these rules shall be the amount for which the goods are bought by the dealer. 


(a) groundnut. 
con (b) cashew, cotton including kapas bought by spinning mill or by dealer who exports outside 
e€ state. 
(c) untanned hides and skins bought by a licensed tanner in the State, and 
(d) untanned hides and skins exported outside the State by a licensed dealer in hides or skins 


(2) Senet eet oeig os 
Rule 15 (1) : Rules 6 to 19 shall not apply to licensed tanners and other licensed dealers in hides 
or skins in respect of their d in hides or skins ; but the provisions of this and the following rules 
shall apply to them in respect of such dealings. 

(2) Every tanne: or other dealer in hides or skins whose net turnover for a year has been or 
is expected to be not less than Rs. 10,000 shall submit to the assessing authority, on or before the last 
day of November, 1939, (or the 25th day of the month following that in which he commences business) 
and thereafter on or before the 25th day of every month, a return in Form A-4 or, as the case may be 
in Form A-5 showing his transactions for the preceding month. Along with the return, he shall also 
submit a receipt from a Government treasury or a crossed cheque in favour of the assessing authonty 
for the full amount of the tax payable for the month to which the return relates. 

(3) On receipt of the return and of the receipt or crossed cheque referred to in sub-rule (2) 
the assessing authority shall, after such scrutiny of the accounts and after making such enquiry as 
he considers necessary, satisfy himself that the return is correct and complete and that the correct 
amount of tax has been paid. 

(4) If no return is submitted in respect of any month before the last day of the succeeding 
month or if the return is submitted without a receipt or crossed cheque for the full amount of the 
tax or if the return submitted appears to be incorrect or incomplete, the assessing authority shall, 
after making such inquiry as he considers necessary, and after giving the tanner or other dealer an 
opportunity as prescri in rule 9 of proving the correctness and completeness of his return where 
one has been submitted, determine the turnover, to the best of his judgment and assess the tax paya- 
bie for the montH and shall serve upon the tanner or other dealer a notice in Form B-1 and the tanner 
or other dealer shall pay the sum demanded at the time and in the manner specified in the notice. 

(5) Ifat the time of the receipt of the return referred to in sub-rule (3) or of the issue of the 
notice in Form B-1 referred to in sub-rule (q) or subsequently, ıt is found that the amount paid by 
the tanner or other dealer 1s in excess of the correct tax payable, such excess shall, at the option of 
the tanner or other dealer, be credited towards the tax, if any, payable by him for succeeding 
months or be refunded to him. i 

16 (1): In the case of hides and skins the tax payable under section 3 (1) shall be levied in 
accordance with the provisions of this rule. 

(2) No tax shall be levied on the sale of untanned hides or skins by a licensed dealer in hides or 
skins except at the stage at which such hides or skins are sold to a tanner in the State or are sold for 
export outside the State. 

(iy In the case of all untanned hides or skins sold to a tanner in the State, the tax shall be levied 
from ths tanner on the amount for which the hides or skins are bought by him. 

(ii) In the case of all untanned hides or skins which are not sold to a tanner in the State but 
are exported outside the State, the tax shall be levied from the dealer who was the last dealer not 
exempt from the taxation under section 3 (3) who buys them in the State on the amount for which 
they were bought by him. 

(3) Sales by licensed dealers of hides or skins which have been tanned within the State shall 
be exempt from taxation provided that the hides or skins have been tanned in a tannery which has 
paid the tax leviable under the Act. If such hides or skins have been tanned in a tannery which is 
exempt from taxation under section 3 (3), the sale of such hides-or skins shall be liable to taxation 
as under the next sub-rule below dealing with hides or skins tanned outside the State. ` 

(4) Sales by licensed dealers in hides or skins which have been tanned outside the State shall 
be exempt from taxation except at the stage of sale by the dealer who is the first dealer not exempt 
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from taxation under section 3 (3) who sells them within the State. The tax shall be levied from 
such dealer on the amount for which he sells such hides or skins. 


(5) Sale of hides or skins by dealers other than licensed dealers in hides or skins shall, subject 
to the provisions of section 3, be liable to taxation on each occasion of sale.” 
In the light of these relevant provisions we might set out the respective contentions 
raised on behalf of the assessees and on behalf of the State as regards the tax liability 
on the assessees’ sale turnover of tanned hides. 


The argument urged on behalf of the assessees is this : Under section 5 (vi) of 
the Act, hides and skins tanned or untanned are subject to tax only at such single 
point as may be prescribed. The assessees are licensed tanners and in their case 
tax may be levied upon them as a buyer only in respect of untanned hides purchased 
by them within the State under rule 4 (2) (c) of the Turnover and Assessment Rules. 
In the case of licensed tanners brought within rule 4 (2) they could not also be brought 
within rule 4 (1) in respect of any of their transactions. ‘The only provision in the 
Act for the fixation of a single point in dealings in tanned hides and skins by licensed , 
tanners is to be found in rule 16 (3) under which all sales of tanned hides and skins 
are exempted from tax provided the tax payable by the tanners is paid and the 
tanner is not exempted under section 3 (3) of the Act by having an annual turnover 
of less than Rs. 10,000. The term “tannery” in the first sentence of sub-rule (3) 
of rule 16 must be understood as a “tanner” since under the Madras General Sales 
Tax Act no tax is payable by a tannery as such but only by tanners on their dealings ; 
further the words which follow in that sentence ‘“‘which has paid the tax leviable 
under the Act” have to be understood in the normal sense as meaning “ the tax 
if payable has been paid. ” Where no tax is payable under the Act on the purchase 
made by a tanner either because the sale transaction takes place outside the State 
and so a tax on it is not within legislative competence under the Government of 
India Act, 1935 or the Constitution of India or because the Madras General Sales 
Tax Act exempts such transactions of sale or purchase from tax, the tanner on whose 
purchase no tax is leViable cannot be said to have “not paid the tax leviable under 
the Act” so as to bring him within the class of people who are subject to tax on the 
turnover of the tanned hides and skins sold by them. It is further urged that the 
tax levied in the present case cannot be sustained unless rule 16 (3) were read as 
“provided that the hides and skins have been tanned by a tanner who is liable to 
tax on the purchase turnover of the untanned hides and skins and has paid the tax 
leviable on it,” and that there is no principle or authority by which words could 
be read as these into a taxing enactment as the Madras General Sales Tax Act. 


On the other hand, the contention of the learned Advocate-General who 
appeared on behalf of the State was briefly this : The scheme and purpose of the 
Madras General Sales Tax Act is to inpose a tax on each transaction of sale which 
occurs within the State: in other words the general rule is multiple points taxa- 
tion. This is however subject to an exception in the case of dealings in hides and 
skins by reason of the express provision as to single point taxation under section 
5 (vi). The principle underlying the Act is that in the case of hides and skins where 
transactions have taken place in these commodities within the State they are in- 
tended to be subjected to tax at one stage, ‘The scheme of the rules and the forms 
prescribed is to keep track of the particular goods, trace them through the transac- 
tions of successive dealers and impose a tax on them at some single point. The 
relevant forms of returns prescribed under the Act to be submitted by licensed 
dealers achieve this purpose. Form A-5 is that prescribed for the return of 
turnover to be submitted by dealers in hides and skins. It runs: 


FORM A-5. 
Return of Turnover in the case of dealers in hides or skins. 


See rule 15 (2). 
“To 
The Assessing Authority. 


I/We furnish below a statement showing my/our transactions for the month of........- 
Name(s) and posal address(es) of dealer(s). 
Place or places of business....... 
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STATEMENT, 
(a) For dealers in untanned hides or skins: 
Amount for which Amount for which Amount for which Amount for which 
have been goods have been goods have been goods falling under 
sold to tanneries in sold to other dea- sold on ort column (3) were 
the State. lers in the State. outside the State. purchased ii the 
(1) (2) (3) a 
(6) For dealers in tanned hides or skins : 
Amount for which hides or skins Amount for which hides or skins 
tanned in the State were sold. tanned outside the State were sold. 
() | (2) 
i) a i) 
Hides or skins Hides or sein” 
bought from bought from 
i dealers in the dealers outside the 
State. State. 


In column No. 1 the dealer sets out the amount for which goods have been sold to 
the tanneries in the State. This will be taxed in the hands of the tanner on his 
purchase price (vide Rule 4 (2) (c) and this is the stage at which tax is leviable 
under rule 16 (2)). Where goods have been sold to other dealers in the State no 
tax will be levied either on the buyer or on the seller but this will form part of the 
stock-in-trade of another dealer and will be subjected to tax only when in the series 
of sales it is sold to a tanner in the State when it would be included in column 1 of 
the return of such dealer. When the goods purchased have been sold for being 
exported outside the State the tax is levied upon the dealer but on his purchase 
price. The fact that these goods have been exported is ascertained by the depart- 
ment by reference to the entries in column No. 3. It may now be convenient to 
refer to Form A-4 which is prescribed for the return of the turnover in the case of 
tanners. Under column 3 the amount for which the hides and skins were purchased 
for tanning is to be stated. Where the goods have been purchased from dealers in 
the State, this can be gathered from the entries in column No. 1 of the return 
in Form A-5 of other dealers. When a tanner does not tan but sells them 
in their untanned state, he would be a dealer and these sales would figure in ‘the ` 
return by him under Form A-5, in column 2. Itis stated that by this process the 
identity of the goods is traced through the books of the several dealers and that under 
this scheme if the goods have not been taxed at any previous’ untanned state, the 
tanner who sells the tanned hides pays a tax on his sale, no tax on the purchase of 
ithe raw hides having been paid under the Madras General Sales Tax Act at any 
previous stage. A 

In a very general sense no exception could be taken to this analysis. But the 
theory that under the Madras General Sales Tax Act the transactions of sale in 
hides and skins are intended to bear tax at some one stage and that for that reason 
if the goods have not borne tax at an earlier stage and are not likely to bear the tax at 
subsequent stages, a tax liability accrues on any particular sale is obviously fallacious 
and cannot be accepted. The essence of a single point taxation consists in the 
fixation of a single point either by the Act itself or under the rule making power if 
the Act so prescribes. In the present case as the Act by section 5 (vt) directs the 
rules to prescribe the single point for taxation, no tax liability can accrue out ofa . 
sale of hides and skins whether tanned or untanned unless the rule has prescribed , 
such a single point. 

The question raised in this case must be considered under two aspects, firstly 
the proper construction of the words used in rule 16 (3) and secondly whether under 
the general scheme of the Act the point of-a sale by a tanner is fixed oy the rules 
as the point at which the tax liability attaches. 


The reasoning on the basis of which the Sales Tax Appellate Tribunal decided 
in favour of the State and which though in another form has been presented to 
as by the learned Advocate-General may now be briefly stated. Under rule 4 
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(2) (c) of the Turnover and Assessment Rules the purchase of untanned hides and 
skins by a licensed tanner is made liable to sales tax but the terms of rule 4 (2) (c) 
confine this to purchases made within the State. So where licensed tanners purchase 
these goods outside the State, their purchases are not within rule 4 (2) eve 
consequently they cannot claim to be taxed on their purchase turnover. Every 
dealing which is not specifically covered by sub-rule 2 of rule 4 is governed by the 
general residuary provisions in rule 4 (1) under which a dealer is liable to tax on 
his sale turnover. Ifrule 4 were the sole governing provision, every sale by a tanner 
of tanned goods would be liable to sales-tax. It is in the light of this fundamental 
taxation pattern that the terms of rule 15 have to be understood. If the purchase is 
chargeable with duty as it would be in the case of what might be termed inside 
purchases the tanner is entitled to deduct this purchase price from the sale turnover 
of the tanned hides and skins under rule 16 (3). If his purchase turnover has not 
been taxed for the reason that such sales are not comprehended within taxable 
sales under the Act, there is no purchase turnover which the tanner could deduct 
and his liability to pay tax on such turnover imposed by rule 4 (1) has to be given 
full effect and therefore his entire sale turnover without any deduction becomes 
taxable. This conclusion is reinforced by a reference to the form in which the 
rule 16 (3) is couched, namely, the provision assuming the existence of a tax lability 
and providing merely for a deduction of a previously taxed turnover, 


The matter is not easy to decide and we have given careful thought to the 
question. The draftsmanship of the rules is far from satisfactory and apart from ambi- 
guity in language, its several provisions are not easily reconcilable and in their framing 
sufficient attention does not appear to have been bestowed on the essential purposes. 
to be effected under the several provisions to carry out which they have been framed. 
We hope that in the light of the several decisions which have been rendered by the 
Tribunal as well as by this Court on the validity and interpretation of the several 
rules, they would be re-drafted to bring out clearly the exact intention which they 
seek to achieve. 


We are of the opinion that the reasoning of the Tribunal is erroneous and that 
the contentions raised on behalf of the assessees have to be accepted. The arguments 
addressed on behalf of the assessees before the Tribunal in regard to the scope and 
interpretation of rule 4 were mainly two, viz., (1) that the function of rule 4 was 
merely to determine whether in respect of any particular transaction it was the 
seller or the buyer that was to be liable, that is, whether it was the purchase turnover 
or sale turnover that was to be the subject of assessment under the Act and which 
has to be determined by rules under the first proviso to section 3 (5) ; and (2) that 
rule 4 applied and could apply to sales which were taxable under the Madras. 
General Sales Tax Act. In other words, rule 4 (1) or 4 (2) does not impose and 
was not designed to impose a theoretical tax liability on transactions outside the 
Madras General Sales Tax Act either because such tax was beyond the competence 
of the State or had not been authorised by the Act. The tribunal rejected both 
these contentions, in our opinion, erroneously. No doubt in the case of commodities. 
liable to multi-point taxation that is those not provided within the items enumerated 
in paragraphs (i), (to) and (vi) of section 5, the prescription by rules under section 
3 (5) would automatically impose tax liability upon the transactions of sale under 
section 3 (1) of the Act subject to any exemptions that might have been provided 
by the Act or the Rules. But in the case of commodities like hides and skins in 
respect of which a tax can be levied only at a single point to be fixed by the Rules, 
there can be no tax liability accruing until and unless the Rules prescribed a single 
point for taxation, Therefore apart from other grounds there can be no tax 
liability imposed on hides and skins by rule 4 (1) of Turnover and Assessment 
Rules. The effect of that rule would be that, as and when the single point is fixed 
in respect of commodities or transactions falling within the Act, the seller would be 
liable on the turnover and not the buyer. Itis not therefore correct to regard rule 
4 (1) as by itself imposing a tax on every seller of tanned hides and skins and on 
every dealing in untanned hides and skins not falling within rule 4 (2) (c) or (d). 
This much is conceded by the learned Advocate-General that in the case of dealings 
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in tanned hides and skins which fall within rules 4 (1) no tax can be levied on their 
sales if there were no other rules fixing the single point since such a tax would be in 
violation of the express provision in section 5 (vi). We have therefore to eliminate 
rule 4. (1) as imposing a tax liability in the case of hides and skins which are liable 
to tax only at a single point. Further the construction which the Tribunal sought 
to place on the function and purpose of rule 4 in the scheme of taxation of hides 
and skins has now been authoritatively rejected by the Full Bench of this Court in 
Hajee Abdul Shukoor Co. v. State of Madras! and the view which we enter- 
tain is in accordance with this ruling which is binding on us. We therefore proceed 
on the basis that the single point for taxation of hides and skins tanned or untanned 
is to be gathered only from rule 16 of the Turnover and Assessment Rules. 


This naturally reflects upon the construction which has to,be placed on rule 
16 (3). Rule 16 (1) is emphatic in that there can-be no taxation in respect of hides 
and skins except in accordance with the provisions of rule 16. In other words 
it affirms that the provisions in the sub-rules following determine the single point 
for taxation of dealings in these commodities. Sub-rule 2 deals with untanned 
hides and skins and can therefore be ignored. It is only sub-rules (3) and (4) that 
touch on and relate to dealings in tanned hides and skins. ‘There is no difficulty 
in regard to the purchase of tanned hides and skins from outside the State, for such 
cases are dealt with by sub-rule (4). The rule is clear that in these cases the first 
dealer who having purchased tanned hides and skins from outside the State sells 
them within the State is liable to tax on his sale turnover. Sub-rule 3 deals with 
licensed tanners within the State who sell the products of their tannery. In their 
cases the sub-rule starts with providing an exemption and exempts those tanners 
who have paid such taxes as are leviable under the Act. It proceeds to make a 
special provision in regard to tanners whose turnover is less than Rs. 10,000 under 
section 3 (3) amd directs the tax to be paid by the dealer who purchases the goods 
from them on such buyer’s sale turnover. In the construction of this sub-rule 
the whole controversy hinges round the expression “ paid the tax leviable under the 
Act”. The normal and the grammatical meaning of the words would be “ paid 
such tax if any as has been levied under the Act.” As this is a taxing enactment it 
must be construed strictly. As Lord Cairns stated in Cox v. Rabbits?. 

“ a taxing Act must be construed strictly; you must find words to impose the tax, and if 
words are not found which impose the tax, it is not to be imposed.” 
If a licensed tanner has paid such tax as was payable by him on his purchase turn- 
over, the words of sub-rule 3 would confer upon him exemption from payment of 
tax on his sale turnover. 

There is another and more formidable objection raised against the construc- 
tion sought to be put upon this sub-rule by the State and this is that if the sub-rule 
were so read as to impose a tax liability on the sales of assessees as the present, 
there is no single point at all fixed to exempt from tax the series of sales which might 
take place within the State subsequent to the purchase from this tanner-assessee 
and that as the rules have not fixed a single point for fixing tax liability in respect 
of such series of transactions, the imposition of the tax by sub-rule 3 would be invalid 
as contravening the specific direction in section 5 (vi). ‘There has been no satis- 
factory answer to this objection and we hold that on this ground also no tax can be 
levied on sales by licenced tanners, when they have not paid tax on their purchases. 
because such purchases are not subject to taxation under the Madras General 
Sales Tax Act. 

It follows that the sale turnover of the assessee was not liable to tax under the 
provisions of the Madras General Sales Tax Act. This revision petition succeeds 
and the order of the Tribunal against the assessee is set aside. ‘The assessees are 
entitled to their costs. Counsel’s fee Rs. 100. 

There is no dispute that the assessee is liable to tax on a turnover of Rs. 2,118-5-9: 
which represented sales of tannery refuse. The tax is payable on this item. 

R.M. wo Petition alowed.. 


I. Since reported in (1955) 2 M.L.J. 494 (F.B.). 2. (1878) L-R. 3 A.C. 479 at 478. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


7 PRESENT :—MR. Justice GOVINDA MENON AND Mr. JUsTICE BASHEER AHMED 
AYEED. 


AL. VR. ST. Ramanathan Chettiar .. Appellant” 
' 0. 
AL. VR. ST. Veerappan Chettiar and, others .. Respondents. 


Code of Ciml Procedure Wj 1908), Order 32, rules 7 and 7 (1-4) as amended in Madras—Object of — 
Suit pe partion of joint family pro against the manager and other minor coparceness—Manager how far 
could represent the munas-—-Memo of compromise in such a suit—Essentials required for validity. 


Under Order 32, rule 7 of the Code of Civil Procedure a suit by or against a minor can be coms 
promised only with the leave of Court on apphcation made in that behalf. Sub-rule 1-A of rule 7 
of the said Order, introduced by the Madras amendment, lays down the essential formalities to be 
gone through before such leave can be granted. The first requirement is that along with an applica- 
tion for leave to enter into an agreement or compromise on behalf of a minor, where such a person 
under disability is represented by a counsel, the counsel shall file into Court a certificate to the effect 
that the compromise is for the benefit of the minor. The rule further provides that the Court should 
in its decree or order recite that sanction has been granted and set out the terms of the compromise. 
Unless the Court giants permission there is no compromise at all so far as minors are concerned and 
there is nothing on record on which a decree could be passed. 


Picea Amin v. Vakil Ahmed, (1953) 1 M.L.J. 6: 1953 S.C.J. 539: 1953 S.C.R. 1139 (S8.C.) 
refe 


Quaere A compromise being one and entire, whether a decree can be passed on its footing 
against some of the executants alone if the others fall out of it? 

Narain Das v. Abinash Chander, (1922) 44 M.L.J. 728 (P.C.) and Nalini Kania Lahiri v. Sarnamoyi 
Debya, (1914) 27 M.L.J. 76: LR. 41 LA. 247 (P.C.), referred. 

In a partition suit where the manager and other adult members are parties and the minor co- 
parceners are also impleaded as co nomine parties it is true that the manager or father does not lose his 
capacity as such to represent the minor coparceners and enter into a valid compromise binding on 
them. But where a minor coparcener is represented in a suit by someone else other than the father 
or manager, a decree cannot be passed binding on the minor without the minor’s guardian applying 
to the Court for leave to ayia into the compromise according to the'provisions of Order 32, rule 7, 
Civil Procedure Code. e’s Hindu Law, 11th edition, graphs 459 and gor. 

Subba Rao v. Subba Rao, E 71 Ara N 419; Bishambar Das. v. Kanshi Parshad, (1931) I.L.R. 13 
Lah. 483 ; Digambar Mahto y. Dhanraj Mahto, (1922) I.L.R. 1 Pat. 361 ; Jamna Prasad v. Durga Devi, ALI. 
R. 1933 "All. 138 ; Nalini ” Ranthe Lahiri v. Sarnamoyit Debya, (1914) 27 M.L.J. 76: L.R. 41 LA. 24.7 

(P.C ); Ramalinga Chelty v. Radhakrishna Chetitar, (1935) 70 M.L.J. 700; Marwadi Vannayi v. Ranga Rao, 
{is57) 1 MLI 384; Udayammas Achi v. Umayal Achi, (1944) 1 M.L.]. 182, referred and explained. 
manager’s right to represent the minor in a suit for the purposes of a compromise is taken 

away by someone else acting as guardian or next friend. 


Order 2, rule 7 of the Code of Civil Procedure overrides any general or customary law and 
should be strictly construed so that a minor’s interest may not be jeopardised but protected. The 
policy underlying the provision is that the Court has to protect the interests of a minor in settlement 
of suits where he is a party and that is best provided by the safeguards of an application for leave to 
<ompromise with a certificate from the counsel. 

Bishundeo v. Seogeni Rai, (1951) 8.C.J. 413 (S.C.) explained. 

Adinarayanna v. Venkata Subbaypa, (1937) 2 M.L.J. 653; Jamna Bai v. Vasantha Rao, (1916) 31 M.L. J- 
18: L.R. 43 LA. 9g: LL.R. 39 Mad. 409 (P.C.); Gangadhar v. Dattairaya, AIR. 1952 Bom. 424, 
distinguished. , 

Subramanian Chettiar v. Raja Rajeswara Dorai, (1915) 29 M.L.J. 856: I.L.R. 39 Mad. 115 (P.C.) 5 
Vijaya Ramayya v. Venkatasubba Rao (1914) 30 M.L.J. 465: I.L.R. 39 S Mad. 853 ; Rangha Rao v. Raja- 
tole Raju, (1899) ILL.R. 22 Mad. 378; Chhabba Lal v. Kallu Lal, (1946) 1 M L.J. 339: L.R. 73 I.A. 
52: A.LR. 1946 P.C. 72, followed. 

Where in a suit against a minor a next friend or guardian ad litem has been appointed he alone 
can represent the minor and the kartha of the family or the father of the minor cannot enter into a 
compromise 30 as to bind the minor unless the guardian ad litem is a party to it. 


Appeal-against the Order of the Court of the Subordinate Judge of Devakottai, 
dated rath August, 1944 and made in I.A. No. 34 of 1954 in O.S. No. 97 of 1952. 

T. M. Krishnaswamt Aiyar, O. Radhakrishnan and G. R. S. Chander Rao for Appel- 
lant. 


R. Kesava Atyangar, N. R. Raghavachaniar and K. Parasaran and S. Somasundaram 
for Respondents. : 


* A.A.O. No. 428 of 1954. 6th May, 1955. 
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The Judgment of the Court was delivered by 


Govinda Menon, 7.—O.S. No. 97 of 1952 on the file of the Court of the Sub- 
ordinate Judge of Devakottai is a suit for partition filed by one AL. VR. ST. Rama- 
nathan Chettiar claiming a 1/3rd share in all the assets of the joint family of which 
he was a member and pending that suit I.A. No. 34 of 1954 was filed on 6th January, 
1954, under Order 23, rule 3, Civil Procedure Code, to record an adjustment and to 
compromise the suit, and a document, dated goth November, 1952, containing the 
terms of the agreement was filed along with it. On a contest by the defendants 
that there was no lawful agreement or compromise by which the suit has been wholly 
-or partly adjusted, the Subordinate Judge, after considering the affidavit evidence, 
as well as the documents placed before him, came to the conclusion that there has 
‘been no lawful agreement and though he was satisfied that the contentions of 
defendants 1, 5 and 7 were not bona fide; but were purely on a technical point, 
dismissed the application. 


The present Civil Miscellaneous Appeal is by the plaintiff against the dismissal 
praying that a decree in terms of the compromise in accordance with the document 
dated goth November, 1952, may be passed. It is worthy of note that though 
the document of adjustment is dated goth November, 1952, an application for 
passing a decree in terms thereof was filed only on 6th January, 1954 and on that 
ground it is contended by the contesting respondents that the document was not 
intended to take effect though it was signed by some persons under a misapprehen- 
sion. In view of the fact that in our opinion the application has to fail on legal 
gronds, it is unnecessary to decide about the merits of the compromise or 
whether the signatories to it had full knowledge of its contents ; or whether there 
was an equitable and just division of the ade hase Before discussing the legal 
. aspects, it is convenient to state bricfly the circumstances under which the 
litigation arose. 


The following genealogical tree reveals the relationship of the parties to the 
litigation :— 
AL.VR.ST. Chidambaram Chettiar 


„Á n aa a eee rnc a. 


Lakshmanan Chettiar Veerappa Chettiar Ramanathan Chettiar 
(Died 1940) 1st Defendant) Plaintiff 
= Umayal Anandavalli Achi =z Unnamalai Achi 
6th Defendant) (7th) Defendant 
Adopted son Chidambaram 1, Chidambaram Chettiar (5th Defendant) adopted to Laksh- 
Chettiar (5th Defendant) manan Chettiar 


2. Minor Arunachalam Chettiar (2nd Defendant) 

3. Minor Chendinathan (grd Defendant) 

4. Minor Lakshmi (4th Defendant) 
Minors 2 to 4 by guardian mother Unnamalai Achi 
(7th Defendant). : 


The plaintiff’s suit was therefore for a one-third share of the ancestral properties 
‘which were in the management of the eldest brother Lakshmanan Chettiar and 
after his death in the management of the second brother Veerappan Chettiar. 
It may be mentioned that in the plaint the first defendant was proposed as the 
guardian of his minor children defendants 2, 3, and 4 but on his expressing his 
unwillingness to act as guardian,’ the mother Unnamalai Achi was proposed and 
appointed as guardian. It is therefore’a case where the head and manager of 
the joint family has not accepted the guardianship of his minor sons who would 
normally be under his protection. ‘This will have a relevant bearing on the posi- 
tion and capacity of the first deferidant with regard to his actions as head and manager 
of the joint family. Another circumstance is that during the pendency of these 
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proceedings Umayal Anandavalli Achi, the sixth defendant, has filed O.S. 25 of 
1954 on the file of the same Court claiming a 1/6th share in the entire properties 
on foot of her right under the Hindu Women’s Right to Property Act as being 
the widow of Lakshmanan Chettiar who was entitled to a one-third share and that 
suit is now pending. On these grounds it is alleged by the other defendants that 
even if a compromise decree is passed in this suit, since the 6th defendant is not a 
party to the compromise, there will not be finality to the contest. 


Exhibit A-1 is the partition agreement by which the entire properties have 
been divided into three shares and it is signed by the plaintiff, the first defendant.,,. 
the seventh defendant as. guardian of defendants 2 and 3 and by the fifth defendant. 
The 6th defendant has not given her assent to this compromise. The two media- 
tors who have brought about the agreement, Muthiah Chettiar and Meyappa 
Chettiar, were not examined by either side; nor have they filed any affidavit 
showing the circumstances under which the agreement was effected, the partition 
agreement being produced by the plaintiff. 


In the normal course of things, since almost all the persons interested in the 
litigation are parties to the compromise, there would have been no difficulty in 
passing a decree in terms of that document, if the legal requirements had been 
complied with. As the first and fifth defendants have not shown that their signatures. 
were obtained under a misapprehension or false inducement, the lower Court 
would have been justified in passing a decree had it not been for the fact that the 
guardian of the minor defendants had repudiated the settlement though she had 
affixed her signature and no certificate had been given by the counsel appearing 
for those defendants that the compromise was beneficial to the interests of the minor. 
It need hardly be said that the seventh defendant does not affirm that the com- 


promise is in the best interests of the minors. On the ground that the provisions of” 


Order 32, rule 7, have not been complied with, the learned Judge has dismissed 
the application. 


If the Court were satisfied that the suit has been adjusted wholly or in part 
(in this case wholly) by a lawful agreement or compromise, then the natural result 
would be a decree in terms thereof. It is now urged on behalf of the opponents 
to the passing of the decree that there has been no lawful agreement or compro- 
mise for the reason that the provisions of Order 32, rule 7, have not been complied 


with. The provisions of this rule, which are imperative, may be considered :— | 


“ Sub-rule (1-A) of Order 32, rule 7, Madras amendment.—Where an application is made to the 


Court for leave to enter into an agreement or compromise or for withdrawal of a suit in pursuance- 


of a compromise or for taking any other action on behalf of a minor or other person under disability 
and such minor or other person under disability is represented by counsel or pleader, the counsel 
or pleader shall file in Court , with the application, a certificate to the effect that the agreement or- 


compromise or action proposed, is, in his opinion for the benefit of the minor or other person under- 
disability. A decree or order for the compromise of a suit, appeal or matter, to which a minor or- 
other person under disability is a party, shall recite the sanction of the Court thereto and shall set. 


out the terms of the compromise as in Form No. 24 in Appendix D to this Schedule.” 


It will be seen that rule 7 (1-A) is a Madras amendment not in the original 
Code. Therefore no next friend or guardian for the suit shall without the leave 
of the Court expressly recorded in the proceedings, enter into any agreement or 
compromise on behalf of the minor with reference to the suit in which such a per- 
son acts as next friend or guardian. Such being the case, the argument is put 
forward that Exhibit A-r in so far as the minors are concerned, has not fructified 
itself into a lawful compromise since not only has there been no leave of the Court 
obtained before the agreement was signed, but also the same has not been expressly 
recorded in the proceedings. 


Mr. Kesava Ayyangar for defendants 2, 3 and 7 contends that whatever might 
be the validity of the document with regard to the executants who are capable of 
acting, so far as Exhibit A-r is concerned it has take no legal shape whatever by 
the seventh defendant merely signing because the necessary condition pre-requisite, 
viz., the obtaining of leave of the Court in entering into the compromise, has not 
been fulfilled. There is soundness in this argument. Granting that leave ex 


Pn eee 


t 
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post facto can be granted, there is no application for the grant of such permission 
by the seventh defendant who repudiates the agreement and that being the case, 
the Court cannot compel her, even if satisfied about her signature, to apply for 
leave to the Court. Then comes the imperative provisions of sub-rule (1-A) as 
to what are the essentail formalities to be gone into before such leave can be granted. 
"The first requirement is that along with an application for leave to enter into an 
agreement or compromise on behalf of a minor, where such a person under dis- 
ability is represented by a counsel or pleader, the counsel or pleader shall file into 
‘Court with the application a certificate to the effect that the agreement or compro- 
mise is for the benefit of the minor. The rule also states that the Court should, 
in its decree or order, recite that sanction has been granted and set out the terms 
of the compromise. It is admitted that in the suit the second and third defendants 
iby their guardian the seventh defendant were represented by an advocate and he has 
not filed a certificate to the effect that the compromise is in the best interests and 
to the benefit of the minors. There is no necessity to mention that a legal practi- 
tioner appearing for a person under a disability cannot be compelled by the Court 
to file a certificate and in the absence of such a certificate and also when no applica- 
tion for leave to enter into the compromise has. been made by the seventh defendant, 
there is no difficulty in concluding that the imperative provisions of Order 32, 
rule 7, have been transgressed. As has been held in Mohd. Amin v. Vakil Ahmed}, 
unless the Court grants permission there is no compromise at all so far as the minors 
are concerned and there is therefore nothing on which a decree can be passed. 
If therefore, confronted with this difficulty, the plaintiff had applied to the lower 
Court to dismiss the suit against the minor defendants and exonerate them from 
the effects of this decree by a proper application and thereafter had asked for a 
decree against the major executants alone, probably something could have been 
done for him. But he has not adopted that course, though the major defendants 
strenuously oppose recourse being had to such a step, because the compromise 
is one and entire and if some of the parties fall out of it, it would be impossible to 
have a decree on its footing by some of the executants alone. For this purpose 
reliance is placed on Narain Das v. Abinash Chander? and Nalini Kanta Lahiri v. 
Sarnamoyi Debya?. 

In the former case the Privy Council held that where a lease was entered into 
by the managing member of a family which provided for certain contingencies 
and in a suit by a minor to set aside the lease as regards his share of the family 
estate it was held that the lease must be regarded as a whole and that it must be 
construed as if it was drawn on the date it bore and that when so regarded it was 
of such a character that it would not justify the manager of a joint family estate 
binding the joint family property by means of its terms. The ratio decidendt 
of their Lordhips’ decision is that if the transaction is found to be unsuitable or 
unfavourable from the minors’ point of view, then it cannot be upheld with regard 
to the major executants. The plaintiff has not, even now, applied for exonerating 
the minor defendants and striking out their names. Nor is he satisfied with a 
compromise decree in which the minors do not figure at all. Therefore the con- 
sideration of the question just outlined does not arise. 


The main argument of Mr. T. M. Krishnaswami Ayyar for the plaintiff- 
appellant is that in a suit for partition of joint family estate where, in ‘addition to 
the manager and other adult members, the minor coparceners are ¢o nomine parties, 
the manager does not lose his capacity as such and therefore if the manager and 
other members enter into a lawful compromise it must be binding on the minors 
as well, even if their guardian has not joined the compromise and leave of the Court 
has not been granted. In other words it would be as if the minor members are 
not parties to the suit and though in name they*appear on the record they should 
be deemed to be non-existent. It is also contended that the addition of the minor 
members to such a suit is unnecessary and not essential to the proper form of the 

rr {I x M.L. 2. (161 LJ. 76: LR. : 
1953 Soe i. wo! ra a nm E pai aes PE 
2. (1922) 44 












606 THE MADRAS LAW JOURNAL REPORTS. | [r955 


suit, and therefore, if the plaintiff had not added the minor defendants, it would 
have been perfectly proper and a decree in such a suit would be binding on the 
minors unless in subsequent proceedings they are able to have it set aside on grounds 
of its being void or having been brought about by fraud or collusion. The plaintiff’s 
contention therefore is that if he had not impleaded defendants 2 and 3 but had 
contented himself with impleading the major members alone, there would have 
been no legal impediment whatever in having a decree in terms of the compromise ; 
and by the mere fact that he had ex abundanti cautela impleaded certain unncessary 
though not improper parties, the legitimate redress which he could get should not 
be denied to him because of his act. Reliance is placed on Mayne’s Hindu Law, 
11th edition, page 561, paragraph 459 and page 371, paragraph 301. At page 
561, after stati generally that in a partition suit all the coparceners 
must be before the Court either as plaintiffs or as defendants, the learned 
author states that where the partition claim is between branches of the 
family, only the heads of all the branches need be made parties. It is 
further stated that those members of the family who are entitled to maintenance 
could be proper parties to a suit for partition. In the present case defendants 
2 and 3 did not claim their share separately ; nor has any request been made to 
the Court to ascertain whether such partition is beneficial to their interests. Even 
the fifth defendant has not claimed a one-third share for the branch of the family 
to which he belongs and the sixth defendant does not put forward the claim that 
out of the 1/3rd share to be allotted. to her husband’s branch she should be given 
a life estate in half the properties under the Hindu Women’s Right to Property 
Act so far as this suit is concerned. ‘That the managing member can sue and be 
sued in all matters affecting the family without joining the other members of the 
family is a well-settled proposition. ‘But in a partition suit, as already stated, the 
entire joint family must be represented either expressly or impliedly. Various 
authorities are cited to support the contention that the heads of branches alone 
. need be made parties to a suit like the present one. At pages 423 and 424 of the 

report in Subbarao v. Subbaraot, Venkataramana Rao, J., ae that the father 
is the only person entitled to represent his sons at a family partition and it is only 
through the father that the sons take their shares in the joint family property. Mr. 
T. M. Krishnaswami Iyer relies upon this dictum for his argument. This is answered 
by the respondents’ counsel by stating that where the father has refused to act as 
the guardian of his minor sons, it cannot be said that despite his unwillingness he 
continues to represent his sons. If, as a matter of fact, the father alone were added, 
then there may be a legal presumption that he represented his sons also. But it 
is difficult in the present case to draw that presumption. ‘The decision in Bisham- 
bar Das v. Kanshi Parshad* does not help the appellant. What happened there 
was that in an appeal in a suit for partition among the members of a joint Hindu 
family what was claimed was only a division between two branches of the family 
though all the members were made parties to it and when it so happened that one 
of the members, who was not the kartha, died and an application to bring the 
legal representative on record was dismissed and the appeal abated as against him, 
it was contended that the entire appeal has abated on account of the death of one 
coparcener. The Bench held that as there was no prayer for partition between 
the head of one Branch, his sons and grandsons inter se but the relief was only for 
division among two branches, the fact of the death of a junior member of one branch 
would not put an end to the whole proceedings as the kartha could take the share 
of the entire branch. It was further held that if the kartha had been the sole plain- 
tiff and the head or heads of the other branches had been the sole’ defendants, then 
any decree passed in the suit would have been binding upon their descendants. 
This is, certainly, not a case where there was any necessity for the application of 
Order 32, rule 7, at all for, as is seen from the report, the guardians of the 
minors were their natural guardians and there was no question of compromise decree 
under Order 23, rule 3. What was held in Digambar Mahto v. Dhanraj Mahto? 
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is that in a suit for partition instituted by a member of a joint Hindu family, even 
though the grandsons may be proper parties they are not necessary parties if their 
interests are represented in the suit by their father. It is difficult to see how this 
could in any way help the appellants’ contention. Likewise the discussions of the 
learned Judge in Jamna Prasad v. M. Durga Deit, that when a partition is effected 
between brothers in a joint family who have minor sons, each brother is responsible 
for his branch consisting of himself and his sons, cannot help the appellants. The | 
propositions is undisputed, as stated in Mayne on Hindu Law and Usage, that if 
the division is between branches infer se without the individuals claiming their 
separate share, then it is sufficient to make tlte heads of the branches alone parties. 

But in deciding what the consequence will be if every member is made a party 
and the minors are represented by persons other than their natural guardians, 
none of these cases render any help. In this respect, the observations of the Privy 
Council at page 78 in Nalin Kantha Lahiri v. Sarnamoyi Debya* are useful. Their 
Lordships say that if any co-sharer applies for partition of property, he must make. 
the other co-sharers defendants, because the partition which is made in his favour 
is a partition against his co-sharers. ‘That which gives him a portion of the property 
takes away all the right which they (the other co-sharers) would otherwise have to 
that portion and therefore it is a decree against them, and in favour of himself. 
It is on this principle that the decisions have proceeded that in a suit for partition 
every member is as much a plaintiff as he is a defendant and when shares are allotted, 
each one of them gives up his undivided right in the rest of the property in lieu of 
his getting absolute E in the properties allotted to him. There is therefore 
reciprocity and mutuality which cannot be the case where some members alone 
are made parties. The exception is where the heads of branches alone are joined 
in which case the head of each group represents all the members of his branch for the 
purpose of the relief. We do not therefore think that after the joinder of the minor 
defendants, the first defendant can alone, act for his branch. The learned counsel 
for the appellant brings to our notice, three decisions from which he argues that 
despite the fact that the minors are o nomine parties, it is possible for the manager 
to act on behalf of the entire joint family. Ifon that footing a compromise is effected 
and a decree passed thereon, it would be a valid disposal of the suit by which the 
minors are bound. 

Great reliance is placed upon the observations contained in Ramalingam Chetty 
v. Radhakrishnan Chettiar®, where it was held that the provision of Order 32, 
rules 6 and 7, Civil Procedure Code, do not restrict in any way the powers of the 
father or manager of a joint Hindu family where such father or manager is not the 
next friend of the minor members who are eo nomine parties to the suit. That was 
a case where, in execution of a decree to which the members of the joint family 
were parties and in which the minor was represented by somebody else as guardian, 
the father-manager reeived certain moneys without the leave of the Court, and it 
was contended that that would not be a valid discharge, because no leave of the 
Court was obtained to act on behalf of the minor. The learned Judges held that 
the father or the manager does not lose his representative capacity as such to act 
on behalf of the family where he was not the guardian of the minor. The learned 
Judges referred to Ganesha Row v. Tuljaram Row‘,' Letchmana Chetty v. Subbiah Chetty® 
and Vijaya Ramayya v. Venkatasubba Rao®. In Ganesha Row v. Tuljaram Row*, their 
Lordships of the Privy Council held that where a minor is a party to the suit and 
a next friend or guardian has been appointed to look after his interests concerfiing 
the suit, the acts of such guardian are subject to the control of the Court and they 
left open the question how far the acts of the father or managing member may 
affect a minor who is a party to the suit represented by another person as next 
friend or guardian ad-lttem. But the point to be considered is that this case did 
not relate to sanction being accorded for a compromise so as to bind the minor. 


I. A.'.R. 1933 All. 198. 1392: LL.R. 36 Mad. 295 (P.C.). 
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' At page 705 it is stated definitely that in that case there was no question of any 
compromise being effected by the managing member of the family without obtaining 
the leave of the Court under Order 32, rule 7 of the Code and they distinguished the 
case in Vijaya Ramayya v. Venkata Subba Raol. 


What would have been the situation if, in the present suit, defendants 2 and 3 
were dismissed out of the record and thereafter a compromise was entered into 
by the remaining parties and a decree passed thereon might resemble the facts 
of Ramalingam Chetty v. Radhakrishnan*, but the Court cannot be asked to give its 
sanction to a compromise and pass g decree therefrom so as to bind the minors 
in case where Order 32, rule 7, has not been complied with. This case is 
authority only for the position that the mere fact that the minor members are parties 
to the suit would not deprive, or detract from the managing member’s capacity 
to act on behalf of the family, Varadachariar, J., in Marwadi Vannajt v. Ranga Rao? 
referred to this case and held that there is no justification for extending the provisions 
of Order 32, rule 7, Civil Procedure Code, by analogy or considerations of 
policy to a case where a suit was brought on a mortgage executed by a father in 
compromise of a certain earlier suit but no sanction of the Court was obtained for 
effecting the compromise. The learned Judge held that the disability imposed by 
Order 32, rule 7, Civil Procedure Code, applied only to a father who was also 
guardian ad-litem of his minor son. Where someone else was the guardian, the 
father does not lose his capacity as manager. Here also, as we have stated, there 
is no question of asking the Court to pass a decree in terms of a compromise to 
which the minors are made parties after ignoring the provisions of Order 32, rule 7. 


Great reliance is placed by the learned counsel on a judgment of Leach, C.J., 
and Eakshmana Rao, J., in Udayammai Achi v. Umayal Acht*, where the learned 
Judges held that Order 32, rule 7, Civil Procedure Code, does not apply to a 
father or manager of a joint Hindu family who is not the guardian or next friend 
of the minor. In such a case his powers are unaffected. Reference is made to 
‘Ganesha Row v. Tuljaram Row®, Ramalinga Chettiar v. Radhakrishna Chettiar? and Marwadi 
Vannaji v. Ranga Rao?. Leach, C.J., who delivered the judgment felt bound by 
the decision in Ramalingam Chettiar v. Radhakrishnan Chettiar. 


The line of decisions exemplified by the above cases clearly lays down that the 
father or manager does not lose his capacity as such. But we are not able to find 
any passage from which’ it can be held that a decree binding on a minor who is 
represented by some one else other than the father can be Pe when the com- 
promise is entered into by the father or manager alone and the minor’s guardian 
has not applied to the Court for leave to enter into the compromise after filing the 
necesary application and his pleader filing the necessary certificate. As has already 
been observed it may be possible that if the minor has not been a party a bona fide 
compromise entered into by the manager would be binding on him unless set aside. 
But the manager’s right to represent the minor in the suit for the purpose of a com- 
promise has been taken away by someone else acting as guardian or next friend. 
The argument of the learned counsel for the appellant comes to this, that Order 
32, rule 7, Civil Procedure Code, can have no application and no leave of 
the Court is necessary in order to bind the minor when the actions are not of the 
minor’s guardian in the suit but of someone else who, under the general law, has 
the capacity to represent the minor, if he is a member of a joint family. It seems to 
us that Order 32, rule 7, overrides any general or customary law and should 
be strictly construed so that the minor’s interests may not be jeopardised but pro- 
tected. None of the cases above referred to arose out of an application to pass a 
decree in terms of the compromise where the imprimatur of the Court is asked for 
to make the compromise binding on the minor. The policy underlying Order 
32, rule 7, is that the Court has to protect the interests of the minor in settle- 
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nient of suits where he is a party and that is best provided by the safeguards of an 
application for leave to enter into compromise with a certificate from the pleader 
that the proposed settlement is in the best intersts of the minor. When the legis- 
lature says that the guardian should conform to these provisions before a compro- 
mise is said to to binding on the minor, how can it be said that actions of a person 
other than the guardian who, under the customary law, might represent the minor, 
be binding on the minor? We do not therefore think that these cases have any 
application to the present case. ~ 


It is then urged that since the Supreme Court in Bishundeo Narain v. Seogeni 
Rait has laid down that a compromise without the leave of the Court and a decree 
passed thereon are not nullities but are merely voidable at the option of the minor 
and it is not necessary that the guardian should obtain the sanction even before 
he begins negotiations with the other side, this Court might now pass a compromise 
decree leaving it to the minor to avoid it on a later occasion. But when closely 
looked into, the facts of that case do not show that their Lordships gave any count- 
enance to the theory that without the leave of the Court a compromise can be 
entered into so as to bind the minors where the minors’ guardian does not act. 
Their Lordships after enunciatipg the proposition that leave is necessary under 
Order 32, rule 7 state if a decree is passed in a suit where the minor is properly 
represented it is binding on him as on the adult member unless the minor can show 
fraud or negligence on the part of the guardian ad litem or next friend. . We are 
unable to see that there are any passages in this judgment which would help the 
contention of the appellant. 


Representation of minors in suits by the kartha or manager was considered 
by Venkataramana Rao, J., in Adinarayana v. Venkata Subbayya*® which was referred 
to before us. In that case it was a contract entered into by the manager on behalf 
of the minor. The learned Judge held that the kartha alone could represent the 
minor member and the entire family. There was no question about the applica- 
bility of Order 32, rule 7, atall. Ifat all, the decision in Jamna Bai v. Vasantha 
Rao? is helpful it is in justification of the view taken by us. The other case on 
which reliance was placed for the appellant, viz., Gangadhar v. Dattatreyat, which 
lays down that an agreement entered into in contravention of Order 32, rule 7, 
is not altogcther void, but is voidable only at the option of the minor and if it is 
so avoided, the parties will naturally be restored to the position which they occu- 
pied before the agreement was made, does not relate to a case where the Court 
is asked to pass a decree in terms of à compromise without granting leave. The 
facts of the case show that where a decree had been passed and objection had been 
taken on a later occasion with regard to its void nature on account of non-com- 
pliance with Order 32, rule 7, it was held that such a decree was only voidable. 
_ The circumstances relate to events occurring after the passing of the decree ; but 
where the Court knowing fully well that Order 32, rule 7, is not complied 
with is asked to pass a decree, this decision does not lay down that the Court should 
pass a decree. 


The respondents’ counsel has cited a large body of case-law to show that when, 
for the purpose of a litigation, the father or manager has divested himself of the 
guardianship or the next friendship of a minor coparcener in a joint family then, 
in such instances, he does not retain his authority to function as father or manager 
so as to bind the minors in entering into a compromise. Observations of their 
Lordships of the Judicial Committee in Subramanian Chettiar v. Raja Rajeswara Dorai’ 
which arose out of the judgment of this Court in Subramanian Chettiar v. Raja Rajeswara 
Dorai? are brought to our notice. In that cas the facts show that in the suit the 
first defendant was then the Raja of Ramnad, the second defendant was a trustee 
appointed by him for the management of the estate which the first defendant had 
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settled upon his minor son, the third defendant, and which trustee for that litigation 
was the guardian ad litem of the minor. In a previous litigation, a compromise 
had been entered into in pursuance of which certain mortgages were executed 
which compromise did not comply with the terms of section 462 of the Code of 
Civil Procedure (Order 32, rule 7 of the present Code). In discussing 'the 
validity of that compromise, their Lordships observe as follows : — 

“ Tf ori other grounds the deed of compromise could be supported, it is invalid in not complying 
with the condition imposed by section 462 of the Code of Civil Procedure applicable when the com- 
promise was made...... In the present case the leave of the Court was not obtained, and in the ab- 
sence of such leave the compromise cannot be supported. Their Lordships regard the provision. 
making it necessary to obtain the leave of the Court as of great importance to protect the interests 


of a minor, It clearly applies to the compromise in question in the present appeal. It may be well 
to quote the language used by Lord Macnaghten in Manohar Lal v. Jadunath Singh+. 7 


It is not sufficient that the terms of a compromise are before the Court. There ought to be 
evidence that the attention of the Gourt was directly called to the fact that a minor was a party to 
the compromise, and it ought to be shown by_an order on petition, or in some way not open to doubt, 
that the leave of the Coúrt was obtained. . i 

Reference may also be made to the more recent case of Ganesha Row v. Tuljaram Rao*.” 

From these observations it is clear that when the head of the family was a 
party to the suit he does not retain in himself the right to be a guardian of the minor 
in order to bind him if somebody else was the minor’s guardian. Mr. T. M. Krishna- 
swami Ayyar sought to distinguish this case oh the ground that the compromise 
in question took place prior to the passing of the Impartible Estates Act and as such 
it cannot be sald that the then Raja of Ramnad who made the settlement was the 
head and manager of a joint Hindu family with his minor son. We do not think 
that this contention is acceptable, because despite, the decision in Sarta} Kuan v. 
Deoraj Kuari®, the relationship of coparceners existed between members ofa family 
in which the Raja was the head though their Lordships of the Judicial Committee 
held in that case that/it was open to the holder for the time being to deal with the 
estate as he pleases. The fact which gave rise to Vijaya Ramayya v. Wenkatasubba 
Rao* are very much similar-to thé present case and great’ emphasis is put upon 
what Ayling and Hanny, JJ., observéd before calling for a finding in that case. 
An award by arbitrators was sought to be impugned on the ground that the reference 
was illegally made. In the suit which was referred to arbitration the minors were 
represented not by their father as guardian but by their brother and no sanction 
was obtained for referring the matter to arbitration and when that award was 
impugned the learned Judges stated as follows:— — 


“ The first point argued for a lant is that as the compromise was entered into by plaintiffs” 
father and not by their guardian ad litem (who was their-brother, the present second defendant) no 
sanction of the Court was necessary under section 462 of the old Code of Civil Procedure. Reliance 
is placed on Ganesha Row v. Tuljaram Rao*, which however, affords no support for such a contention. 
It is not denied that if plaintifis’ father had been representing the interests of his sons in Appeal 
No. 504 of 1907 he could not have entered into a valid compromise on their behalf without the 
leave of the Court so as to bind them. We cannot accept the eshon that when he had no responsibility 
for them, and when their interests were entrusted to another person he d have larger power to bind them. We 
have no hesitation in rejecting this contention.” l l 

The observations above quoted are apposite. Ifthe contention of the appellant 
in the present appeal is accepted, the first defendant would have larger powers ta 
bind his minor sons than what he would have if he had been their guardian. We are 
of opinion that this decision directly applies to the facts of the present case. That 
the Court cannot compel the seventh defendant to ask for leave to enter into the 
compromise, and compel the vee to file a certificate is clear from Rangha Rao 
y. Rajagopala Raju® where the decision was as follows :— 

“ The guardian ad litem of three minors having agreed to compromise a suit and having signed’ 
a petition embodying the terms arrived at, undertook to present the petition at the next sitting of the 
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Court. Leave of the Court had not been obtained ; and at the time appointed, the guardian declin- 
ed to present the petition and opposed a decree being passed in its terms. Upon the plaintiff seek- 
ing to have the compromise enforced : 

Held : that inasmuch as leave of the Court had not been asked for, and the guardian had ob- 


ad 


jected to the Court passing a decree in terms of the compromise, the Court had no power to enforce 
the compromise, even though the terms of it might appear to be beneficial to the minors.” 

The rules contained in Order 32, make it quite clear that where a next 
friend or guardian ad litem has been appointed, he and he alone can represent 
the minors and therefore if a guardian ad litem has been appointed for a minor 
then the kartha of the family or the father of the minor cannot enter into a compro- 
mise so as to bind the minor unless the guardian ad litem is a party to it. The above 
principle laid down in Awadhesh Prasad v. Widow of Tribent Prasad? directly applies 
to the facts of the present case. The learned Judges there have referred to a number 
of cases in support of this proposition. The Privy Council in Chhabba Lal v. Kallu 
Lal, referred to the fact that rule 7 of Order 32 is imperative in its terms and 
must be strictly complied with and therefore an agreement to`refer a.matter to 
arbitration in a suit where minors are not represented can be done only with the 
permission of the Court as the interests of the minor might well be sacrificed by 
improper reference and it is necessary that the minor’s interests are protected by 
the Court. Such being the case, if a minor successfully challenges an agreement 
to refer as not made in compliance with rule 7, it is avoided against all parties. 
The suit in question was one for partition; but here there was no question of any 
conflict between the natural guardian and the guardian ad litem. That a Court 
will not record a compromise against a minor entered into by a person other than 
the guardian on record and that too without the leave of the Court is clear from 
the decision in Marwadi Vannagi v. Ranga Rao’. 


Mr. N. R. Raghavachariar appearing for the first defendant has cited a few 
rulings to show that if Exhibit A-1 cannot form the basis of a settlement as far as 
defendants 2 and 3“re concerned, then no compromise decree based on that can be 
passed even as against the first defendant. In Lakshmana Chetti v. Chinnathambi 
Chetiz* the award on which a decree was sought to be passed was made on a reference 
in a partition suit in which the minors were parties without the leave of the Court 
having been obtained and when it was prayed that a decree should be passed based 
on the award at least so far as the major members are concerned, that prayer was 
refused. At pages 330 and 331 there are observations to show that such an award 
could not be made the foundation for a decree. At page 331 we find the following : 

“It was then urged for the plaintiffs that the adjustment should at all events be held binding 
upon the parties thereto who were not minors. But the suit was a suit for partition among the mem- 
bers of an undivided Hindu family, and partial adjudication in such a suit is impossible. In these 
circumstances the agreement must be held to be altogether incapable of being acted upon under sec- 
tion 375 of the Code of Civil Procedure.” 3 

Decisions of other High Courts dealing with the same topic reveal a similar 
strain of thought. The observations at page 587 in Abhay Kumar v. Kirit Narain”, 
show that such a compromise cannot form the basis of a decree. In a case, where ° 
some only of the parties to a suit joined in a petition to compromise, the other 
parties are entitled to object to the compromise being recorded and if they had 
good cause, the Court has discretion to refuse to grant a decree in terms of the 
compromise. See Goptka Raman Ray v. Atal Singh®. ‘The decision in Durga Charan 
v. Akkari Das? also lays down a similar principle that it is impossible to have a com- 
promise that can remain effective or operative when one of the contracting parties 
drops out of it by reason of the fact that it is not binding on him and if it is not 
binding on one party it ceases to be an effective and operative compromise even so- 
far as the remaining parties are concerned. Here also it was a case of the compro- 
mise not being binding on the minor. It is unnecessary to multiply authorities 
which show that if a compromise is not binding on some of the parties it is impossible 
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to pass a lawful decree against those who have assented to it. See Vir Singh v. 
Kharak Singh*+, Macboolan v. Habib Ullah? and Chellaram v. Kimatram®. In these 
‘cases, the Court refused to pass a decree on a compromise not assented to by all the 
parties so as to bind others who are parties to it. Where an adjustment of a suit is 
invalid so far as some of the parties are concerned and it is impossible to separate 
the interests and liabilities of others, the adjustnfent fails in its entirety. Macboolan 
v. Habib Ullah’. 


But Mr. T. M. Krishnaswami Ayyar cited the observations of Venkatasubba 
Rao in Ttruvengada v. Thangavelu* to the effect that a compromise of a partition 
suit is not necessarily ineffectual because every party to the action does not join 
in it and though in some cases it may not be valid as a lawful compromise unless 
all the parties join in effect in it, each case must depend on its own facts. It is 
<lear from the facts of that case that the compromise was severable and separable 
and a decree could be passed as regards persons bound by it. It is impossible to 
apply the decision in that case which depended on special circumstances to the facts 
of the present case. 


We would therefore hold with the learned Subordinate Judge that there has 
been no lawful adjustment or compromise of the suit so far as defendants 2 and 3 
are concerned and Order 23, rule 3 cannot be invoked by the plaintiff to have 
a decree binding on defendants 2 and 3. In any event the suit being one for parti- 
tion and in view of the large body of case-law which hold that such a compromise 
cannot be cut into pieces and made effective as regards parties bound by it, we cannot 

ass a decree with regard to that portion alone. In the result the decision of the 
Sorda Judge is correct and the appeal is dismissed in the circumstances without 
costs. 

R.M. j ane Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN. 
Sastri Ammal and another .. Petitioners” 
v. 
Pravalavarna Naicker and another .. Respondents. 

Madras Hindu Religious and Charitable Endowments Act eee 1951), sections 57 (b) and 93—Suit 
to establish a claim to succeed to the office of hereditary trustee—If barred. 

A right to succeed to a hereditary office is angu to property and a claim to such a right is nor- 
mally cognisable by a civil Court unless that jurisdiction is ousted by a statute either expressly or by 
necessary intendmcnt. The bar imposed by stction 93 of the Madras Hindu Religious and Ghari- 


table Endowments Act would apply to determination by a civil Court of any dispute for determining 
or deciding which a provision has been made in the said Act XIX of 1951. 

Section 57 (b) of the Act only provides for determination of the question whether the office of 
trustee of a given religious institution is hereditary. A dispute between the claimants to succeed to 
an office, which is admitted on all hands to be hereditary, is not within the scope of section 57 (b) 
of Act XTX of 1951. Neither by express terms nor by necessary intendment does section 57 (b) of 
Act XIX of 1951 divest the civil Court of its jurisdiction to take cognisance of a claim to succeed to 
to the office of a hereditary trustee and that jurisdiction is not vested in the Deputy Commissioner. 
“The only dispute that falls within the scope of section 57 (b) is the dispute whether a trustee holds 
or held office as a hereditary trustee. That does not include within its ambit a dispyte respecting a 
right to succession to a hereditary office. 

(Language of section 47 (3) and section 57 (6) compared, Scheme of the Act analysed.) 

All classes of claims to succession to a hereditary trusteeship would appear to be outside the 
scope of section 57 (8). i 

Petition under Article 226 of the Constitution of India praying that in the 
<ircumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records relating to O.A. No. 17 of 1953 
on the file of the Deputy Commissioner of Hindu Religious and Charitable Endow- 
ments, Coimbatore and quash the Order, dated 27th January, 1955, therein. 
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A. Seshachariar, for C. Santhamurthi Nayudu and A. Venkatachari, for Petitioners. 


Special Government Pleader (V. V. Raghavan) on behalf of the State. 
S. Ramanujachartar, for 1st Respondent. 


The Court made the following 


OrpeR.—In O.A. No. 99 of 1939, proceedings instituted under section 84 of 
Madras Act II of 1927, the Board of Hindu Religious Endowments held that 
Sri Kanni Amman Temple, Manapakkam, Chingleput District, was an “ excepted’” 
temple as that was defined by Act II of 1927. That finding naturally implied that 
the trusteeship in that temple was hereditary. 


4 


It was common ground that Venkatachala was the founder of the temple. 
The petitioners’ case was that after the death of Venkatachala, his son-in-law Kolain- 
davelu succeeded to the office of trustee. Kolandaivelu had three sons. The first 
petitioner claimed she was the heir to Kanniappa, one of the sons of Kolandaivelu, 
and that the second petitioner was the widow and heir of Rajamanicka, another 
son of Kolandaivelu. ‘The petitioners claimed to have succeeded to the office of 
trustee on the death of Kolandaivelu’s sons. 


The first respondent in his turn claimed that he was entitled to succeed to the 
office of trustee as he was the reversioner to the estate of Venkatachala. The first 
respondent filed an application, which was numbered as O.A. No. 17 of 1953, under 
section 57 (b) of Madras Act XIX of 1951. The Deputy Commissioner eventually 
decided that application ex parte the petitioners, on 27th January, 1955. The 
Deputy Commissioner upheld the claim of the first respondent, that it was he and 
not the petitioners that was entitled to succeed to the office of hereditary trustee 
of the temple. The petitioners appealed to the Commissioner, who dismissed that 
appeal on 15th April, 1955. 


The petitioners thereupon applied to this Court under Article 226 of the Consti- 
tution for the issue of a writ of certiorari to set aside the order of the Deputy Gom- 
missioner, dated 27th January, 1955. The two main grounds put forward by the 
learned counsel for the petitioners in support of the application were (1) that the 
Deputy Commissioner had no jurisdiction under section 57 (b) of Act XIX of 1951 
to decide who was entitled to succeed to the office of the hereditary trustee of the 
temple, when there was no dispute at all over the question, whether the office of 
trustee in this temple was hereditary, and (2) even if the Deputy Commissioner 
had jurisdiction to decide this question, its exercise was vitiated in this case ; the 
decision on 27th January, 1955, which was ex parte the petitioners, amounted to a 
denial of reasonable opportunity to the petitioners to present their defence to the. 
claim of the first respondent before the Deputy Commissioner. 


Section 57 (6) of Act XIX of 1951 runs: . 


‘ “Subject to the rights of suit or appeal hereinafter provided, the Deputy Commissioner shall 
have power to inquire into and decide the following disputes and matters:— A 
* * * * * * 


(b) whether a trustee holds or held office as a hereditary trustee.” 


r 


The question for determination now is, when there was no dispute that the 
trusteeship of the temple was hereditary, and when the only dispute between the 
first respondent on the one hand and the petitioners on the other was who was. 
entitled to succeed to that office, did that dispute come within the scope of section 
57 (b)? H it did not, the Deputy Commissioner could have had no jurisdiction 
to decide that dispute. 


It can be taken as settled law that a right to succeed to a hereditary office is a 

right to property. A claim to such a right is normally cognisable by a civil Court, 

ess that jurisdiction is ousted by statute either expressly or by necessary intend- 
ment. Section 93 of Act XIX of 1951 runs: 
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“ No suit or other legal proceeding in respect of the administration of management of a reli- 
gious institution or any other matter or dispute for determining or deciding which provision is made 
in this Act shall be instituted in any Court of law, except under, and in conformity with the provi- 
sions of this Act.” 

The bar imposed by section 93 would thus apply to determination by a civil 
Court of any dispute for determining or deciding which a provision has been made 
in the Act, that is, Act XIX of 1951. So we come back to section 57 (b) of the Act. 
Does it expressly or by necessary intendment provide for the determination of a 
dispute of the kind I have specified above, that is, a claim to succeed to the office 
of hereditary trustee ? 


If the dispute is, whether the office of trustee of a given religious institution 
is hereditary, it would certainly come within the scope of section 57 (b). In my 
“opinion, that is all that section 57 (b) provides for. A dispute between the claimants 
to succeed to an office, which it is admitted on all hands is hereditary, is, in my 
opinion, not within the scope of section 57 (b) of Act XIX of 1951. 


The learned counsel for the first fespondent urged that the dispute between 
the first respondent and the petitioners came within the purview of section 57 (b). 
The aad counsel contended that one of the questions he asked the Deputy Gom- 
missioner to decide was whether the first respondent held the office of hereditary 
trustee of the temple and whether he was- dispossessed of that office. That, he 
argued, came within the scope of the ression ‘f whether a trustee held office, 
as hereditary trustee’ within the meaning of section 57 (b). The learned counsel 
also contended that the question, whether the petitioners, who are now in possession 
of the office, are entitled to remain in ession, would come within the scope of the 
expression ‘‘ whether the petitioners held office as hereditary trustees’ in section 
57 (0). These contentions, however, do not alter the nature of the claim that the 

t respondent presented, to the Deputy Commissioner for determination, whether 
the first respondent was entitled to succeed to the office of hereditary trustee of the 
temple and to recover possession of that office from the petitioners who are now in 
E Since it is accepted that the office itself is hereditary, the real dispute 

etween the parties is, who is entitled to hold that office, is it the first respondent or 
the petitioners ? 

In determining the scope of section 57 (b) of the Act, it should be useful to 
compare the language of section 57 (b) with that employed in section 47 of the Act. 
The only dispute that falls within the scope of section 57 (b) is the dispute whether 
a trustee holds or held office as hereditary trustee? That, in my opinion, does not 
include within its ambit a dispute respecting a right to succession to a hereditary 


+ r 


office. Section 47 (1) provides: 


“When a permanent vacancy occurs in the office of the hereditary trustee of a religious institu- 
tion, the next in the line of succession shall be entitled to succeed to the office.” 

That is only declaratory of the hereditary right. Admittedly the vacancy 

that arose in this case was a permanent one. The relevant portion of section 47 (3), 
runs : 
‘When a permanent... .vacancy occurs in such an office and there is a dispute respecting the 
tight of succession to the office...... the Deputy Commissioner may appoint a fit person to discharge 
the functions of the trustee of the institution until...... another hereditary trustee succeeds to 
the office of for such shorter term as the Deputy Commissioner may direct.” 

The language of section 47 (3), which refers to a dispute respecting the right 
of succession to the office, is significant, when it is compared with the language of, 
section 57 Rf whether the trustee holds or held office as hereditary trustee. If 
Section 57 s had been meant by the Legislature to include such a dispute also, 
that is, a dispute respecting the right of succession to the office, the language of 
section 57 (5) should have been different. It should be noticed that section 47 (3) 
and section 57 (b) confer jurisdiction on the same Deputy Commissioner. Section 
47 (3) of the Act certainly contemplates determination of the dispute respecting the 
right of succession to the office. Section 47 however does not vest in the Depu 
Commissioner the jurisdiction to determine that dispute. Nor does section 47 (3 
imply that the determination of such a question should be under the provisions of 
this Act, that is, under section 57 (0). 


a 
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If the position for which section 47 (3) of the Act provides has arisen, that is, 
af after the death of the last holder of the office there is a scramble for succession, 
and none of the claimants gets possession, and a tem ue eects appointment is made 
under section 47 (3) and a person is appointed by the Deputy Commissioner to 
discharge the functions of the trustee until the person entitled to the office succeeds 
to that office, can the claim of any of the persons tô succeed to that office come 
within the scope of section 57 (b)? The claimant in such a case cannot claim 
either that he held the office or that he holds office as hereditary trustee. His 
claim can only be that he is entitled to hold office as hereditary trustee. That will 
not fall within the bcope of section 57 (é). It is not enough to show that the last 
holder held the office as hereditary trustee. ‘There can be no dispute about that ; 
and there can be no need to determine that, because the dispute is only who is 
entitled to succeed to the heredi office. Obviously a claim to succeed to the 
office under such circumstances would fall outside the scope of section 57 (b). 


It should be difficult to interpret section 57 (b) to mean that while one class 
of claimants to succeed to the office of hereditary trustee of a temple is excluded 
by the language of section 57 (b), other classes of such claimants could be brought 
within the scope of section 57 (6). So the contention of the first respondent in this 
case, that he held office for a time until he was dispossesed as hereditary trustee, 
would not make his claim to succeed to the office a dispute within the meaning of 
sectidn 57 (b). All classes of claims to succession to a hereditary trusteeship would 
appear to be outside the scope of section 57 (b). 


If we examine the scheme underlying Act XIX of 1951, the scope of section 
57 b) becomes clearer. The Act provides for determination’ of certain disputes 

e first instance by tke Deputy Commissioner, and they are mainly disputes 
‘hat affect directly the day-to-day administration of a religious institution. If, 
for example, there are no hereditary trustees in a given religious institution the 
appointments of trustees have to be made under section 39 of the Act to carry on 
the administration of the temple. Ifa dispute arises whether the office of trustee 
in the institution is-hereditary or not, for on that would depend the ‘answer to the 
‘question whether there are no hereditary trustees within the meaning of section 39, 
such a dispute is specifically brought within the jurisdiction of the Deputy Commis- 
sioner under section 57 (b) of the Act. If there is no dispute that the office is here- 
ditary, but the dispute is who should succeed to that hereditary office, section 47 (3) 
of the Act provides for interim arrangements being made by the Deputy Commis- 
sioner till the dispute over succession is decided. In either event, whether the 
appointment is under section 39 or under section 47 (3), that appointment safeguards 
the interests of the institution. A dispute whether the office is hereditary affects the 
administration of the temple, and that explains the provision for the determination 
of that question by the Deputy Commissioner under section 57 (b) of the Act. It 
should be remembered that the powers conferred upon the Deputy Commissioner 
by section 57 of the Act could be exercised suo motu. Taking for example the deter- 
mination of the question, whether the office of a given religious institution is here- 
ditary, the Deputy Commissioner ean take up the question suo motu without any 
need for any applicant to bring up such a question before him, That again is 
‘consistent with the scheme M EA ying the Act, that the administratiom of the 
temple is the primary conċern of the statutory authorities including the Deputy 
Commissioner. tA dispute over succession to the office of a hereditary trustee 
‘cannot obviously affect the temple or its administration to the same extent as a 
dispute whether the office itself is hereditary. To the extent such a dispute can 
affect the administration of the temple provision is made in section 477 (3) of the 
Act. That power also can be exercised suo motu by the Deputy Commissioner. 
In deciding the scope of section 57 (b) a relevant consideration could be whether. 
the Legislature intended to clothe the Deputy Commissioner to decide also disputes 
respecting the right of succession to the office in proceedings initiated suo motu, that 
as, without any need for any claimant to the office coming up before the Deputy 
Commissioner with a request to adjudge the dispute. 


ae 
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- A trustee appointed under section 39 or section 47 (3) of the Act could avail 
himself of the provisions of section 87 of the Act. That again is a provision for 
safeguarding the interests of the institution and its administration. Section 87 
is also helpful in determining the scope of section 57 (b) of the Act. 


A person who succeeds to the office of hereditary trustees, for which section 
47 (1) provides, is not a person “ appointed ” within the meaning of section 87 
of the Act. Succession in such a case is based upon the hereditary right and not 
upon the recognition of that right by the Deputy Commissioner ; and certainly 
it does not depend upon any appointment by the Deputy Commissioner. If succes- 
sion to the office of a hereditary trustee is without any dispute from rival claimants, 
there should normally be no- further difficulty. There should normally be no 
occasion for a person succeeding to the office without any dispute to ask for- possession. 
of that office. If, however, succession to the hereditary office is after the determi- 
nation of a claim to succeed to the office, still it would be a case of succession under 
section 47 (1) of the Act, and in that case also no question of appointment as such 
could arise. And as he would not be a person appointed within the meaning of 
section 87, a person who succeeds to the office of hereditary trustee after disputes 
between the rival claimants have been settled by a competent tribunal, he could 
not apply either to the Deputy Commissioner under section 87. Thus, if the 
determination ofa dispute respecting a right of succession to the office is to be brought 
within the scope of section 57 (b) of the Act, the successful claimant would still 
have to go to the civil Court to recover possession of the office and whatever goes 
with it. Itis not possible to accept the construction of the language of section 57 (b) 
which involves so anomalous a position, that it takes away the jurisdiction of the 
civil Courts to determine the right to office but leaves the civil Courts with the 
jurisdiction to determine whether the claimant whose right is established should 
be given possession. 

The learned counsel for the first respondent referred to Gopalaswami Mudaliar 
v. Thyagaraja Mudaliar1, That may not be helpful in deciding the question at 
issue before me, the scope of section 57 (b) of Act XIX of 1951. The language 
of section 84 (b) of Act II of 1927 as it was finally amended by Act X of 1940 was, 
whether a trustee is a hereditary trustee as defined by this Act. That is not quite 
the same as section 57 (6) of Act XIX of 1951. Besides, there are other provisions 
of Act XIX of 1951 to some of which I have referred above which are not quite 
the same as those in Act II of 1927. Further, as I have already pointed out, the 
only question that arose for determination in the proceedings before the Deputy 
Commissioner in this case was whether it was the first respondent or the petitioners 
that was entitled to succeed to the office of hereditary trustee, and that was not the 
position in Gopalaswami Mudaliar v. Thyagaraja Mudattar?. 


Neither by express terms nor by necessary intendment does section 57 (b) 
of Act XIX of 1951 divest the Civil Court of its jurisdiction to take cognisance of a 
claim to succeed to the office of hereditary trustee, which, as I said, is a claim to 
property. I therefore hold that section 57 (6) does not vest that jurisdiction in the 
Deputy Commissioner. 


Since the Deputy Commissioner had no jurisdiction at all to take cognisance 
of or to decide the dispute respecting the right of succession to the office of hereditary 
trustee, the order of the Deputy Commissioner, deciding that dispute in favour of 
the first respondent, must be set aside. 


+ 


Learned counsel for the first respondent urged that, even if the’Deputy Com- 
missioner acted without jurisdiction, this is not a case where the petitioners should 
be granteď the discretionary relief of a writ of certiorari. 


The learned counsel for the first respondent pointed out that what in form the 
petitioners asked for was to set aside the order of the Deputy Commissioner, dated 
27th January, 1955; but that order was confirmed on appeal by the Commissioner, 
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and there was no prayer to set aside the order of the Commissioner. That may not 
be a bar to the exercise of the jurisdiction vested in this Court under Article 226 
of the Constitution. If the order of the Deputy Commissioner is set aside as one 
passed by a Tribunal wholly devoid of jurisdiction, the order of the Commissioner, 
which confirmed that order, would have no basis by itself. 


The next contention of the learned counsel for the first respondent was that, 
since section 62 of the Act provided an alternative remedy, this Court is not called 
upon to exercise its jurisdiction under Article 226 of the Constitution. No doubt 
the petitioners could file a suit under section 62, and in that suit the question of the 
jurisdiction of the Deputy Commissioner to decide the dispute could also be gone 
into. The existence of an alternative remedy is not a statutory bar to the exercise 
of jurisdiction under Article 226 of the Constitution, though it is well settled that 
the Court,would be slow to exercise its discretion in favour of the issue of a writ if 
there is an alternative remedy open to the petitioners. One of the facts that could. 
be taken into account in this case is that the Deputy Commissioner, who had no 
jurisdiction at all to decide the dispute, decided it ex-parte. Though, of course, 
the petitioners were mainly responsible for that position, in the cjrcumstances of 
this case, I do not think the existence of an alternative remedy should result in my 


_ maintaining the order of the Deputy Commissioner. 


The third contention of the learned counsel for the first respondent was that 
the petitioners were disentitled to the discretionary relief under Article 226 of the 
Constitution, because they submitted to the jurisdiction of the Deputy Gommis- 
sioner, and further they themselves invoked the jurisdiction of the Commissioner 
by preferring an appeal to him. Here again, normally, when a party voluntarily 
submitted to the jurisdiction of a Tribunal which had no jurisdiction, he would 
not be heard in proceedings under Article 226 of the Constitution to say that the 
Tribunal had no jurisdiction, merely because the decision of the Tribunal went 
against him. Of course, it is not that submission to jurisdiction that confers jurjs- 
diction on the Tribunal. It is merely a case of a factor being taken into account 
before the Court decides whether it should exercise its discretion in favour of the 
applicant before it. In this case, however, it could not be said there was real sub- 
mission to the jurisdiction of the Deputy Commissioner to adjudge the dispute. 
Though in the counter statement filed by the petitioners before the Deputy Com- 
missioner the question of jurisdiction was not raised in the specific form in which 
it has been raised in the proceedings before me, it should have been open to the peti- 
tioners to raise that question before the Deputy Commissioner. The parties were 
not bound by the strict rule of pleadings that could be enforced by a Civil Court. 
The case, as I have already pointed out, was decided ex-parte. In the appeal to 
the Commissioner, the main point urged was that the Deputy Commissioner should 
have granted the adjournment asked for by the petitioners and that he should 
not have decided the case ex-parte. Under such circumstances, neither the fact 
that the pétitioners participated up to a stage in the enquiry before the Deputy 
Commissioner, nor the fact that they appealed to the Commissioner ‘to set aside 
the order of the Deputy Commissioner is enough to disentitle the petitioners to the 
grant of relief under Article 226 based on the finding, that the Deputy Commissioner 
acted wholly without jurisdiction. 


In the view I have taken on the question, whether the Deputy Commissioner 
had jurisdiction, it is not necessary to go into the other contentions put forward 
by the learned counsel for the petitioners, that the Deputy Commissioner did not. 
give a real and effective opportunity to the petitioners to be heard in their defence. 


This petition is allowed. The rule is made absolute. The order of the Deputy 
Commissioner, dated 27th January, 1955, is set aside as one passed wholly without 
jurisdiction. No order as to costs. 


R.M. ) Rule made absolute. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


a PRESENT :—*Mr. Justice GovinpaA Menon AND MR. Jusrioe BASHEER AHMED 
AYEED. 


V. S. V. Thangavelu Mudaliar .. Appellant* 
v. o i 
G. Thirumalswami Mudaliar and another .. Respondents. 


Transfer of Property Act (IV of 1882), section 1o0o—-Chargs—Scope of—Charge created by a decree of 
Court—If within the scope of section 100—Extinguishment of charge—Property charged with several debts— 
Sale in execution of one debt—If extinguishes the other charges. 

A single charge, as distinct from a simultaneous-charge in favour of more than one party for di- 
ferent amounts, stands on a different footing. A single charge over property in favour of a creditor 
can become extinguished if the property is sold in execution of the decree creating the charge, but 
the same cannot be said to be the result when one of two simultaneous charges is enforced and the 
property is sold in the course of such enforcement. 


(Analogy of property charged with payments of maintenance—sale for arrears of maintenance 
does not extinguish the charge for future maintenance—pointed out). When there are more charges 
than one in respec} of the same property if it is sold in the enforcement of one charge, it cannot 
amount to the extinguishment of the other charge which has not been enforced. 


Even on a consideration of the language of section 100 of the Transfer of P ty Act itself 
it seems to be reasonable to hold that the section does not include within the scope of the phrase ‘by 
operation of law’ what is furnished between transfer by operation of law and that by or in execution 
of a decree by a competent Court would afford sufficient indication of the intention of the legislature 
that the seek created by oboe of law must be understood to be distinct and different froma 
charge created by a decree of Court and the former cannot include the latter. A charge created by a 
decree of Court cannot be a charge created by act of parties or by operation of law. It is altogether 
a different category not contemplated by section 100, Transfer of Property Act. The scope of sec- 
tion 100 is limited only to charges created by Act of parties or by operation of law. 


Durga Prasad v. Mt. Tulsa Kuar, A.I.R. 1939 All. 579 ; Ghasiram v. Kundanbai, L.L.R. (1941) 
Nag. 513 : A.I.R. 1940 Nag. 163 ; Debendra Nath Giri v. Smt. Trinapani Dasi, 1.L.R. 24 Pat. 245: 
ALR. 1945 Pat. 278; Prem Kuer v. Ram Lagan, A.I.R. 1948 Pat. 199, followed. 


x oes j EA v. o ra Sek ao 19) ae is ra p v. fee 
, LL.R. t. 86: i t.95; ata “Pillai v. } } 2 
MLJ. 388, differed. ney : di ° a ee: is ee 
Appeal against the order of the District Court of North Arcot at Vellore, dated 
the 7th July, 1952 and made in E.A. No. 19 of 1950 in E.P. No. 15 of 1948 in O.S. 
No. 71 of 1927 (Sub-Court, Vellore). 


N. R. Raghavachariar, V. C. Srikumar and P. S. Varadan for Appellant. 
S. Ramachandra Ayyar for Respondent. ` 


The Judgment of the Court was delivered by 


Basheer Ahmed Sayeed, 7.—This appeal. arises out of the order passed by the 
learned District Judge of North Arcot, in E.A. No. 19 of 1950 in E.P. No. 15 of 1948 
in O.S. No. 71 of 1927 on the file of the Sub-Court, Vellore. The appellant is the 
Ist respondent in Application 19 of 1950. The first of the two respondents in the 
appeal before us was the petitioner in the lower Court. 


The first respondent in his petition filed under section 47, Civil Procedure 
Code, prayed to the District Court that the properties described in his petition which 
are comprised in Schedule A to the execution petition should be exonerated from 
liability under the decree in execution on the ground that the second respondent 
Kanniappa Mudaliar had no saleable interest in the suit properties and that the 
first respondent was entitled to the same by virtue of his purchase in Court auction 
held in E.P. No. 2 of 1943 in the suit O.S. No. 71 of 1927 on the file of the Sub-Court, 
Vellore. O.S. No. 71 of 1927 was a suit for partition by two plaintiffs as against 
10 defendants. A preliminary decree was passed on the 4th August, 1930 and 
against that decree an appeal was filed by the first defendant in the suit. The 
appeal was A.S. No. 330 of 1930 on the’file of the High Court. The first defen- 
dant in the suit also filed an application for staying of further proceedings in the 





* AAO. No. 726 of 1952. 29th April, 1955. 
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suit which was C.M.P. No. 3514 of 1930 and he prayed for staying the passing of the 
final decree as well on condition that the petitioner therein, namely the first defen- 
dant furnished security for Rs. 12,900 to the satisfaction of the Sub-Court, Vellore. 
Further proceedings in the suit and the passing of the final decree appears to have 
been actually stayed on the acceptance of the security offered by defendants 1 and 2 
and another. Meanwhile, both the first plaintiff and the first defendant died and 
arpa 2 to 4 were impleaded as legal representatives of the first plaintiff. Similar- 
dy the second defendant was recognised as the representative of the first defendant. 
A final decree was passed on the rst November, 1941, in which various sums were 
‘decreed to be paid by the second defendant to plaintiffs 2 to 4 as one group and to 
defendant 3 and 4 forming the second group. ‘The direction in the decree material 
to the present appeal was the creation of a simultaneous charge over the shares 
-of the second defendant in the immovable properties for payments of the amounts 
decreed to plaintiffs 2 to 4 and defendants 3 and 4 respectively. 


Thereafter plaintiffs 2 to 4 filed E.P. No. 2 of 1943 for recovery of a sum of 
Rs. 25,958-13-0 as against the second defendant and their surety by sale of the 
.charged properties as well as the properties covered by the security bond already 
referred to and prayed for other reliefs as well. Notice of this execution applica- 
tion was issued to the second defendant and to the 12th defendant who was the re- 
‘presentative of the surety. Objections raised against the execution petition were 
heard and overruled by the Judge. The 12th defendant would appear to have 
deposited on the date of sale namely 11ih September, 1944, a sum of Rs. 12,000 
in Court and consequently the sale of his properties which were offered as security 
appears to have been averted ; but the other properties covered by the execution 
application were sold and the Ist respondent petitioner who is a stranger third 
party purchased them for Rs. 15,500 at the Court auction. This sale was duly 
-confirmed and a certificate of sale was issued on the 21st December, 1944. Under 
this sale certificate, the auction purchaser took possession of the properties and 
has been in enjoyment. 


Thereafter the present appellant before us who was the first respondent in the 
lower Court obtained an assignment of the decree from the 4th defendant by a 
registered deed, dated 26th January, 1948. He became entitled to recover the sum 
-due under the decree by virtue of this assignment and therefore he filed E.P. No. 15 
-of 1948 for recovery of a sum of nearly Rs. 60,000 from the second defendant and 
sought the sale of the properties. ‘The second defendant judgment debtor did not 
object to the recognition of the assignment in favour of the appellant and the transfer 
was accordingly recognised and the Court ordered execution of the decree to be 
proceeded with. 


Thereupon the first respondent impleaded himself in the Execution Petition 
namely No. 2 of 1943 and filed E.A. No. 19 of 1950 out of which the present appeal 
‘has arisen. In his application as already stated, he claimed that the properties 
purchased by him in Court auction and which were in his possession and enjoy- 
ment should be exonerated from being proceeded with in execution. In his peti- 
tion he raised three grounds in support of his prayer . The first ground was that 
he had a priority of charge since his charge really arose out of the security bond 
‘executed by defendants 1 and 2 and the surety covered by Exhibit A-3 and that 
it was intended to operate only in favour of the plaintiffs in whose foot-steps he had 
entered as auction purchaser. His point was that the preliminary decree was 
-only in favour of the plaintiffs and though the final decree created charges in res- 
pect of the sums payable to the plaintiffs and also to the defendants 3 and 4, the 
-charge of the plaintiffs-had a priority under the circumstances. The second ground 
urged by the first respondent was that the appellant was estopped by conduct and 
notice of Exhibit P-2 in which the first respondent became the auction purchaser. 
He also urged that the appellant’s assignor, the 4th defendant in the suit was aware 
-of the execution petition filed by the plaintiffs and that the appellant who became 
the assignee of the 4th defendant was himself conducting the litigation on behalf 
-of the plaintiffs, that the 4th defendant also filed an execution petition 8 of 1945 
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for delivery of possession of the properties allotted to him under the decree when 
E.P. No. 2 of 1943 in which the sale was held was pending. The first respondent 
also urged that the 4th defendant and the present appellant accepted the Court 
sale by applying for rateable distribution of the assets in E.A. No..164 of 1946. The 
third and the most important ground which is material for the purpose of this 
appeal was that where properties are sold in the enforcement of a single indivisible 
‘charge created under a decree, even though the sale was for the amount due to 
one party alone, the property passed free of encumbrances to the Court-auction 
purchaser, and the charge if any in favour of another creditor became extinguished 
by such sale and that the remedy of any other interested dl entitled under the 
charge would be only against the moneys realised by the sale by rateable distribu- 
tion. 

The learned District Judge did not accept the first two grounds urged by the 
first respondent and held that the first respondent was not entitled to any priority 
and that the final decree created a simultaneous charge not merely in favour of 
plaintiffs 2 to 4 but also defendants 3 and 4. The learned District Judge also 
held that, notwithstanding the fact that it might be said that the 4th defendant 
was aware of the execution petition and that he also applied for rateable distribu- 
tion of the assets in E.A. No. 164 of 1946 which was dismissed, if the properties 
were still liable to be proceeded by way of enforcement of the charge, it was no 
defence to contend that there was some kind of estopped by conduct because the 
appellant-first respondent must be deemed to have acquiesced in the Court sale. 
The learned Judge also held that actually in E.P. No. 2 of 1943 no notice of the 
application was issued to defendants 3 and 4 though the 4th defendant was impleaded 
in the proceedings before him as legal representative of the third defendant who 
died. But on the third question, the learned District Judge however, held that the 
first respondent was entitled to succeed on the principle of law governing mortgages 
and held that the properties having been sold for full value to third party in enforce- 
ment of the single indivisible charge at Court auction, the Court auction purchaser 
took them free of any further liability under that very charge and therefore allowed 
the petition. The first respondent the assignee of the decree in favour of defen- 
Sade 3 and 4 has preferred this‘appeal against the said order of the learned District ` 

udge. 

Mr. N. R. Raghavachari appearing on behalf of the appellant urged that the 
principle of the extinguishment of mortgage rights when properties are brought 
to sale in execution of mortgage rights when properties are brought to sale in exe- 
cution of mortgage decrees cannot apply to charges created by a decree of Court 
and that the rule laid down in section 100 of the Transfer of Property Act, does 
not apply to such charges created by decrees of Court. The first part of section 
100 relating to the charges is to the following effect : 

“Where immoveable property of one person is by act of parties or operation of law made security 
for the payment of moncy to another and the transaction does not amount to a mortgage, the latter 


person is said to have a charge on the property and all the provisions herein before contained which 
apply to a simple mortgage shall so far as may be apply to such charge.” 


The second part of section 100 is to the following effect : 


“ Nothing in this section applies to the charge of a trusjee on the trust property for 
properly incurred in the execution of his trust and save as otherwise expressly provided by any law 
for the time being in force no charge shall be enforced against any property in the hands of a person 
to whom such property has been transferred for consideration and without notice of the charge.” 

Relying on this section it is that the learned counsel for the first respondent 
vigorously contends that since the auction purchaser the first respondent had paid 
consideration and since the sale has taken place in the enforcement of a single 
indivisible charge, the charge cannot be enforced against the properties in the 
hands of the auction purchaser as the section lays down that all the provisions which 
apply to simple mortgages also apply to such charges. It is true that the auction 
purchaser has paid full consideration for the property which he has purchased in 
Court auction but that does not mean that he has paid also the value of the charge 
in favour of defendants 3 and 4. But even granting that section 100 applies to a 
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charge created by a Court decree, it is difficult to see how merely because the auc- 
tion purchaser has paid consideration towards the enforcement of one charge 
which had no relation or reference to the other charge, the property could not be 
proceeded against in the enforcement of the other charge infavour of defendants 3 
and 4 whose assignee the present appellant is. Many other conditions will have to be 
Satisfied before the auction purchaser could claim immunity in respect of the pro- 
perties purchased by him. In the first place he must be a purchaser without notice 
of the charge. In this case by no stretch of imagination could it be said that the 
auction purchaser purchased the property without notice of the charge in favour 
of defendants 3 and 4., For the very decree in execution.of which the property 
has been brought to sale by the assignors of the first respondent creates a charge 
not merely in favour of his assignors but also in favour of the assignors of the appel- 
lant. As has been pointed out by the learned District Judge the proclamation of 
sale itself appears to have restricted the scope of the sale only to the charge in favour 
of the first respondent’s assignors and no auction purchaser could be heard to say 
that he purchased the properties in Court auction without the knowledge of even 
the very decree itself under which the properties were brought to sale, It is clear, 
therefore, that this important requirement, namely, want of notice, which will 
entitle the auction purchaser to get the properties purchased by him exonerated, 
has not been complied with ; for he must be deemed to have~had notice of the 
charge created by the decree in the execution of which he was purchasing. 


In the second place, the charge created by the final decree in favour of defen- 
dants 3 and 4 is admittedly simultaneous with the charge created in favour of plain- 
tiffs 1 and 2. By no means could it be said to be a subsequent charge in point of 
time as in the case of a subsequent pusine mortgagee in order to give any priority 
or any greater right to the first respondent herein. The effect of this simultaneous 
charge in favour of two sets of parties under the same decree is not that one charge 
ig prior and the other is later and the learned District Judge has therefore rightly 
rejected the contention of the first respondent that he has any priority, which claim 
the first respondent wanted to butress by reason of the preliminary decree also 
the security bond and other circumstances. When a simultaneous charge is created 
in respect of two different sets of parties, it means that two charges are created one 
in favour of each set and especially so, when the parties are different. Again when 
the charges created are also in respect of two different amounts payable by the 
judgment debtor, it cannot be said that the charge is one and the same or that it is 
single and indivisible. It is but reasonable, on the other hand, to construe the simul- 
taneous charge as two charges created in respect of two different sets of individuals 
and in respect of two different amounts. Consequently, though the creation of a 
charge may be simultaneous under the same decree, the contention that the charge 
is one single indivisible charge seems to carry no meaning in the circumstances 
of this case. When two charges are created in respect of two: different amounts, 
it means that the two sets of individuals are entitled to enforce the charge created 
in their favour separately and independently, though it may be against one and the 
same judgment-debtor and in respect of the self same properties. The learned 
District Judge has laboured hard on the point that since the charge 1s simultaneous, 
it is single and indivisible and therefore once such a charge is enforced, it amounts 
to an enforcement of the charges in their entirety, the party purchasing the property 
sold in enforcement of the charges takes the entire property without its being in 
any way subject to the other charge created in respect of the other individuals 
which has not, however, been yet enforced. It is impossible to understand how 
wher there existed two charges, one of which alone was sought to be enforced 
and the properties brought to sale in enforcement of the charge, the other charge - 
also gets extinguished though the party entitled to that charge has not sought to 
enforce it, nor any property brought to sale in execution of that charge. 


In this case, the matter has been made worse by the fact that the other charge 
holders, namely, defendants 3 and 4 the assignors of the appellant have not been 
given any notice of the enforcement of the charge by the assignors of the first res- 


+ 
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pondent. The case is different in the case of a simple mortgage ; if a subsequent 
pusine mortgagee is given notice, and is made a party the mortgagee right that 
exists in favour of the pusine mortgagee gets extinguished, when the mortgaged 
properties are brought to sale in execution of the mortgage decree, to which the 
pusine mortgagee has been made a party. But in this case, as the learned District 
Judge has held that no notice was given to defendants 3 and 4, so the enforcement 
of the charge by the plaintiffs cannot in any way prejudice or take away the right 
of defendants 3 and 4 to enforce the charge created in their favour. The charge, 
therefore, subsists and it may be enforced at any time. Naturally their assignee 
also will not be affected by any enforcement of the charge in favour of the plaintiffs 
2and 3. The enforcement of the charge cannot ipso facto make the other charge 
become non-existent unless it is done in a legal manner. 


Mr. Raghavachari for the appellant, however, urged that so long as the charge 
created in favour of the appellant’s assignors subsists without having been enforced 
or disposed of by any other means known to law, any purchase in execution of the 
charge in favour of plaintiffs 1 and 2 would also be affected by the law of lis pendens 
for though the charge created in favour of defendants 3 and 4 has been simultane- 
ous, still it being a separate and an independent charge created in respect of a 
different sum payable by the second defendant to defendants 3 and 4, any sale of 
the property in enforcement of the charge in favour of the plaintiffs would only be 
still subject to the charge which remains yet to be enforced by the other charge- 
holders. The mere sale of the properties with the distinct statement in the pro- 
clamation of sale that it is ‘being sold for the enforcement of the charge in favour 
of only the plaintiffs without making mention of the other charge under the self 
same decree, cannot by any means put an end to the charge in favour of the other 
charge-holder, and cannot assure the purchaser a title free from all encumbrances 
in the property sold. He cannot be said to have purchased the property free of the 
charge. A single charge as distinct from a simultaneous charge in favour of more . 
than one party for different amounts stands on a different footing. A single charge, 
over a property in favour of a creditor can become extinguished if the property 
is sold in execution of the decree creating the charge, but the same cannot be said 
to be the result, when one of the two simultaneous charges is enforced and the 

roperty is sold in the course of such enforcement. ‘The analogy of charges created 
or Maintenance appears to be opposite in this case, for when a charge is created 
for maintenance payable to any decree-holder, if for arrears of such maintenance, 
the charge is sought to be enforced and property is sold in the course of such enforce- 
ment, any purchaser who buys the property, does not buy the same to the complete 
extinction of the maintenance charge. On the other hand, so long as the decree 
for maintenance is a charged decree in respect of the property, any purchaser who 
buys the property in execution of the decree for arrears of maintenance will only 
buy that property subject to the charge which still subsists in respect of future 
maintenance. Thé liability in respect of future payments of maintenance always 
remains even after one or two sales have taken place after the realisation of the 
arrears payable under the decree. It cannot be argued that the effect of the sale 
of the property to satisfy the claim for the arrears extinguishes the charge completely 
and once for all. It is only a sale to satisfy the particular claim for the arrears and 
not to satisfy the maintenance decree as a whole, even as the charge for future 
maintenance still remains attached to the property and the auction purchaser 
gets the property only subject to the charge. So also when there are more charges 
than one in respect of the same property, if it is sold in the enforcement of one charge, 
oe amount to the extinguishment of the other charge which has not been 

orced. 

The more important and substantial point urged by the learned counsel. for 
the appellant and which remains to be considered is that the principle enunciated in 
section 100 does not apply to the charges created by decrees of Court. Even at 
the outset, it may be mentioned that what the section specifically mentions is only 
the charge created by the Act of parties or by operation of law. Obviously the 
charge now in question was not one created by the act of parties nor could it be 
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said to be a charge created by operation of law. It is difficult to see how rights. 
created by virtue of directions under a decree could be the same a5 those created 

by operation of law. Even so, liabilities created under a decree of Court cannot 

be the same as liabilities created by operation of law. As against the two categories 
of rights or obligations created by act of parties and those by operation of law, it is 
easily conceivable that rights or obligations created by directions contained in decrees 

or orders of Court form a distinct and different category altogether. It is not neces- 

sary for us in this appeal to go into the numerous instances of rights and obligations 

created by the operation of law, as distinct from rights and obligations created under 
decrees or orders of Court. Suffice it to say that the rights of the Government or any 

Public body to recover its dues by way of taxes or other fees in respect of properties, 

trades or professions or other transactions which become payable by virtue of sec- 

tions of the law enacted by the State Legislature are always distinct and different 
from what the parties are awarded and become entitled to recover or enforce by 

virtue of decrees or orders of Court. Such being the case, even on a consideration of 
the language of section 100 itself, it seems to be reasonable to hold that section 100 

of the Transfer of Property Act, does not include within the scope of the phrase 

by ‘Operation of law’ what is brought into existence by reason of orders or decrees of 
Court. ' 


The question whether a charge created by a decree is within the scope of this 
section or not seems to have been a subject of conflicting. decisions. One view 
appears to be that where a decree incorporates a compromise creating a charge 
upon some immovable property of the judgment debtor it should be considered 
to be a charge within the meaning of section 100 of the Transfer of Property Act. 
The argument advanced in support of this view is that since the charge is the out- 
come of a compromise, it should be classified as a charge created by act of parties. 
The underlying principle being that the compromise is a contract-and when it is 
embodied in a decree, it does not cease to be a compromise. Another view appears 
to be that a charge created by a decree based upon an award will be treated as a 
charge created by operation of law. This is based on the view that the expression 
‘operation of law’ means working of the law. A third view is the one which we 
have already referred to, namely, that a charge created by. a decree is not a charge 
within the meaning of this section. There are numerous decisions in support 
of each one of the views set forth above. As already indicated we are inclined to- 
hold the view that the scope of section 100 of the Transfer of Property Act, is limited - 
only to charges created by act of parties or by operation oflaw. Ifit were otherwise, 
the section would not have left out charges created under a decree of Court from 
being included within the scope of the section. We are not also convinced that a 
charge created by a decree would be considered to be a charge by operation of 
law. ‘The reasonable view in our opinion to take will be that the legislature did not 
intend to include charges created by decrees to come within the scope of section 
100. The distinction furnished between transfer by operation of law dnd that by 
or in execution of a decree by a competent Court would afford sufficient indication 
that the legislature could not have intended to bring within the scope of the expres=- 
sion ‘operation of law’ what js sought to be done by decrees or orders of Court. 
- In our opinion the charge created Gy operation of law must be understood to be 
distinct and different, from a charge created by decree and the former cannot in- 
clude the latter. 


In Durga Prasad v. Mt. Tulsa Kuart, where a decree for future maintenance 
in favour of a Hindu Widow had declared a charge for future maintenance on the 
property in possession of the husband’s family, it was held that the immovable 
property has not been made security for the payment of money by the act of parties 
or by operation of law, but it was only by virtue of a decree that a charge has been 
created on certain specified immovable properties and therefore, Order 34, rule 
r4 was not a bar in her way. On the analogy of maintenance charge created by 
decree which is enforceable every time the maintenance fell into arrears without 
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the charge being extinguished by one or more sales of the property on prior occa- 
sions, we think that the second charge created simultarieously by virtue of a decree 
cannot come within the scope of section 100 so as to have the effect of the same being 
extinguished by reason of a prior sale in execution of the first charge. 

In Ghastram v. Kundanbat1, and Debendra Nath Giri v. Smt. Trinayant Dasi? which 
are again cases of maintenance decree creating a charge on certain properties 
of the judgment debtor entitling the decree holder to realise the same by taking 
out execution without the necessity for fresh suits after every default in the pay- 
ment of the decree, it was held that the decree was in the nature of a composite 
decree which is not one single decree but comprised as many decrees for payment 
and realisation of the properties charged as and when there were defaults and that 
the purchase by the decree-holder in any previous execution of one of the items 
of the properties charged could not attract the operation of section 60 when a fresh 
execution was taken for realisation of the further maintenance accrued due by the 
default of the judgment-debtor. It was further held that a charge created by a 
decree of the Court was. neither the charge created by the Act of parties nor one 
created by operation of law and that therefore section too could not apply. 


To similar effect is the decision in Prem Kuer v. Ram Lagan®. The Bench is this 
decision held that a charge created by a decree of the Court is neither a charge crea- 
ted by act of parties or created by operation of law and that such a charge did not 
fall under section roo. 


In Goswami Maheshpuri v. Ramchandra Sitaramji*, however it has been held that 
when a charge is created by a decree, there is no privity of estate between the charge 
holder and the judgment-debtor is free to deal with the property and a person 
taking bona fide without notice of such a charge ought to be protected. But there is 
also an obiter dictum that there is no difference in principle between a charge created 
by a decree and also created by a contract and that if a charge does not create any 
interest in the ymmovebale property, it should make no difference whether it is 
created by act of parties or by terms of a decree. In our opinion this decision does 
not help the respondent to any extent. 


In Basumati Kuer v.‘Harbanst Kuer”, it was held that where a particular right is 
charged on specific immoveable property by a decree of Court, such right cannot 
be enforced against a subsequent transferee for valuable consideration and without 
notice of the charge. It was also held that a charge created by a decree in pursu- 
ance of an agreement between the parties would be a charge created by act of par- 
ties and consequently one contemplated under section 100. We do not think that 
this decision has any application to the facts of the present case for the charge in the 
present case has not been created by agreement between the partits, but it was one 
created by a final decree passed by the Court. 


In Venkatachala Pillai v. Rajagopal Naidu® Bell, J., has held that the words 
* Operation of law’ occuring in section 100 of the Transfet of Property Act, in- 
cluded a charge brought.into being by a decree of a competent Court. We are not 
inclined to agree with the learned Judge that section 100 included within its scope 
charges created by decrees of Court. 

On a consideration of the conflicting decisions that we have referred to above, 
we do not think that we shall be justified in holding that the charge created by a 
decree is one that comes within the scope of section 100 of the Transfer of Property 
Act. In our view, it cannot be a charge created either by act of parties by operation 
oflaw. It is altogether a different category not contemplated by section 100 of the 
"Transfer of Property Act and the respondent therefore, cannot take advantage of 
his purchase of the property sold in enforcement of the charge created by the decree 
to the detriment of the other charge created by the same decree but which is still 
subsisting and which is yet to be enforced by the party in whose favour it was created. 
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The learned counsel for the respondent also raised a further point, namely, 
that the application E.A. No. 164 of 1946 made by assignors of the present appellant 
for rateable distribution had the effect of extinguishing the charge in favour of the 
said defendants 3 and 4. His argument was that since the Court held that the 
assignee of defendants 3 and 4 was not entitled to rateable distribution of the pro- 
ceeds brought into Court by virtue of the sale of the property in the enforcement 
of the charge held by the plaintiffs, the appellant cannot once again re-open the ques- 
tion and that the order also acted as res judicata. We do not think we can agree 
with the learned counsel for the respondent on this point. If anything, the order 
refusing rateable distribution to the assignee of the defendants 3 and 4 meant only 
that he was entitled to enforce his charge independently of the prior execution in 
enforcement of the charge. In other words, the order merely had the effect of 
‘confirming the right of the assignee of defendants 3 and 4 to enforce his charge and 
mot to claim any rateable’distribution out of the moneys brought into Court as a 
result of the enforcement of the charge held by the plaintiffs, that is to say, the assig- 
nee of the defendants 3 and 4 was not entitled to claim the money which did not 
belong to him because it was not brought into Court in execution of his charge on 
the properties. ‘The money in Court did not really represent the value of the pro- 
ceeds of both the charges that the parties were entitled to and out of which only 
one was enforced. We are not convinced that the order in E.A. No. 164 of 1946 in 
any way precludes the appellant from enforcing his charge which still subsists in his 
favour and which in our opinion has not been extinguished by the enforcement of 
the charge in favour of the plaintiffs. 


In the result, we set aside the order of the learned District Judge and remand the 
application to the lower Court with a direction that the decree-holder may be made 
a party to it and ordered to bring into Court the sale proceeds which will be dealt 
‘with in accordance with law either by returning the sale proceeds to the auction- 
purchaser and ordering a fresh sale making all interested persons as parties or by 
confirming the sale and distributing the sale-proceeds among the charge-holders 
rateably. 


No costs. 
R.M. —— Order set aside : Application remanded. 


IN THE HIGH COURT OF JUDICGATURE AT MADRAS. 
PRESENT :——Mr. Justice RAMASWAMI GOUNDER. 
Subramanya Bhatta .. Appellant* 
U. 
Devadas Nayak (as kartha of the family) and others .. Respondents. 
Arbitration Act (X , sections d 21—‘Court’—If_ includes Comi—P 
lie Co We fer dipa bebo Kaai Jor elisa T i a 


The definition of © Court ° in section 2 (c) of the Arbitration Act includes an appellate Court 
and so under section 21 of the said Act an appellate Court can refer disputes between litigants for 
the decision of arbitrators. ‘The provisions af section 107 (2) of the Code of Civil Procedure would 
still empower an appellate Court to refer disputes to arbitration, notwithstanding the fact that the 
provisions relating to arbitration contained in Schedule II of the said Code has been repealed and 
re-enacted as a separate Act of 1940. 

Moradhwaj v. Bhudar Das, A.J.R. 1955 All. 353, referred. 

Thakur Prasad v. Baleshwar Ahir, A.I.R. 1954 Patna 106, followed. 
Abani Bhushan Chakrabarti v. Hem Chandra Chakrabarti, I.L.R. (1946) 2 Cal. 492, differed. 


Appeal against the order of the District Court of South Kanara, dated the 28th 
August, 1952 and made in L.A. No. 228 of 1952 in A.S. No. 29 of 1950 (O. S. No. 44 
of 1947, Sub-Court, South Kanara.) 

T. Krishna Rao for Appellant. 


A. Narayana Pat for Respondent. 
ttn ATA AAO, OCC At A E tte renaming 
t AAO., No. 663 of 1952. ` 8th July, 1953. 
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The Court delivered the following 


Jupcment.—In this appeal, the learned counsel for the appellant raised a ques- 
tion of law, not covered by any decision of our High Court, as to the powers of an 
appellate Court to refer the disputes between ‘the parties to arbitration. During 
the pendency of the appeal A.S. No. 29 of 1950, the District Judge of South Kanara, 
on the joint application of both the parties to the appeal, referred the matter to 
arbitration ; and on receipt of the award which went against the third respondent, 
he filed a petition, R.I.A. No. 228 of 1952, to set aside the award and to hear the 
appeal on the merits. Before the learned District Judge, two grounds were taken. 
by the petitioner : (1) that the notices required by section 14 were not given, and. 
(2) that the appellate Court cannot refer a dispute to arbitration and that the refe- 
rence itself was therefore bad. The learned District Judge negatived both the con- 
tentions and held that the reference to arbitration was proper and within the 
powers of the appellate Court, and accordingly dismissed the petition. As against 
that order, the present appeal has been preferred. In this appeal, the only conten- 
tion that was advanced for the appellant was the same as ground No. 2 raised before 
the learned District Judge, namely, that an appellate Court has no powers to refer 
the matter to arbitration under section 21 of the Arbitration Act. 


The provisions relating to arbitration were originally embodied in schedule 
II of the Civil Procedure Code. But those provisions were repealed and re-enacted. 
into a separate code by Arbitration Act X of 1940. We have therefore to look te: 
the provisions of that enactment to answer the contention advanced for the appel- 
lant. Prior to the enactment of Act X of 1940, there was no difficulty in holdas 
that an appellate Court had powers to refer the disputes between the parties to the 
appeal to arbitration under schedule II of the Code of Civil Procedure by reasom 
of the provisions of section 107 of the Code, under which an appellate Court is given 
the same powers and authorised to perform the same duties as are conferred and. 
imposed by the Code on Courts of original jurisdiction in respect of suits instituted: 
therein. Reference may made to an old decision of our High Court reported in 
Sankaralingam Pillai, In ret. It is contended for the appellant that after the repeal! 
of the second schedule and the re-enactment of these provisions into a separate Code, 
it is not open to resort to section 107 of the Gode, and emphasis is placed on the 
words “ by this Code,” occurring in clause 2 of that section. But that contention 
has been answered by a Full Bench decision of the Allahabad High Court reported 
in Moradhwaj v. Bhudar Das*. The learned Judges held that by reason of section 8 
of the General Clauses Act, the provisions of section 107 (2) of the Code would 
still empower an appellate Court to refer the dispute to arbitration. At page 358, 
their Lordships have observed : 

“ The Arbitration Act repeals and re-enacts the provisions of schedule II of the Civil Procedure 
Code. Section 107, Civil Procedure Code, conferred upon the Appellate Court the same powers 
and the same duties as nearly as may be conferred and imposed by the Code on the Courts of original 
jurisdiction in respect of suits instituted therein. The word ‘Code’ included schedule IT also, and 
therefore, it was held that under schedule IT an appellate Court has, in exercise of the powers con- 
ferred upon it under section 107, the power to refer matters to arbitration. The words ‘ any other 
enactment’ in section 8 must, in our opinion, include the non-repealed part of the former enact- 
ment. The word ‘ Code’ in section 107 would therefore include a reference to the Arbitration Act 
which has incorporated the provisions of schedule II of the Civil Procedure Code. This would. 
become apparent if the word * Code ’ in section 107 was amplified and in its place the following 
words were written : ‘the sections and schedules of the Code’. The repeal of schedule II, and its 
re-enactment in the Arbitration Act, therefore, does not make any difference so far as the powers 
of the appellate Court under section 107 are concerned, because those powers will still refer to 
the provisions of the Arbitration Act which have taken the place of the second schedule.” 

Even apart from that view, it seems to me that there is no insuperable difficulty 
in reaching the same conclusion by interpreting the word “Court”? occurring in 
section 21 of Chapter IV of the Arbitration Act, as including an appellate Court. 
Chapters II and III of the Act deal with cases of arbitration where there is no 
suit pending, and Chapter IV deals with arbitration in pending suits. Section 
21 occurring in Chapter IV, provides that in any suit, if all the parties interested 
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agree that any matter in difference between them in the suit shall be referred to 
arbitration, they may apply in writing to the Court for an order of reference. The 
question is whether the word ‘Court’ in that section means only the Court of 
original jurisdiction and does not include an appellate Court. That word has 
been defined in clause (c) of section 2 as meaning 

“a Civil Court having jurisdiction to decide the questions forming the subject-matter of the 
reference if the same had been the subject-matter of a suit, but does not, except for the purpose 
of arbitration proceedings under secion 21, include a Small Cause Court.” 
It is appropriate to make two observations in regard to that definition. One is. 
that the definition refers to a civil Court having jurisdiction and not original juris- 
diction. Secondly, the definition excludes only a Small Cause Court (except under 
section 21) and not an appellate Court. If the intention of the Legislature were to 
exclude an appellate Court to deprive the parties to an appeal of a very important 
right of referring their disputes to arbitration even at that stage it would have been 
quite easy for the Legislature to put into the definition appropriate words which 
would convey that idea. It is obvious that the civil Court having jurisdiction to 
decide the questions forming the subject-matter of reference, if the same had beem 
the subject-matter of a suit, would include both the classes of Courts, namely, 
Courts of original jurisdiction as well as appellate Courts, for, both the Courts 
have jurisdiction to decide those questions. That was the view adopted in Thakur 
Prasad v. Baleswar Alir+, where their Lordships observed at page 107 thus :— 

“Examining the definition of the term ‘Court’ as given in section 2 (c), Arbitration Act, quoted 
above, there seems no valid ground for holding that it excludes an appellate Court. Just as a Court of 
first instance has ‘ jurisdiction to decide the questions forming the subject-matter of the reference, if 
the same had been the subject-matter of a suit’, so also an appellate Court has the same ‘ jurisdiction. 
to decide the questions forming the subject-matter of the reference if the same had been the subject- 
matter of a suit. This is the function of an appeliate Court as well.” 
I respectfully agree with the above view. However, that interpretation was not 
adopted by the Calcutta High Court in a decision reported in Abani Bhushan Chak- 
rabartt v. Hem Chandra Chakrabarti?, ‘Their Lordships gave two reasons: The 
first was, to quote their own words :— 

“The lower appellate Court has of course the power to enter into and to decide questions of 


fact, and to that extent, it may be said that they have jurisdiction to decide questions forming the 
subject-matter of the reference, but this jurisdiction is the special jurisdiction of an appellate Court 
and in that capacity they would have no jurisdiction to decide those questions if they had been the 


subject-matter of a suit. In this view of the matter, we do not think that a ‘Court’ as defined in the 
Arbitration Act, will include an appellate Court.” : 
The second reason was :— 

“ And we cannot think that it was ever intended that the question whether an appellate Court 
was empowered to refer matters to arbitration should depend on any such question as whether that 
Court had pecuniary jurisdiction to decide the questions at issue if they had formed the subject- 
matter of a suit.” 

With great respect, I do not feel impressed with those reasons ; and I definitely 
prefer to follow the view expressed in Thakur Prasad v. Baleshwar Ahir}, referred to 
above. It is also true that in the Allahabad Full Bench case referred to above, 
the view was taken that according to the definition of the word ‘Court’ in section 
2 (c) of the Arbitration Act, it must mean Court of original jurisdiction and cannot 
include an appeal or execution proceedings. That view appears to have been 
on the ground that for the purpose of Chapters II and III of the Arbitration Act, 
the Court that is called upon to function is the Court of original jurisdiction and so, 
the word “Court” occurring in section 21 of Chapter IV, which must convey the 
Same meaning, necessarily excluded an appellate Court. But it seems to me that 
under Chapters II and HI, an appellate Court will not be called upon to function, 
because there is the Court of original jurisdiction to exercise those functions on 
the principle embodied in section 15 of the Civil Procedure Code, and not because 
there is anything in the definition itself necessarily excluding an appellate Court. 


For these reasons, I am of the view that the definition of “Court” in section 2 (¢) 
of the Arbitration Act includes an appellate Court, and so, under section 21 an 
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appellate Court can refer disputes between litigants for the decision of arbi- 
trators. ‘The word” suit in that section can present no difficulty, because an 
appeal has always been held to be a continuation of the original suit. In the Patna 
case referred to above, it was observed : 


“I see, therefore, no reason why a restricted meaning should be given to the word ‘suit’ as used 
in section 21, Arbitration Act. In my opinion the term ‘suit’ in that section ought not to be taken 
to exclude an appeal. I, for myself, find no good ground for the legislature, while giving power to 
the Court of original jurisdiction to make an order of reference under section 21, Arbitration Act, 
to exclude an appellate Court from making such an order.” 


As no other point was argued in this appeal, it will stand dismissed with costs. 
R.M. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JustTIoe RAJAGOPALA AYYANGAR. 


S. N. Surendra .. Petitioner*® 
J. 
G. A. Ajiwani .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a) (t)—Protection of 
Government servant from eviction—If available to Government servant under suspension. 

So long as a Government servant continues to be a Government servant, f.e., till his dismissal. 
he is ‘engaged’ in Government service for the purposes of section 7 (3) (a) (i) of the Madras Buildings 
(Lease and Rent Control) Act, 1949, and if that employment is notified as an essential service by the 
Government he is entitled to the exemption created by that section. A Government servant though 
under suspension is still entitled to the benefit of the protection afforded by the said section. 

Petition under section 12 (6) of the Madras Buildings (Lease and Rent Con- 
trol Act) (XXV of 1949) as amended by Act VII of 1951 praying the High 
ourt to revise the decree of the Court of Small Causes at Madras, dated grd 
December, 1952 and passed in H.R.A. No. 272 of 1952 preferred against the erder 
of the Rent Controller, Madras, in H.R.C. No. 5217 of 1951. 


D. B. Fagannadha Rao for Petitioner. 
A, Sambasivoa Atyar for Respondent. 


The Court delivered the following 

Jupoement.—This is a Civil Revision Petition filed by a landlord against the 
decision of the Court of Small Causes in H.R.A. No. 272 of 1952 wherein the order 
of the Rent Controller refusing to evict the Petitioner’s tenant was affirmed. 


The building in question is a residential building and the application for evic- 
tion was filed under section 7 (3) (a) (i) that the landlord required it for his own 
occupation. The defence of the tenant was that “he was engaged in an employ- 
ment or class of employment notified by the State Government as an essential service” 
and so no order of eviction could be passed against him under section 7 (3) (a) (i); 
there is no dispute that the tenant was a member of the Madras Veterinary Service 
on the date of the application. 


The point, however, raised by learned counsel for the petitioner was‘that the 
respondent did not satisfy the requirements of section 7 (3) (a) referred to above, 
because the latter was under suspension. The argument is that a Government 
servant under suspension is not “engaged” in Government service so as to be en- 
titled to the benefit of the exemption. Both the Rent Controller as well as the 
appellate authority have held that so long as a Government servant continues 
in service, he is for the purpose of the exemption under section 7 (3) (a) “engaged” 
in Government service. Several authorities were placed before me as to the status 
of a Government servant, who had been suspended from service. But there can 
bežno doubt that he still continues to be a Government servant. 


The contention that the expression “‘engaged” in the section and in the notifica- 
tion’in pursuance thereof means that the Government servant must be in a positon 
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actively to perform the duties of his office, is in my opinion unsound. So far as 
the notification under this section is concerned it is in these terms :— 
“In exercise of the powers conferred by section 7 (3) (a) (i) of the Madras Buildings (Lease and 


Rent Control) Act 1949, His Excellency the Governor of Madras hereby notifies that the following 
tenants shall be deemed to be engaged in an essential service for the purpose of the said section, namely: 


(i) Employees of the State and Union Governments........ j 


If the notification had alone to be construed, there could be no doubt that the res- 
pondent is an employee of the State Government and continues to be so notwith- 
standing that he is under suspension pending an enquiry into his conduct. Just 
to mention an analogy, a Government servant on leave, would certainly be an em- 
ployee of the State and “engaged in an employment” notwithstanding that, so 
long as he continues on leave, is not required to nor can be compelled to render 
any active service by way of discharging the duties of any office. The suspension, 
in the present case, is not a punitive suspension, but one pending enquiry into his 
conduct. ‘This might at any time cease and the Respondent would be enabled to 
perform the duties of his office immediately the suspension ceased. In my opinion, 
the object of this provision would be frustrated if the construction sought to be 
placed upon it by learned counsel for the petitioner were upheld. I am of the 
opinion that so long as the Government servant continues to be a Government 
servant, 2.¢., till his dismissal, he is “engaged” for the purposes of section 7 (3) (a) 
(i) in an employment and if that employment is notified as an essential service. 
by the Government, he is entitled to the exemption created by the section. 


There are no merits in the contention raised on behalf of the petitioner and the 
Civil Revision Petition fails and is dismissed with costs. 
R.M. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. P.V. RAJAMANNAR, Chief Justice AND MR. JUSTICE SOMASUNDA~ 


RAM. 

V.K. John and another .. Appellants* 
U. 

G. Vasanta Pai and another .. Respondents. 


Representation of the People Act (XLII of 1951), sections 81, 84, 98, 100 and 101—Cumulatio affect of— 
penon petition—If could pray for more than one relief—Conduct of Election and Election Petition Rules— 
Ig. 


Section 81 of the Representation of the People Act provides that an election petition calling in 
question any election er the Act may be presented on one or more of the grounds specified in 
sub-sections oo and (2) of section 100 and section 101 of the Act. Sub-section (1) of section roo 
relates to relief (c), sub-section (2) to relief (a) and section 101 to relief (4) in section 84 of the Act, 
Section 81 permits an election petition on one or more of the grounds specified in these several provi- 
sions. There is nothing to prevent an election petitioner from alleging in the same petition grounds 
some of which would fall within sub-section (1) and others under sub-section 2 of section 100. It fol- 
lows that an election petition may pray for more than one relief. But it is clear that the Tribunal 
can actually grant only one of the reliefs or dismiss the entire petition under section 98 of the Act. 
The language, namely “a petitioner may claim any one of the following declarations ” in section 84 
of the Act is not inconsistent with a petitioner claiming any one of the three alternatively. 


Andesh Pratab Singh v. Brij Narain, A.J.R. 1934 Al 245; Mahadeo v, Jwala Prasad, A.-LR. 1954 
Nag. 26 and Durga Shankar Mehta Raj Singh v. Raghu, (1954) S.C.J. 723, referred. 


The two clauses of rule 119 of the Election Petition Rules, 1951, must be taken to provide for 
any election petition that may be presented, whatever the relief or reliefs prayed for might be. Clause 
(a) would apply to every petition, in so far as it is directed against a returned candidate. If there is 
only one returned candidate clause (a) will apply whether the relief prayed for is that his election 
should be set aside or the election should as a whole be set aside becausc the result comes to the same 
thing, though the grounds may be different. When there are more returned candidates than one, 
an election petition may pray for a declaration that the election of any one of them to be void. Even 
then, clause (a) would apply. It would equally apply when the election of more than one candidate 
is impugned individually. In such a case cease an election petition may comprise reliefs directed 
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against several candidates for the purpose of limitation such a petition should be deemed to com- 
rise several petitions, each directed against one of the candidates returned, and time must be calcu- 
ted under clause (a) of the rule with reference to cach of them. ` 


- Clause (6) of rule 119 would apply only to a case where there are more returned candidates than 
one and the election petitioner prays that the election should be declared to be wholly void. The 
words “ calls in question the election as a whole ” in the rule must be construed with reference to 
the provisions of section 84 (c) and section 100 (1). The expression “‘ as a whole ” in the rule should 
ibe understood in the context with reference to the specific relief which is allowed to be claimed, 
namely, a declaration that the election is wholly void. 


Writ Appeals against the order of Mr. Justice Rajagopala Ayyangar, 
dated 11th January, 1955 and made in Writ Petitions Nos. 723 and 719 of 1954, 
Petitions under Article 226 of the Constitution of India praying that in the circum- 
stances stated in the affidavit filed therewith the High Court will be pleased to issue 
a writ of cerhorari or any other writ calling for the records relating to the order 
of the Election Tribunal, Madras, dated rst November, 1954 and made in I.A. Nos. 
7 and 8 of 1954 in Election Petition No. 28 of 1954 and quashing the said order 
and to award costs. | 


M. K. Nambiar, T. Ramaprasada Rao, N. Srivatsamani and V. P. Raman for 
Appellants. 


K. V. Venkatasubramania Aiyar, T. Krishna Rao and A. Narayana Pai for 
Respondents. 


The Order of the Court was delivered by 


Rajamannar, C.}.—These two appeals are from the judgment of Rajagopala 
Ayyangar, J., disposing of two writ petitions Nos. 719 and 723 of 1954. By the 
same judgment, the learned Judge disposed of two other writ petitions also ; but 
we are not concerned with them. The two petitions were filed under Article 
226 of the Constitution praying for the issue of a writ of certiorari calling for the 
records of the Election Trubunal, Madras, in Election Petition No. 28 of 1954, 
and the proceedings of the Tribunal in I.A. Nos. 7 and 8 of 1954 in the said Elec- 
tion Petition, dated ist November, 1954 and to quash the same. 


There was a bye-election for two seats in the Madras Legislative Council 
from the Graduates’ Constituency. There were four candidates for the two seats, 
namely, Dr. John, Dr. A. Srinivasan, Dr. M. Santhosham, and Mr. G. Vasanta 
Pai. ‘The election was by postal ballot. The date of the poll was 8th April, 1954. 
On gth April, 1954, the votes were scrutinised and counted, and Dr. John and Dr. 
Srinivasan were declared elected as having polled the largest number of votes. 
The result of the election was published in the Fort St. George Gazette on 12th 
April, 1954. On 21st July, 1954, Mr. G. Vasanta Pai filed an election petition, 
subsequently numbered as No. 28 of 1954, calling in question the said election. | 
The two returned candidates, as well as the third candidate, Dr. Santhosham, 
were impleaded as respondents 1 to 3. The Election Commissioner, New Delhi, 
constituted an Election Tribunal at Madras for the trial of the petition. The 
petitioner prayed for an order (a) declaring the election to be wholly void, (b) decla- i 
ring the election of both the returned candidates as void, (c) giving a finding that ! 
the 1st respondent has been guilty of the corrupt practices specified in paragraphs 
8, g (a), and 11, and the illegal practice specified in paragraph 12 of the petition, 
and the 2nd respondent has been guilty of the corrupt practices specified in paragraphs 
8 and 11 of the petition, and (d) for costs of the petition. The petition contained 
several allegations, which were directed against the first two respondents, Dr. John 
and Dr. Srinivasan individually, and also allegations and circumstances which 
would render the whole election void, as for example, that the election was not a 
free election. Dr. John and Dr. Srinivasan took out two applications I.A. Nos. 7 
and 8 of 1954 respectively, inter alia praying that the Tribunal may be pleased to 
1) direct the striking out of prayers (6) and (c) in paragraph 18 of the petition and 
ta direct the striking out of paragraphs 5 to 7, the latter part of paragraph 8, and 
paragraphs g to r6. The main grounds on which these applications were taken | 
out were two: (1) that under the Representation of the People Act, a petitioner , 
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an an election petition can claim only one of the reliefs specified in section 84 of the 
Act and therefore the petitioner in the present election petition was not entitled 
to claim both the reliefs, namely, that the whole election was void and also that the 
election of the two returned candidates, respondents 1 and 2, should be set aside, 
and (2) that the petition in so far as it prayed for the relief of having the election 
of the returned candidates set aside, was barred by time, as it had not been filed 
‘within the period of limitation prescribed by rule 119 (a) of the Rules framed under 
the Representation of the People Act. The Election Tribunal found that neither 
ground was sustainable and rejected both the petitions. It is to quash the order 
of the Election Tribunal dismissing these applications that Writ Petitions 719 and 
723 were filed. Rajagopala Ayyangar, J., agreed with the Election Tribunal on 
both the points and dismissed the writ petitions. Hence these two appeals. 


Before us, the same points were again pressed. The first ground of attack against 
the election petition, namely, that the petitioner was not entitled to claim more 
than one relief in his petition is founded on the terms of section 84 of the Represen- 
tation of the People Act. That section runs thus: 


“ Relief that may be claimed by the pstitioner.—A petitioner may claim any one of the following 
declarations :~— 


(a) that the election of the returned candidate is void ; 


(b) that the election of the returned candidate is void and that he himself or any other candi- 
‘date has been duly elected ; 


(e) that the election is wholly void.” 


In what circumstances each of these three reliefs may be claimed is set out in sections 
100 or 101 of the Act. Section 100 (1) gives the grounds for declaring the election 
to be wholly void, and sub-section (2) the grounds for declaring that the election 
of the returned candidate is void. Section 101 deals with a case where a person 
who has filed an election petition has in addition to calling in question the election 
-of the returned candidate, claims a declaration that he himself or any other candidate 
has been duly elected. Section 98 was also relied on in this connection. 
It says : 
“ At the conclusion of the trial of an election petition the Tribunal shall make an order: 

(a) dismissing the election petition; or . 

(6) declaring the election of the returned candidate to be void or; 

(c) declaring the election of the returned candidate to be void ; and the petitioner or any 
ether candidate to have been duly elected ; or 

(d) declaring the election to be wholly void.” 
The contention on behalf of the appellants before us, respondents 1 and 2 in the 
election petition, is that section 84 read with section 98 of the Act precludes an elec- 
tion petitioner claiming more than one of the declarations, (a), (b) and (c) in section 
84, and as the petition in this case prays both for declarations (a) and (c), either the 
petition should be dismissed or the petitioner should be compelled to elect one or 
-other of these two reliefs. The Tribunal in their order observed that the petitioner 
would not state if he was claiming the reliefs cumulatively or alternatively and he 
persisted in this attitude even at the hearing of arguments. They then proceeded 
to say: 

“We may state that there is no question under the Act of granting such reliefs cumulatively 
Tbecause section 98 already referred to empowers the Tribunal to pass one of the orders specified 
therein. Such reliefs cannot therefore be asked for cumulatively and we treat the relief sought 
ün this petition only as being prayed for in the alternative.” 

The learned Judge, Rajagopala Ayyangar, J., agreed with the Tribunal that this 
was the proper method of approaching the problem, and it was for the Tribunal ` 
to decide eventually the relief which may be granted to the petitioner in the election 
‘petition. Before us, Mr. Venkatasubramania Aiyar for the respondent (election 
. petitioner) conceded that the respondent will not be entitled to obtain both the 
reliefs having regard to the terms of section 98 of the Act, and that though the peti- 
tion did not expressly mention the two reliefs as alternative, they may be treated 
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as such. Apart from this concession, we are of opinion that the petition is not liable 
to be dismissed on this ground. Section 81 of the Act provides that an election 
petition calling in question any election may be presented on one or more grounds 
specified in sub-sections (1) and (2) of section 100 and section 101. Sub-section (1) 
relates to relief (c), sub-section (2) to relief (a) and section 101 to relief (b) in section 
84. of the Act. Section 81 permits an election petition on one or more of the grounds. 
specified in these several provisions. ‘There is nothing, therefore, to prevent an 
election petitioner from alleging in the same petition grounds, some of orice would. 
fall within sub-section (1) and others under sub-section (2) of section 100. If so, 
it follows that the election petition may pray for more than one relief. What, how- 
ever, is clear is that the Tribunal can actually grant only one of these two reliefs. 
or dismiss the entire petition under section 98 of the Act. The language, namely, 
“a petitioner may claim any one of the following declarations ”’ is not inconsis- 
tent with the petitioner claiming any one of the three alternatively. That this must 
be so will become evident by reference to a case where the petitioner not only seeks. 
to set aside the election of the returned candidates but claims that he should be dec- 
lared duly elected. In such a case, cannot the petitioner claim relief (5) in the first 
instance, and in the alternative relief (a)? Obviously he can. ‘The petitioner can 
claim that even if he cannot be declared duly elected the election of the returned 
candidate may be declared void. It would be for the Tribunal to give the appro- 
priate relief. Otherwise, a most absurd result will follow. If the argument on 
behalf of the appellants were to be accepted, in such a case the petitioner will be 
compelled to choose either relief (a) or relief (b). Suppose he chooses relief (b), 
namely, that the election of the returned candidate is void and that he himself or 
any other candidate has been duly elected and the Election Tribunal 
find that there are grounds to declare the election of the returned candidate void, 
but the Tribunal do not think that the petitioner is entitled to be declared duly 
elected. In such a case, what is to happen? Should the petition be dismissed * 
In our opinion there can only be one answer, namely, that the alternative and lesser 
relief, namely, a declaration that the election of the returned candidate is void, can 
certainly be granted. 


It may be pointed out that section 85 lays down when an election petition 
is hable to be dismissed by the Election Commission, namely if the provisions of 
sections 81, 83 or '117, are not complied with. Section 84 is not among the sections 
mentioned. ‘The decisions in Audesh Pratab Singh v. Brij Narant and Mahadeo v. 
Jwala Prasad? support the view that we are taking ; and though the point did not 
fall to be considered directly, the decision of the Supreme Court, in Durga Shankar 
Mehta v. Thakur Raguraj Singh? lends support to the contention that an election peti- 
tion can seek alternative reliefs. We agree with Rajagopala Ayyangar, J., that 
there is no substance in this ground. 


The second ground depends entirely on the construction of rule 119 of the Rules 
made under the Representation of the People Act. Section 81 (1) of the Act pro- 
vides that an election petition may be filed within such time but not earlier than the 
date of publication of the name or names of the returned candidate or candidates 
at such election under section 67, as may be prescribed. It is in pursuance of this 
provision that rule 119 was made. It is as follows: 

“ Time within which an election petition shall be presented. —An election petition calling in ques- 
tion an election may — l 
(a) in the case where such petition is against a returned candidate be presented under sec- 
tion 81 at any time after the date of publication of the name of such candidate under section 67 but 
not later than fourteen days from the date of publication of the notice in the official Gazette under 
rule 11g that the return of election expenses of such candidate and the declaration made in respect 
‘ thereof have been lodged with the Returning Officer; and 


(b) in the case where there are more returned candidates than one at an election and the 
election petition calls in per the election as a whole be presented under the said section 81 at 
any time after the date of publication of the names of all the returned candidates under section 67 


1. AIR. 1954 All. 245. 3. (1954) S.G.J. 723. 
2. A.IR. 1954 Nag. 26. 
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but not later than sixty days from the expiration of the time specified in sub-rule (1) of rule 112 
for the lodging of the returns of election expenses of those candidates with the Returning Officers?” 
It js not necessary to refer to rules 112 and 113 mentioned in clauses (a) and (b) 
of the above rules, as it is common ground that the present election petition is beyond 
the time specified in clause (a) and within the time specified in clause (b). The 
question is which of the two clauses applies to the present petition. Every one 
has agreed, the Tribunal and Rajagopala Ayyangar, J., as well as counsel on both 
sides, that the language of the rule gives rise to several difficulties. One thing is 
obvious ; the two clauses of rule 119 must be taken to provide for any election peti- 
tion that may be presented, whatever the relief or reliefs prayed for might be. ‘There 
is no direct decision dealing with this rule, which gives us any assistance. Counsel 
expended, therefore, all their ingenuity in persuading us to construe the two clauses 
of the rule to suit their respective contentions. The construction of the respondent, 
election petitioner, which was accepted by the Tribunal, and by Rajagopala Ayyan- 
gar, J., is this : where the petition calls in question the election of more returned 
candidates than one, it does not fall within clause (a), and clause (b) would apply, 
when there are more returned candidates than one and the election petition calls. 
in question the election of each of the returned candidates, whatever be the grounds. 


We are free to confess that rule 119 is not easy to construe and it will be diffi- 
cult to apply either clause (a) or (b) to certain election petitions. Giving the ques- 
tion our deep consideration, we have arrived at the following construction of the 
two classes, taking into account the implication of the two different periods in the 
two clauses. Clause (a) would apply to every petition, in so far as it is directed 
against a returned candidate. If there is only one returned candidate, clause (a) 
would apply, whether the relief prayed for is that his election should be set aside 
or the election should as a whole be set aside because the result comes to the same 
thing though the grounds may be different. When there are more returned candi- 
dates than one, an election petition may pray for a declaration that the election 
of any one of them to be void. Even then, clause (a) would apply. It would 
equally, in our opinion, apply when the election of more than one candidate is 
impugned individually. In such a case, though an election petition may comprise 
reliefs directed against several cándidates, for the purpose of limitation such a peti- 
tion should þe deemed to comprise several petitions, each directed against one of 
the candidates returned, and time must be calculated under clause (a) with refe- 
rence to each of them. We have come to this definite opinion because under clause 
(a) the material date for computing time may differ with reference to each of the 
returned candidates, because the material date is the date of publication of the notice 
in the official Gazette under rule 113, that the return of election expenses of such 
candidate and declaration made in respect thereof have been lodged with the Return- 
ing Officer. The date may not be the same for all returned candidates. In such a 
case, obviously, it is in consonance with principles of equity and justice that the time 
within which an election petition could be presented against the election of a parti- 
cular candidate should be connected with the date relating to the return of his 
election expenses. 


Clause (b) of rule 119 would, in our opinion, apply only to a case where there 
are more returned candidates than one and the election petition prays that the elec- 
tion should be declared to be wholly void. With due respect to Rajagopala 
Ayyangar J, we think that the words “ calls in question the election as a whole” 
must be construed with reference to the provisions of section 84 (r) and 
section roo (1). If what was intended was that clause (6) should apply to a case 
where the election petition calls in question the election of each of several 
returned candidates, then appropriate language could have been used, such as for 
example: “in the case where there are more returned candidates than one at an 
election and the election petition calls in question the election of all of them.” We 
think that the expression “as a whole” should be understood in the context 
with reference to the specific relief which is allowed to be claimed namely, a decla- 
ration that the election is wholly void. In our opinion, this is the only reasonable 
construction of rule 119, which avoids many anomalies which would arise on any 
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‘other construction. For instance, in a case where a petition is filed to declare the 
election of one of several candidates to be void, if a petitioner finds that it will be 
out of time under clause (a) all that he has got to do is to attack the election of the 
other candidates as well, and the petition would be in time. Or to give an extreme 
illustration if according to rule 119 (a), the time has elapsed within which a petition 
could be presented against every one of the returned candidates individually as 
for instance, where several petitions are filed, each of them impugning the election 
of one of the candidates, nevertheless if in a single petition the election of all the 
candidates is sought to be declared void, then the period of limitation would be that 
provided in clause (b), and the petition might be in time. In our opinion, such a 
result could not have been contemplated. The division of rule 119 into (a) and (b) 
provides for several contingencies, namely (1) where there is only one returned 
candidate, (2) where there are more returned candidates, than one, (3) when the 
election of a particular candidate is challenged, and (4) when the entire election 
ig sought to be declared wholly void. It is only by adopting the construction which 
we have indicated above, that the two clauses can cover all the contingencies. 
We think it is a sound principle to deal with a single petition in which the election 
of more candidates than one is individually impeached as really comprising several 
petitions against each of the candidates. Just as a suit brought against several 
defendants may be in time against some of the defendants but out of time against 
others, or a suit brought for several reliefs may be barred by time in respect of some 
of the reliefs and be in time in respect of others, an Election Petition may be in time 
in respect of some of the respondents but out of time as against others, and equally 
it may be in time in respect of one relief but barred in respect of another relief. The 
position then, according to our above construction, is that the petition against 
both respondents 1 and 2, so far as relief (4) in paragraph 18 of the petition is con- 
cerned, is out of time under rule 119 (a). The petition, in so far as it seeks a decla- 
ration that the election is wholly void, is in time. 


The next question is, whether because we have come to a conclusion different 
from the Tribunal’s on the question of limitation, we should interfere. Mr. Ven- 
katasubramania Ayyar, learned counsel for the respondent, raised the objection 
that even assuming that the Election Tribunal erred in law on a construction of 
tule 119, it would only amount to a wrong decision, and this Court should not 
assue a writ of certiorari to quash the order of the Tribunal on the ground that it 
embodies a wrong decision in law. He drew our attention to the latest pronounce- 
ment of the Supreme Court in Han Vishnu v. Ahmad Ishaque’, in which there is an 
exhaustive consideration of the powers of the High Court under Article 226, and 
in particular to the following passage : 

“The Court issuing a writ of certiorari acts in exercise of a supervisory and not appellate juris- 
diction. One consequence of this is that the Court will not review findings of fact reached by the 
inferior Court or Tribunal even if they be erroneous. This is on the principle that a Court which 
has jurisdiction ever a subject-matter has jurisdiction to decide wrong as well as right and when the 
Legislature does not choose to confer a right of appeal against that decision it would be defeating its 
purpose and policy if a superior Court were to re-hear the case on the evidence and substitute its 
own findings in certiorari. These propositions are well settled and are notin dispute.” 
Reference may also be made to the prior decision of the Supreme Court in 

T. C. Basappa v. T. Nagappa*, in which the law was thus stated : 

“ An error in the decision or determination itself may also be amenable to a writ of certiorari 
but it must be a ‘ manifest error apparent on the face of the oe ’, ég., ,when it is based 
on clear ignorance or disregard of the provisions of law. In other words, it is a patent error which 
can be corrected by certiorari but not a mere wrong decision.” 

On the other hand, Mr. M.K. Nambiar for the appellants relied upon a statement 
of the law contained in the decision of this Court in Lakshmanaswami Ayyar v. Mohan- 
lal Binjam*, and the decision of the English Court of Appeal in R. v. Northumberland 
Compensation Appeal Tnbunal*. In our opinion, the proper order to be passed by us 
under Article 226 in this case is not an order directing the issue of a writ of certiorari 
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but really an order in the nature of a writ of prohibition. The result of our cons- 
truction of rule 119 is that the election petition is not maintainable against the Res- 
pondents 1 and 2 so far as relief (b) in paragraph 18 is concerned. The Election 
“Tribunal will, therefore, have no jurisdiction to proceed with the trial of the peti- 
tion in respect of this relief. ‘The fact that after listening to the parties they over- 
ruled the objection as to their jurisdiction in this behalf does not make any diffe- 
rence. If, as we have now found, the Tribunal was not competent to entertain 
the petition so far as that relief is concerned, the appropriate writ will, therefore, 
be a writ of prohibition prohibiting the Election Tribunal from proceeding with the 
trial of the election petition, so far as relief (5) in p ph 18 of the petition is 
‘concerned, We accordingly direct such a writ of prohibition to issue to the Elec- 
tion Tribunal. 
The appeals are, therefore, dismissed. No order as to costs. 


RM. —— Appeals dismissed: Direction given. 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. P.V. RAJAMANNAR, Chief Justice, Mr. Justice PANQHAPAKESA 
AYYAR AND Mr. JusTIcCE RajAGOPALA AYYANGAR. 


"The Board of Revenue of Madras, the Chief Con- 
trolling Revenue Authority by its Secretary .. Applicant*® 
v. R 


Moideen Rowther and others .. Respondents. 


Indian Stamp Act (II of 1899), section 339—Action under—Suit for partition—Parties not furnishing the 
requisite stamps—Court if has power to draw up a decres on plain or on insufficient stamp and send the same 
to the Collector for impounding and levy of penalty—Civil Rules of Practice, rule 12 (3)-—Validity. 

A final decree for partition passed by a Civil Court is an instrument of partition as defined in 


section 2 (15) of the Stamp Act. It follows that such a decree can only be engrossed on stamp papers 
sufficient value and till then it has no existence as a decree. 

Jotindra Mohan Tagore v. Bejoy Chand Mahatap, (1904) I.L.R. 92 Cal. 483 and Satyanandan Ve 
.Nammayya, A.I.R. 1938 Mad. 307 referred. 

But in a suit for partition, on the failure of the parties to furnish the requisite stamps the Court 
has no power to draw up a decree for partition. In such a case the Court can certainly refuse to 
draw up the final decree and sign it. But if the parties choose to take that risk and do not furnish 
the stamp papers the Court has no power to draw up a decree on unstamped paper and sign it. The 
Court is precluded from drawing up a final decree for partition on unstamped paper and if it is so 
-drawn up the Court is obviously doing a wrong thing. It may be open to the parties to gute the 
Court for a final decree at any time after supplying the necessary stamp papers. Xoyatti v. Imbichi Koya, 
(1946) 1 M.L.J. 454 referred, 


It is too much of a strain on the language of section 33 (1) of the Stamp Act to say that sucha 
decree which the Court draws up and signs, knowing that it is not duly stamped, “comes before it 
in the performance of its functions” and “appears to the Judge to be not duly stamped.” 


Rule 12 (g) of the Civil Rules of Practice is ultra vires and in the absence of an express provision 
in the Stamp Act which enables a Court to adopt the procedure indicated in the said rule a Court 
cannot make a party liable to stamp duty and penalty for omission to furnish stamp papers to enable 
the Court to draw up a valid decree for partition. 

Reference made by the Assistant Secretary, Board of Revenue (Land Revenue) 
‘Chepauk, Madras, in his letter No, L-12984 of 54-3, dated goth August, 1954, for 
the decision of the High Court on the following points, miz. 


“ (a) Whether the learned Subordinate Judge, South Malabar, on the failure of the parties in 
this case to furnish the requisite stamps, had the power to draw up the decree for partition, 


(6) Whether the learned Subordinate Judge can impound the decree for partition drawn up by 
him under section 33 of the Stamp Act.” 


The Government Pleader (C, A. Vythialingam) on behalf of the State. 
M. R. Krishnan and R. Sttaraman for the Respondents. 


*Case Referred No. 79 of 1954... qth October, 19 55- 
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The Order of the Court was pronounced by 


Rajamannar, C.7.—This is a reference under section 57 of the Stamp Act by the 
Board of Revenue. One Moideen Rowther filed a suit for partition, Original Suit 
No. 23 of 1951, in the Court of the Subordinate Judge of South Malabar, at Palghat, 
against his brothers. The parties entered into a compromise and put into Court a 
memorandum of compromise and prayed that the Court may be pleased to pass a 
decree in terms thereof. A decree was accordingly passed, but as it was a decree for 
partition, the parties were called upon to produce the stamps required for drawing 
up the final decree. Though the stamp duty amounted to Rs. 1747-8-0, stamps only 
of the value of Rs. go were produced. The learned Subordinate Judge drew up the 
final decree on the insufficient stamp-papers produced by the parties and then pur- 
ported to impound the same under section 33 (1) of the Stamp Act and forwarded 
it to the Sub-Collector, Palghat, under section 38 of the Act. In his letter forwarding 
the decree, the learned Judge stated that it was being forwarded to the Sub-Collec- 
tor for collecting the deficit stamp duty and penalty from the parties who had de- 
faulted to produce the necessary stamp papers. The Sub-Collector, Palghat, 
levied a penalty of Rs. 5,000 in addition to the stamp duty of Rs. 1657-8-0, under 
section 40 (1) (b) of the Act. On appeal, the Collector confirmed the order of the 
Sub-Collector but reduced the penalty to twice the duty payable. The parties 
filed a revision petition to the Board of Revenue against the order of the Collector. 
They contended on the merits that the amount of stamp duty levied was incorrect. 
They also raised the question of jurisdiction. ‘They contended that the Subordinate 
Judge has no power to draft the final decree in the circumstances and to impound 
it, and that the provisions of section 33 of the Act were erroneously invoked. The 
parties also prayed that a reference may be made to this Court if necessary. The 
Board of Revenue held that the stamp duty had been correctly calculated. The 
Board was also of the opinion that the action of the Subordinate Judge in impoun- 
ding the instrument on the ground that it was not duly stamped was correct and 
legal, since the instrument was produced or came before him in the performance 
of his functions. They, however, considered that the question whether the learned 
Subordinate Judge, on the failure of the parties to furnish the requisite stamps, 
would have the power to draw up a final decree for partititon, was not free from 
difficulty, and, it was necessary to obtain an authoritative decision on the point from 
this Court. The Board, therefore, have referred the following two questions to this 
Court for decision : 

“ (1) Whether the learned Subordinat ae nee of South Malabar, on the failure of the parties 
in this case to furnish the requisite stamps, the power to draw up the decree for partition ? 


(2) Whether the learned Subordinate Judge can impound the decree for partition drawn 
up by him under section 33 of the Stamp Act?” 

There can be no doubt that a final decree for partition passed by a Civil Court 
is an instrument of partition as defined in clause (15) of section 2 of the Stamp Act. 
It follows that such a decree can only be engrossed on stamp papers of sufficient 
value. It was held in Fotindra Mohan Tagore v. Bejoy Chand Mahatap+, that a decree 
for partition to be operative must be engrossed on stamp paper, as required by the 
Stamp Act, and, until the Judge signs the decree so engrossed, it cannot be said 
that the suit has terminated. In Satyanandan v. Nammayya*, this decision was fol- 
lowed by a Division Bench of this Court. The learned Judges in that case observed + 


“It is well settled that a final decree for partition has no existence as a decree until it is engrossed 
on the proper non-judicial stamp paper ; till that is done the suit is pending.” 


The question is if the parties do not furnish stamp papers of the requisite value 
on which the decree could be engrossed, whether the Court could proceed to draw 
up the decree on unstamped paper or on stamp paper of insufficient value? It is 
only if the Court has power to follow this course that the next question arises 
whether having thus drawn up the decree the Court could impound it under 
section 33 of the Act and forward it to the revenue authority for further action by 
way of cellection of the proper stamp duty and such penalty as may be fixed. 


1. (1904) LL.R. g2 Cal. 483. 2. ALR. 1938 Mad. 307. 
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The learned Government Pleader drew our attention to rule 12 of Chapter 3 
of Part II of the Civil Rules of Practice. The Chapter contains rules relating to 
pouon suits under the Code and under the Partition Act of 1893. The rule runs 

us : 
“19. Final Decree.—(1) The final decree shall in all cases specify the several portions of the 
joint property assigned to the several parties as their respective shares. 

(2) The decree in partition suits shall be on non-judicial stamp paper as provided 
z Article 45, Schedule 1 of Act II of 1899 as amended by Article 38 of Schedule I of Madras Act VI 

1922. 

(3) On the failure of the party in whose favour the order is made to produce the ea 
non-judicial stamp paper within the time fixed or granted by the Court the Court sh 
have the decree drawn up on unstamped paper and deal with it as an instrument within the 
operation of Chaper IV of the Indian Stamp Act II of 1899 and send the unstamped decree to the 
Collector for realization of the stamp duty under section 48 of the Stamp Act and return of the 
decree, duly stamped, to the Court passing the decree with a certificate, by endorsement thereon 
that the proper stamp duty has been collected.” 

Undoubtedly, sub-rule (3) of the above rule enables the Court to draw up the decree 
on unstamped paper and then deal with it as an instrument within the operation 
of Chaper IV of the Act and send it to the Collector for realization of the stamp 
duty under section 48 of the Act. The validity of this sub-rule has, however, been 
impugned. We have referred to the P.Dis. No. 237 of 1928 proceedings of the 
High Court in pursuance of which this sub-rule was added in 1928. This Court 
purported to make that sub-rule under the provisions of section 122 of the Code of 
Civil Procedure. That section enables the Court from time to time, after previous 
publication, to make rules regulating its own procedure and the procedure of the 
Civil Courts subject to its superintendence. It appears to us to be very doubtful 
if the sub-rule in question can be said to relate to a procedure of the Court. In so 
far as sub-rule (2) directs the decree in a partition suit to be engrossed on non- 
judicial stamp paper, no exception can be taken, not because it relates to procedure, 
but because it states the effect of the provisions of the Stamp Act. If the parties 
do not furnish the Court with stamp papers of sufficient value, the Court can certainly 
refuse to draw up the final decree and sign it. The parties run the risk of the decree 
not being signed and issued. For instance, a party may not be able to enforce 
any of the terms of the decree by execution because a valid decree is essential for 
execution. In Venkatappa v. Venkatappat, it was held that before a decree for parti- 
tion could be executed the holder must pay the stamp duty required by Article 45 
of the Indian Stamp Act and have the decree drawn up on non-judicial stamp paper. 
But if the parties choose to take that risk and do not furnish the stamp papers, we 
do not think that the Court has power to draw up a decree on unstamped paper. 
and sign it. That will mean that the Court is doing an obviously wrong thing. 
‘A Court is precluded from drawing up a final decree for partition on unstamped 
paper. Somayya, J., in Koyattt v. Imbicht Koya*, held that it may be open to the 
parties to approach the Court which passed the decree and to request the Court 
to pass a final decree after supplying the necessary stamp papers at any time, because 
as pointed out in Jotindra Mohan Tagore v. Bejoy Chand Mahatap®, the suit must be 
deemed to be pending. Be that as it may, the question which falls for our decision on 
this reference is whether the Court itself can bring into existence an unstamped 
decree and then proceed to impound it. In our opinion it is too much of a strain 
on the language of section 33 (1) of the Act to say that the decree which the Court 
draws up and signs is produced or comes before it in the performance of its functions. 
It is equally inappropriate to speak of such an instrument as appearing to the Judge 
to be not duly stamped. The Judge knew even when he drew up the document that 


it was not duly stamped. 


One can at least understand a Judge drawing up a decree on unstamped paper 
and signing it, and when such a decree is produced in some other proceeding or 
even in the same proceeding in execution of the decree, the judicial officer before 








1. (1943) 2 M.L.J. 112: LLR. 1944 Mad. 2. (1946) 1 M.L.J. 454. 
66. 3. (1904) LL.R. 32 Cal. 483. 
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whom it is produced (it may be the same Judge who passed the decree) can impound 
it as not duly stamped under section 33 (1) of the Act. But we think that the 
Court cannot itself draw up an invalid document and then take action consequent 
on its invalidity. 

There is no provision in the Stamp Act which enables a Court to adopt the 
procedure indicated in Rule 12 (3) abovesaid. Section 122 of the Code of Civil 
Procedure will not cover such a rule. In the absence of an express statutory 
provision to that effect we hold that a Court cannot make a party liable to stamp. 
duty and penalty for omission to furnish stamp papers to enable the Court to draw 
up a valid decree for partition. Rule 12, sub-rule (3) above-mentioned is, in our 
opinion, wlira vires. 


Our answers to the two questions are as follows: (1) On the failure of the 
parties to furnish the requisite stamps the learned Subordinate Judge had no 
power to draw up the decree for partition. 


(2) It follows from the above answer that the learned Subordinate Judge can- 
not impound under section 33 of the Stamp Act, the decree so drawn up. 


R.M. me Reference answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chief Justice. 


Murugan .. Pertitioner* 
v. 


Sivaraman and others .. Respondents. 


Civil Procedure Code {V of 1908), Order 93-——Application for permission to sue in forma pauperis— 
Failure to disclose certain insignificant assets— Tr a A aa aaa aa 
dered whather suppression was deliberate and mala 


It is not correct to say that an omission to mention even the most insignificant items of moveable 
properties must by itself lead to a dismissal of an application for leave to sue in forma pauperis under 
Order 33, Civil Procedure Code. ‘The rule as to dismissal of such an application on the ground of 
suppression. of assets must be confined to cases where the suppression is deliberate and not bona fide. 


To find out whether an omission was deliberate and mala fide one test is to ascertain whether the 
intention was to conceal the omitted item, because if that were included, the Court would find the 
petitioner had means to pay the Court-fee. But if the omitted item is small or insignificant compared 
with the quantum of Court-fee payable, it cannot be said that the omission was deliberate mala 
Jide for the obvious reason that even if he had mentioned it the petitioner could still have easily main- 
tained that he was not in a position to pay the required Court-fee, and therefore, he was entitled to 
suc as a pauper. But a mere statement by the petitioner that the omitted item of property is of no 
value would not suffice. 


Kuppuswami Naidu v. Varadappa Naidu, (1 du, (1942) 2 M.L.J. 345 and Chellammal v. Muthulakshmi Ammal, 
(1945) 1 M.L.J. 53, referred and explain 


Ramakrishna Chetti v. Govindammal, (1954) 1 M.L.J. 26, followed. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge of Ramanathapuram, at Mathurai, 
dated 18th June, 1953 and made in O.P. No. 146 of 1952. 


K. Parasaran for Petitioner. 

A. Shanmugavel for Respondents. 

The Court delivered the following 

JupcmenT.—The petitioner filed an application for permission to sue tn forma 
pauperis. The Court-fee payable was Rs. 329-15-0 He alleged that he was possessed 
of the plaint B-Schedule properties, which he valued at Rs. 600 but those properties 
were subject to an encumbrance for Rs. 450. ‘Therefore he did not have the 
means to pay the Court-fee. ‘The respondent denied that the petitioner was a 


pauper. ‘They also alleged that he had fraudulently suppressed the existence of 
certain moveables. The learned Subordinate Judge found that the petitioner was 


*C.R.P. No. 1832 of 1958. 15th September, 1955. 
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not possessed of sufficient means to enable him to'pay the Court-fee. He also found that 
the petitioner was guilty of fraudulent suppression of one of his assets, viz., two bulls. 
The petitioner denied having any bulls, while R.W. 1, the and respondent, deposed 
that he was possessed of bulls and goats. ‘The learned Judge acted on the evidence 
of R.W. 2 the mortgagee of the petitioner’s land who said that the petitioner hach 
two small bulls worth Rs. 120. On these facts the learned Judge found that there 
was a fraudulent suppression of assets, which must result in the dismissal of the appli- 
cation under Order 33, Civil Procedure Code. He relied on the decisions of this. 
Court in Kuppuswami Naidu v. Varadappa Naidu, and Chellammal v. Muthulakshmi 
Ammal*, in support of his conclusion. He therefore dismissed the petition. 


The finding that the petitioner was possessed of two bulls is a finding of fact į 
though I am not satisfied with the finding, it is binding on me in revision. ‘That find- 
ing by itself, however, would not lead to the dismissal of the application. Neither the 
decisicn in Kuppuswam: Naidu v. Varadappa Naidu, nor that in Chellammal v. Muthu- 
lakshmi Ammal*, should be understood as laying down that even the omission to. 
mention the most insignificant moveable must itself lead to a dismissal of the applica- 
tion for leave to file the suit in forma pauperis. Indeed Chandrasekhara Aiyar, J., 
in Kuppuswamt Naidu v. Varadappa Naidu}, referring to Mt. Chamela Kuar v. Purusottam, 
Das*, distinguished that case on the ground that there the omission related to trifling: 
moveable properties a couple of trunks and an almirah. In Ramakrishna Chetti v. 
Govindammal’, Venkatarama Ayyar, J., discussed the scope of the said two decisions, 
The learned Judge pointed out that the rule laid down in those decisions must be 
limited to cases where a suppression is deliberate and not bona fide. I accept that 
as the correct law on the point. 


In my opinion, to find out whether an omission was deliberate and mala fide: 
one test is to ascertain whether the intention was to conceal the omitted item, because 
if that were included, the Court would find that the petitioner had means to pay- 
the Court-fee. To give a concrete illustration, if the Court-fee payable is, say, Rs. 
1000 and the petitioner seeking leave to file the suit tn forma pauperis has omitted to» 
disclose some moveable property worth Rs. 50 or Rs. roo it cannot be said that 
the omission was deliberate and mala fide for the obvious reason that even if he hadi 
mentioned it, he could still have easily maintained that he was not in a position to 
pay the Court-fee of Rs. 1000 and, therefore, he was entitled to sue as a pauper.. 
It is quite true that a mere statement by the petitioner that the omitted item of” 
property is of no value would not suffice. In Chellammal v. Muthulakshmi Ammal’, 
for instance, it was said that the equity of redemption in certain property which 
was omitted to be mentioned was of no value, but the learned Judges were not 
prepared to accept that statement. Actually, it appeared in that case that the 
so-called pauper had sold certain immoveable property for a sum of Rs. 1300. 
after she had been allowed to file the suit in forma pauperis. 


In the present case, keeping this circumstance in mind, I cannot agree with. 
the learned Subordinate Judge that there has been a deliberate and mala fide suppre- 
ssion of any item of property, assuming that the petitioner had owned two bulls. 
I therefore allow the Civil Revision Petition and grant the application of the peti-- 
tioner to file the suit in forma pauperis. ‘There will be no order as to costs. 





R.M. Petition allowed.. 
A (1942) 2 M.L. J. 345- 3. ALR. 1932 Pat. 308. 
a (1945) ¥ M.LY. 53. 4. (1954):1 M.L.J. 26. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. JusTICE PANCHAPA- 
KESA AYYAR. 


‘The State of Madras .. Appellant* 
v. l 
“The Madras Electric Tramways (1904) Limited, by its duly 
constituted attorney, J.B. Beardsell .. Respondent. 


Indian Companies Act (VII of 1913) sections 162, 166 and 276—Foreign Compantes—If could be wound 
up by Indian Court—Application for the provisions of the Act to apa up of unregistered companises—Directors 
sof a Campany—If can apply for winding up. 

Under section 271 (3) of the Indian Companies Act a company incorporated outside India 
which has been carrying on business ım India ceases to carry on business in India it may be wound 
up as an unregistered company under Part LX of the Act notwithstanding that it has been dissolved 

-or otherwise ceased to exist as a company under or by virtue of the laws of the country under which 
sit was incorporated. Section 276 of the Act enacts that the provisions of Part CX of the Act relating 
to vor eles companies shall be in addition to and not in rcstriction of any provisions in the 
Act with respect to winding up of a company by the Court. But an unregistered company shall 
not except in the event of its being wound up be deemed to be a company under the Act and then 
-only to the extent provided by that part. Section 166 of the Act will apply to the winding up of 
unregistered companies as well and as such an application to the Court for winding up of a foreign 
-company as an unregistered company can be presented either by the company or by any creditor 
„or contributory. : 

The directors of a company can validly present a petition for its winding up even without the sanc- 

ition of the general body of share-holders. 


In re Galway, etc., Tramways Co., (1918) 1 Ir. Rep. 62 differed. 


Palmer’s ‘Company Law’, 1gth edition and Palmer’s ‘Company Law Precedents’ 16th edition, 
referred and followed. 


In re Patiala Banaspati Electric Co., A.IL.R. 1953 Pepsu 195 differed. 


Appeal against the order of Mr. Justice Balakrishna Ayyar, dated goth 
January, 1954 and made in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in O.P. No. 419 of 1953. 


The Advocate-General (V. K. Tiruvenkatachari) and the Assistant Government 
Pleader (K. Veeraswamt) for Appellant. 


O. T. G. Nambiar instructed by Messrs. King and Partridge for Respondent. 


The Judgment of the Court was delivered by 

Rajamannar, C. J.—This is an appeal against the order of Balakrishna Ayyar, J., 
-winding up the Madras Electric Tramways (1904), Limited, on an application 
made on behalf of the company by one J. B. Beardsell purporting to be its duly 
constituted attorney. The petition was filed under section 271 of the Indian Com- 
-panies Act. The petitioner is a limited liability company incorporated under 
the English Companies Act with its registered office in England. The principal 
place of business of the Company, however, is situated in Madras. The company 
purchased in 1904 from the Electric Construction Co., Ltd., which was then carrying 
.on the business of running tramways in the City of Madras, its undertaking at Madras 
-including the tramways and equipment thereof, and was carrying on the business 
of running tramways in the city of Madras under the powers granted to them by 
the Government of Madras by various orders under the provisions of the Indian 
"Tramways Act, 1886. On 11th April, 1953, the receiver appointed by the trustees for 
the mortgagee-debenture-holders of the company took possession of its undertaking 
and all its assets and thereafter the Company ceased to carry on its business. The 
‘Government thereupon by notification, dated the 29th September, 1953, declared 
the powers of the company conferred on it by the Indian Tramways Act and by 
„orders and rules made under the Act as to the construction, maintenance and use 
of the tramways to be at an end. The two grounds alleged to justify a winding 


rrr a amet tate ieee netted nna 
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up were (1) the company had ceased to carry on business and (2)-the company 
‘was unable to pay its debts. The petitioner prayed that the company may be 
wound up by the Court as an unregistered Company under the provisions of the 
Indian Companies Act. ‘The attorney who filed the petition on behalf of the 
company filed an affidavit stating that he was the duly constituted attorney of the 
company authorised to file the petition for winding up. Two of the creditors 
of the company supported the application by affidavits. Notice of the petition 
was given to persons desirous cf supporting or opposing the application. The 
State of Madras appeared and opposed the petition. In the counter-statement 
filed on their behalf, none of the facts alleged in the petition was denied. The 
only plea that was taken was that the petition purporting to be by the company 
was not maintainable. The objection to the maintainability of the petition was 
thus set out: 


“The provisions relating to the ee up of a foreign company pertain to its Indian branch 
which is statutorily allowed to be wound up for the protection of Indian nationals. The Indian Courts 
cannot deal with and an Indian order will not operate on the company in England. The company 
atself cannot treat itself as two companies. frac a foreign company cannot itself petition for 
winding up as an unregistered company. While under sections 162 and 166 of the Indian Com- 
panies Act, 1913, in so far as they relate to winding up by the Court are inapplicable, even under 
‘those sections a company can petition under sub-section (1) of section 162 on the basis of a special 
reasclution. This or the company provisions in the English Act would apply only to a company in 
England and not in India.” 


Besides this legal plea, it was also stated that as the petitioners’ company sup- 
ported the debenture-holders in their claim to keep the entire assets in India out- 
side the winding up, the petition was meaningless from its point of view and was 
an abuse of the process of the Court and was intended only to prejudice the claim 
of the State of Madras and Indian creditors. Balakrishna Ayyar, J., overruled 
the objections of the State and directed by his order, dated 20th January, 1954, 
that the company be wound up and appointed the Official Receiver of Madras as 
the Official Liquidator of the company for the purpose of winding up of the com- 
pany. The State of Madras has filed this appeal against the order. 


"The learned Advocate-General for the State of Madras developed his argument 
with far more precision than was attempted in the counter-statement. His first 
contention was that a foreign company doing business in India cannot under any 
circumstance itself file an application for being wound up. He admitted and it is 
common ground, that a foreign company doing business in India can be wound up as 
an unregistered company. His point was that it could be done only at the instance 
of a creditor or contributory but not at the instance of the company itself. Part IX 
‘of the Indian Companies Act deals with the winding up of unregistered companies. 
Tt is not disputed that the petitioner will fall within the meaning of an “unregistered 
company”. Section 271 (1) in so far as it is material for this appeal runs as follows: 

“271 (1).—Subject to the provisions of this Part any unregistered company may be wound up 
under this Act and all the provisions of this Act with respect to winding up shall apply to an unregis- 
tered company with the following exceptions and additions : 

(i) an unregistered company shall for the purpose of determining the Court having jurisdic- 
‘tion in the matter of the winding up be deemed to be registered in the province where its principal 
place of business is situate or if it has a principal place of business situate in more than one province, 
then in each province where it has a principal place of business ; and the principal place of business 
‘situate in that province in which proceedings are being instituted shall for all the purpose of the 
winding up be deemed to be the registered office of the company ; 

(i) no unregistered company shalt be wound up under this Act voluntarily or subject to super- 
-vision : 

(iit) the circumstances in which an unregistered company may be wound up are as follows 
‘(that is to say): 

(a) if the company is dissolved or has ceased to carry on business or is carrying on business 
-nly for the purpose of winding up its affairs ; 

%5) if the company 1s unable to pay its debts ; 

(c) iftthe Court is of opinion that it is just and equitable that the company should be wound 
up.” 
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Section 271 (3) provides for special cases. This sub-section was added in 1936 
by an amending Act. It provides that where a company incorporated outside 
India which has been carrying on business in India ceases to carry on business in: 
India, it may be wound up as an unregistered company under Part IX, notwith- 
standing that it has been dissolved or otherwise ceased to exist as a company under 
or by virtue of the laws of the company under which it was incorporated. Sec- 
tion 276 enacts that the provisions of that Part (IX) with respect to unregistered 
companies shall be in addition to, and not in restriction of, any provisions in the 
Act contained with respect to winding up of a company by the Court. But an un- 
registered company shall not, except in the event of its being wound up, be deemed. 
to be a company under the Act, and then only to the extent provided by that Part. 


The learned Advocate-General confessed that there was nothing in Part IX 
of the Act which expressly prohibited a foreign company from presenting a petition 
for winding it up. According to him, this prohibition must be implied because of 
the disabilities under which a winding up Court would suffer in the case of foreign 
companies because of the possibility of large assets being situate outside the juris- 
diction of Indian courts and because the order of winding up passed by an Indian 
Court would not fer se bind the company in the country of incorporation. The idea 
‘behind this contention was that a foreign company with large assets outside India 
and very little assets in India may incur large debts in India and then apply to be 
wound up as an unregistered company under the Indian Companies Act, with 
the result that Indian creditors would be deprived of the foreign assets of the com- 
pany. The provisions of the Indian Companies Act which enable a foreign com- 

any to be wound up as an unregistered company in this country, according to the 
earned Advocate-General, were intended for the benefit of the creditors in India, 
principally Indian nationals, and not to enable'a foreign company to escape from 
liability in case the assets within India were unable to meet its liabilities. Whe- 
ther the assumption of the learned Advocate-General is correct or not I do not 
wish to say in this appeal. I will only say that such a situation might well arise 
even when a company incorporated under the Indian Companies Act has large 
assets outside India. 


It was not denied by the learned Advocate-General that section 166 will apply 
to the winding up of unregistered companies as well. Under that section an appli- 
cation to the Court for the winding up of a company can be presented either by 
the company or by any creditor or contributory. ‘There is nothing in section 271 
or any other provision of Part IX which excepts this provision of section 166 in the 
case of an unregistered company. The learned Advocate-General cited to us the 
decisions in Russian and English Bank and Florence Montefiore Guedalla v. Baring Brothers S 
Co.1, Re Banque Des Marchands De Moscou*, and Rudow v. Great Britain Mutual Life 
Assurance Society’, and cited a passage in Dicey’s “Conflict of Laws”, 6th edition, 
page 294 ; but I have been unable to derive any assistance from any of them on 
this point. I am unable, therefore, to accept this contention of the learned 
Advocate-General. 


The next contention was that even assuming that a foreign company as an 
unregistered company can file a petition for winding it up, it can do so only when 
the company at a meeting of its shareholders has resolved to file such a petition. 
In the present case there has been no such decision or resolution. Though the 
Directors may have large powers in the conduct of the affairs of the company, 
they cannot themselves decide to put an end to the corporate existence of the com- 
pany. He sought support for this contention in the provisions of section 162 of 
the Indian Companies Act as interpreted by him. at section runs as follows : 


“162.-A company may be wound up by the Court ; 


(i) if the company has by special resolution resolved that the company be wound up by the 
ourt ; 


d 
(it) if default is made in filing the statutory report or in holding the statutory meeting«- 
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(ii?) if the company does not commence its business within a year from its incorporation 
or suspends its business for a whole year ; 

(i) if the number of members is reduced, in the case of a private company below_two or, 
in the case of any other company below seven ; 

(o) if the company is unable to pay its debts ; 

(ct) if the Court is of opinion that it is just and equitable that the company should bwe ound 


up. 

According to the learned Advocate-General, it follows from the provisions of this 
section that a company can be wound up by the Court on an application by the 
company only if the requirement of clause (1) is complied with, that is to say, only 
if the company has by special resolution resolved that the company be wound 
up by the Court. In the absence of such a resolution, even if one or other of the 
other conditions in clauses (ii) to (vi) is satisfied the Directors on behalf of the 
company cannot file a petition for winding up the company. There is nothing 
in section 162 or section 166 of the Indian Companies Act which compels one to 
come to this conclusion. The only direct authority which the learned Advocate- 
General was able to cite in support of his contention is a decision in In Re Galway and 
Salthill Tramways Co.’. ‘There the directors of a company presented a winding 
up petition in the name of the company. An objection was taken by some of the 
shareholders who opposed the petition that the petition not having been authorised 
by a meeting of the shareholders was incompetent. O’Connor, M. R., held that 
the directors as such had no power to present the petition. This was because the 
powers of the directors were only powers of managing and the object of manage- 
ment is the working of the company’s undertaking while the object of a winding 
up is its stoppage. ‘Therefore the powers of the directors would not include 
a power to bring about the stoppage of the company’s affairs without the authority 
of the shareholders. The learned Master of the Rolls, however, did not think it 
fit to dismiss the petition on this ground. In his opinion the proper course to adopt 
was to adjourn the hearing so as to enable the directors duly to summon a meeting 
of the shareholders with the object of getting authority from them to proceed on the 
petition, because it was open to the company to ratify the unauthorised proceeding 
of the directors. Though this case was decided in 1917, the learned Advocate- 
General could not give any instance where the decision was followed in the English 
Courts. On the other hand in Palmer’s “Company Law,” rgth edition (1949), this 
decision is dealt with thus: 

“ Petitions by the company are not very common ; for if a company desires to wind up it has 
only to pass a special resolution or an extraordinary resolution for a winding up. But if the 
directors find the ae aoe! to be insolvent owing to matters which ought to be investigated by the 
Court it may well be that their proper course is to apply at once to the Court by petition for a com- 
pulsory order. It has been held in Ireland that the directors cannot present a petition in the name 
of the company without the sanction of a general mecting ; but there seems to be no justification for 
this ruling ın the words of the Act and it has not been followed in English cases. In any case a general 
meeting can ratify the action of the directors.” 

In Palmers “Company Precedents,” 16th edition (1952), Part II, we have 
a more definite statement as to the practice in England : 


“ Where the company gets into great difficulties the directors acting on the companies’ 
occasionally present a petition for winding up but such petitions are o paies penalt 


It has been held in an Irish case that the directors cannot present the petition without authority 
of a general meeting. This decision is, however not followed in England and many orders have- 
been made on petition presented by the directors without the sanction of a general mecitng.” 

The petition in In Re City Equitable Fire Insurance Company, Limited? appears to be 
one such instance. 

I am inclined to follow the practice in England to which reference is made 
in Palmer’s text-books. 

Even assuming that the Irish precedent should be followed by us, the petition 
cannot be dismissed, but it should be adjourned to enable the directors to summon 
a meeting of the shareholders and obtain their authority. I am not sure if this is 
ees 9 - + 
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what the learned Advocate-General wants, because it is obvious that the sharehol- 
ders are not against this petition, as by this time they should have been aware of 
the proceeding and no one has come up to protest against the action of the direc- 
tors. The shareholders must in the circumstances be deemed to have impliedly 
ratified the action of the directors. 

Our attention was also drawn to the decision of a single learned Judge of the 
Pepsu High Court in In Re Patiala Banaspati, etc., Co.1 which certainly supports 
his contention but with respect I am not inclined to follow it. 


The argument of the learned Advocate-General that the directors only cannot 
put an end to the company’s existence by filing a winding up petition does not 
appeal to me because the Court is not bound to direct a winding up merely because 
the directors have presented a petition. The Court will make a winding up order 
only if it is satisfied that the requirements of the law are satisfied and the facts justify 
the course. Moreover, it will be open to the shareholders to oppose the petition 
and to apprise the Court of the fact that the majority of the shareholders are opposed 
to the petition. It will be then open to the Court before passing final orders to 
have a meeting of the shareholders convened to ascertain the wish of the majority. 

Article g9 of the Articles of Association of the petitioner company provides 
inter alia that the Directors 


“ may exercise all such powers and do all such acts and things as may be exercised or done 
by the Company and are not hereby or by statute expressly directed or required to be exercised or 
done by the company in or with the consent of a general meeting.” 


It is not suggested that there is any statutory provision expressly requiring the con- 
sent of a general meeting for the presentation of a winding up petition. It follows 
therefore that the directors have the power to do what the company could have 
done, namely to present the petition. J-agree with Balakrishna Ayyar, J., that the 
petition was validly presented. 


The appeal fails and is dismissed with costs. 
R.M. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


H. J. Mascreen .. Petitioner* 
D. 
Dr. (Mrs.) R.K. Mascreen .. Respondent. 


Criminal Procedure Code (V of 1898), sections 488—Maintenance of children— Duty of—Children in the 
custody of the mother as guardian—Mother earning more than the father—If liability to maintain shifts. 

Under the Code of Criminal Procedure the duty of maintaining a child is cast upon the father. 
No such duty is cast on the mother by the Code and there is no scope for invoking any general principles 
whether the mother or anyone else is liable. The Court is entitled to order a certain amount to be 
paid to the guardian of the minor children towards the maintenance of the children, 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Third Presidency Magistrate 
of the Court of Presidency Magistrate at Saidapet, dated 17th December, 1954, 
in M.P. No. 169 of 1954. 


S. Mohan Kumaramangalam for Petitioner. 
M. S. Venkatarama Aiyar for Respondent. 
State Prosecutor (S. Govind Swaminadhan) for the State. 


The Court made the following 


Orper.—This is a revision against the order of maintenance passed against 
the petitioner herein who was the respondent in the lower Court. The maintenance 
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is claimed by the mother on behalf of her three children. She claimed maintenance 
only on behalf of her children. ‘There was no marriage between her and the peti- 
tioner herein. The lower Court directed the petitioner herein to pay maintenance 
at the rate of Rs. 20 for the first child, aged 6 years at the time of the petition, 
and Rs. 10 each for the other two children aged 3 and 1 at the time of the petition. 
The evidence shows that the mother was a doctor earning about Rs, 270 to Rs. 
goo a month, whereas the petitioner herein is a postal employee earning only Rs. 
170. After deductions the net income is only Rs. 123-15-0. In fact the mother 
of the children earns twice as much and more than the father of the children. On 
these facts it is contended by Mr. Mohan Kumaramangalam that under section 24 
of the Guardians and Wards Act, as the guardian of the person of the ward must look 
to his support, it is the duty of the mother to support the children. It is contended 
that section 488 has been introduced in the Criminal Procedure Code to prevent 
vagrancy and in this case the mother is possessed of sufficient means and as she is 
the natural guardian of the person and she being charged with the custody of the 
ward, she must also look to their support, which means that she must maintain 
them out of her own income. But the very wording of the section, merely, ‘must 
look to his support’ in section 24 of the Guardians and Wards Act indicates that 
the guardian must look elsewhere for support. As pointed out in Victor Justin 
Walter v. Mane Josephin Walters, it is the duty of the father to maintain and educate 
the children who are incapable of supporting themselves and although the law 
has always recognised this duty, the civil Courts have no direct means of enforcing 
this obligation so as to compel him to maintain them out of the property in which 
they have no interest. This is with regard to the law which governs parties who 
are Christians. 

Then the learned Judges referred to the judgment of Lord Eldon, L.C., in 
Wellesley v. Duke of Beaufort®, and pointed out the rules governing such cases in 
England. The observations of Lord Eldon, L.C., are these : 

“ You may go to the Court of King’s Bench for a habeas corpns to restore the child to the father, 

but when you have restored the child to the father can you go to the Court of King’s Bench to compel 
that father to subscribe even to the amount of five shillings a year for the maintenance of that child ? 
A Magistrate may compel a trifling allowance but I cannot believe that there was ever a mandamus 
from the Court of ing’s Bench...... The Courts of law can enforce the nghts of the father but they 
are not equal to the office of enforcing the duties of the father.” 
But under the Criminal Procedure Code, the duty of maintaining the child is cast 
upon the father, and whatever may be the civil law, the provisions of section 488, 
Criminal Procedure Code, are quite ‘equal to the office of enforcing the duties of the 
father’ which is to maintain the child, legitimate or illegitimate. No such dity 
is cast on the mother, either under the Code or any other law. There can therefore 
be no question of invoking any general principles with regard to the maintenance 
of a child, whether it is obligatory on the part of the mother as in the present case, 
or on the tavazhi as in the case of a Malabar tarwad. Under the Criminal Pro- 
cedure Code, it is clear that it is the father who has got to maintain the child and 
therfore the Court is entitled to order a certain amount to be paid to the guardian 
of the minor children towards the maintenance of the children. The maintenance 
contemplated in that section is food and clothing. It does not include education 
and other matters. The Court can order only as much as is necessary for the food 
and clothing of the children. Though in this case the lower Court has referred to 
the fact that the first child is likely to go to school, I am not prepared to say that 
the sum of Rs. 20 granted to the first child is excessive even for maintenance as such. 
I would therefore direct this sum of Rs. 20 per month be paid to the first child as 
maintenance pure and simple and not for any other purpose. It is not disputed 
that the sum of Rs. 10 each granted for the other two children was for the purpose 
of maintenance only. 


The only other argument advanced is that after making all compulsory deduc- 
tions which the petitioner has got to pay from out of his income, what remains is 
barely sufficient even for himself, and therefore the maintenance awarded is exces- 
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sive. But the finding of the lower Court is that his salary and allowance come to 
Rs. 170 and it is only after making the compulsory deduction that his income comes 
to Rs. 123-15-0. Out of this, Rs. 40 for three children for whom he is responsible 
can never be said to be excessive. The lower Court’s order is confirmed and this 
revision dismissed. 

The arrears which the petitioner has got to pay after stay has been granted 
by this Court will be paid in four monthly instalments of Rs. 25 each commencing 
from 1st September, 1955. 


R.M. a Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—Mr. Justice MACK. 
Taxi Kannappa Mudaliar and others .. Petitroners.* 

Criminal Procedure Code (V of 1898), section 107—Proceedings under—Furisdiction. 

Under section 107 (2), Criminal Procedure Code, no proceedings shall be taken before any 
magistrate other than a Chief Presidency Magistrate or a District Magistrate unless both the persons 
informed against and the place where the breach of peace or disturbance is apprehended are within 
the local limits of the istrate’s jurisdiction. 

A first-class Magistrate could have jurisdiction only if at the time proceedings were initiated 
the person concerned was in that Magistrate’s jurisdiction though a non-resident. 

Petition under section 561-A, Criminal Procedure Code, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to quash the proceedings, dated grd December, 1953, on the file of the Court of the 
ex-officio First Class Magistrate, Chingleput, in M.C. No. 31 of 1953. 

A. S. Stoakaminathan for Petitioners. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 

The Court made the following 


OrDER.—The petitioner describes himself as the proprietor of the English 
‘Taxi Company of Umpherson St., G.T., Madras. He seeks to have revised an 
order by the District Magistrate, Chingleput, dismissing his petition to quash the 
proceedings instituted against him under section 107, Criminal Procedure Code, 
by the Inspector of Police, Chingleput, before the ex-officio First Class Magistrate, 
Chingleput. He was the first of seven respondents against whom the order under 
section 107, Criminal Procedure Code, was issued on 3rd December, 1953, alleging 
acts of violence on earlier dates. The ground which the petitioner gave was that 
he was not a resident of Chingleput District and that, therefore, the First Class 
Magistrate had no jurisdiction. ‘The District Magistrate rejected this plea following 
the decision in Varadarajulu Naidu v. Emperor? which is not in point. In that case, 
there was no dispute that the petitioner was within the local limits of the jurisdic- 
tion of the Magistrate when the proceedings under section 107 were initiated. In 
this case, the learned Public Prosecutor concedes that there is nothing to show that the 
petitioner, a permanent resident of Madras, was in Chingleput on the date on which 
the proceedings were initiated. Under section 107 (2), Criminal Procedure Code, 
no proceedings shall be taken before any Magistrate other than a Chief Presidency 
Magistrate or District Magistrate, unless both the person informed against and the 
place where the breach of the peace or disturbance is apprehended, are within 
the local limits of the Magistrate’s jurisdiction. The First Class Magistrate could 
have had jurisdiction if, at the time the proceedings were initiated, the petitioner, 
although a resident of Madras, was in his jurisdiction. ‘This not being the case, 
it is only the District Magistrate who would have jurisdiction to institute and try 
these proceedings. 

The order of the learned District Magistrate is set aside with the direction that 
he issues himself a fresh order under section 107, Criminal Procedure Code, if he 
‘considers it necessary and deals with it according to law. 


KS. —— Order set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MR. Justice Sussa Rao AND Mr. Justice PANCHAPAKESA AYYAR. 


Karri Venkayamma .. Appellant” 
J. 
Goluguri Tirapayya .  .. Respondent. 


Practice-——Appeal—-Memorandum of cross-objections bp one respondent directed against co-respondent— 
Maintainability—-Decree for dissolution of partnership and rendition of accounts by first defendant—Appeal 
by first defendant—Memorandum of objections by plaintiff claiming second defendant also was \liable to account 
—Maintainability. 

As a general rule the right of a respondent to urge’an oeenn should be limited to his urging 
it only against the appellant ; but thore may be exceptions to the general rule when the appeal opens 
up questions which cannot be disposed of completely without matters being allowed to be opened up 
as between co-respondents. 

Venkataswarulu v. Ramamma (1950) 1 M.L.J. 54: LLR. (1950) Mad. 874 (F.B.) referred to 
and followed. 

Where there was a decree for dissolution of partnership for rendition of accounts by the first 
defendant and for the allotment of moneys to the various partners and the first defendant alone prefer- 
xed an appeal a memorandum of objections filed by the plaintiff claiming that the second defendant 
also was lable to render accounts to him is maintainable though directed against a co-respondent. 

Appeal against the decree of the District Judge of East Godavari at Rajahmundry 
an Appeal Suit No. 75 of 1947, preferred against the decree of the Subordinate 
Judge of Rajahmundry, in Original Suit No‘ 71 of 1944. 

B. V. Subramaniam for the Appellant. 

A. Kuppuswamy for the Respondent. 


The Judgment of the Court was delivered by 


Subba Rao, F7.—This is a second appeal by the thirteenth defendant, the legal 
representative of the second defendant, against the judgment and decree of the Dis- 
trict Judge, East Godavari, reversing that of the Additional Subordinate Judge of 
Rajahmundry in Original Suit No. 71 of 1944. The said suit was filed by the res- 
pondent for a declaration that the suit partnership became dissolved on 22nd April, 
1944, or for a dissolution of the suit partnership by Court as from the date of the 
suit, for taking accounts of the partnership and to recover the plaintiff’s share there- 
in. The case of the plaintiff may be briefly stated. Plaintiff and defendants 
1 to g and another Karri Suryanarayana Reddi, husband of the tenth defendant 
and father of defendants 11 and 12, entered into a partnership on or about 5th 
September, 1939, at Anaparti for the purpose of purchasing and selling plantain, 
mango and other fruits and also doing commission business in fruit and carried on 
business under the name and style of Karri Vira Reddi & Co., at Anaparti. They 
also opened a branch at Jambagh, Hyderabad, and carried on business there from 
5th September, 1939. The head-office of the suit partnership was managed by 
the second defendant and the other branch by the first and second defendants. 
Accounts for the business carried on for both the Head and Branch Offices were 
kept by defendants 1 to 3. One of the partners, Karri Suryanarayana Reddi died 
‘on 22nd April, 1944 and the suit partnership became dissolved by reason of his 
death from that date. Defendants 1 and 2, taking advantage of the fact that large 
moneys were lying with them, were not settling the accounts. The suit was there- 
fore filed for the aforesaid reliefs. ‘The thirteenth defendant, the legal representative 
of the end defendant, filed a written statement denying most of the material allega- 
tions made in the plaint. It was alleged that the original partnership business was 
disselved in December, 1939. A new firm was formed in December, 1939, but it 
was dissolved in 1941, after settlement of accounts. In 1943-44, another firm was 
formed and the death of Karri Suryanarayana Reddi in April, 1944, had the effect 
of dissolving that firm. She denied that the firm started at Hyderabad was the 
branch of the plaint firm and stated that the firm at Hyderabad was formed with 
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defendants 1 and 2 as sole partners. She also denied that they were managing the 
partnership of Karri Vira Reddi & Co., at Anaparti. The first defendant adopted 
the written’statement filed by the second defendant. On the aforesaid pleadings, 
the following issues were framed : 

(1) Whether the suit partnership on 5th September, 1999, is true ? 

(2) Who are the partners and what are its terms? 

(2) (a) Are defendants 1 to 3 liable to account? 

(3) Was it dissolved by death on aand April, 1944? 

(3) (a) If not, is the plaintiff entitled to dissolution from the date of suit? 

(4) What relief? 
Additional issues : 
Q) Whether the suit partnership was dissolved by December, 1939, and whether the suit is 


A 


barred 
(2) Whether the firm at Hyderabad is a branch of the suit partnership ? 


(3) Whether this Court has jurisdiction in so far as the accunts of the Hyderabad business 
are concerned. - 


The learned Subordinate Judge found on additional issue 2, that the firm at 
Hyderabad was a separate and distinct firm, though the partners and their shares 
were the same in both the firms. On issue 2, he held that the plaintiff, defendants 1 
to g and K. Suryanarayana Reddi were partners in the Hyderabad business, that the 
plaintiff and defendants 1 to 7 and K. Suryanarayana Reddi have got one share 
each and defendants 8 and g together have got one share and that the partners 
were entitled to share the profits and loss in that proportion. On issue 2 (a), he 
expressed the opinion that the first defendant was the manager’ of the business at 
Hyderabad. On issue 3, he gave the finding that the firm at Hyderabad was dis- 
solved by the death of Suryanarayana Reddi on 22nd April, 1944. In regard to the 
Anaparti business he held that the partnership entered into in the year 1939 was 
dissolved in December, 1939, but the partnership business that was entered in the 
year 1939 and carried on business under the name and style of Satti Veereddi, 
Karri Ganireddi & Co., was dissolved on 22nd April, 1944, by the death of one of 
the partners, K. Suryanarayana Reddi. In the result he gave a decree in favour 
of the plaintiff declaring that the Hyderabad firm stood dissolved on 22nd April, 
1944, and for rendition of accounts of the Hyderabad business. The first defendant 
was made liable to account. The first defendant preferred an appeal against 
the decree of the learned Subordinate Judge, being Appeal Suit No. 75 of 1947, 
on the file of the District Judge, East Godavari. In the grounds of appeal he ques- 
tioned all the findings given by the first Court. The plaintiff filed a memorandum 
of objections claiming that the second defendant also should be made liable to 
account to the plaintiff. The appeal was heard by the learned Distriet Judge 
of East Godavari. In the memorandum of objections he held that the second 
defendant was also liable to account to the plaintiff along with the appellant for 
the assets of the partnership business at Hyderabad. In the result he dismissed 
the appeal and allowed the,memoradum of cross-objections making the assets of 
the second defendant in the hands of the thirteenth defendant also liable for the 
suit claim. ‘The thirteenth defendant preferred the above appeal. 

Mr. Subramanian, the learned counsel for the appellant, raised before us 
three points : 

(i) the memorandum of objections filed by the plaintiff claiming that the 
second defendant also was liable to render accounts to him was not maintainable 
as it was only directed against the co-respondent ; 

(ii) the legal representative of a deceased partner cannot be made lable to 
render accounts to the other partners : 

(tit) accounts should be taken on the basis that the second defendant was 
not in the management of the Hyderabad business. 

The first contention was based upon a decision of the Full Bench in Venkates- 
warlu v. Ramamma’. ‘The facts there were: the defendants 1 to 3 in Original Suit 
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No. 54 of 1945, in the Court of the Subordinate Judge of Guntur preferred an 
appeal against a preliminary decree for partition passed in favour of the plaintiffs 
who were respondents 1 and 2 in the appeal. The plaintiffs filed an application 
to implead defendants 5 and 6 as respondents 5 and 6 to a memorandum of cross~ 
objections. Defendants 5 and 6 were made parties to the suit, because it was 
alleged by the plaintiffs that they were in possession of properties belonging to 
the joint family consisting of them and defendants 1 to 3. The fifth 
defendant was made a party to the suit on the allegation that item 24 of 
Schedule A of the plaint was family property, whereas the fifth defendant 
claimed that the said item was his own. ‘The plaintiff’s claim was disallowed. In 
an appeal filed by defendants 1 to 3 against a preliminary decree for partition of 
the family properties, the dispute between the plaintiff and the fifth defendant was 
sought to be agitated by a memorandum of objections. The learned Judges. 
held that the memorandum of objections was not maintainable. The reason for 
the decision has been summarised by the learned Chief Justice at page 894, as 
follows : i 

“ In my opinion, such an objection should, as a general rule, be primarily against the appellant. 
In exceptional cases, it may incidentally be also directed against other respondents.” 
The learned Judges accepted the opinion expressed by the other High Courts in 
preference to the view stated in the earlier Full Bench decision in Muntswamy Mudaly 
v. Abbu Reddy+. ‘The view expressed therein is that, as a general rule, the right of a 
respondent to urge an objection should be limited to his urging it only against 
the appellant ; but there may be exceptions to the general rule when the appeal 
opens up questions which cannot be disposed of completely without matters being 
allowed to be opened up as between co-respondents. As the Full Bench decision 
finally and authoritatively stated the law on the subject, it is neither necessary 
nor fruitful to consider the other cases cited at the Bar. The question therefore is, 
whether the memorandum of objections filed by the respondent was primarily 
aimed against the appellant, or whether the question raised between the respondents 
was necessary for disposing of the appeal completely. In the instant case, the decree 
was for dissolution of partnership, for rendition of accounts by the first defendant 
and for the allotment of the moneys to the various partners. The first defendant 
alone preferred an appeal to the District Court. The memorandum of grounds 
filed by him disclosed his contention that the Hyderabad business was not a part- 
nership business, that the suit was liable to be dismissed as the main partnership 
was dissolved and that the suit was barred by limitation. If he succeeded in any 
one of those contentions, the entire suit against the first and second defendants 
would be dismissed. Indeed under Order 41, rule 4, Civil Procedure Code, 
where there are more defendants than one in a suit, and the decree appealed from 
proceeds on any ground common to all the defendants, any one of the defendants 
may appeal from the whole decree and thereupon the appellate Court may reverse 
or vary the decree in favour of all the defendants. As the first defendant preferred 
the appeal setting up the common defence which he had along with the second 
defendant to the plaintiff’s suit, the second defendant would be entitled under the 
aforesaid rule to get the benefit of the decision of the appellate Court in the first 
defendant’s favour. In effect and substance, the appeal filed in those circumstances 
was also for the benefit of the second defendant. From this perspective it would be 
obvious that the memorandum of objections was really aimed against the appellant 
who was also fighting the cause of the second defendant. Further, the disputes 
specifically raised in the memorandum of objections between the plaintiff and the 
second defendant, if decided in a particular way, would have repercussions on the 
extent of the appellant’s liability. To illustrate, under the first Court’s decree, the 
first defendant was liable to render accounts on the basis that he was in actual manage- 
ment of the Hyderabad business. If the memorandum of objections were allowed, 
the second defendant also would be liable on the same basis. In any accounting 
that may be taken on the footing that both of them were in management of the busi- 
ness, and therefore liable to render accounts, under certain circumstances the lia- 
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bility for mismanagement or misappropriation may be apportioned between the 
two defendants, in which case the liability of the first defendant may be less than 
that for which he might be liable if he was solely bound to render accounts. In that 
contingency, the decision on the dispute between the respondents would be neces- 
sary to completely adjudicate the rights of the appellant. What is more, in a 
partnership action, in almost every case, all the parties would be in the position 
of the plaintiffs and their rights would be so interconnected that the right of one 
cannot be disposed of without reference to the other. In this case, after the accounts 
are taken and after the amounts due to the partnership are ascertained, they would 
be divided between the partners according to their shares. The amounts due to 
the partnership could be ascertained only after the persons liable to render accounts 
discharge their duty. The liability of the second defendant to render accounts 
ig as necessary as that of the first defendant to do so. The appellant would equally 
be entitled to share along with the other partners in any additional amount that 
might be found due to the partnership by reason of the second defendant’s liability 
to render accounts. To put it shértly, the rights and liabilities of the appellant 
cannot be finally and completely disposed of without at the same time fixing the lia- 
bility of the other partners to render accounts or otherwise. From whatever angle 
it is looked at, it is obvious that the appellant is primarily interested in the disposal 
of the question raised in the memorandum of objections. We therefore hold that 
the memorandum of objections filed in the Court below was maintainable. 


It is then contended that the lower Court was wrong in directing the thirteenth 
defendant to render accounts to the plaintiff. It is settled law that the legal repre- 
sentative of a partner is not lable to render accounts to the other partners. The 
other partners must allege and establish the liability of the deceased partner, and 
the amounts so ascertained could be recovered from the assets of the deceased in 
the hands of his legal representative. The learned District Judge, in our opinion, 
kept the aforesaid principle in view when he held that the assets of the second defen- 
dant in the hands of the thirteenth defendant would be liable for the plaintiff’s 
claim. He did not either expressly or by necessary implication direct the thirteenth 
defendant to render accounts to the plaintiff. His observation in paragraph 7 
to the effect that the second defendant who was admittedly in charge of that busi- 
ness also was liable to account to the plaintiff along with the appellant is unexcep- 
tionable, for, if both of them were in management of the business, they would cer- 
tainly be liable to account. But, in the next sentence he confined the liability 
of the thirteenth defendant for the suit claim only to the assets of the second defen- 
dant in her hands. Even in the decree, no liability to render account on the part 
of the thirteenth defendant is found. 


Even so, it is contended that though the thirteenth defendant was not liable 
to render accounts, the basis for taking accounts against the second defendant 
‘would affect the liability of the thirteenth defendant. To put it differently, if the 
extent of the second defendant’s liability was ascertained on the footing that he was 
in management of the business, the amounts that might be found due from him 
might be larger than his liability as an ordinary partner. It may be so. But the 
Jearned Judge found that the second defendant, who was admittedly in charge of 
the Hyderabad business was also liable to account to the plaintiff along with the 
first defendant. Being a second appeal, it is not ordinarily permissible to question 
that finding. -But it is contended that the finding is not based upon any evidence 
in the case and indeed it is contrary to the entire evidence adduced. We cannot 
agree. The plaintiff’s case as we have already indicated in the beginning of the 
judgment, was that the Hyderabad business was the branch business of the Anaparti 
business and that the said business was managed by the first and second defendants. 
In the written statements filed, the defendants denied that the Hyderabad business 
was a branch business of the Anaparti business. Their positive case was that the 
firm at Hyderabad was formed with defendants 1 and 2 as sole partners. The first 
and thirteenth defendants did not raise the alternative plea that even if the Hydera- 
‘bad business was part and parcel of the main business, the first defendant was in sole 
management thereof and that the second defendant did not take any part in the 
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management. P,W. 1 no doubt, in his chief-examination states that the first defend- 
ant used to manage the Hyderabad business and the second defendant used to 
manage the Anaparti business. P.W. 3, the sixth defendant, also says in his evi- 
dence that they entrusted the business at Nizam to the first defendant and that 
the Anarparti business used to be managed by the defendants 2 and 3. But in the 
cross-examination he admits that he does not know personally how the first defen- 
dant was carrying on the business at Hyderabad. He says in the cross-examination 
that the first defendant wrote to the second defendant asking him to get Rs. 10,000 
for the business at Hyderabad, and that defendants 2 and 5 raised Rs. 10,000 and 
took it to the first defendant to Nizam. He further admits that he does not know 
personally how the first defendant was carrying on business at Hyderabad. D.W. ı 
the third defendant deposes that the first defendant used to look after the business 
at Hyderabad and that the second defendant was going to Hyderabad now and then. 
In the cross-examination he adds that he deputed the second defendant to manage 
the business and that the second defendant used to go to Hyderabad twice or thrice 
ina year. D.W. 2, the first defendant, admits in clear terms that he and the second 
defendant jointly did business at Hyderabad for commission under the name of 
S.V.K.G. & Co. In the cross-examination he says that he and the second defen- 
dant did not settle the accounts of the Hyderabad business and that they had equal 
shares init. In this state of evidence, we cannot say that there was no evidence 
to sustain the findinP of the Court below. Though P.Ws. 1 and 9 say that the first 
defendant used to manage the Hyderabad business, P.W. 3 admits that the second 
‘defendant took some part in carrying on that business. D.W. 1, another partner, 
also speaks to the fact that the second defendant also used to go to Hyderabad, now 
and then, presumably in connection with the business. The first defendant clearly 
admits that the btiSiness was a joint business of defendants 1 and 2. As the Court 
held that the Hyderabad business was connected with the Anaparti business, it 
would follow that they were jointly managing the branch of the said business at 
Hyderabad. ‘Though there is some, ambiguity in the evidence, and though the 
first Appellate Court might have come to a different conclusion, we cannot say, 
in second appeal, that there was no evidence supporting the finding of the Court 
below. We therefore accept the finding of the Court below. 


We may make it clear that this finding cannot make the thirteenth defendant 
liable for rendition of accounts. The plaintiff must prove, before fastening the 
liability on the thirteenth defendant, the periods during which the second defendant 
was in management, his acts of management and also the amounts for which he 
would be liable on the basis of the mismanagement or misapplication of funds. 
The amounts so fixed could be recovered from the assets of the second defendant, 
if any, in the hands of the thirteenth defendant. 


In the result, the appeal fails and is dismissed with costs. 


K.S. r Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JusTice BALAKRISHNA AYYAR. 


The Public Prosecutor .. Petitioner" 
D. . 

Kanniappan .. Respondent. 

Cruninal trial—Sentence—- Statute providing for imprisonment for particular offence—Imposing imprison- 
ment till rising of Court-—Propristy—Duty of persons administering criminal law. 

When the statute says that for an offence the offender shall be imprisoned, it normally means 
that he should be sent to jail. To impose a sentence of imprisonment till the rising of the Court 
is an evasion of the statutory provision and such an ¢vasion would be justified only in very exceptional 


circumstances, as for instance, where the offence is found to be very severely technical or where there 
are extenuating circumstances possessing unusual force. 
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-_ Those who are called upon to administer the Criminal Law. must bear in mind that they have a 
ued not merely to the individual accused before them, but also to the State and to the community at. 
arge. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898; 
praying the High Court to revise the Judgment of the Assistant Sessions Judge 
of the Court of Session of the North Arcot Division in S.C. No. 66 of 1953. 


The Public Prosecutor (V. T. Rangaswami Ayyangar) for petitioner in person. 
Respondent not represented. 


The Court made the following 


Orper.—The Assistant Sessions Judge of North Arcot convicted one Kanni- 
appan of an offence under section 330 read with section 511, Indian Penal Code 
and sentenced him to imprisonment till the rising of the Court and to pay a fine of 
Rs. 25. The learned Public Prosecutor has moved for an enhancement of the 
sentence. ‘The convicted person has not appeared. 


The facts are perfectly clear: A boy Periaswami was suspected of having com- 
mitted theft in the house of Kanniappan the 1st accused. When questioned by 
Kanniappan Periaswami denied knowledge of the theft whereupon Kanniappa 
took him towards the police station. On the way they had to pass the house of the 
and accused, who joined them. Accused 1 and 2 tried to gxtort a confession 
from the boy. With that end they brought together both his hands, wrapped pieces. 
of cloth round the hands, poured kerosine oil over the wrapping and set fire to 
it. Naturally, the boy’s hands were burnt. The injuries were such that the boy 
had to remain as an in-patient in the hospital for 12 days. The learned Assistant 
Sessions Judge acquitted the 2nd accused, and in the view thatthe act of the 1st 
accused amounted only to an attempt he convicted him under section 330 read 
with section 511, Indian Penal Code as already stated. 


In taking this view, the learned Assistant Sessions Judge was going as far as he 
possibly could in favour of the 1st accused. But the sentence imposed upon him is 
grossly disproportionate to the gravity of the case. Under section 330, Indian Penal 
Code, the imposition of a term of imprisonment is obligatory. Now, when the statute 
Says that for an offence the offender shall be imprisoned, it normally means that he 
should be sent to jail. To impose a sentence of imprisonment till the rising of the 
Court, and I have no doubt about it at all, is an evasion of the statutory provision 
and such an evasion would be justified only in very exceptional circumstances, 
as for instance, where the offence is found to be very severely technical or where 
there are extenuating circumstances possessing unusual force. None such exists 
in this case. The boy was an in-patient in the hospital for 12 days and the injuries 
might very easily have been much more serious, he might have been easily crippled 
for life. ‘The Assistant Sessions Judge in imposing the grossly inadequate sentence 
that he did was betraying weakness and sloppy sentimentalism. Those who are 
called upon to administer the criminal law must bear in mind that they have a duty- 
not merely to the individual accused before them, but also to the State and to the 
community at large. IfI had been trying the case, I would have imposed a sentence 
of anything up to two years’ rigorous imprisonment. The learned Public Prose- 
cutor pointed out that considerable time had elapsed since the offence was commit- 
ted and more than one year, after the Assistant Sessions Judge pronounced his 
judgment. This last is a complicating factor. 


In view of that, I enhance the sentence imposed by the Assistant Sessions Judge 
to one years’ rigorous imprisonment. The fine imposed will stand. 


K.S. Sentence enhanced.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —Mr. P. V. RAJAMANNAR, Chief Justice, ‘AND Mr. Justice Raja- 
‘GOPALA AYYANGAR. _ 


Annamalai & Co., Ltd., a private company by its 
Managing Director, S.Rm. C.T.A. Annamalai 


Chettiar .. Appellant* 
v. 
C.H. Cibgathulla Saheb by power of Attorney 
Agent M. S. Mahadeva Ayyar .. Respondent. 


Madras City Tenants Protection Act (HI of 1922); sections 3, 9 and 11——Applicability——Protection unde: 
Act not available when there are no buildings on the land from chek defendant is sought to be evicted—Land in 
question forming part of a larger block in portions of which there were buildings—Decision in prior suit that pro- 
tection under the Act was available in respect of entire block—If operates as res judicata ; 

In a prior suit for eviction against the lessees of an entire block of land it was held that the lessees 
were entitled to the protection under the Madras City Tenants Protection Act as there were buildings 
on portions of that block. 


The entire plock of land was purchased by the plaintiff subsequently. Portions of the land 
came to be in the occupation and enjoyment of the descendants of the lessee as a result of partition 
and defendants were alienees from such descendants of separate portions. In a suit by plaintiff for 
recovery of possession of pieces of vacant land from the defendants, 


Hed: se The decision in the prior suit did not operate as res judicata. (2) As admittedly there 
was no building on the several pieces of land in the possession of different defendants they are not 
entitled to the protection afforded by the City Tenants Protection Act. 


When there is no building on the land in question there can be no question of the defendants 
being “paid as compensation the value of the building” under section 3 of the Act. It is equally 
clear that the landlord could not have given a notice under section 11 “offering to pay compensation 
for any building” when there is none. So section 11 cannot apply. And section g in terms confers 
a right only on a tenant who is entitled to compensation under section 3. 

On appeal from the judgment and decree of Rajagopalan, J., dated roth 
April, 1951 and passed in the exercise of the Ordinary Original Civil Jurisdiction 
of the High Court in C.S. No. 132 of 1948. 


K. Rajah Iyer, M. Murugappa Chettiar and C. R. Venkatachala Ayyar for 
Appellant. 


T. S. Raghavachari and O. K. Ramalingam for Respondent. 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—These three appeals are from the judgment of Rajagopalan, 
J., in G.S. No. 132 of 1948. The 5th ada is the appellant in O.S. Appeal No. 
131 of 1951 and the 2nd defendant is the appellant in O.S. Appeal No. 29 of 1952. 
The suit was for the recovery of possession of pieces of vacant land in O.S. No. 27 
corresponding to R.S. No. 4693 in Tyagarayanagar, Madras, in the separate poss- 
ession of defendants, of whom there were seven. These plots were comprised in a 
big block of 8 cawnies 7 grounds 2160 square feet, which originally was situated 
in the zamindari village of Mambalam. The Sri Parthasarathy Swami Temple, 
‘Triplicane, owned this block of land in inam. The plaintiff purchased this entire block 
from the temple by a sale deed dated 14th March, 1947. ‘The title of the temple 
and the plaintiff as the vendee from the temple is not disputed. The said lands 
appear to have been originally leased to one Balu Mudali, and after his death, they 
were in the occupation of his son, Ramaswami Mudali, after whose death the lands 
came to be occupied by his sons. Subsequently, the sons, evidently as a result of a 
partition, were in separate occupation and enjoyment of portions of the said block. 
The defendants were alienees from the descendents of one or other of the sons of 
Ramaswami. The defendants raised several defences, namely, that the suit lands 
were ryoti lands in an estate within the meaning of the Estates Land Act that they 
were entitled to rights of permanent occupancy, that they were tenants within the 
meaning of the City Tenants Protection Act entitled to the benefit of sections g 








* O.S. As. Nos. 191 and 192 of 1951 and 29 of 1952. 17th -February, 1955. 
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and 11 of the Act and the suit should fail because of the absence of valid notices 
under section 11 of that Act, and that the suit was bad for misjoinder of parties 
and causes of action. ‘The learned Judge, who tried the suit, Rajagopalan, J., 
passed a decree for possession against defendants 1, 2, 4 and 5. The suit had 
been dismissed against defendants 6 and 7, and there was a consent decree against 
the grd defendant. O.S.A. No. 131 of 1951 and O.S.A. No. 29 of 1952 are appeals 
against this decision of Rajagopalan, J., by defendants 5 and 2, respectively. 
Defendant 5 filed an application under section o of the Madras City Tenants Pro- 
tection Act for a direction to the plaintiff to sell him the lands in his occupation 
for a price to be fixed by the Court. That application was dismissed and O.S.A. 
No. 132 of 1951 is against the order dismissing it. 


On behalf of the appellants, no objection was taken to the finding of the learned 
Judge that the defendants had failed to prove that they were entitled to permanent 
rights of occupancy under the Madras Estates Land Act. The main contention 
on behalf of the appellants before us was that they were entitled to the benefits 
of the Madras City Tenants Protection Act. “This contention was practically 
founded on the decision in a prior suit, C.S. No. 758 of 1936 on the file of the Madras 
City Civil Court. It is therefore necessary to set out the circur&stances under 
which that suit was filed and what exactly was decided in that suit. That suit 
was filed by the trustees of Sri Parthasarathy Swami Temple, Triplicane, against 
the descendants of Balu Mudali for recovery of possession of the entire block of 8 
cawnies odd. It was stated in the plaint that the trustees of the temple had granted 
a lease to the four sons of Ramaswami mentioned above in fasli 1292 and that they 
were in occupation of the lands as tenants and after them their descendants and heirs 
had been likewise holding and enjoying the lands as tenants and that the tenancy 
of the defendants had been determined by notices to quit. The main defence was 
that the defendants were entitled to the benefit of the provisions of the City Tenants 
Protection Act. There was also a plea of misjoinder of parties and causes of action. 
The learned City Civil Judge dismissed the suit on the ground that as framed it was 
not maintainable, because there were separate tenancies and the suit was bad for 
misjoinder of parties and causes of action. The learned Judge, however held that 
the defendants were not entitled to the benefit of the City Tenants Protection Act. 
There was an appeal to this Court which was heard and disposed of by Patanjali 
Sastri, J., as he then was. The learned Judge held, differing from the City Civil 
Judge, that the suit as framed was not vitiated by misjoinder of parties and causes 
of action ; but he held, also differing from the learned trial Judge, that the suit 
should fail because of the provisions of the City Tenants Protection Act. The 
chief reason why the City Civil Judge held that the defendants were not entitled 
to the benefits of the Act was that it did not apply to the lands in suit, as they were 
not part of the City of Madras at the time the Act was A Patanjali Sastri, J., 
took a different view and held that the Act was applicable to the lands in suit. 
Another objection raised by the plaintiffs was that there were no buildings or super- 
structures on the entire lands and that some portions of the land had been let for 
building purposes and other portions for cultivation, and in any event, the Act could 
apply only to that portion of the land which had been let for building purposes. 
The learned Judge overruled the objection on the ground that no differentiation 
could be made between lands let for building and lands let for cultivation and that 
the whole block of land should be treated as a single item of property and as there 
were buildings on portions of the land, the Act would apply to the entire block and 
as the requirements of section 11 of the Act had not been complied with, the suit 
should fail. The appeal was accordingly dismissed. The. trustees of the temple 
filed a letters patent appeal against the judgment of Patanjali Sastri, J. This was 
dismissed by a Division Bench consisting of Sir Lionel Leach, C.J., and Lakshmana 
Rao, J. The learned Judges agreed with Patanjali Sastri, J., on both points, 
namely, misjoinder and the application of the Act. 


It was during the pendency of the suit O.S. No. 758 of 1936 that the 5th 
defendant purchased a portion of the block of lands which formed thé ‘subjéct- 
matter of that suit from some of the descendants of Balu Mudali. . The 2nd defen- 
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dant purchased another portion of the block of lands in 1941 during the pendency 
of the appeal to this Court. The sale to the plaintiff was in 1947, long after the 
final términation of the prior litigation. - 


There is one important difference between the prior suit and the present guit. 
In the prior suit, the defendants were the descendants of the original lessees and the 
suit was in respect of the entire block of land on which admittedly there were super- 
structures, The present suit, however, is only against some of the persons occupying 
portions of the land, and it is common ground that there are no superstructures 
on the lands which form the subject-matter of the present suit. It was represented 
to us that the plaintiff had dealt with the persons who were alienees of the portions 
of the land on which there were superstructures on the footing that they were tenants 
entitled to the benefits of the City Tenants Protection Act. The plaintiff’s conten- 
tion was that so far as the contesting defendants are concerned, they would not be 
tenants within the meaning of the Act, because there were no buildings on the lands 
in their occupation. 

Mr. Rajah Ayyar, learned counsel for the appellants, relied on the decision 
in the prior suit as being conclusive in favour of the appellants being entitled to the 
benefits of the@Act. His argument was that as the predecessors of the appellants 
were held to be entitled to the benefits of the Act, they who were transferees fronr 
the parties to that litigation could take advantage of the decision. 


This argument is in our opinion fallacious. The question for decision in the 
present case is whether a particular defendant is entitled to the benefits of the City 
Tenants Protection Act. To decide that question, all that we have to do is to take 
the relevant provisions of the Act and see if the defendant is or is not entitled to the 
benefit of the material provisions of the Act. We shall assume for the purpose of 
this argument that each of the defendants is a tenant within the meaning of section 
2 (4) of the Act and that the plaintiff is a landlord within the meaning of section 
2 (3). 

Section 3 runs thus: 

“ Every tenant shall on ejectment be entitled to be paid as compensation the value of any building 

which may have been erected by him, by any of his predecessors in interest, or by ont Gace not in 
occupation at the time of the ejectment who derived title from either of them and for which compensa- 
tion has not already been paid. A tenant who is entitled to compensation for the value of any build- 
ing shall also be pee the value of trees which may have been planted by him on the land and of any 
improvements which may have been made by him.” 
Section 9 (1) permits a tenant “ who is entitled to compensation under section 3°” 
to make an application to the Court for an order that the landlord shall be directed 
to sell the land in his occupation for a price to be fixed by the Court. Section 11 
relates to notice before institution of suits or applications in ejectment, and runs as 
follows : l 

“ No suits in ejectment or applications under section 41 of the Presidency Small Cause Courts 
Act, 1882, shall be instituted or presented against a tenant until the expiration of three months next 
after notice in writing has been given to him requiring him to surrender possession of the land and 


mya and offering to pay compensation for the building and trees if any and stating the amount 
creof, 


A copy of such notice shall at the same time be sent to the Commissioner of the Corporation 
of Madras.” 


Admittedly, there is no building on the land in the occupation of either the 2nd 
defendant or the 5th defendant. So there can be no question of either of them being 
paid as compensation the value of the building under section 3. It is equally 
clear that the landlord could not have given a notice under section 11 offering to- 
pay compensation for any building, when there is none. So section 11 cannot 
apply. And section g in terms confers a right only on a tenant who is entitled to- 
compensation under section 3. It is therefore clear that neither the 2nd defendant 
nor the 5th defendant can today claim to be entitled to the benefit of either section 3 
or section 11, and consequently of section 9. Mr. Rajah Ayyar was indeed com- 
pelled to agree that this would be so. The only way in which he tried to escape- 
from this clear conclusion was to rely on the previous judgment of this Court. Now, 
that judgment proceeded on the footing that the suit was for possession of the entire- 
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block of 8 cawnies odd in the occupation of the descendents of the original lessees, 
and admittedly there were superstructures on portions of the land. Wehave nothing 
like that here now. The lessees appear to have divided the land into Several 
plots, and it is only on some plots that buildings exist. ‘The respondent’s advocate 
conceded that the tenants in occupation of those portions on which there are super- 
Structures would be entitled to the rights conferred by sections 3, 9 and 11 of the 
Act. But the other defendants are only in occupation of vacant pieces of land. 
How they can be held to be entitled to the benefit of the Act we are unable to con- 
ceive, From the practical aspect of the matter, the anomaly that would result 
from an acceptance of Mr. Rajah Ayyar’s argument would become evident. Sup- 
posing we were to hold that the 2nd defendant is entitled to the benefit of the Act, 
then what is the proper notice that should have been given by the landlord under 
section 11 of the Act? What is the compensation which the landlord could offer 
to pay? Surely it could not be compensation for the building existing on somebody 
else’s land, because the landlord may have to offer the value of that building when 
he seeks to eject the person in occupation of the land on which the building is situ- 
ated. It-would be literally impossible for the landlord to comply with section 11 
in the case of either defendant 2 or defendant 5 and yet if we accept Mr. Rajah 
Ayyar’s argument, the landlord’s suit must be dismissed, because heid not comply 
-with section 11. Nothing compels us to accept an argument which leads to this 
extraordinary position. ‘The same anomaly would exist in the application of section 
‘3 and section galso. In this connection, the following observations of Krishnaswami 
Aiyangar , J., in Vedavalli Thayar Ammal v. Junus Chetttar+ are apposite : 

“It is clear that the notice referred to in this section (section 11) is one requiring the tenant to 
surrender possession of the land and building and offering to pay compensation for the building and 
trees ifany. There is nothing in the section or in the Act which enables the tenant to ask for com- 
pensation when he does not own the building. In a case where the tenant is not the owner of the 
superstructure it is impossible to see how he can ask for compensation in respect of something which 
does not belong to him or why the landlord should offer by his notice to pay compensation for a 
building which he himself owns. The entire scheme of the Act as the preamble shows it, is to afford 
protection to a tenant who has constructed a building on another’s land and not to throw obstacles 
un the way of a landlord enforcing his rights, even where there are no rights of a tenant to be pro- 
tected, This i is apparent from the language of the section itself, which seems to limit its operation to 
ithe case where the tenant is the owner of the superstructure.” 


The rule of res judicata cannot apply to cases where the applicability of an Act 
would depend upon the circumstances actually present at the tme when the Act 
is sought to be applied. ‘Taking the very defendants who were parties to the prior 
Suit, if sometime after that litigation owing to some reason or other all the super- 
‘structures had been destroyed or removed from the land, then could it be contended 
on the strength of that decision they would nevertheless be entitled to the benefit 
-of the Act? We agree with the learned Judge, Rajagopalan, J., that the decision 
in the prior suit O.S. No. 758 of 1936 is no bar to the investigation of the claim of 
the several defendants in the present suit, namely, that they are tenants and that 
they are entitled to the protection afforded by the City Tenants Protection Act. 
And we also agree with him that they are not entitled to that protection, as none 
of them satisfies the necessary requirements. 


We were unable to follow the arguments of Mr. Rajah Ayyar as regards the 
-defect in the frame of the suit. Before the learned trial Judge, the objection which 
was pressed was that the suit was bad for misjoinder of parties. ‘There was nothing 
in this objection, and learncd Counsel did not reiterate that objection. 
But he sought to rely on Order 2, rule 2, Civil Procedure Code. We 
fail to see, however, how this provision can have any application to this case. 
It is not alleged that against any of these defendants the plaintiff could have claimed 
any further relief. So far as we are aware, Order 2, rule (2) has always been 
applied to the case of a cause of action which the plaintiff has against a particular 
-defendant. ‘The objection in this form was not raised before the learned trial Judge, 
and there is no substance either in it. O.S. Appeals Nos. 131 of 1951 and 29 of 
1952 are dismissed with costs, 


I. (1939) 2 M.L.J. 112 at 113, 114. 





IT] LESLIE DAVISON MILLER, In re (Balakrishna Ayyar, 7.). 659 

O.S. Appeal No. 132 of 1951 is an appeal against an order dismissing the appli- 
cation of the 5th defendant in the suit under section g of the City Tenants Protec- 
tion Act. As we have held that the Act does not apply to him, his application 
was rightly dismissed. This appeal is dismissed. No order as to costs. 


K.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BALAKRISHNA AYYAR. 
Leslie Davison Miller .. Petitioner.* 


Court-fees Act (Madras Act XIV of 1955), section 56—Fee for grant of probate or Letters of Administration— 
How estimated. 


Ordinarily the estate of a person as on a certain date would, in the eye of law, be the original 
corpus plus all the accretions that have been lawfully made to it less everything that has 
lawfully taken away from it. The dividends payable om certain shares in a company would there- 
fore be accretions to the estate unless they have been lawfully subtracted from it. The fact that 
the dividends have been remitted abroad makes no difference, if the remittance was without legal 
authority, Such a deduction from the estate of the deceased will be an unlawful one and cannot be 

ised for pugspose of duty. Hence duty must be paid in respect of the dividends also. 


Sampath Kumar for Messrs. Ring and Partridge for Petitioner. 
The Assistant Government Pleader (K. Veeraswam:) for the State. 
The Court delivered the following 


Jupement.—The facts immediately relevant are these. On 31st December, 
1929, one Annie Sibthorpe executed a will whereunder she left her property to her 
two sisters Louisa Sibthorpe and Emma Sarah Sibthorpe. Annie Sibthorpe died on 
igth February, 1932. Lousia Sibthorpe made her last will on 15th July, 1948 and 
she died on 11th September, 1950. On 10th June, 1932, Emma Sarah Sibthorpe exe- 
cuted a will whereunder she nominated Lousia Sibthorpe and Nathaniel to be her exe- 
cutors. Emma Sarah Sibthorpe died on 17th December, 1932. Probate of all these 
three wills was obtained at various times in the High Court of Judicature in Eire. 
The petitioner Leslie Davison Miller holds a power of attorney from the executor of 
the will of Louisa. Nathaniel, one of the two executors under the will of Emma 
Sibthorpe took no interest in the matter and the residuary legatee of her estate is 
the Church of Ireland. Leslie Davison Miller holds a power-of-attorney from 
“the representative body of the Church of Ireland.’ On the strength of these 
powers-of-attorney Mr. Miller has applied for Letters of Administration with the 
will annexed of the properties of Annie Sibthorpe, Emma Sarah Sibthorpe and 
Louisa Sibthorpe in this country. 


Now, part of the property devised under the wills of these three individuals 
are some shares in the Buckingham & Carnatic Mills and also in the Imperial Bank. 
Between the dates of the death of the individuals and the date of the present appli- 
cation the dividends payable in respect of these shares were from time to time remit- 

ed abroad. 


j The first question I have to decide is whether on the dividends that were so 
remitted duty is payable by virtue of section 56 of the Court-fess Act (XIV of 1955). 
So far as is now material that section runs as follows :— 


“ The fee chargeable for the grant of Poe or Letters of Administration shall comprise—a fee 
at the rate or rates precribed in Article 6 of Schedule I, computed— 


(b) where the application is made after the expiry of one year from such date, i.e., the date of 
the death of the testator, on the market value of the estate on the date of the application.” 

It seems to me to be plain beyond dispute that ordinarily the estate of a person 
as on a certain date would, in the eye of law, be the original corpus plus all the accre- 
tions that have been lawfully made to it less everthing that has been lawfully taken 
away from it. Now, the dividends payable on the shares which the deceased’ indi» 
viduals held in the Buckingham & Carnatic Mills and in the Imperial Bank would 





* Diary Nos. 9318, 9144 and 9145 of 1955. 11th August, 1955. 
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therefore naturally form accretions to the estate unless they have been lawfully 
subtracted from it. It is true that certain individuals in this country remitted the 
dividends abroad. But, so far as I can see, they had no legal authority to do so, 
since they were only intermeddlers with the estate, and in consequence those 
dividends must be considered to be accretions to the estate. The result follows 
that duty must be paid on them. 


The learned Assistant Government Pleader cited a number of English cases 
before me but I shall refer to only two of them. The first is reported in Attorney- 
General v. New York Breweries Company1. The head note gives an adequate summary 
of the cage : 

“ Upon the death of a testator, resident and domiciled in America, shares and debentures in an 
English company, of which he was the registered holder in the books of the Company in London, 
passed by his will according to the law of his domicile to his executors in America. At their request 
the company registered them as the holders of two shares and a debenture in the place of the deceas- 
ed, and paid to them the dividends and interest due upon the shares and debentures at the time of 
the testator’s death. The executors, to the knowledge of the company, had not obtained, and did 
not intend to obtain, probate of the will in England : 


Held: That the company, by so dealing with the assets of the testator in England, constituted 
themselves executors de son tort, and were liable, upon an information filed by the Attorney-General, 
to pay to the Crown probate duty upon the assets so administered by them.” 


The observations of Rigby, L.J., on page 220 are also of interest : 


“ By English Law, with which alone we are concerned in this case, probate duty is payable in 
respect of all assets of a deceased person, whether domiciled or resident within this country or not, 
which are within the meaning of the numerous decisions on this point locally situated in England.” 
This decision was affirmed in New York Breweries Company v. Altorney-General®. 


It was argued on behalf of the petitioner that the money has gone abroad, 
and since it is not here it is not liable to pay duty. In my opinion the fact that 
the money has been remitted abroad makes no difference. As the Lord Chancellor 
observed in page 70 in New York Breweries Company v. Attorney-General? : 

“The company therefore, being now in possession of the share of the profits which belonged 

to the deceased person, are bound to see that they do not hand it over, or hand over anything that it 
represents it, to any person who js not entitled to deal with it, That is their duty according to their 
constitution and according to law, because they are in possession of something which is available as 
assets of the testator’s estate, dona notabilta in this country.” 
In the present case, when the dividends were sent abroad, whoever sent them did 
80 without legal authority in that behalf. Such a deduction from the estate of the 
deceased is an unlawful one and cannot be recognised for purposes of duty. 
The duty, must therefore, be paid in respect also of these dividends. 


So far as the application for Letters of Administration on behalf of the estate 
of Emma Sibthorpe is concerned, there is a further difficulty. The executor 
Nathaniel is alive and he has not formally relinquished his office. Nor is he legally 
incapable of acting. ‘That being so the residuary legatee has no power to act and a 
power-of-attorney which he has granted does not FR the petitioner in any better 
position. Section 222 of the Succession Act makes it clear that probate can be 
granted only to the executor appointed under the will. Section 229 says: 

“When a person appointed as executor has not renounced the executorship, Letters of Adminis- 
tration shall not be granted to any other person until a citation has been issued, calling upon the exe- 
cutor to accept or renounce his executorship.” 

The application for Letters of Administration, so far as it relates to the will of 

cannot therefore be entertained. In respect of the other applications, 
additional duty must be paid to the extent indicated above. ‘Time to pay is two 
months. 


R.M. Order accordingly. 





1. L.R. (1898) 1 Q.B.D. 205. 2. L.R. (1899) A.C. 62. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Justice SOMASUNDARAM. 
Thandavarayan .. Appellant.* 


Criminal Procedure Code (V of 1898), section 109 (a) and (b)—Essentials to be proved for taking action 
undsr-—T aking precautions to conceal oneself—What amounts to—Person who cannot give a satisfactory account 
of himself—How proved. 


Before any person could be proceeded against under section 109 (a) of the Criminal Proce- 
dure Code, he must be proved to be taking precautions to conceal his presence and there must be 
reason to believe that such precaution is taken with a view to commit an offence. The mere fact 
that a person concealed his face or moved briskly at the sight of the police or ran when called out does 
not satisfy the requirements of the sub-clause. 


In order to attract sub-clause (6) of section 109, either the accused should have no ostensible 
means of subsistence or he must be one who cannot give a satisfactory account of himself. It is for 
the Court to decide whether the account given of himself by the accused is satisfactory or not. The 
mere opinion of the police officer is not sufficient. The fact that the police officer was dissatisfied 
with the answers given by a person may be a sufficient ground to take action against him. But a 
Court should have before it the answers given by the accused to the police officer, in order to judge 


whether they are satisfactory or not. For this purpose the police officer should state before the 
Court the account given by the accused. 


Appeal against the order of the Seventh Presidency Magistrate, of the Courts 
of the Presidency Magistrates, Egmore, Madras, in M.P. No. 711 of 1954 passed 
on 13th August, 1954. 


A. C. Muthanna for the State Prosecutor (S. Govind Swaminadhan) for the State. 


The Court delivered the following 


Jupement.—This is an appeal from jail. The appellant in this case was 
proceeded against under section 109 (a) and (B), Criminal Procedure Code. According 
to the evidence given by P.W. 1 in the case, on 27th July, 1954, at about 00-15 hours 
in the night when he was going on rounds along with his men, he saw this appellant 
on the foot-steps of Bombay Stores at Harrington Road having his face covered 
with a white cloth. On seeing the policemen the appellant began to hide himself 
and move briskly. The police constable chased and caught him. When he was 
questioned by the police officer, the appellant did not give a proper reply. P.W.1 
says he seized from the appellant’s waist an iron bar, M.O. 1, and arrested him 
and brought him to the station. It is stated in his evidence that the appellant has 
no ostensible means of livelihood. In the first information report that was filed 
in this case, what is stated is that the appellant on spotting P.W. 1 and the police 
approaching him began to move quickly, which aroused the suspicion of the police 
officers, and P.W. 1 called him, and thereupon the appellant took to his heels. ‘Then 
the party gave chase to him and caught him in Vydianatha Mudali Street, through 
which street he ran. It is stated in the report that the appellant gave his name as 
Ramaswami and stated he had come to see his friend. But the other answers 
which the appellant gave are not mentioned. 


The question for consideration in this appeal is whether, in the circumstances, 


the appellant is liable to be proceeded against under clauses (a) and (b) of section 
109, Criminal Procedure Code, which are as follows :-— 


“Whenever a Presidency Magistrate, District Magistrate, Sub-Divisional Magistrate or Magis- 
trate of the First Class receives information— 


(a) that any person is taking precautions to conceal his presence with the local limits of such 
Magistrate’s jurisdiction, and that there is reason to believe that such person is taking such precautions 
with a view to committing any offence, or 


(b) that there is within such limits a person who has no ostensible means of subsistence, or 
who cannot give a satisfactory account of himself, 


Such Magistrate may, in manner hereinafter provided, require such person to show cause why 
he should not be ordered to execute a bond, with sureties, for his good behaviour for such period, 
not exceeding one year, as the Magistrate thinks fit to fix.” 





* Crimjnal Appeal No, 616 of 1954. a6th November,” 1954. 
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It is clear that under clause (a) before any person could be proceeded against, 
he must be found to be taking precautions to conceal his presence and there must 
be reason to believe that such person is taking precautions with a view to committing 
any offence. The two requirements are, taking precautions to conceal and reason 
to believe that such person is taking precautions with a view to commit an offence. 
In this case, the appellant merely because he hid his face by means of a cloth when 
his presence was noticed by somebody going on the road, it cannot be said that he 
was taking precautions to conceal his presence. There is no concealment whatso- 
ever of his presence, though undoubtedly there was a concealment of his face. 
From the mere fact that at the sight of the police officer he began to move briskly 
and when called out he ran, it cannot be said that he was taking precautions to 
conceal himself. In my opinion, none of the ingredients necessary to proceed 
under the first part of clause (a) of section‘10g, Criminal Procedure Code, has been 
established in this case. On account of the seizure of M.O. 1, there may be reason 
to believe that he was likely to commit an offence of house breaking. But thenit 
must be aa by taking precautions to conceal his presence, which has not 
been established in this case, so that the requirements of clause (a) of section 109 
cannot be said to have been satisfied in this case. 


As regards clause (5), either the appellant has no ostensible means of subsist- 
ence, or he must be one who cannot give a satisfactory account of himself. In 
the evidence, the officer does not state what account the appellant gave of himself, 
so that this Court may find out whether it is a satisfactory account of the person 
or not. ‘The mere opinion of the police officer that he did not give a proper reply 
is not sufficient to bring it within the scope of clause (6) of section 109. Whether 
the account given is satisfactory or not, it is for the Court to judge. It is necessary 
for the police officer therefore to state in Court what exactly the person stated or 
what account he gave of himself so that the Court may form an opinion as to whe- 
ther the account given by the person proceeded against is satisfactory or not. No 
doubt, the police may be dissatisfied with the account given by the person and that 
will be sufficient ground for the police to proceed against him ; but for the Court 
to pass an order under section (6), it must have before it the account he gave to 
police officer to judge whether the account given is satisfactory or not. For that 
reason it is necessary for the police officer to state in Court the account the person 
gave. In this case, the Court is deprived of all means of judging whether the account 
given by the appellant is a satisfactory account of himself or not. But the police 
officer says that the appellant has no ostensible means of livelihood. ‘The appellant 
has not repudiated this allegation by saying that he has any means of livelihood. 
In the circumstances, the utmost that can be said in this case is that the appellant 
would fall within the first part of clause (b), requirements of the provisions of 
clause (a) and the second portion of clause (b) of section 10g, Criminal Procedure 
Code, not having been complied with. 


I think that in the circumstances the bond that is taken may be reduced to 
a period of six months. With this modification of the terms of the bond, the appeal 


is dismissed. 
R.M. —— Sentence modified . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR, JUSTICE SOMASUNDARAM. 
Mariyappan, Jn re .. Accused.™ 


Madras Probation of Offenders Act (III of 199'7), section 3-—If applicable to cases which are punishable 
only with fine. 


An offence punishable with fine only is an offence of a minor character of very much less gravity 


than an offence punishable with imprisonment upto two years. Hence the expression “ offences 
punishable with not more than two years’? imprisonment in section 3 of the Madras Probation of 


r 





* Cri. Rev. Case No. 316 of 1955, gist July, 1955. 
Case Referred No, 9 of 1955, piney 
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offenders Act is intended to cover offences punishable with a leas severe sentence than those indicated 
and therefore to include offences punishable only with fine. 


[Sections 562 (1) and 562(1-A) of Criminal Procedure Code compared.] 

Emperor v. Manchershaw, (1934) I.L.R. 59 Bom. 352 and Emperor v. Vaijappa, (1935) LLR. 60 
Bom. 55, followed. 

Case referred for the orders of the High Court under section 438 of Criminal 
Procedure Code by the District Magistrate (Judicial) of South Arcot, in his letter 
dated 22nd April, 1955, in CrL.R.C. No. 13 of 1955. 


N. T. Raghunathan for the Accused. 
The Public Prosecutor (V. T. Rangaswam Ayyangar) for the State. 


The Court made the following 


Orper.—There is a reference by the learned District Magistrate of South 
Arcot under the following circumstances. ‘The accused in this case was convicted 
under section 2 (16) of the Madras Shops and Establishments Act, 1947. The 
offence is punishable only with a fine not exceeding Rs. 50. The trial Court 
applied the provisions of section 3 of the Madras Probation of Offenders Act and 
released the accused after due admonition. The District Magistrate had taken up 
this case under the revisional jurisdiction and referred it to this Court on the ground 
that section 3 of the Madras Probation of Offenders Act does not apply to case 
which are punishable with fine only. Section 3 of the Madras Probation of Offen- 
ders Act is as follows :— 


“In any case in which a person is found pa of the offence of theft, dishonest mis-appropria- 
tion, or cheating punishable under the Indian Code or of any offence punishable with not more 
than two years’ imprisonment and no previous conviction is proved against him the Court by which 
he is found guilty may if it thinks fit, having regard to the age, character, antecedents or physical 
or mental condition of the offender and to the trivial nature of the offence or any extenuating circum- 
stances under which the offence was committed, instead of sentencing him to any punishment, release 
him after due admonition.” 


As the section mentions only offences ‘punishable with not more than two years’ 
imprisonment, the District Magistrate is of opinion that this will not apply to offences 
which are punishable only with fine. In Emperor v. Manchershaw4, a Bench of the 
Bombay High Court consisting of Beaumont, C.J. and Wadia, J., were considering 
whether section 562 (1-A), Criminal Procedure Code, would apply to a case in which 
the offence was punishable only with fine. They were also dealing with a reference 
by a District Magistrate on a similar ground. They pointed out :— 


“S. 562 is designed to enable the Court to deal leniently with first offenders convicted of offences 
not of the first gravity, and it is certainly strange to suggest that the section does not apply to offences 
of such a minor character as te be punishable only with fine. Sub-section (1) deals with offences 
‘punishable with imprisonment for not more than seven years’ and if the words are construed literally, 
it may be said that they do not cover an offence punishable with fine and not with imprisonment, 
and this view of the sub-section was taken by this Court in Emperor v. Kasturi*, Sub-section (1-A) 
deals with offences ‘punishable with not more than two years’ imprisonment’ and taking these 
words literally, they seem to cover an offence punishable only with fine, which cannot be said to 
be more than two years’ imprisonment. 

“I do not suppose that the Legislature intended to found any distinction upon the different 
phraseology used, and personally I should have been prepared to hold that both sub-sections apply to 
offences punishable with a less severe sentence than that referred to in the respective sub-sections, 
and I should say that a fine is a less severe sentence than imprisonment (See section 53, I.P.C.) we 
are bound by the decision of this Court already referred to upon the construction of section 562 (1) 
but I see no reason why we should not give to section 562 (1-A) a meaning justified by a literal 
construction of the language and consonant with what appears to be the intention of the section, 
and hold that the sub-section covers offences punishable only with fine.” 


In Emperor v. Vatjappa, again the same question arose for reference and a Full 
Bench held as follows :— 


“Tt is clear that an offence oes with fine only is an offence of a minor character, of - 
very much less gravity than an offence punishable with imprisonment up to seven years. Reading 
the section as a whole, I have no doubt whatever that the expression ‘ offence punishable with impri- 


1. (19 ILL.R. 59 Bom. 352. 3. (1935) 60 Bom, 55 at pp. 61, 62 (F,B.), 
a. (1920) 28 B R. 1081. 
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sonment for not more than seven years’ was intended to be read in the same sense as the expression 
in sub-section (1-A) ‘ offence punishable with not more than two years’ imprisonment, and that both 
expressions were intended to cover offences punishable with a less severe sentence than those indicated, 
and, therefore to include offences punishable only with fine.” 

The provisions of section 3 of the Madras Probation of Offenders Act are exactly 
similar to those of section 562(1) and 562 (1-A); the words are practically the same. 
Following the reasoning in the above two decisions, I must also hold that in view 
of the similarity of the provisions, a sentence of fine is certainly included within the 
meaning of ‘punishment of not more than two years’ imprisonment.’ In the circum- 
stances, the trial Court was justified in applying the provisions of section 3 of the 
Madras Probation of Offenders Act. This reference is therefore not accepted, 
and it is returned to the District Magistrate. 


R.M. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR., JUSTICE SOMASUNDARAM. 


P. Hanumanthiah .. Petitioner* 
D. 
The Deputy Commercial Tax Officer, 
Moore Market Division, Madras. .. Respondent. 


Madras General Sales-tax Act (IX of 1939), section 15 (b)—Prosecution for non-payment of sales-tax—~ 
Tax due by a firm of partners—Prosecution of an indwidual partner—Legality. , 

It is now settled law that in cases where a firm has been assessed to sales-tax under the Madras 
General Sales-tax Act, 1939, it is the firm that must be prosecuted for non-payment of the tax. Strictly 

ing when a firm is prosecuted, it is against the name of the firm that the peace must lie 
and not merely against the partners as such. But, mere technicalities apart, where all the partners 
of a firm are prosecuted the firm being represented by its partners the prosecution is deemed to be 
against the firm. If in the course of such a prosecution the case against one of the partners of the 
firm is separated then it ceases to be a prosecution against the firm as the firm then collapses by one 
of the partners being proceeded against separately unléss it is specifically stated in the complaint that 
the prosecution is against the firm as such and the name of the firm is also mentioned therein. 
For if the firm as such is prosecuted under its name and style then it does not matter whether all the 
partners are before the Court or only some of them. But, for the liability of a firm, prosecution 
and conviction df an individual partner alone cannot stand. 


- Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898; 
praying the High Court to revise the orders of the Fifth Presidency Magistrate of 


the Court of the Presidency Magistrate, Egmore, Madras, dated 6th March, 1955 
and made in C.T. Nos. 92 and 93 of 1955. 


J. S. Ullal, Advocate, Bangalore, for T. S. Krishnamurthi Atyar for the Petitioner 
in both. 


The State Prosecutor (S. Govind Swaminadhan) on behalf of the State. 
The Court made the following 


Orver.—These are revision petitions against the conviction of the Petitioner 
by the Fifth Presidency Magistrate, Madras, in C.T. Nos. 92 and 93 of 1955. 


The petitioner, one P. Hanumanthiah, has been prosecuted for failure to pay 
the balance of Sales-tax for 1950-1951 and 1951-1952. That he was a partner 
along with one A. P. Subramania Mudaliar and that they were doing business 
under the name and style Messrs. P.H.A.P. Subramania Mudalar & Co., is not 
disputed. ‘The complaints have been undoubtedly laid against the petitioner and 
A.P. Subramania Mudaliar for offences under section 15 (b) of the Madras General 
Sales-tax Act, 1939. If both of them have been prosecuted, as has been pointed out 
in my decision in Behara Lachanna Patnaick v. State, then it can well be contended 
that the firm was being prosecuted. Under the Act, if a firm is assessed to tax, it is 
- the firm that must be proceeded against and prosecuted for non-payment of tax, 





*Cri_R.C. Nos. 935 and 336 of 1955. 
(Crl.R.P. Nos. g2o and gar of 1955.) 


4th August, 1955, 
I. (1952) 2 MLJ. 174: 1952 MLW.N. (Cr.) 187. 
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It has been made quite clear by the decision of Subba Rao, J., in The Public Prosecutor 
v. Jacob Nadart, that for the purpose of assessment 

“the firm is treated as one entity and that in default of ELN pursuant to the notice, the 
firm is libale to be prosecuted. Itis true that under rule 1g of the Madras General Sales-tax Rules, 
if a dealer or licensee enters into a partnership with regard to his business, he shall report the fact to the 
assessing een lariat o days of his entering into such a partnership and that the dealer or licensee 
and the partner jointly and severally be responsible for the payment of the tax leviable under the 
Act. But that rule does not override the provisions of the Act which enable the authorities concerned 
to deal with the firm as one entity for the purpose of assessment and prosecution.” 
In these cases what happened was, after the complaints were laid against the two 
partners, either on account of absence or some other reason, one of the Accused, viz., 
the second Accused at the time of the complaints, was separated. In short, each case 
was split up into two and the Petitioner alone was proceeded against. It has already 
been held that in case a firm has to be assessed, for non-payment it is the firm that 
must be prosecuted. It may consist of two or more partners, in which case all of 
them may be proceeded against by bringing them on record as accused, in which 
case, as already pointed out, it may be contended that since the firm consists of 
these partners, it is the firm that is being prosecuted. Strictly speaking, when a 
firm is being prosecuted, it is against the name of the firm that the prosecution must 
lie and not merely against the partners as such. But, not to stand on mere technica- 
lities, if the entire partners had been brought on record, there is no objection, to 
treating the entire partners as partners of the firm and the firm being represented 
by its partners. Then it is the firm that is deemed to be prosecuted as all the part- 
ners are before the Court. But, if in the course of the prosecution, the case against one 
of the partners of the firm is separated, then it ceases to be a prosecution against the 
firm, as the firm then collapses by one of the partners being proceeded against 
separately, unless it is specifically stated in the complaint that the prosecution is 
against the firm as such, and the name of the firm also is mentioned therein. If the 
firm as such is prosecuted under its name and style, then it does not matter whether 
all the partners are before the Court or only some of them are before the Court. 
What happened here is that the second Accused, against whom also the original 
complaints were laid, the cases against him alone were separated in the course of 
the trial, and the cases against him having been split up, the cases against the petitio- 
ner alone cease to be against the firm as such, and if the firm is not prosecuted, it 
has been held that the conviction cannot stand against the individual partner alone. 
It is true that the petitioner has admitted in his statement that he and Subramania 
Mudaliar were partners of the firm that failed to pay the balance. But his 
admission has no legal force inasmuch as the prosecutions cannot be laid 
against him alone and the trial cannot be proceeded against the petitioner alone 
individually. JI am, therefore, reluctantly compelled to set aside the convictions 
and sentences on the ground that the prosecutions have not been against the firm as 
such and that, therefore, they must fail. 


In the end, the convictions and sentences are set aside and the accused acquitted. 
The fines, if paid, will be refunded. 
R.M. —— Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT.—MR. P. V. RAJAMANNAR, Chief Justice, AND Mr. Justice PAn- 
CHAPAKESA AYYAR, 


V. S. Ramamirtha Ayyar and others .. Plaintiffs* 
v. 
M. Narayana Pillai (since deceased) and others -« Defendants. 


Madras Temple Entry Authorisation Act (V of 194'7)—Validity—If opposed to the fundamental rights 

declared in the Constitution—Constitution of India, Pir 25 (2) (b). e 
The Madras Temple Entry Authorisation Act, 1947, applies only to religious institutions of a 

public character and under the provisions of the Act ali such institutions are thrown open to all classes 





* Case referred No, 5 of 1952. 1st November, 1955. 
I. (1951) r: M.L.J. 511. 
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and sections of Hindus, Article 25 (2) (b) of the Constitution expressly saves any existing law and 
enables the State to make any law providing for social welfare and reform or the throwing open of 
Hindu Religious Institutions of a public character to all classes and sections of Hindus. This con- 
clusively establishes the validity and constitutional nature of the Madras Act and it is not ultra vires or 
illegal as opposed to any of the provisions of the Constitution. 

Gase referred to the High Court by the District Munsif of Thiruvayyaru under 
section 113 of the Code of Civil Procedure as amended by Act XXIV of 1951, and 
under Article 228 of the Constitution of India, for its decision. 


The Advocate-General (V. K. Tiruvenkatachari) and the Government Pleader 
(C. A. Vydialingam) for the State of Madras. 


K. V. Srintoasa Ayyar, K. V. Venkatasubramania Ayyar and A. Balasubramaniam 
for Plaintiffs, 


T. M. Chinnayya Pillai and R. Sundaralingam for 8th Respondent. 
The Order of the Court was pronounced by 


Rajamannar, C.7.—TVhe learned District Munsif of Tiruvayyaru has referred 
to this Court the following question which was raised as an additional issue in a 
suit O.S. No. 216 of 1949 pending before him, namely— 


“Whether the Temple Entry Authorization Act (Madras Act V of 1947) is ultra vires and illegal 
as@pposed to the fundamental rights declared in the Constitution Act?” 

Mr. Venkatasubramania Ayyar, learned counsel for the plaintiffs, at whose 
instance this issue was raised, was unable to convince us that the Act was opposed 
to any of the provisions of Chapter III of the Constitution. On the other hand, 
Article 25 (2) (b) appears to conclusively establish the validity and constitutional 
nature of the impugned Act, because it is there laid down that nothing in Article 
25, shall affect the operation of any existing law or prevent the State from makin 
any law providing for social welfare and reform or the throwing open of the Hindu 
religious institutions of a public character to all classes and sections of Hindus. 
Now the impugned Act applies only to religious institutions of a public character 
and under the provisions of this Act such institutions are thrown open to all classes 
and sections of Hindus. The Madras Act has, therefore, done something 
which the Constitution has expressly permitted. Our answer to the question is 
that the impugned Act is not ultra vires, or illegal as opposed to any of the provi- 
sions of the Constitution. 


Mr. Venkatasubramania Aiyar, learned counsel for the plaintiffs, 
represented that there may be contentions which the plaintiffs may raise without 
attacking the validity of the Act itself, and he also mentioned in this connection 
Article 26. On this reference, the only question with which we are concerned is 
the validity of the Act. We are not concerned with any other contentions that may 
be raised in the suit. ‘The question referred to us we have answered above in un- 
ambiguous terms, viz., is not ultra vires or illegal. If it is open to the plaintiffs to 
raise any contentions without affecting this answer, they would certainly be entitled 
to raise them. More than this we cannot say on this reference. The reference is 
answered accordingly. 


R.M. Refere nceanswered accordingly. 


“a + ot a ake 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice GovinDA MENON AND Mr. JusTIOE BASHEER AHMED 
SAYEED. 


Nedumbullithodiyil Govinda Pathiyar .. Appellant* 
Da 
Ananthanarayana Iyer and others .. Respondents. 

Code of Civil Procedure (V of 1908), Order 33, rules 1, 6, and 7 and Order 49, rule 1 (nn)—Abpli- 
cation for leave to sue in forma pauperis—Leave refused and time granted for payment of court-fees—-Non- 
complicance with order—Main application for leave to sue in forma pauperis dismissed—Revision against order 
refusing leave—Maintainabilitp—Order rejecting the main application—If tantamounts to rejection of a plaint— 

ailure to appeal from the order rejecting plaint—Appeal from the order refusing leave to sue in forma 
pauperis on the ground of plaint not disclosing a cause of action—Maintainabuiity. 

An order refusing leave to an applicant to sue as a pauper on the ground that the applicant 
is not a pauper is one from which-no appeal is provided but only a revision. But where such an appli 
cation is rejected on the ground that the allegations do not show a cause of action, an appeal is provided 
under Order 43, rule 1 (nn) of the Code of Civil Procedure. The rejection of such an application 
for non-payment of the court-fee directed to be pad within the time granted is only a dismissal for 
default against which no appeal lies. Hence such rejection is no bar to an appeal under Order 43, 
rule 1 (nn) from the original order refusing leave. 

Subramaniam, In re (1955) An. W.R. 109 (F.B.) and Venkatarama Aiyar v. Unnamalai Ammal 
{1951) 1 M.L.J. 474, followed. 

Rangachariar v. Rangaswami Ayyangar, (1935) 70 M.L.J. 223: I.L.R. 59 Mad. 777; Chockalinga 
Thevar v. Samarappa Naicker, (1942) 1 M.L.J. 281 and Kanthimathi Ammal v. Ganesa Appar, (1935) 
69 M.LJ. 781: LL.R. 59 Mad. 805, referred. 

The order of rejection of a pauper plaint for non-payment of Court-fee is not appealable and 
there is a remedy to the ape by way of a suit. Even if that order is appealable still since the 
two remedies flow from independent rights, the exercise of one such right is no bar to the exercise 
of another. 


The right to have an appeal against the order refusing leave on the ground that the plaint does 
not show a cause of action is not lost because the original application for leave to sue in forma pauperis 
itself has been dismissed for non-payment of Court-fees. ¢ rejection for non-payment of Court- 
fees is only a consequential order, flowing from the non-compliance of a basic ae and if the basis 
goes, the consequence also disappears. 


Bommisettly Ramayamma, In re (1954) 1 M.L.J. 544, differed and overruled. 

Munian v, Kesava Pandithan, (1955) 1 M.L.J. 452, approved. 

Chidambaram v. Natarqja Mudaliar, (1939) 1 M.L.J. 96 : ILL.R. (1938) Mad. 1060; Balaguru Naidu 
v. Muthurainam Aiyar, (1923) 46 M.L.J. 254; Brahmaramba v. Seetharamayya, (1 i M.L.J. 119: 
I.L.R. (1947) Mad. 820 and Pertyaswamt Pc i v. Minor Ulaganathan, (1948) M J. 150: LLR 
(1949) 333, distinguished and explained. 

Appeal against the Order of the Court of the Subordinate Judge of Otta- 
palam, dated 13th November, 1951 and made in O.P. No. 21 of 1950. 

N. Sundara Atyar for Appellant. 


C. K. Viswanatha Aiyar for Respondents. 

The order of reference to a Bench was made by 

Krishnaswami Nayudu, J.—There appears to be a conflict of opinion on the 
question whether when once leave was refused to an applicant to sue in Jorma 
a hal and time was granted to pay the Court-fees which was not complied with 
and as a consequence of which non-compliance the original petition itself was 
dismissed, such a dismissal is no bar to the maintainability of a Civil Revision 
Petition against the original order refusing leave to sue tn forma pauperis even 
though the subsequent order of dismissal has not been challenged in any appeal 
or revision. 

There are two decisions holding contrary opinions, one of Panchapakesa Ayyar, 
J. in Bommisetty Ramayamma, In re}, relying on a Full Bench ruling in Satpanarayana- 
charyulu® v. Ramalingam,*, and that of Basheer Ahmed Sayeed, J., in Munian v. 
Kesava Pandtthan®. I consider, therefore, that this appeal requires to be heard 
by a Bench. 








* A.A.O, No. 487 of 1952. 8th July, 1955. 


M.L J, 544. g. (1955) 1 M.L.J. aga. 
E Ue MLI EB). J. 452 
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Place the papers before the Hon’ble the Chief Justice for orders as to post- 
ing before a bench. 


In pursuance of the order of reference the appeal came on for hearing 
before a Bench : 


The Judgment of the Court was delivered by 


Govinda Menon, 7.—O.P. No. 21 of 1950 on the file of the Court of the 
Subordinate Judge of Ottapalam was an application by the present appellant under 
Order 33, rule 1, Civil Procedure Code, to allow him to sue in forma pauperis for the 
grant of the various reliefs claimed therein, viz., a decree in his favour on behalf 
of his tarwad, for redemption and recovery of possession of the properties from 
respondents 1 and 2, future mesne profits at the rate of 1200 paras of paddy from the 
first respondent and also other reliefs. On objections put forward by respondents 
1 and 2, the learned Subordinate Judge proceeded to act under rules 6 and 7 of 
Order 33 and after examining the petitioner and hearing the respondents’ 
counsel on the points urged, held that it has not been shown that the petitioner is 
not possessed of sufficient means to enable him to pay the Court-fee prescribed by 
law for the plaint, and further that the allegations in the petition do not show a 
cause of action. On both these grounds he came to the conclusion that the petition 
was not maintainable, but gave the petitioner a period of two weeks from rgth 
November, 1951, for payment of the requisite Court-fee, adjourning the petition to 
8th December, 1951. The petitioner did not comply with the order to pay the 
Court-fee and therefore his application was dismissed. ‘Thereafter, on 25th Decem- 
ber, 1952, the present appeal has been filed under Order 43, rule 1 (nn). The 
appeal has been referred to a Bench on a preliminary objection raised by the res- 

ondents that the same is incompetent inasmuch as the rejection of the petition 
or leave to sue as a pauper amounts to a rejection of a plaint, as contemplated in 
section 2 (2) from which an appeal lies; and since no proceedings have been taken 
in that regard, the present appeal is unsustainable. The learned Judge before 
whom the appeal came up in the first instance was of opinion that there is a conflict 
between two decisions of this Court, Bommisetty Ramayamma, In ret, and Munian v. 
Kesava Pandithan?, to which one of us, Basheer Ahmed Sayeed, J., was a party, and 
it is on this ground that the appeal comes before us. 


Before dealing with the conflict of decisions, it is necessary to remark that there 
is one vital distinction between the facts of those cases and what obtains here, namely, 
that both these decisions were given in Civil Revision Petitions, which were pre- 
ferred against orders refusing leave to sue as a pauper on the ground that the appli- 
cant was not a pauper, from which order no appeal is provided. But where the 
application is rejected on the ground that the allegations do not show a cause of 
action, an appeal is provided under Order 49, rule 1 (nn), and it is difficult 
to see how such an appeal can be refused a hearing on account of a circumstance, 
which has taken place subsequently. It may also be mentioned that Order 33 
does not specifically provide for the granting of time to pay the requisite Court-fee, 
for there is no rule, which states in so many terms, that where the Court rejects 
an application for permission to sue aS a pauper under rule 5 of Order 33 or 
under rule 7, the Court is bound to grant time to the petitioner to pay the Court- 
fee for obtaining the reliefs mentioned in the application. This is done under the 
provisions of section 149 of the Code with a view to obviate unnecessary proceedings. 
Order 33, rule 15, provides that an order refusing to allow the applicant to 
sue as a pauper shall be a bar to any subsequent application of a like nature by him 
in respect of the same right to sue, that is, when once an application to sue in forma 
pauperis is rejected on the same cause of action it is not open to the applicant to resort 
to another application in forma pauperis. But it also provides that the applicant 
shall be at liberty to institute a suit in the ordinary manner in respect of such a 
right provided he first pays the costs, if any, incurred by the Government and by 
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the party opposing such application to sue as a pauper. It is, therefore, clear from 
this rule that there is nothing prohibiting a pauper applicant, whose application 
for leave to sue has been rejected, from taking back the paper on which that applica- 
tion has been made, and re-presenting it, after payment of the requisite Court-fee, 
as a regular suit, if he conforms to the conditions mentioned in the last part of the 
rule by paying the costs to the Government and the opposite party. Under these 
circumstances, it seems to us, apart from any authority, that the permission given 
by the Court to pay Court-fee and convert the application into a suit would not 
take away from the applicant his right to institute a suit. Understood in this 
light we are of opinion that there could be no objection to the appeal being heard. 

The learned counsel for the respondents, who takes objection to the hearing 
of the appeal, relies upon Rangachariar v. Rangaswami Atyangar*+ and Chockalinga 
Thevar v. Sankarappa Naicker*, wherein it has been held that pending an ap 
against a decision of a trial Court, if the same subject-matter is finally decided by 
another Court, then the appeal cannot be proceeded with on the ground of the 
bar of res judicata. From this analogy it is argued that since the rejection of an 
application for leave to sue in forma pauperis for non-payment of the Court-fee within 
the time allowed by the Court amounts to a rejection of a plaint, which is a decree 
under section 2 (2) of the Civil Procedure Code and there is no appeal against that 
order, it is incompetent for the aggrieved party to proceed with the appeal. We 
are not able to find any resemblance between these cases and the present one. For 
one thing the Code does not provide an appeal against the rejection of an applica- 
tion for leave to sue in forma pauperis for default of payment of Court-fee, and no 
case has been brought to our notice, where such an appeal has been entertained, 
though in Kanthimatht Ammal v. Ganesa Iyer®, Wadsworth, J., held that a second 
appeal lies against an order of an appellate Court refusing leave to appeal 
in forma pauperis, on the ground that the refusal to permit the appeal is tantamount 
to the confirmation of the decree of the trial Gourt, in which case a second appeal 
lies to the High Court. In the present case under Order 33, rule 15, it is 
open to the petitioner to file a fresh suit when his application for leave to sue has 
been rejected. Moreover it has been held by a recent Full Bench of the Andhra 
High Court in In re Subramaman*, that if pending a pauper suit the pauper plaintiff 
is dispaupered and directed to pay the requisite Court-fee which he fails to do, 
and the suit is dismissed for default of payment of Court-fee, such an order does 
not fall within the ambit of section 2 (2) of the Civil Procedure Code and is not 
appealable, because the dismissal under Order 33, rule 11, being one which 
is excluded from the definition of ‘decree’, no appeal can lie against that order. 
In our view, the reasoning of the learned Judges of the Andhra High Court can be 
usefully followed for the decision of this point, for, if after the pauper application 
has been registered as a suit and the plaintiff is dispaupered, the dismissal of a suit 
for non-payment of Court-fee is not a decree, all the more is the rejection of an appli- 
cation for leave to sue in forma pauperis for non-payment of Court-fee is a dismissal 
for default, against which no appeal lies. If, erdo, no ppa lies against 
such an order no question of res judicata arises and the present appeal preferred under 
Order 43, rule 1 (nn) is perfectly competent. 

Another way of looking at the question is afforded by the reasoning contained 
in the decision of a Bench of this Court in Venkatarama Atyar v. Unnamalat Ammal 
and another®, where the learned Judges held that notwithstanding the fact that after 
an order of remand the suit was disposed of, the party aggrieved by the order of 
remand would have a right of appeal against the order of remand. There were 
conflicting decisions on the point, one by Mack, J., in Venkatarama Ayyar v. Unnamalat 
Ammal®, where the leara yacee held that pending an appeal against an order 
of remand, if the suit itself after remand has been disposed of, then it is incompetent 
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for the appellant in the appeal against the remand order to proceed with his appeal, 
if he has not filed an appeal against the final disposal of the suit. Viswanatha 
Sastri, J., took a different view in Kanakayya v. Lakshmayya', disagreeing with the 
reasoning and conclusion of Mack, J. He was of opinion that where in a suit an 
order of remand was passed and it was carried out and the suit decided, the remedy 
can also be by an appeal against the order of remand and not merely by way of 
appeal against the final decision of the suit. Under section 105, clause (2), Civil 
Procedure Code, if a person aggrieved by an order of remand, against which an 
appeal lies, does not take advantage of that remedy, it is incompetent for him to 
appeal from the final decree disputing the correctness of the order of remand. 
That being the case, as the learned Judge held, the appeal against an order of remand 
cannot be stifled by the latter proceedings. The Bench in Venkatarama Ayyar v. 
Unnamalat Ammal and another*, followed in its entirety the reasoning and conclusion 
of Viswanatha Sastri, J. On a parity of reasoning, it is clear that there can 
be no impediment to the hearing of the present appeal for more reasons than one. 
Firstly, in our opinion, the order of rejection for non-payment of Court-fee is not 
appealable and there is a remedy to the applicant by way of suit. Even if that 
order is appealable, still since the two remedies flow from independent rights, 
the exercise of one such right is no bar to the exercise of another. The aggrieved 
party is not faced with alternative remedies. He has not lost the right to have 
an appeal against the order holding that the plaint does not show a cause of action, 
because for non-payment of Court-fee the application has been rejected. Moreover, 
the rejection for non-payment of Court-fee is a consequential one following from 
the non-compliance of a basic order and if the basis goes the consequence also 
disappears. 

The learned counsel for the respondents relied upon a number of cases to the 
effect that since an application for leave to sue as a pauper is a composite document 
containing not only the prayer for being permitted to sue as a pauper but also 
all the ingredients and essentials requisite for a plaint, the rejection of such a docu- 
ment would amount to the rejection of the plaint, and if such an order is not vacated, 
an appeal against an intermediate one is unsustainable. In Balaguru Naidu v. 
Muthuratnam Atyar*, Krishnan, J., held that a pauper application is a combination 
of a plaint and an application to excuse the payment of Court-fee. When the petition 
is dismissed on any ground it is only the application that fails. The plaint, however, 
remains and may be validated by payment of Court-fee within a time to be fixed 
by Court, if the Court in the exercise of its discretion is prepared to grant time. When 
within the time granted for payment of Court-fee the same is paid, the plaint must 
be taken as filed on the day it was originally put into Court along with the pauper 
application. The learned Judge follows the well-known Privy Council decision 
in Stuart Skinner alias Nawab Mira v. William Orde*, There is nothing in this 
decision to hold that if the application is rejected for non-payment of Court-fee then 
the order is tantamount to a decree against which an appeal lies ; or, if any revision 
had been filed against an intermediate order holding that the petitioner is not a 
pauper, then such a revision is incompetent after the application has been ulti- 
mately rejected. In Mahadev Gopal v. Bhikaji Vishram®, Broomfield and Lokur, JJ., 
were also of the opinion that there is a combination of a plaint and a petition for 
leave to sue in forma pauperis in an application under Order 33, rule 1 and the 
learned Judges held that when such an application is registered as a plaint after 
payment of Court-fee, then it should be deemed as if the plaint was instituted on 
the date when the application for leave to sue was made. But when once the 
Court passes an order rejecting an application under rule 5, or refusing to allow 
the applicant to sue as a pauper under rule 7 without keeping the application alive 
ag an unstamped plaint and granting the applicant time to pay the requisite Court- 
fee, the proceedings come to an end it has no power, by a separate or subsequent 
order to direct the payment of Court-fee. In sucha case the only remedy for the 
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applicant is to file a suit under Order 33, rule 15. In that case, for the 
purpose of limitation, the suit must be taken as instituted on the date it is actualy 
filed, but the plaintiff cannot avail himself of the time spent in the pauper proceedings 
to save the bar of limitation. We do not see any observations in these two cases 
which prevent the hearing of the present appeal. 


Great reliance is placed on a judgment of Yahya Ali, J., in Periayaswami Padayachi 
v. Minor Ulaganathan+, wherein there are observations to the effect that an applica- 
tion for leave to sue in forma pauperis embodies a petition as well as a plaint, and is 
for all practical purposes to be treated as a plaint with the result that interlocutory 
reliefs could be granted as if it were a plaint and as if the parties to the application 
were parties to a suit, in which case the provisions of section 141 could be availed of. 
It cannot be disputed that the application contains the ingredients and elements 
of a plaint, but as we have already remarked, if its rejection for non-payment of 
Court-fee is not appealable, there is no insurmountable bar against the party seeking 
other reliefs, as one under Order 33, rule 15 or anything, from proceeding 
with an appeal filed under Order 43, rule 1 (nn). No question of res judi- 
cata can arise. For one thing if the earlier appeal succeeds then the subsequent 
decision based upon the vacated order is automatically dissolved and no binding 
pronouncement can exist. The learned Judge has no doubt relied upon the obser- 
vations of Krishnan, J., in Balaguru Naidu v. Muthuratnam Aiyar*, and of Gentle, J., 
in Chidambaram v. Nataraja Mudaliar®, for holding that there is a combination of a 
plaint and an application to excuse the payment of Court-fee in a petition for leave 
to sue in forma pauperis and also that on the presentation of a petition for leave to 
sue in forma pauperis, if the same is allowed, the suit should be deemed to 
have been instituted on that date. Decisions of other High Courts to the 
same effect have also been discussed; but it is difficult for us to find 
any observations analogous to the subject-matter of controversy. Leach, C.J. 
and Lakshmana Rao, J., in Brahmaramba v. Seetharamayya*, took the view that an 
application for leave to sue in forma pauperis embodies a plaint and if the applicant 
dies during the pendency, his legal representatives are entitled to be brought on 
record and to continue the suit on payment of the requisite Court-fee. Limitation 
for the suit must be deemed to have stopped on the date when the application for 
leave to sue in forma pauperis was filed. The learned Chief Justice referred to the 
observations of Sir Montague E. Smith in Stuart Skinner v. Willtam Orde5, and also 
to the provisions of order 33, rule 15 which allows the pauper, whose prayer to 
sue in that capacity had been refused, to invoke the aid of the Court, like any 
other ordinary citizeniby payment of proper Court-fee if he complies with the condi- 
tions mentioned therein. In none of these cases is any principle discussed or decided 
that the rejection of an application in forma pauperis on the ground of default of 
payment of Court-fee prevents the applicant from proceeding with an earlier appeal 
or revision questioning the conclusion about his pauperism or about the absence 
of cause of action in the embryo plaint. In these circumstances the principle laid 
down in Chockalingam Thevar v. Sankarappa Naicker®, that where during the pendency 
of an appeal against the finding in a suit the same issue had been raised and decided 
differently in another suit in the same Court and such a later decision had been 
allowed to become final, it will operate as res judicata in the appeal against the earlier 
decision, has no application to the present case. 

We are unable to find that the Full Bench decision in Satyanarayanacharlu v. 
Ramalingam”, is in any way against the hearing of the appeal. That decision arose 
out of a regular suit filed after paying Court-fee where it was found that what was 
originally paid was insufficient. Thereupon an order was made directing the pay- 
ment of additional Court-fee which order was not complied with. The result 
was that the plaint was rejected. A revision was filed against the order rejecting 
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the plaint in which the Full Bench held that as an appeal was competent a revision 
is not maintainable. Under those circumstances the Full Bench held that the remedy 
of the aggrieved party was to file an appeal against the rejection of the plaint and 
not to proceed with the revision. Admittedly, the rejection of a plaint under those 
circumstances is one under Order 7, rule 11, Civil Procedure Code and is appealable 
unlike the present case where, as we have held, no appeal lies against the dismissal 
of the application for non-payment of Court-fee. We find it difficult to agree with 
the observations of Panchapakesa Ayyar, J., in Bommtsetit Ramayamma, In ret, that 
any party who is a by an order calling for additional Court-fee should at 
once take a copy of that order and file a revision to the High Court and get a stay 
if he does not want to pay the additional Court-fee and only wants time to file a 
revision. Firstly the remedy by way of revision is a very discretionary one and a 
pan has no vested right in revision like a right of appeal. So no person can be 

lamed for not invoking the provisions of section 115, Civil Procedure Code, when 
he has a right of appeal on a final decision. The High Court is not compelled 
to hear a revision whereas when an appeal comes before it, a statutory duty is cast 
upon it to hear it. Such being the case we do not think that the facts of the Full 
Bench case can be applied here. 

On the contrary the conclusion arrived at by one of us, Basheer Ahmed 
Sayeed, J., in Muntan v. Kesava Pandithan® relying upon The Secretary of State for India 
tn Council v. fillo’ receives considerable support from the later decisions of the 
Allahabad High Court with which we are in agreement. Of these Allahabad deci- 
sions the next case is reported in Chunna Mal v. Bhagwant* which contains observa~ 
tions that though the application contains averments and facts necessary for a plaint 
it is not in fact a plaint, and therefore where a Court rejects an application for 
permission to sue as pauper it cannot, after rejection of the application, by a separate 
and subsequent order, allow the applicant to pay the Court-fee under section 149 
and treat the application as a plaint. In a very recent Full Bench decision of the 
same High Court in Devender Kumar v. Mahanta Raghuraj®, there is a discussion about 
the nature of the application and also of the applicability of Order 33, rule 5. 
Though therefore an application for permission to sue as a pauper contains the 
particulars required to be set out in a plaint and is signed and verified in the man- 
ner prescribed for the signing and verification of pleadings, it is not actually a 
plaint; for otherwise there is no point in the provisions of Order 33 laying down 
that such an application can be registered asa plaint. We are not to be understood 
as differing from the view taken in Balaguru Naidu v. Muthuratnam Aiyar®, Chidam- 
baram v. Nateraja Mudaliar’, Brahamaramba v. Seetharamayya® and Periyaswamt 
Padayachi v. Minor Ulaganathan®, that the application isa composite one. Even 80, 
in view of the provisions of Order 33, rule 15, it is difficult to hold that its 
rejection for non-payment of Court-fee amounts to a rejection of a plaint, which is 
appealable. It seems to us, therefore, that there is no impediment or obstacle to 
the hearing of the present appeal. It is also to be remembered that the appeala- 
bility provided by Order 43, rule 1 (nm) is as a result of a Madras amendment 
resembling an appeal against an order of remand and being a provision to reopen 
a decision at an interlocutory stage. The appeal will therefore be heard on the 
merits by the referring Judge. 


Basheer Ahmed Sayeed, F.—I agree. 





R.M. Appeal remanded. 
I 1 MLL.J. 544. 6. M.L.J. 254. 

(ase) I MET. pies i (1930) LT TLR (1938) Mad. roo. 
Bok I.L.R. a1 All. 1393 (F.B.). ; oe 1M.L.J. 11g: LL.R. (1947) Mad. 


AIR. 1936 All, 584. 20. 
A,LR, 1955 All, 154 (F.B.). g. (1948) 2 M.L.J, 150; LL.R. (1949) Mad. 333. 


ade Bie ee 


II] SWAMINATHA IYER 0, ALAGARSWAMI CHETTIAR (Ramaswami, 7.). 671 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAMAswaMi. 


B.S. Swaminatha Iyer and another .. Petttioners* 
v. 
Alagarswami Chettiar and others .. Respondents. 


Practice—Suit for partition between father and sons-—-Preliminary decree—Creditors of father—If could be 
brought on record as necessary parties after the preliminary decree. 

The sum and substance of a partition suit being the finding out of the assets and liabilities and the 
distribution of residue to the various sharers, in a suit for partition between the father and sons the 
creditors of the father can be brought on record as necessary parties even after the preliminary decree 
is passed but before the final decree. This would obviate multiplicity of proceedings and com- 
plications. 

Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the orders of the Court of the Subordinate Judge of Dindigul, dated 27th July, 1953 
and made in I.A. No. 342 of 1952 and I.A. No. 344 of 1952 respectively in I.A. No. 
264 of 1952 in O.S. No. 7 of 19532. 


M. Natesan, N. Sivamani and C. A. Seshagiri Sastri for Petitioners. 
R. Aravamuda Atyangar for Respondents. 


The Court delivered the following 

Jopemenr.—The short point in this revision is whether certain creditors who 
have obtained decrees can be made parties before the final decree-stage to a parti- 
tion suit which has been filed by the sons of the judgment-debtor against the father 
judgment-debtor and where they have obtained a preliminary decree and in which 
proceedings these creditors could not intervene at an earlier stage and come on 
record by reason of the fact that the Official Receiver who was on record and sup- 
posed to be vigilant about their interests also did not, for reasons with which we are 
not concerned and over which he probably ‘had no control himself represent 
and press their interests as well as the debtor’s interests. 


In my opinion these creditors can be brought on record after the passing of the 
preliminary decree and before the passing of the final decree for the following three 
reasons, 


First of all the sum and substance of a partition suit is the finding out of the 
assets and the liabilities and the distribution of the residue to the various coparceners 
entitled to share at the partition. There is no point in these creditors now being 
left out and their being relegated to the separate suits because that would only add 
to costs and trouble to these coparceners and reduce the shares which they would 
ultimately obtain. 

There is the authority for the proposition that in the circumstances the credi- 
tors can be brought on record as proper and or necessary parties before the final 
decree proceedings and they are, Ramaswami Chettiar v. Vellayappa Chettiar, Venku 
Reddi v, Venku Reddi?, Baluswamy Iyer, In re?, Shanmuka Nadan v. Arunachalam Chetty*, 
Subramania Iyer v. Sabapathy Iyer® and Pannalal v. Mst. Naraini®. See also the provision 
made in Chapter III, Part II, Civil Rules of Practice and Circular Orders, prescribed 
by this Court, Volume 1, 2nd edition, page 261 and following rules relating to 
partition suits under the Code and under the Partition Act, 1893. 

Thirdly even from the point of view of the respondent-sons before me this 
impleading is very necessary because it is their case that there was disruption of 
the joint family status even before the filing of the partition suit and that these debts 
a a eae re ee eer a 
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are not binding upon them even if they are shown as true and subsisting debts. 
They cannot escape the decision of this question at one stage or other or in separate 
proceedings or here and they can agitate the matter better here and in fact the 
creditors are only assisting them to find out the character of the joint family status 
and the truth and validity and the binding nature of these debts and avoid further 
complications for themselves. 


Therefore looked at from any point of view the creditors can be brought on 
record as proper or necessary parties to the partition suit which is still in the stage 
of a commissioner having been appointed and report being filed and no final decree 
having been passed and the passing of which being stayed. This will obviate 
vexatious multiplicity of litigation. 

The result is the order of the lower Court is set aside and the Civil Revision 
Petitions are allowed and both parties are at liberty to adduce any evidence which 
they desire in support of the contentions advanced by them. 


The costs of these Civil Revision Petitions will be provided for in the ultimate 
decree and judgment to be passed in the suit. 


R.M. — Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MR. JUsTICE RAJAGOPALA AYYANGAR. 


Chellam Servai .. Petitioner” 
v. 
Ramalingam Servai l .. Respondent. 


Code of Civil Procedure (V of 1908), section 145 and Limitation Act (LX of 1908), Article 182 (5) Explana- 
tion I—Application for execution of a decree against sursties— When would amount to an application for exe- 
cution or step-in-aid of execution against the judgment-debior to save limitation. 


A surety for the performance of a decree-is not a debtor or one jointly liable under a decree within 
the meaning of Explanation (1) of Article 182 (5) of the Limitation Act. But where the remedy pur- 
sued against a surety is in effect for the execution of the decree, that is the decree against the judg- 
ment-debtor such a petition is comprehended within Article 182 (5) of the Limitation Act and would 
keep the decree alive to permit of further execution against other persons liable under the decree and 
against their properties. But if the proceedings against the surety, having regard to the nature of 
the obligations undertaken by him in any particular case, does not amount to an execution of the 
decree passed in the suit and which is sought to be executed against the judgment-debtor, the two 
proceedings are parallel and the one does not serve as a further starting point or a step-in-aid to the 
pursuit of the other. The provisions of section 145 of the Code of Civil Procedure make it clear 
that to the extent to which he has rendered himself personally liable, a surety’s liability is identical 
with that of the judgment-debtor under the decree. Where the conditions in clauses (a) to (c) of 
section 145, Civil Procedure Code, are satisfied an execution petition against a surety would keep 
alive the decree as against the judgment-debtor and vice versa. 


Md. Hafiz v. Md. Ibrahim, (1920) ee All. 152; Badr-ud-din v. Md. Hafiz, (1922) ILL.R. 44 
All. 743 ; Gangaraju v. Subbayya, (1934) 68 Ly. 11g and Bhavani Prasad v., Naram Bai, ALR. 
1948 Bom. 13, referred. - 

But in cases where the special provisions of section 145, Civil Procedure Code, are not satisfied 
and the surety is not one whose obligation is comprehended within any of the three classes of cases 
provided for by the said section, this principle does not apply. The principle that an execution 
against cither a surety or a judgment-debtor 18 an execution or step-in-aid of execution as against 
the other, applies only to cases where the surety is one against whom the decree passed in the suit 
may be executed, in other words, to a surety to whom section 145, Civil Procedure Code, directly 
and in terms applies. In the case of other ‘ sureties ’ whose liability is not under the decree but under 
a bond executed as a collateral and ancillary transaction, the execution against the sureties will not 
save limitation against the judgment-debtor. 

Sankunni Variar v. Vasudevan Nambudripad, (1926) 51 M.L.J. 2399; Raj Raghubir Singh v. Jai Indra Baha- 
dur Singh, (1919) LL.R. 42 All. 158: L.R. 46 I.A. 228: 39 M.L.J. 302 (P.G.) ; Famundas Ranji Sai v. 
Krishan, (1933) 65 M.L.J. 507; | Chettiar v. Sadne Aiyar, (1943) 2 M.L.J. 444 and 
Ramamurthy v. Tirupathiraju, (1948) 2 M.L.J. 287, referred. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif of Manamadurai, dated goth Septem- 
.ber, 1953 and made in E.P. No. 194 of 1953 in O.S. No. 139 of 1943. 
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A. Sundaram Atyar for Petitioner. 
M. R. M. Abdul Karim for Respondent. 


The Court delivered the following 


JjJoupemenr.——This revision petition raises for consideration a very interesting 
question of execution law. 


The petitioner was the 2nd defendant in O.S. No. 139 of 1943 on the file of 
the District Munsif’s Court of Manamadurai, the 1st defendant his undivided 
father having died after the institution of the suit. The suit was decreed on 21st 
August, 1943. But even before this date the plaintiff had attached certain movable 
property belonging to the 2nd defendant and this was left in the custody of two 
persons who entered into a security bond to produce the movables when called 
‘upon or to pay their value which was about Rs. 720-8-0. This attachment became 
absolute after the obtaining of the decree and the decree-holder became entitled 
to enforce the obligation of the third-party surety. The first application for exe- 
cution after the decree was obtained was E.P. No. 230 of 1954 which was filed to 
direct the sureties to produce the movables entrusted to their care and for the sale 
of the’ movables when produced. The sureties did not produce the property and 
this petition was closed on goth October, 1944. E.P. No. 394 of 1944 was the next 
petition in execution and that was for the issue of a warrant of arrest of the two 
sureties. Though the warrant was issued, the sureties could not be found with the 
result that the petition was closed on 2gth January, 1945. The next applications 
were also of a similar nature. E.P. No. 68 of 1945 was for the arrest of the second 
surety and it was ordered. But no batta was paid and the petition was dismissed 
on 25th July, 1945. E.P. No. 49 of 1946 was an application for an identical relief 
against the same individual and was dismissed for the same reason on 25th March, 
1946. 

The decree-holder then turned his attention to the judgment-debtor the and 
defendant. E.P. No. 182 of 1946 was filed for attachment and sale of his immovable 
properties and his properties were attached. On payment of Rs. 1,010-8-11 on 
16th July, 1947 and of Rs. 500 on 26th August, 1947, part satisfaction entered the 
sale was not proceeded with and the petition was dismissed on 19th September, 1947. 
E.P. No. 125 of 1948 was the next execution petition. The properties which were 
attached in pursuance of E.P. No. 182 of 1946 were brought to sale and by reason 
of a payment of Rs. 220 on 24th August, 1948,by the 2nd defendant, part satisfac- 
tion was recorded and the petition was dismissed on goth August, 1948. The decree- 
holder then proceeded against the sureties and for this purpose filed E.P. No. 144 
of 1950 for the arrest of both of them. As they could not be found the petition was 
dismissed on 15th June, 1950. On 13th July, 1953, the decree-holder filed E.P. No. 
194 of 1953 from the order against which this present revision is brought, for the 
sehen of about Rs. 750 being the balance of the decree amount from the 2nd 

efendant. 


The question is whether this petition E.P. No. 194 of 1953 isin time. It would 
be in time only if the decree-holder’s application for the arrest of the sureties, i.e., 
E.P. No. 144 of 1950 which was dismissed on 15th June, 1950, kept alive the decree 
as against the judgment-debtor also. 


It might be mentioned that the and defendant (judgment-debtor) raised two 
objections to the maintainability of this petition. The first was that his property 
which had been attached before judgment had been entrusted to a person who 
was a close friend and relation of the decree-holder that there was collusion between 
the sureties and the decree-holder and that for these reasons the Court should hold 
to the extent of the value of the property entrusted to the sureties the plaintiff must 
be deemed to have received satisfaction of his decree. The second was that the 
execution petition was time barred. The Court below did not consider the first 
objection seriously and does not refer to it in its order. As regards the second, the 
District Munsif held that an execution against a surety is either execution of the 
decree or at least a step-in-aid of execution of that decree and therefore saved _limi- 
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tation under Article 182 (5) of the Limitation Act and on this reasoning he allowed 
the execution to proceed. Against this order the 2nd defendant (judgment-debtor) 
has filed the revision in this Court. 


Mr. Sundaram Ayyar urged both the objections put forward in the Court 
below. I do not however see any point in the first that the entrustment of attached 
movables to a person suggested by the plaintiff is tantamount to a part satisfaction 
of the decree to the extent of the value of that property. Learned counsel was not 
clear as to the legal basis upon which such an argument could be founded and in 
my judgment this contention does not merit serious consideration. The next point 
however namely whether the execution petition, E.P.No. 194 of 1953 is within time 
has given me considerable difficulty. The learned District Munsif has over-simplifi- 
ed the matter by taking it for granted that every execution petition filed against 
a surety for any purpose is tantamount to an execution of the decree or a step-in- 
aid of the execution of that decree within the meaning of Article 182 (5) of the 
Limitation Act. 


I do not propose to deal with the entire case law on the topic—and indeed 
learned counsel on either side have not done so either—but merely summarise 
the position as it has emerged from the decisions. The whole question turns on 
whether the application against the sureties was 


“an application in accordance with law to the proper Court for execution or some step-in-aid of 
execution of that decree or order” 


within Article 182 (5) of the Limitation Act. Explanation 1 to this Article reads : 


“ Where the decree or order has been passed severally in favour of more persons than one, dis- 
tinguishing portions of the subject-matter as payable or deliverable to each, the application mentioned 
in clause 5 of this Article shall take effect in favour only of such of the said persons or their represen- 
tatives as it may be made by. But where the decree or order has been passed jointly in favour of 
more persons than one, such application, if made by any one or more of them, or by his or their repre- 
sentatives, shall take effect in favour of them all. Where the decree or order has been passed seve- 
rally against more persons than one, distinguishing portions of the subject-matter as payable or deli- 
verable by each, the application shall take effect against only such of the said persons or their repre- 
sentatives as it may be made against. But, where the decree or order has been passed jointly against 
more persons than one, the application if made against any one or more of them, or against his or 
their representatives, shall take effect against them all.” 


All the decisions are uniform in this respect that a surety for the performance of a 
decree is not a joint debtor or one jointly liable under a decree within the meaning 
of the Explanation. The decision in Narayan v. Timmaya', which is a leading 
authority on this point has been accepted practically by all the Courts as correct 
so far as it lays down this proposition. The Explanation being out of the way the 
question is whether an execution petition filed against a surety is or is not an appli- 
cation for the execution or for taking some step-in-aid of execution of the 
decree or order. The authorities which I shall be referring to presently establish 
that if the remedy pursued against a surety is in effect for the execution of the decree, 
that is the decree against the judgment-debtor such a petition is comprehended 
within Article 182 (5) of the Limitation Act and would keep the decree alive to per- 
mit of further execution against other persons liable under the decree and against 
their properties. But if the proceeding against the surety, having regard to the 
nature of the obligations undertaken by him in any particular case does not amount 
to an execution of the decree passed in the suit and which is sought to be executed 
against the judgment-debtor, the two proceedings so to speak run on parallel lines 
and the one does not serve as a further starting point or a step-in-aid to the pursuit of 
the other. It is in this context that the terms of section 145, Civil Procedure Code, 
assume considerable importance. ‘That provision in the form in which it has taken 
under the Act of 1908 provides for three sets of cases, viz., (a) for the performance 
of any decree or any part thereof or (b) for the restitution of any property taken in 
execution of a decree or (c) for the payment of any money or for the fulfilment of 
any condition imposed on any person, under an order of the Court in any suit or in 
any proceedings consequent thereon. In these three contingencies the decree or 
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order may be executed against the surety to the extent to which he has rendered 
himself personally liable in the maner provided for the execution of decrees. By vir- 
tue of this provision therefore in the cases provided by the three sub-clauses (a) to (c) 
the decree-holder proceeds against the surety really for the execution of the decree— 
to the extent to which he has rendered himself personally liable. Though section 
145, Civil Procedure Code, does not make the surety a joint debtor so as to bring 
him within the Explanation to Article 182 (5) of the Limitation Act, a similar result 
is achieved by the identification of the decree passed against the judgment-debtor, 
with the liability under the security bond—to the extent to which the surety has ren- 
dered himself liable in the three sets of cases provided for by section 145. When 
these conditions are satisfied it would logically follow that an execution petition 
under section 145, Civil Procedure Code, against a surety would keep alive the decree 
as against the judgment-debtor and vice versa also that is execution against the 
principal (judgment-debtor) would keep alive the decree so far as the surety is 
concerned. ‘The short point I have to consider in the present case is whether if 
the obligation of a surety does not fall within section 145 the same result would or 
could follow. 


The decision of the Allahabad High Court in Muhammad Hafiz v. Muhammad 
Ibrahim, and its further elucidation in Badr-ud-din v. Muhammad Aafiz*, arising 
out of the same matter both of which have been followed by a Bench of this Court 
in Gangaraju v. Subbayya®, might be a good starting point for commencing the discus- 
sion on the topic. In Muhammad Hafiz v. Muhammad Ibrahim’, the Court had to 
consider a situation where a surety who had made himself liable for the satisfaction 
of a decree had been proceeded against by the decree-holder and not having succeed- 
ed in recovering the decree-amount sought execution subsequently against the prin- 
cipal—the judgment-debtor. It was held that the execution against the surety kept 
alive the entire decree so that the decree-holder could within three years thereafter 
proceed against the judgment-debtor. The Lower Appellate Court held the appli- 
cation time-barred on the ground that an execution petition for the arrest of the surety 
could not keep the decree alive for éxecution against the judgment-debtor. The 
argument of learned counsel for the decree-holder was that having regard to the 
comprehensive nature of the liability undertaken by the surety in that particular 
case it was practically a case of joint and several liability as between the judgment- 
debtor and the surety. The learned Judges dealing with this aspect of the matter 
ceria to the nature of the liability which the surety had undertaken. They 
said : 

“ They (the sureties) also bound themselves to satisfy the entire decree, as it might stand after 

the decision of the second appeal by this Court in the event of Muhammad Ibrahim (judgment- 
debtor) failing to do so.” 
The learned Judges then referred to the provisions of section 145, Civil Procedure 
Code, which provided for a remedy by way of execution against a surety who had 
ae himself to satisfy a decree after the decree was passed. They went on to 
add : 

“ The case of such a surety does not seem to be covered by any part of Explanation 1 to 
Article 182 of the first schedule to the Limitation Act”— 
which was just the conclusion which had been reached by the Bombay High Court 
in Narayan v. Timmaya*. The learned Judges added : 

“The decree itself affects Muhammad Ibrahim, but Muhammad Husain (surety) has become 


liable to be proceeded against in execution by reason of the special provisions of section 145, Civil 
Procedure Code.” 


The learned Judges posed the question : 


“ Does an application asking the proper Court to execute the entire decree by the arrest 
of the person of a surety who has made himself liable for the satisfa.tion of the decree amount to asking 
the execution Court to take a step-in-aid of the execution of the decree as against the principal 
whose liability the surety had taken upon himself ?” 


ad 
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and the answer was in the affirmative. The decision in Badr-ud-din v. Muhammad 
Hafiz, arose out of the same facts and was an appeal by a co-surety in the same 
surety bond. On the reasoning of the Court in Muhammad Hafiz case*, that the exe- 
cution against the surety was an execution of the decree under Article 182 (5) the 
decision had to be against the co-surety as well, who was bound under the same 
decree and under the same order. The learned Judges held that the previous app- 
lication was an application in accordance with law to the proper Court for exe- 
cution of the decree. These two decisions were followed by this Court in pre- 
ference to the views which prevailed in Bombay, Rangoon and Patna in Gangaraju 
v. Subbayya®, In this case the surety was one for the satisfaction of the decree by 
the judgment-debtor (one within section 145 (a), Civil Procedure Code). The 
earlier execution petitions were filed against the judgment-debtor and when these 
were unavailing to realise the decree the decree-holder sought to proceed against 
the surety. The learned Judges held that the application against the surety was 
in time. They said: 

“We agree with the Allahabad view that Explanation 1 does not contemplate a case of this kind 
at all and therefore that clause 5) of Article 182 itself is the only provision by which this question 
of limitation must be determin 
They proceeded to add that i in the case of a surety it was proper that the creditor 
should exhaust the principal debtor before Saag ara against the former and on 
this ground also held that the procedure adopted by the decree-holder in that case 
was in accordance with natural justice. This decision therefore by itself does not 
assist the respondent here. In Bachehu Singh v. Radhe Lal‘, the surety came on the 
scene after the decree and made himself liable for the entire decree amount for 
which he could be proceeded against under section 145 (a), Civil Procedure Code. 
The earlier execution petitions were against the surety and the question was whether 
the subsequent execution petition against the judgment-debtor was saved by the 
earlier ones, and was answered in favour of the decree-holder. The learned 
Judges held that Explanation 1 to Article 182 could not be applied because the 
liability of the surety emerged after the passing of the decree whereas the Explana- 
tion contemplated cases where the decree itself is passed against more than one 
person. They also held that section 145, Civil Procedure Code, which entitles the 
decree-holder to execute the decree against the sureties cannot make the sureties 
joint debtors if they were not parties to the suit at the time when the decree was 
passed. They were therefore left to consider whether under Article 182 (5) the 
execution against the surety was an execution of the decree which was subsequently 
sought to be executed against the judgment-debtor or at least was a step-in-aid of 
execution of such a decree. They answered the question thus : 

“ The proceedings taken by the decree-holder for realisation of part of the e debt from the 

surety Muneshar Singh were clearly proceedings in furtherance of the decree. re udgment-debtor 
would have had the benefit in execution proceedings of any money realised by the decree-holder 
from the surety. In the circumstances, there can be no ae that the application made by the decree- 
holder against Muneshar Singh (surety) from time to time were steps-in-aid of execution of the decree. 
The case therefore is literal y covered by the terms of clause (5).” 
I have to add one observation in regard to the reasons above set out and that is 
the fact that the moneys realised from the surety would go in reduction of the decree 
amount is not very material for the consideration of this question. (Vide Vairavan 
Chettiar v. Nagaswami Atyar and Co.,*.) 


The Lahore High Court had to consider a similar question in Kishan Singh v- 
Prem Singh*. The surety here bound himself to pay the entire decree amount and 
therefore was within section 145 (a), Civil Procedure Code. The earlier proceedings 
were as in the Oudh case first against the surety and subsequently against the judg- 
ment-debtor. The learned Judges held that execution against the sureties kept 
the decree alive as against the principal debtor. The decision in Badr-ud-din v. Muham- 
mad Hafiz, and the decision of this Court in Gangaraju v. Subbayya*, were referred 
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to with approval and the later execution proceedings held to be in time. The 
Bombay High Court had to consider the converse case in Vyasrao v. Ramchandra'. 
The suretyship here extended to the entire decree amount (section 145 (a), Civil 
Procedure Code). The earlier execution applications were against the judgment- 
debtor and the one in controversy before the Court was against the surety and the 
legal representative of the deceased judgment-debtor. The learned Judges held 
that Narayan v. Timmayya*, was correct law in so far as it ruled that a surety was 
not within Explanation 1 to Article 182 D of the Limitation Act but they 
distinguished that decision on the ground that the applicability of the main provi- 
sion in Article 182 (5) was not considered and after dealing with the language of this 
article and following the Allahabad and Madras decisions held the application 
for execution to be in time. But as I have remarked already, the surety there was 
one who fell within section 145 (a), Civil Procedure Code and therefore the decree 
as such could be executed as against him. In the last of the series of the cases in 
this branch of law, it is necessary to refer to another decision of the Bombay High 
Court in Bhavantprasad v. Naranibai?. There also the surety bond was for the satis- 
faction of the decree that might be passed as against the judgment-debtor though 
the sum payable by the surety was limited to Rs. 4,500 whereas the decree which 
was passed subsequently was for Rs. 5,500 and odd. ‘The earlier execution petitions 
were taken against the principal debtor and the one in dispute was against the surety. 
The learned Judges following the decision in Vyasrao v. Ramchandra’, held that the 
decree was kept alive by reason of the step-in-aid in execution of the decree and could 
be enforced against the surety. I do not propose to refer to other decisions of this 
type. These do not travel beyond affirming that where there is a surety for the 
performance of a decree or any part thereof, an application for execution either 
against the judgment-debtor or the surety 1s an application for the execution of the 
same decree. 


The difficulty however in the present case is that the surety is not one whose 
obligation is comprehended within any of the three classes of cases provided for by 
section 145, Civil Procedure Code. So far as this aspect of the matter is concern- 
ed there are two decisions of this Court which bear upon it. The first is a decision 
of a Bench in Sankunnt Variar v. Vasudevan Nambudripad*. ‘There also, as here, 
some movables belonging to the judgment-debtor was attached but on his interces- 
sion the sale was adjourned. The attached property was delivered to certain 
sureties who executed a bond undertaking to produce the property when called 
upon. The sureties did not produce the property and in consequence the sale 
which the decree-holder desired to effect could not take place. The decree-holder 
filed an application to enforce the liability of the sureties by arresting them. The 
question was whether this could be done in execution or whether the decree-holder 
had to proceed by way of a suit after getting the security bond assigned in his favour. 
The learned Judges referred to the decision of the Privy Council in Raj Raghubar Singh 
v. Jat Indra Bahadur Singh®, and stated : 


“ This is certainly authority for the proposition that although the case does not come within 
the terms of section 145, the Court has the eat power to enforce its bond without recourse to a 
suit.’ 

“ In the present case it is contended that section 145 is applicable because the sureties had become 
liable under clause (e) for the payment of money er an order of the Court in any suit or in any 
proceeding consequent thereon. ‘This contention must be negatived for the liability under section 
145 attaches only in the case of a person who is surety for the payment of any money under an order 
of the Court and not a surety liable to pay owing to default. In this case there was no order of the 
Court directing payment of any money by the judgment-debtor and consequently the suteties were 
not sureties for such payment.” 


The learned judges went on to add that the Court had inherent power to enforce 


the security bond apart from the provisions of section 145. I will next refer to the 
decision of Famundas Ravuji Sait v. Krishnan®. ‘The learned Judge had to consider 
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a case converse to the present one—where the earlier execution was against the 
judgment-debtor, the subsequent one being against the surety. 


After attachement of certain movables in execution of a decree they were left 
in the possession of two sureties who executed a bond for their production, agreeing 
that if default were made in the production of the properties the sureties would 
be liable for the loss that might be sustained thereby. In other words the sureties 
did not make themselves liable for the decree amount. The District Munsif found 
that the application against the judgment-debtor for execution of the decree did not 
keep it alive against the sureties for the enforcement of the terms of that bond, a 
decision which was affirmed by the District Judge on appeal. The learned Judge 
(Walsh, J.) held himself bound by the decision in Sankunni Variar v. Vasudevan Nam- 
budripad', to hold that the case did not come within a section, 145, Civil Procedure 
Code, though the surety might be proceeded against in execution under section 
151, Civil Procedure Code. In this view he held: 

“ Steps therefore taken in execution against the judgment-debtor are not steps against the sureties 
nor are steps in execution agaist the sureties, steps in execution of the decree itself. There is no 
authority at all to the contrary and the injustice and anomalies of any doctrine which would 
render steps in execution against the judgment-debtor steps against the sureties, who have only 
agreed to produce certain articles attached in execution are obvious.” 

The learned Judge referred to the injustice of holding that steps taken against the 
judgment-debtor could save limitation against the surety and corrected himself 
against having decided the converse case, for the learned Judge said : 

“ It is unnecessary to consider the converse case whether steps taken against the sureties will be 

steps against the judgment-debtors to save limitation. 
This decision therefore notwithstanding the reservation I have referred to is an 
authority in favour of the petitioner, and I do not consider that its correctness 
has been shaken by the decision of the Bench in Gangaraju v. Subbayya*®, which dealt 
with a case of surety who had rendered himself liable to be proceeded against for 
the performance of the decree. 


In connection with the last point I might refer to the decision of Kuppuswami 
Ayyar, J., in Annamalai Chettiar v. Sundaresa Ayyar®, which has been specifically approv- 
ed by a Bench of this Court in Ramamurtht v. Tirupatiraju*. A security bond was 
executed by the sureties to whom the judgment-debtor’s movable properties were 
entrusted when they were attached in execution of a decree. This bond was 
executed on 13th August, 1934. The execution petition in the course of which 
this bond was executed was struck off on 24th November, 1934. The petition to 
enforce the security bond was filed on 12th December, 1938. In the meantime 
however the decree-holder had filed applications against the judgment-debtor for 
attachment and sale of other properties belonging to him. The District 
Munsif dismissed the execution petition against the sureties on the ground that 
it was barred by limitation as it was filed more than three years after the date on 
which the sureties failed to produce the article and a right to enforce the security 
bond accrued to the decree-holder, a decision which was affirmed on appeal by 
the Subordinate Judge. The learned Judge dismissed the second ape holding 
that the execution application against the surety was not for the execution of 
the decree which was being executed against the judgment-debtor but only for 
the enforcement of the liability which arose out of the bond. The decision of 
Walsh, J., in Jamundas Raoup Sait v. Krishnan®, was followed and holding that 
the proper article of limitation for the enforcement of this right was Article 181 it 
was held that the execution petition was barred by limitation and that the appli- 
cation for execution against the judgment-debtor could not keep alive the right to 
enforce this order as against the surety. ‘The ratio of the decision is to be foun 
in the passage : 

“Itis not in execution of decree that the claim is sought to be enforced as inst the surety. 
When. the judgment-debtor’s properties were attached they must have been left in the custody of the 
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Court. The Court delivered them to the sureties because they executed a security bond. It is that 
security bond which is sought to be enforced by the Court at the instance of the decree-holder. It 
is the liability under the security bond that is sought to be enforced. In Madras this could be 
done in the execution proceeding itself by a summary procedure which enables the decree-holder 
to realise the amount payable under the bond (evidently referring to Sankunni Vanar v. Vasuderan 
Nambudripad'. I therefore do not think that this could be consid to be an execution petition for 
the execution of the decree, though the summary remedy arises by reason of the bond executed 
to the Court in the course of the execution proceedings.” 

It is unnecesary to refer to the facts of the decision of the Bench in Ramamurthy v. 
Tirupatiraju*®. It is sufficient to mention that the decision of Walsh, J., in Jamundas 
Raouji Sait v: Krishnan®, and Kuppuswami Ayyar, J., in Annamalai Chettiar v. Sundaresa 
Ayyar*, were referred to with approval as deciding that in such cases the proper 
article of limitation in the matter of enforcement of the liability of the sureties in 
such bonds is Article 181 and not Article 182 which applies to the execution of the 
decree passed in the suit. There are some decisions of other High Courts which 
appear to favour the view that a surety asin the present case—for the production 
of movable property entrusted to his custody and in default to pay the value as 
recited in the bond—is a surety who satisfies the requirements of section 145 (b), 
Civil Procedure Code. I am unable to agree with this view because assuredly 
in such a case there is no principal debtor for whom the person who has executed 
the bond has become surety and moreover the decisions of this Court have uniformly 
held that this condition has to be fulfilled before the executant of the security bond 
could be deemed to be a surety within section 145 (b), Civil Procedure Code. These 
decisions are binding upon me and I do not therefore propose to discuss this question 
in any detail and will proceed upon the footing that the surety in the present case 
is not within section 145 though according to the practice in this State following 
Sankunnt Variar v. Vasudevan Nambudripad', ae remedy by way of execution is open 
in the event of a default on the part of the surety. 


If then the obligations of the surety and his liability to make good 
the amount of the bond arise independently of the decree, it follows that 
an application for execution of that liability is not an application for 
the execution of the decree passed in the suit and which is being 
executed against the judgment-debtor. In my opinion the principle of the decision 
-in Gangaraju v. Subbayya®, that an execution against either a surety or a judgment- 
debtor is an execution or step-in-aid of execution as against the other, applies only 
to cases where the surety is one against whom the decree passed in the suit may 
be executed, in other words to a surety to whom section 145, Givil Procedure Code, 
directly and in terms applies. In the case of other “sureties” such as the one we 
have in the present case there is so to speak a separation of the obligations of the 
two parties. The liability of the judgment-debtor is under the decree and the 
liability of the “surety”? is not under the decree but under a bond which he has 
executed in a collateral and ancillary transaction. Ifin the present case the judg- 
ment-debtor had satisfied the entire decree by payment of the decree amount, he 
could undoubtedly have proceeded to execute the security bond and the obligations 
arising under it against the surety. This itself shows that what is sought to be 
enforced against the surety is not an obligation under the decree but one de hors 
the decree, though, if any sum were recovered by the decree-holder by proceeding 
against the surety, it would go in reduction of the decree. 


Before concluding it is necessary to notice an argument advanced by learned- 
counsel for the respondent that E.P. No. 144 of 1950 should be deemed to be an appli- 
cation for the execution of the decree in O.S. No. 139 of 1943 for the reason that it 
sought relief against the movables of the judgment-debtor. But unfortunately 
the facts do not permit any such contention. ‘The movables of the judgment-debtor 
being deemed to have been attached in execution of the decree after it was passed, 
ifan application were filed for directing the executants of the security bond to produce 


1. (1926) 51 MLL.J. 239. 4. orate, 2 M.L.J. 444. 
2. (zon) 2 M.L.J. 287. 3: 1934) 68 M.L.J. 119: LLR. 58 Mad, 
3- (1933) 65 M.L.J. 507. 276. ) 


680 THE MADRAs LAW JOURNAL REFORTS, [1955 


these articles and for their sale when produced, such an application would undoubt- 
edly have been one for the execution of the decree. Such application would have 
been against the judgment-debtor also and he would have been impleaded as a party 
thereto. E.P. No. 230 of 1944 was such an application. E.P. No. 144 of 1950 
however was merely for the arrest of the sureties and not for sale of the movables 
belonging to the judgment-debtor. The relief sought was therefore against the 
executants of the security bond to enforce their obligation under the bond and not a 
proceeding against property belonging to the judgment-debtor. In my opinion, 
therefore, the proceedings in E.P. No. 144 of 1950 could not be deemed to be an 
execution of the decree in O.S. No. 139 of 1943. 

In my judgment therefore the execution petition, E.P. No. 144 of 1950 was 
not an application for the execution of or a step-in-aid of the execution of that decree 
which is sought to be executed in E.P. No. 194 of 1953. The later application 
having been filed more than three years after the disposal of the’ last application 
for execution of the decree in O.S. No. 139 of 1943 is clearly barred by limitation. 

The revision petition is allowed and the execution petition is dismissed with 
costs here and below. 

R.M. m Revision allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice GovinpA MENON AND MR. Justice RAMASWAML 

Boologam Naidu alias Chengalvaroya Naidu .. Appellant* 
v. 
Jagannath and others .. Respondents. 

Limitation Act (IX of 1908), Article 138—Applicability—Sutt for possession by a purchaser of a Hindu 
coparcener’s interest in joint family property—Period of limitation. 

The word ‘ possession’ in Article 198 of the Limitation Act should be deemed to take in the 
possession which an undivided member of a joint Hindu family has in the joint family properties. 

Bhogavalli Venkayya v. Bhogavalli Ramakrishnamma, (1911) 9 I.G. 495; Ram Lakhi v. Durga Charan 
Sen, (1885) I.L.R. 11 Cal. 680 and Muthuswam: v. Ramakrishna, (1889) L.L.R. 12 Mad. 292, referred. 

Article 198 of the Limitation Act contemplates a suit by a purchaser at a sale in execution of a 
decree when the judgment-debtor was Ha rca at the date of sale. Hence a suit by a purchaser 
of the interest of a member of a joint u family either in Court auction or by private treaty, filed 
within twelve years from the date when the sale becomes absolute will be in time under Article 138 
of the Limitation Act. 

Shevantibai v. Janardan, A.I.R. 1939 Bom. 322, considered and approved in part. Applicability 
of Article 120 of the Limitation Act as the only residuary article to such cases douhied. 

Appeal against the Decree of the Subordinate Judge of Chiogleput, dated 
roth January, 1949 and passed in Original Suit No. 66 of 1947. 


S. Tyagaraja Ayyar for Appellant. 
K. Sankara Sastri, and T. S. Venkatarama Ayyar for Respondents. 


The Judgment of the Court was delivered by 

Govinda Menon, 7.—This is an appeal by the second defendant, the son of the 
first defendant, against the decree of the lower Court directing the sale of his one- 
eighth share. Mr. S. Tyagaraja Ayyar for the ap t contends that since the 
second defendant was not made a party to Execution Petition No. 308 of 1937, 
the sale of his share is null and void. We find that it was after the filing of Execu- 
tion Petition No. 308 of 1937 that the decree in Original Suit No. 55 of 1936 was 
passed on roth July, 1937, by which the order on the claim petition was set aside 
and the attachment of the second defendant’s share was restored. As the first 
defendant was the kartha of the family, he must be deemed to have represented 
the second defendant also in Execution Petition No. 308 of 1937. It cannot be 
said that even though the second defendant was not eo nomine a to this execu- 
tion petition, he was not represented in the petition, because his father, the manager 
of the joint family, was on record. 





* Appeal No. 818 of 1949. goth July, 1954- 
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The other argument of the learned counsel is that the decree in Original 
Suit No. 55 of 1936 cannot be held to have restored what was disallowed on the 
claim petition ; because it is only a party against whom an order is made that may 
institute a suit to establish the right which he claims in the property in dispute 
and since Original Suit No. 55 of 1936 was by the sixth defendant, the order on the 
claim petition must be deemed to have become conclusive and therefore the attach- 
ment of his one-eighth share must be deemed to have been disallowed long ago. 
We are unable to accept this contention because in the decree in Original Suit 
No. 55 of 1936, it is clearly stated that what was disallowed on the second defen- 
dant’s claim had been restored as a result of the suit. 


Mr. Tyagaraja Ayyar then raised the question of limitation which the learned 
Judge has decided under issue No. 7. This raises a rather interesting question 
where the applicability of Article 120 has to be considered. 


The sale certificate Exhibit A-1 is dated 6th May, 1938, whereas the sale took 
place on 13th October, 1937. The present suit was instituted on goth July, 1947, 
1.6., more than three months before the expiry of ten years from the date of sale 
but within a few more months of the termination of that period from the issuing 
of the sale certificate. The arguments of the learned counsel is that where the 
rights in joint family property of a coparcener is sold in Court-auction, or is alienated 
by him voluntarily, what the purchaser gets is an “equity” to work out his remedies 
by filing a suit for partition and getting the share of the vendor, or judgment-debtor- 
coparcener, allotted to him. Until such an event takes place, what has been 
acquired by the purchaser is what is legally termed an equity or an inchoate right 
which cannot be tangibly exercised or utilized. Such a purchaser does not become 
a coparcener with the remaining members of the family ; nor is he entitled to 
be in joint possession of the properties as a tenant-in-common can be under an 
ordinary co-ownership of property. He is also not entitled to claim mesne profits 
from. the other coparceners until and unless after a suit for partition, or by consensus of 
opinion among the remaining members, the seller’s or judgment-debtor-coparcener’s 
share in the property is specifically allotted to him. In these circumstances, 
it cannot be said that any particular article prescribing a period of limitation in the 
schedule to the Limitation Act can be said to apply to a suit by a purchaser except 
the residuary Article 120. Observations of their is of ai Supreme Court in 
Sidheshwar Mukherjee v. Bhubneshwar Prasad Narain Singh and others+, are relied upon. 
At page 188 of the report their Lordships say : 

‘ All that he (the purchaser) purchased at the execution sale was the undivided interest of the 

coparceners in the joint property. He did not acquire title to any defined share in the property 
and was not entitled to joint possession from the date of his purchase. He could work out his rights 
only by a suit for parition and his right to possession would date from the period when a specific allot- 
ment was made in his favour. In our opinion this is the right view to take and Mr. Daphtary who 
appeared in support of the appeals could not satisfy us that in law his client was entitled to joint pos- 
seasion on and from the date of purchase.” 
This case did not deal directly with any question of limitation but the rights of a 
purchaser are enumerated and clarified by their Lordships in detail. There can be 
no doubt, in view of these observations as well as the settled principles of Hindu 
law, that a purchaser cannot be inducted into joint possession with the erstwhile 
coparcener whose rights have been sold and purchased by him. (See also Maharaja 
of Bobbili v. Venkataramanjulu Natdu®, and Nanjaya Mudalt v. Shanmuga Mudalt’. 
But does’that by itself attract the operation of Article 120 of the Limitation Act or is 
there any other provision of the Limitation Act which specifically can be made 
applicable to a state of circumstances like this ? 


In the decision reported in Shevantibat v. Janardan*, the facts were: two out 
of three undivided members of a joint Hindu family mortgaged their share in the 
joint property in 1879. In 1882 one of them sold his share to the mortgagee. The 
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is 5 177 at 738, 3. (1919) 26 M.L. J. 576. 

a. (1914) 27 M.L.J. 409: I.L.R. 39 Mad. 4. ALR. 1939 Bom. 322. 
88 


682 THE MADRAS LAW JOURNAL REPORTS. f1955 


vendor-coparcener died in 1896 and the other mortgagor in 1898, both without 
leaving any male issue. In 1937 the successor-in-title of the mortgagee filed a 
suit for partition of the joint family property and to have allotted to him a share 
purchased by the mortgagee from one of the coparceners and Also sought to 
enforce the mortgage. On those facts it was held that neither Article 144 nor Article 
142 applied, but only the residuary Article 120 applied and that the suit was therefore 
barred by limitation. But the emphasis is laid both by Beaumont, C.J., and Wadia 
J., on the starting point of limitation being the date of death, of the alienating 
coparcener ; and since that took place in 1896, there can be no question of 
enforcing any right of possession which he possessed. Wadia, J., at page 334 
of the report refers to this question in the following terms :-— 

“ The other question is whether the suit to enforce partition is barred by limitation. I do not 
think the case falls within Article 127 because that clearly refers to a claim made by the plaintiff 
as a member of the coparcenary and the words ‘ when the exclusion becomes known to the plaintiff’ 
refer to the plaintiff as the member of the coparcenery and not to the purchaser from that member. 
I do not think that the case falls within Articles 136, 137 and 138 either. Nor does it fall within 
Article 142 though the allegation in paragraph 10 of the plaint seem to point to it. Article 144 also 
does not apply. Both these articles are articles applicable to suits for possession and it is admitted 
that an alienee of the undivided interest of a Hindu coparcener is not entitled to possession. It 
cannot be said that the possession of any person is adverse to that of a person who is not entitled to 
any possession at all. The only other article therefore is the residuary Article 120 and that gives 
six years as the period of limitation from the time the cause of action arose. The cause of action in 
this case at the latest would arise from the death of the vendor when he lost his right to possession 
by reason of his death........... i 

The circumstances of the present case are not similar to what came up for 
discussion before the Bombay Bench. At the time of the sale 13th October, 1937, 
the first and second defendants, as members of an undivided joint Hindu family, 
were in joint possession of the family properties with other members of the family 
and their right to possession ceased to be effective only from the date of sale. In 
such a case, though the terminus a quo arose from that date, does it necessarily mean 
that Article 120 ought to be applied? Recently our learned brother Krishnaswami 
Nayudu, J., had to consider the same point in Second Appeals Nos. 1655 of 1949 and 
2781 of 1949, which arose from the judgment of one of us (Ramaswami, J., as District 
Judge of Chingleput) and before him the Bombay decision was cited. Our learned 
brother was of opinion that the matter is an important one and has referred both 
the second appeals for decision by a Bench. In the very nature of things, we cannot 
have those appeals posted before us for decision, but as the same point has been 
raised and discusssed at ee length before us, we propose to express our opinion 
about the applicability of the Bombay decision to cases where the cause of action 
arose by the sale of the interest of a member of a joint Hindu family either in Court- 
auction or by private treaty. As has already been remarked the raison d'etre of the 
Bombay case is based upon the date of death of the alienating coparcener and the 
learned Judges were therefore of opinion that none of the articles of the Limitation 
Act, except Article 120 would apply. We agree with them that Article 127 has no 
relevancy whatever because it can apply only to a member of a joint family excluded 
from participation in the joint family property and who seeks to enforce a right 
to share in it. The period of limitation in such a case is twelve years from the date 
when the exclusion becomes known to the plaintiff. Article 127 is thus inapplica- 
ble to cases of outsiders. . Therefore the view of the Bombay Judges that a purchaser 
from a coparcener is not affected by that article is in our opinion correct. 


But the question is whether any of the articles in the fasciculus of Articles 136, 
137 and 138 can be attracted. Article 136 contemplates a case where the vendor 
was out of possession on the date of sale. In the present case, the judgment-debtor’s 
vendors were in joint possession and therefore we cannot use Article 136. Article 137 
is intended to be utilized in cases where there is a suit by a purchaser at a sale in 
execution of a decree, when the judgment-debtor was out of possession at the date 
ofsale. The Eia point of the period of limitation therefore is when the judgment- 
debtor was first entitled to possession. Like Article 136, this article also is inapplica- 
ble. But the third article, Article 138, is, in our opinion, the one which has relevancy. 
It contemplates a suit by a purchaser at a sale in execution of a decree when the 
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judgment-debtor was in possession at the date of sale. As we have already remarked, 
defendants 1 and 2 were in joint possession of the properties on 13th October, 1937, 
when the sale took place and therefore when a suit is filed within twelve years from 
the date when the sale becomes absolute, it is in time. 


Whether joint possession of a coparcener is “possession” as contemplated in 
Article 138 has next to be considered. A Bench of this Court in a case reported in 
Bhogavalli Venkayya v. Bhogavalli Ramakrishnamma}, had to consider the meaning of 
the word “possession” in Article 136, and the learned Judges Abdur Rahim and 
Ayling, JJ., came to the conclusion that the word “possession” in Article 136 includes 
possession which a member of a joint Hindu family is presumed to have in the family 
property until excluded therefrom ; and therefore when a suit is brought by a pur- 
chaser from a member of a joint Hindu family, who is alleged to have been out of 
possession at the time of sale, Article 136 applies. As authority for this proposition 
Ram Lakhi v. Durga Charan Sen*, and Muttusamt v. Ramakrishna’, are cited. In both 
these decisions, there is the assumption that every member of a joint Hindu family 
is in possession of the entire joint family property along with others and the 
learned Judges were of opinion that possession contemplated in Article 136 can be 
said to be the possession of such a joint family member. If the possession referred 
to in Article 136 can be that of a member of a joint Hindu family having joint 
possession, we fail to see why, when the Act deals with possession of judgment- 
debtors and alienating’ coparceners, as in Articles 137 and 138, a different meaning 
should be given to the word “possession” in Articles 137 and 138. We are therefore 
definitely of opinion that the word “possession” in Article 138 should be deemed 
to take in the possession which an undivided member of a joint Hindu family has 
in the joint family properties. This view of ours finds support in the recent edi- 
tion (seventh edition) of Mitra’s “Law of Limitation and Prescription,” at page 751 
where the authors say that a suit by an auction-purchaser of the share of a member 
of a joint family, for partition and possession, would come either under Article 137 
or Article 144. That Article 138 would apply to a case where the judgment-debtor 
was in possession at the date of sale is clear from the observations of Best, J., in 
Arumuga v. Chockalingam*, though the decision is that it would not apply 
to a purchaser from a Court-auction-purchaser. There are observations of 
a similar nature in Pullayya v. Ramayya®, though in that case it was held 
that since the execution purchaser would be barred, an assignee from 
him would equally be barred. Horwill, J., was of opinion that Article 137 
would apply to a case of a purchaser from a p er in Court-auction. 
See Venkataswamt Naicker v. Navaneethakrishna Chettiar®. It is unnecessary in the 

resent case to go so far because the plaintiff here is the purchaser himself. 
ere is no escape from the plain words of Article 138 unless we hold that 
the word “possession” should be understood as possession of a single individual 
and not that of the members of a joint Hindu family. As we are in agree- 
ment with the learned Judges who defined that word in Bhogavalli Venkayya v. 
Bhogavallt Ramakrishnamma}, there is absolutely no room for doubt that ‘‘possession”’ 
of a member of a joint Hindu family is not the “possession” contemplated in Article 
138. Our attention was also invited to the observations in Harikrishna Chowdary v. 
Venkata Lakshmi Narayana’, We do not think that that decision has any application 
to the facts of the present case. Though the learned Subordinate Judge has not 
' given any reasons for coming to the conclusion that the suit brought within a period 
of twelve years is in time, for the reasons above stated we are in agreement with 
his conclusion and this appeal is dismissed but in the circumstances without costs. 





R.M. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAJAGOPALA AYYANGAR. 


K. Mohamed Kassim and Brother .. Petitioner* 
v. 
The Municipal Council, Ootacamund, by its Commissioner .. Respondent. 


Madras District Municipalities Act (V of 1920), section 249 (3)—Grant of licence—Discretion of the exe- 
cutive authority—If opposed to Article 19 (g) and (6) of the Constitution of India. 

Under sub-section (3) of section 249 of the Madras District Municipalities Act the executive autho- 
rity is given an absolute power of refusing to grant a licence as also the power of imposing such res- 
trictions and conditions as he might think fit. The vesting of such an absolute power in the executive 
authority without any guidance by the legislature as to the relevant conditions and restrictions will 
not be a reasonable restriction within Article rg (6) of the Constitution. The sub-section is in con- 
travention of Article 19 (6) of the Constitution and has to be struck down as violating the funda- 
mental rights guaranteed by Article 19 (g). 


An order of an executive authority of a Municipal Council refusing to grant a licence on irrelevant 
grounds is liable to be quashed. The Municipal Council which is vested with a statutory duty to 
hear and dispose of appeals from the orders of an officer in the matter of grant of a licence cannot 
abdicate itself of its duty to hear and dispose of the appeal on the merits by passing a resolution that 
it does not hke to interfere with the jurisdiction of the officer. 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased to 
issue a writ of certiorari against the Respondent herein calling for the records of 
the petitioner’s application, dated 14th September, 1954, for the grant of a licence 
to store and sell fireworks from 16th October, 1954, to 31st March, 1955 and the 
orders passed thereon by the Health Officer, Ootacamund, dated 28th September, 
1954 and the order, dated 13th October, 1954, of the Municipal Council, Ootacamund 
and to quash the orders of the above referred Health Officer and Municipal Council 
and for a writ of mandamus directing the respondents to grant the petitioners 
the licence applied for, for the premises 290 and 291, Main Bazaar, Ootacamund 
and, the stalls Nos. 10 and 11 Market, Ootacamund and for the issue of any other 
appropriate writ. 


S. K. Ahmed Meeran and M. Khaja Mohtdeen for Petitioner. 
D. Souza for Messrs. John and Row, for the Respondent. 


The Court made the following 

OrpEr.—This is an application for the writ of certiorari a es the Municipal 
Council of Ootacamund to quash an order refusing the applications made by the 
petitioners for the grant of a licence to store and sell fireworks and for a writ of 
mandamus directing the respondent to grant to the petitioners the licence applied for. 


It is necessary to set out a few facts in order to understand the points raised 
for decision. ‘The petitioners are merchants doing business at Ootacamund. In 
accordance with the provisions of section 249 of the District Municipalities Act, 
the Municipal Council of Ootacamund notified on 26th November, 1952, that no 
place within the Municipality shall be used for selling or storing fireworks without 
the licence of the executive authority. In compliance with this notification, the 

etitioners submitted two applications on 14th September, 1954, for the issue of a 
koa for storing and selling fireworks not exceeding 5olbs in premises Nos. 290 
and 291, Main Bazaar, Ootacamund and in stall Nos. 10 and 11 in the market at 
Ootacamund from 16th October, 1954, to 31st March, 1955. These applications 
were made to the Municipal Health Officer who forwarded them to the Madras 
Fire Service Officer for his remarks. The Fire Service Officer stated in reply that 
from the fire service point of view there was no objection to the storage and sale of 
crackers provided the Explosives Rules were adhered to. The Health Officer how- 
ever refused the petitioners’ applications by an order, dated 28th September, 1954, 
for the following reasons : 
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“The places referred to above are not 150 feet at least away from residential building.” 


Meanwhile the petitioners were in communication with both the Fire Service Offi- 
cer as well as the Inspector of Explosives as regards any possible objection by these 
two departments to the grant of the licences which he had applied for. A reply 
was received from the Fire Service Officer on 1st October, 1954, in which it was 
stated that there was no objection from the Fire Service point of view for the grant 
of the licence for the sale of manufactured crackers under the condition of licence 
in Form K at the two premises mentioned by the petitioners. They also received 
a similar reply from the Inspector of Explosives, dated 4th October, 1954, as follows: 


“A clearance of 150 feet all round is required only for premises where explosives (fireworks) are 
proposed to be manufactured, possessed and sold such premise being licenced in Form 1 of the Explo- 
sives Rules. Premises which do not observe any clearance around them can be licenced in Form K 
of the Explosives Rules, 1940, for possession and sale of manufactured fireworks in quantities not 
exceeding 200lbs provided such buildings are substantially built structures and they conform to the 
conditions laid down under a licence in Form K of the Explosives Rules, 1940. 


In view of the above you may approach the authorities concerned and obtain the no-objection 
certificate and thereafter forward the same with other particulars to this office for necessary action.” 
On receipt of these two communications, the petitioners filed an appeal to the Muni- 
cipal Council against the order of the Health Officer to whom had been delegated 
the duty of dealing with these licences in the first instance. In an appeal petition, 
dated 4th October, 1954, the petitioners drew the sttention of the Municipality 
to these two communications and the unreasonableness of insisting on the condition 
regarding a clearance of 150 feet around the premises for the grant of a licence to 
store 50lbs of crackers for sale. ‘The matter came up before the Municipal Coun- 
cil ae meeting held on 13th October, 1954, when the following resolution was 
passed : 

“ The discretion of either giving or refusing the t of licence rests with the Municipal Health 
Officer and the Council does not like to interfere with his jurisdiction and upset his proceedings.” 
This was the order on the appeal which was communicated to the petitioners on 
20th October, 1954. Meanwhile the petitioners had applied to the Additional 
District Magistrate, Nilgiris, for a no-objection certificate to the grant of licence 
in Form K. The Additional District ae ss granted the certificate as prayed 
for by a communication, dated 22nd October, 1954, in which he stated : 


“The Station Officer, Madras Fire Service, Ootacamund, has stated that there is no objection 
to the grant of a licence for the said premises from the point of view of the Fire Services, The Tahsil- 
dar, Ootacamund, has reported that there is no objection in the said premises heing licenced in Form 
K. But the Ootacamund Municipality has not issued the necessary certificate as the premises are 
not separated by 150 feet from dwelling houses. As there is no such condition to the grant of a licence 
in Form K and as the Municipality’s objection is not on valid grounds the Additional District i 
trate, Nilgiris, finds no objection to the grant of a licence in Form K....As the time available 
before Deepavali is short this certificate is issued.” 

A copy of this was also forwarded to the Commissioner, Ootacamund Municipality. 
As the Municipal authorities continued to refuse to grant the licence, the peti- 
tioners have approached this Court for the relief mentioned earlier. 


Besides the above facts, the petitioners have also alleged in their affidavit in 
support of the petition that the action of the Municipality was mala fide and was 
actuated by improper motives as a reprisal for two suits which the petitioners have 
filed against the Municipality for the recovery of damages for malicious prosecution. 
I shall deal with this point at a later stage. 


The defence of the Municipality to the writ petition is three-fold. The first 
is that the discretion of the Municipal authorities under section 249 of the District 
Municpalities Act is absolute and that this Court could not interfere with the exercise 
of such a discretion. Secondly they deny that they were actuated by improper 
motives in rejecting the petitioners’ applications. ‘The main point, however, raised. 
by them was that owing to a fire which had broken out in a shop vending crackers, 
fireworks, etc., in 1950, from 1951 onwards the Municipality had set apart a piece 
of land far removed from residential quarters, that they were issuing licences for 
storing fireworks and crackers only in that plot and that the petitioners were not 
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entitled to insist on their premises in the shop and residential areas being licensed 
for storing and selling these dangerous goods. In regard to this, it might be men- 
tioned that as early as goth September, 1954, the petitioners had applied to the Muni- 
cipality for information as to whether particular Liane had been set apart for storing 
and selling crackers during 1954-55 and it is admitted that the Municipality had 
sent no reply at all to this communication. Further as the refusal to issue the licence 
was not based upon the Municipality having set apart any particular plot where 
this trade could be carried on, in my judgment it is not open to the Municipality 
to sustain the rejection of the licence on this ground. 


Two questions arise for consideration in this petition. (1) Was the refusal 
of the licence illegal? (2) Was it improper as motivated by mala fide reasons? 


In the first place the terms of section 249 might be noticed. The relevant por- 
tions of section 249 of the District Municipalities Act which govern the grant of 
licence are these : 


“ 249 (1). The Council may publish a notification in the District Gazette and by beat of drum 
thet no place within municipal limits or at a distance within three miles of such limits shall be 
used for anvone or more of the purposes specified in Schedule V without the licence of the exccu- 
tive authority and except in accordance with the conditions specified therein : 


Provided that no such notification shall take effect 
(a) Until sixty days from the date of publication and 


(b) except with the previous sanction of the State Government in any area outside the muni- 
cipal limits. 
(2) The owner or occupier of every such place shall within thirty days of the publication of such 
notification apply to the executive authority for a licence for the use of such place for such purpose. 


(3) The executive authority may by an order and under such restrictions and regulations as 
he’ thinks fit grant or refuse to grant mich licence.” 


It will be seen that under sub-section (3) the executive authority is given an absolute 
power of refusing to grant the licence as also the power of imposing such restrictions 
and, conditions as he might think fit. As the petitioners have under the Consti- 
tution a fundamental right to carry on their business subject to such reasonable 
restrictions as might be imposed, the question is whether the vesting of 
such an absolute power as would be involved in sub-section 3 in an executive 
authority without any guidance by the Legislature as to the relevant conditions and 
restrictions would be a reasonable restriction within Article 19 (6) of the Cons- 
titution. In my opinion, the sub-section in its present form is in contravention 
of Article 19 (6) and has to be struck down as violating the fundamental rights 
guaranteed by Article 19 (g). But even apart from this, it is clear from the commu- 
nications from the Fire Service Officer as well as from the Inspector of Explosives 
and the Additional District Magistrate, which I have set out above, that the Muni- 
cipal Health Officer was under a mistaken impression that for the issue of a I-cence 
in Form K, Indian Explosives Rules, 1940, the restriction which he imposed namely 
that there should be no habitation within 150 feet of the place of the storage 
was applicable. In my judgment, it is clear that the Municipal Health Officer, 
who is the executive authority vested with the power by the Municipal Council 
to grant or refuse a licence has exercised his discretion to refuse the petitioners’ 
applications on irrelevant grounds and his order is therefore liable to be quashed. 


There is one further matter that might be referred to and that is, that the Muni- 
cipal Council which is vested with the statutory duty to hear and dispose of appeals 
from the orders of the Municipal Health Officer has really abdicated its duty by 
passing a resolution in the terms I have set out earlier. After all, the executive 
authority was functioning as a statutory delegate and it was for the Municipal 
authorities to consider whether objections raised by the petitioners to the order of 
the Municipal Health Officer was justified or not, on the merits. The Municipal 
Council never considered the appeal on the merits and jts rejection of the appeal 
on the ground stated py it is therefore improper. E 


IT) RANGAYYAN 2. INNASIMUTHU (Ramaswami, 7.). 687 


In the view which I have taken of the action of the Municipality as being illegal 
and not in accordance with the law, it is unnecessary to consider the point about the 
mala fides by reason of the petitioners having filed two suits for damages for malicious 
prosecution and I do not propose to express any opinion on that beyond saying 
that I do not consider that the suggestion is wholly without foundation. 


In my opinion, the petitioners have made out the illegality of the order of the 
respondent refusing them the grant of the licence. The orders therefore of the 
Municipal Health Officer and the Municipal Council refusing the petitioners the 
grant of the licence are hereby quashed and the respondent Municipality is directed 
to issue the licence to the petitioners as prayed for in their petitions. The petitioners 
are entitled to their costs. Advocate’s fee Rs. 100. 

R.M. ee Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR. Justice RAMASWAMI. 


Rangayyan and another .. Appellants* 
v. 
Innasimuthu Mudali and others .. Respondents. 


Evidence Act (I of 1872) section 11, 13, 32 (3) and 15'7—Recitals of boundaries in documents inter _ 
partes and between party and strangers and between strangers—Admissibility and probative value. 

The recital of boundaries of a property in a document inter partes is a joint statement made by the 
parties to the document and therefore relevant against all of them as an admission. Where such reci- 
tal is in a document between a party and iaa ee ee 
but is not admissible in his favour. But where such recital is in a document between s ers it is 
not ordinarily admissible to prove possession or title as against a person who is not a party to the docu- 
ment execpt in cases falling under sections 11, 13, 32 (3) or 157 of the Evidence Act, the particular 
circumstances of the case determining the parti section applicable. The probative value 
to be attached will also equally depend upon the circumstances of each case and may vary 
from nothing to almost clinching evidence. 

Thpagarajan v. Narayana, A.I.R. 1940 Mad. 450, and Aomirinent Rosayya v. Munnamgi Rosayya, 
(1947) 1 M.L.J. 60, followed. 

Karuppanna v. Rangaswami, A.I.R. 1928 Mad. 105, differed. 

Case-law reviewed. 

Appeal against the Decree of the Court of the Subordinate Judge of Coimbatore 
in Appeal Suit No. 50 of 1953, preferred against the Decree of the Court of the 
District Munsif of Gobichettipalayam in Original Suit No. 543 of 1950. 


G. R. Fagadisan, A. R. Ramanathan and C. Ramanathan for Appellants. 
K. Narayanaswami Mudaliar and T. Sundaram for Respondents. 


The Court delivered the following. 

JUDGMENT.—-This is a second appeal which has been preferred against the 
decree and judgment of the learned Subordinate Judge of Coimbatore in A.S. No. 
50 of 1953, confirming the decree and judgment of the learned District Munsif 
of Gobichettipalayam in O.S. No. 543 of 1950. 


The facts are: The Ist plaintiff purchased the suit property, a vacant site 
with a Salai thereon, along with other properties from his sisters, who are the 
widows of one Madhe Goundan under Exhibit A-1, dated 4th April, 1934. The 
plaintiff’s case is that after the purchase the disputed property remained vacant, 
that the ist plaintiff put upa salai thereon in 1936 and after that his farm- 
servants used to be housed therein. The 1st defendant occupied the property in 
1945 as one of the farm-servants. Subsequently he left the service of the ist 
plaintiff. He did not vacate the Salai and site. Therefore, this suit has been 
filed for a declaration, possession and mesne profits. The 1st plaintiff died pending 
suit and his legal representatives have been brought on nae} as plaintiffs 2 and3 
by order, dated gth April, 1952. 

E eaa aa ee ee ee 
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On coming to Court the contention raised by the defendants, who are now 
occupying the property, is that the 1st defendant’s father Sevuthi Mudali purchased 
the suit property from Madhe Goundan under an oral sale several years prior, 
that Sevuthi Mudali put up a building and ever since Sevuthi Mudali and after 
him the defendatns have been living there. The evidence in this case consisted of 
(a) two documents Exhibits B-1 and B-2 and (b) other documentary and oral evi- 
dence. Both the Courts below came to the conclusion that the evidence on record 
did not make out the case for the plaintiffs, viz., that they were in possession of the 
property within 12 years prior to the filing of the suit and that on the other hand 
the defendants have shown that they prescribed their title by adverse possession 
and limitation for over the statutory period. Hence this second appeal by the 
defeated plaintiffs. 


The two points for consideration before me are (a) the relevancy and mode 
of proof and the probative value to be attached to Exhibits B-r and B-2 ; and (b) 
the conclusions to be drawn from the other evidence. 

Exhibit B-1 is a registration copy of a sale-deed, dated 14th January, 1933, 
executed by Sankaran Chetti in favour of Arumugham Pillai (D.W. 1) in r t 
of the house south of the suit property. In that document the northern ae 
of the house sold is given as Sevuthi Mudali’s house and the eastern boundary as the 
Government natham. Exhibit B-2 is a registration copy of the mortgage deed, 
dated 11th May, 1929, of the same property executed by Sankaran Chetti in favour 
of D.W. 1. This document also contains the same description as in the subsequent 
sale-deed. In regard to these documents the question which arises first is whether 
they are relevant and admissible in evidence. 


In regard to recitals of boundaries in documents, tases falling under this 
head may be divided into three classes ; 


(a) When the recital is in a document inter partes. In such a case the recital 
is a joint statement made by the parties to the document and, therefore, relevant 
against all of them as an admission. 


(b) When the recital is in a document between a party anda stranger. In such 
a case, the recital is relevant against the party as an admission but is not admissible 
in his favour, Radha Kishen v. Sarabeswar', Daulat v. Bishan?, unless the fact recited 
is deposed to in Court by the executant of the document, in which case the recital 
will boou admissible under section 157 of the Evidence Act to corroborate the 
evidence of the executant. Ketabuddin v. Nafar*, and see also Ambicacharan v, Kunud* 
or under section 155 of the Evidence Act to contradict such evidence : Dasmal v. 
Sunder 5, 


When the recital is in a document between strangers. Now it is well settled 
that a recital as to boundary in documents between third parties is not ordinarily 
admissible to prove possession or title as against a person who is not a party to 
the document. But that rule is subject to exceptions which again can .be classed 
under four heads, viz., if those documents come within the relevancy and admissi- 
bility contemplated under (a) sections-157 and 155 of the Indian Evidence Act; 
(b) section 32 (3) of the Evidence Act ; (c) under section 13 of the Evidence Act ; 
and (d) under section 11 of the Evidence Act. 


In regard to the relevancy and admissibility of documents between strangers 
reciting boundaries under section 157, the line of decisions can be summarized as 
follows: In Thyagarajan v. Narayana*, Wadsworth, J., held as follows : 


. “It is, however, contended that when the executant of the document containing a recital of boun- 
cay upon which reliance is placed is himself a witness in the case the recital can be let into evidence 
under section 157, Evidence Act, as a former statement corroborating the deposition. The only 
express decision on this point to which my attention has been drawn is contained in Ketabuddin v. 
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Nafar Chandrat. ‘That decision does not discuss the precise terms of section 157 but proceeds on a 
concession that the recital of a boundary in a document not inter partes can be admitted to 
corroborate a witness who himself is the executant of the document. It must however be pointed 
out that section 157 does not make all previous statements admissible to corroborate the testimony 
of a witness but only two classes of statements: (1) a statement made by a witness relating to the 
same fact at or about the time when the fact took place and (2) a statement made before any 
authority legally competent to investigate the fact. Clearly, the second of these categories has no 
reference to recitals in deeds. Butcan it be said that a recital of a boundary in a mortgs 
deed isa statement at or about the time when the fact took place? With some hesitation I 
thatitcan. One cannot of course speak of a boundary as a fact which took place at one time or another. 
But what is to be got from this statement is not really the fact of the boundary the fact that land on 
the boundary was at a hie time in the possession of a particular individual, and the statement 
in the mortgage deed that so and so was in possession of the land on such and such a boundary is 
in my opinion a former statement made at the time when the fact of possession was taking place—a 
contemporaneous statement regarding the occupation of land on the boundary. In this view, it is 
admissible under section 157, Evidence Act.” 

In Komirinent Rosayya v. Munnamgi Rosayya?, Kuppuswami Ayyar, J., following 
Thyagarajan v. Narayana, held : 

“That if a statement that a particular property was in pa of a particular person in a 
particular period is relevant evidence of a fact that had taken place, the recital that the person owned 
it, also is a statement of fact that had taken place at the time when it was mad». Possession is a legal 
conception as also ownership. If a particular statement about a particular individual that he was 
in possession of a property is relevant evidence of a fact that had taken place, then the fact he owned 
it is also a similar recital of a fact that had taken place. The statement in the document in question 
was therefore relevant as corroborative evidence being a statement made by the witness on a previous 
occasion.” 

These two decisions lay down that a document though not inter partes is admissi- 
ble to prove the possession and title to the property if it is used as corroboration 
for the oral evidence of the executant of the document. In Mohim Chandra v. 
Kanilal Saha*, Suhrawardy and Garlick, JJ., held referring to Netabuddin v. Nafar 
Chandra. 

“In a suit for possession of land if the opposite party disputes the boundaries of the land in suit, 
it is open to the plaintiff to produce documents relating to neighbouring lands in which there is recital 
as to particular boundaries of the land in suit, and such documents will be admissible to prove the plaintiffs 
title if the persons in whose favour the documents are executed are examined and admit the correctness of the 
boundaries.” 

I need not point out that a recital which becomes admissible under section 157 
to corroborate the testimony can also be used under section 155 to contradict such 
testimony. 

The matter, however, does not stand merely with the relevancy and admissi- 
bility. The probative value to be attached will depend upon the circumstances 
of each case and may range from zero to almost clinching proof. 


In rd to section 32 (3), Evidence Act, in the following cases where the execu- 
tant could not be produced as a witness the recitals were admitted : Thyagarajan v. 
Narayana®, Tika Ram v. Moti Lal’, Ahmad Shahji v. Jamal Ahmad®, Sarat Chandra 
Rakhit v. Sarala Bala Ghosh’, Katabuddin v. Nafar Chandra*, Pramatha Nath Roy Chowdhury 
v. Bejoy Singh Dudhuria®, Abdul Rahim Kazi v. Fonabali Sikdar®, Ambar Ali v. Lutfe Ali», 
Natwar v. Alkhu!4, Imrit Chamar v. Sridhari Panday1*, Abdullah v. Kunja Behari Lal*4, 
Raji Bibi v. The Agha Khan\*, Ningawa v. Bharmappal®, Trimbak v. Ganesh**, there 
has been a decision of Jackson, J., in Karuppanna v. Rangaswami? to the effect that it 
cannot be said that a statement of boundaries is against the proprietary interest 
of the person making it excepting on the assumption that every person must be 
presumed to own the universe until he makes a statement circumventing his 
title. But with respect to Jackson, J., his observation seems to miss the real point. 





1. ALR. 1927 Cal, 230. 10. oo I.L.R. 45 Cal. 159. 
2. (1947) 1 MLL.J. 60. Ii. o 18 I.C. 752. 
g. ALR. 1940 Mad. 450. 2, (1911) 15 C.L.J. 7. 
4 AIR. 1930 Cal, grr. rg. (1911) 12 I.C. 149 : 14 O.L.J. 467, 
>: (7929) 52 All. 464: A.I.R. 1930 All. 299. 14. (1908) 11 Bom. L.R. 409. 
. ALR. 1928 Oudh 248. I5. (1897 I.L.R. 23 Bom. 63. 
7. AIR. 1928 Cal. 63. 16. ALR, 19293 Nag. 22. 
8. AIR. 1927 Cal. 234. - 17. ALR., 1928 Mad, 105. 
9 ALR. 1923 Cal. 299, 


87 


69e . THE MADRAS LAW JOURNAL REPORTS. [1955 


Section 32 (3) states that when the statement is against the pecuniary or proprietary 
interest of the person making it, it is relevant when the person making it is dead, 
or cannot be found or has become incapable of giving evidence or whose attendance 
cannot be procured without an amount of delay or expense which under the circum- 
stances of the case appears to the Court unreasonable. First of all, recitals of 
boundaries of property, contained in deeds not inter partes have been held to be 
admissible to prove the ownership or possession of adjoining property, on the ground 
that, when the deed is a mortgage-deed, it amounts to a statement against the pecu- 
niary or proprietary interest of the mortgagor, inasmuch as he admits therein that 
he is indebted in a certain sum of money and that this money is a charge on his pro- 
perty; Ningawa v. Bharmappa', Thyagarajan v. Narayana*®, Abdulla v. Kunja Behari Lal’, 
and, when the deed is a deed of conveyance, on the ground that it amounts to a 
statement against the vendor’s interest, inasmuch as he admits therein that he is 
extinguishing his interest in the property conveyed. The mortgage deed or the 
deed of conveyance having thus been held to be a statement against the pecuniary 
or proprietary interest of the executant of the deed, on the authority of Higham v. 
Ridgway*, the document is made evidence not only of the precise fact against interest, 
but of all the collateral facts mentioned therein, and consequently of the possession 
or ownership of persons who are mentioned in the deed as possessing or owning 
the land adjoining the property mortgaged or conveyed. Rajahaddt Sarkar v. Ganga- 
channan®, Ambar Ali v. Lutfe Ali®, Abdulla v. Kunja Behari Lal,* Ram Sarup v. Bhagwat’. 
Another ground on which recitals of boundaries of the land conveyed is held to be 
against interest is that a statement by the vendor that his land is limited by certain 
boundaries is an admission that his proprietary interest does not extend over any 
land beyond the boundaries mentioned in the deed. Ningawa v. Bharmappa'. 
Haji v. The Aga Khan®, Tika Ram v. Moti Lal®, Trimbak v. Ganesh)°, Pramatha Nath v. 
Bijoy Singh!}, Abdul Rahim v. Fonabali1*, Kangali v. Ben Biswash13, Imrat Kumar Chamar 
v. Panday,1* Ramanandan v. Lala15, Lalu Singh v. Sahdev Singh1®, To my mind, there- 
fore, there will be no impediment in regard to the relevancy and admissibility of a 
document between strangers reciting boundaries under this section provided in 
the circumstances of the case the other requirements of section 32 (3) are complied 
with 


Recitals of boundaries in documents not inter partes may also become relevant 
and admissible under section 13 which states : 

“ Where the question is as to the existence of any right or custom........ (a) any transaction 
by which the right or custom in question was created, claimed, modified, recognised, asserted or 
denied, or which was inconsistent with its existence (b) particular instances in which the right or 
custom was claimed recogmsed, or exercised, or in which its exercise was disputed, asserted or 
departed from are relevant.” 

The section applies to all kinds of rights, whether rights of full ownership, or falling 
short of ownership, e.g., rights of easement, etc. A right may be public, or general, 
or private. Further, a right may be incorporeal, e.g., a right of way; or corporeal, e.g., 
right of ownership. Raghupat v. Narabadeswar'’, Tepu Fhan v. Das'®, Ram Kishan v. 
Narayan?®, A transaction is a business or dealing which is carried on or transacted 
between two or more persons ; it is something which has been concluded between 

ns by a cross or reciprocal action ; and, in the largest sense, it means that which 
is done. Gujjalal v. Fatieh Lall*®, Sarapalle Raju v. Nerasayya*', Pratapchandra v. 
Jagadish. ?? 





1. (1897) LL.R. 23 Bom. 63. 12. AJR. 1923 Cal. 299. 
2. A.I.R. 1940 Mad. 450. 13. (1916) 34 I.C. 534. 
3. (1911) 12 I.C. 149: 14 C.L.J. 467. 14% (1911) 19 I.C. 120. 
4. i 10 East 109. 15. ALR. 1933 Pat. 636. 
5. (1920) 53 LC. 863. 16. {1978 36 LC. 6ro. 
6. nee 45 Cal. 159. 17. (1936) 166 I.C. 664: ALR. 1938 Pat. 
7. {1920) 57 LC. 194 103. 
8. (1908) 11 B.L R. 409 (2 I.C. 874). 18. IL.R. (1925) Cal. 522. 
: -R. 1930 All. 299: (1929) ILL.R. 52 19. A.IR. 19393 Pat. 285. 
All. 64. 20. (1880) I.L.R, 6 Cal, 171 (F.B.). 
10, A.I.R. 1923 Nag. 22. 21. x 14) 26 Ar 
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On account of the governing qualification by which in regard to any tran- 
saction if it is a case which is sought to be made admissible on the ground of the right 
being created, claimed, modified, asserted or denied, then it must be shown to be 
not apart from the transaction by which it was created, claimed, etc. Instances 
of creation or modification of a right would be inconceivable apart from the tran- 
saction by which it was created or modified. This distinction between the ex- 
pression by which and the expression in which has been emphasised in Brojendra 
v. Mohim Chandra’, Asaddar Ali Khan v. Province of Assam*, Subharayulu v. Vengama?, 
etc. But there may be a transaction by which there has been a recognition of a right 
or the exercise of a right which can be proved by recitals in a document not inter 
partes. In other words, a transaction in which there is a recognition by mere asser- 
tion and a recognition of the exercise of a particular instance of the same, as dis- 
tinct from a transaction by which the right or custom is created, claimed, modified 
or denied, has got to be distinguished. The reason for this distinction is the word 
“claimed ” denotes a demand or assertion in relation to a thing or attribute, as 
against or from some person, showing the existence of a right to it in the claimant. 
A mere assertion of a right in a document to which the person against whom the 
right is asserted is not a party and of which he knows nothing, is not to claim the 
right. The word “assertion” indicates some act or deed which may or may not 
follow a statement. Itison that foot that Jackson, J., held in Karuppanna v. Ranga- 
swam‘ that a mere statement of boundary as such cannot be classed with any 
of the verbs in section 13. But in doing so, with respect, the learned Judge went too 
far and did not give full effect to the verbs “ recognised,” “‘ exercised.” In the 
Concise Oxford Dictionary the word “ recognised” is defined as “ acknowledge 
validity or geniuneness or character or claims or existence of, accord notice or consi- 
deration to, discover or realise nature of, treat as, acknowledge for, realize or admit 
that.” In Ramanatha Ayyar’s “Law Lexicon” (M.L.J. Publication) at page 1089, 
it is mentioned ; 

“Th: werd ‘recognise’ according to the best lexicographers, signifies to admit; to acknow- 
led re fomething existing before, recognise, acknowledge. To recognise is to take cognizance of 
that which comes ag iin before our notice; to acknowledge is to admit to one’s knowledge whatever 
comes fresh un er cur notice.” 

Webster’s Dictionary : 

“ To admit the fact, truth or validity. To avow knowledge of; to consent to admit hold or 
the like ; to admit with a formal acknowledgment; as to recognise an obligation ; to recognise a 

Murray’s Dictionary : 

“To acknowledge by special notice, approval or sanction ; to treat as valid ; as having exis- 
tence or as entitled to consideration ; to take notice of (a thing or person) in some way. To admit 
to consideration or to a status as bemg something.” 

Ballantine’s Law Dictionary: ‘The Lawyer’s Co-operative Publishing Co., 
Rochester, N.Y.) 1948 Edition, page 1095 : 

“ To try a question of fact ; to ratify ; to adopt, to become bound by a recognisance.” 
There is no impediment therefore on the wording of section 13 of the Evidence Act 
as it stands, where the existence of a right is in question, it is permissible for the party 
relying on its existence to prove any transaction by which it was recognised, a parti- 
cular instance in which it was exercised by means of recitals of boundaries in docu- 
ments not inter partes. ‘The narrower construction that is sought to be placed upon 
section 13 has no merit even otherwise because as laid down by Lord Hardwicke 
in Omychund v. Barker’. 

“ The judges and sages of law have laid it down that there is but one general rule of evidence 
the best that the nature of the case will admit.” 

In many ‘cases unimpeachable documents of neighbours who would be the best 
persons in our country where people are rooted for generations to the same place 
about the possession and title of their adjoining properties would constitute the best 
evidence. There is no reason why what the Americans would call the grass-root 
evidence should be excluded and incur once more the reproach that the growth 
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of the Indian Evidence Act has been exercised under the influence of English pre- 
cedents and Indian lawyers by so much restrictiveness that the law of evidence 
has become more remarkable for what it shuts out than what it lets in. The object 
of a judicial investigation seems to have become more the obscuring of the truth 
rather than the discovery of it. I would in this connection refer to a brilliant expo- 
sition of this aspect by the late Mr. G.F. Arnold, I.C.S., in his “Psychology Applied 
to Legal Evidence and other Constructions of Law” (Thacker, Spink & Co., Cal- 
cutta, 1913). Therefore, the recitals of boundaries in documents not inter partes 
would be admissible under section 13 in fitting cases where the circumstances of 
the particular case permit such a course. 


These recitals of boundaries can also become relevant and admissible under 
section 11 of the Evidence Act. According to this section a fact is relevant when by 
itself or in connection with other facts it makes the existence or non-existence of 
any fact in issue or relevant fact highly probable or improbable. The section 
attempts to state in popular language the general theory of relevancy and may, 
therefore, be described as the residuary section dealing with the relevancy of 
facts, ‘The words of section 11 are very wide, and it may be safely laid down that 
all evidence which would be held to be admissible by English Law would be pro- 
perly admitted under this section of the Act. Collateral facts which, by way of 
contradiction, are inconsistent with a fact in issue or another relevant fact, i.¢., 
which makes the existence of a fact in issue or a relevant fact impossible or highly 
improbable, or which, by way of corroboration are consistent with the existence of a 
fact in issue or a relevant fact, t.e., tend to render the existence of a fact in issue or a 
relevant fact highly probable, are themselves made relevant by the present section. 
The only two limitations on the use of these documents under section 11 are: The 
Court must exercise a sound discretion and see that the connection between the 
fact to be proved and the fact sought to be given under section 11 to prove it must 
be so immediate as to render the co-existence of the two highly probable. The 
section makes admissible only those facts which are of great weight in bringing the 
Court to a conclustion one way or the other as regards the existence or the non- 
existence of the fact in question. The admissibility under this section must, in 
each case, depend on how near is the connection of the facts sought to be proved 
with facts in issue and to what degree do they render facts in issue probable or im- 
probable when taken with the other facts in the case. Reg. v. Parbudas* 
Ambica Charan v. RKumud*, Empress v. Vyapoory®, Emperor v. Panchu*, Lovelock 
& Lewes v. Malabar Timber & Sawmills, Ltd., Htin Gyaw v. Emperor’. Secondly, this 
section is also controlled by the more specific provisions of the Act, 
viz., sections 17 to 39. In Sheik Katabuddin v. Nafar Chandra’, Ambica Charan v. 
Kumud Mohan® it was held that where the executants of a document containing 
recitals of boundaries of land are alive and do not give their evidence, such docu- 
ments are not admissible under the section. An Ambica Charan v. Kumud Mohan?, 
Cuming and Mukherji, JJ., held that as a general rule section 11 is controlled by 
section 32 when the evidence consists of statements of persons who are dead and the 
test whether such statement is relevant under section 11, though not relevant under 
section 32, is that it is admissible under section 11 when it is altogether immaterial 
whether what was said was true or false but highly material that it was said. 

The net result of this analysis is that recitals of boundaries in documents not 
inter partes will be relevant and admissible under sections 157, 32 (3), 13 and 11 
of the Indian Evidence Act, the particular circumstances of the case determining 
the particular section applicable to the facts of that case. The probative value 
to be attached will also equally depend upon the circumstances of each case and 
may vary all the way from zero to almost clinching evidence. 


Bearing these principles in mind if we examine the facts of the instant case, 
we find that Exhibits B-1 and B-2 are relevant and admissible under section 157 


1r Bom. H.C R. go. A (7973) 18 LC. 997: 13 M.L.T. 282. 
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But their probative value is practically zero since the recital is consistent both with 
the possession of Sevuthi Mudali as owner or as lessee. 


The inconclusive nature of the evidence furnished by Exhibits B-1 and B-2 
and which is also consistent as I have just now said, with the case of the plaintiffs of 
Sevuthi Mudali being in possession as a farm servant, has to be coupled in the case 
of the plaintiffs with the other evidence adduced by them. It is in the probable and 
natural course of conduct that Sevuthi Mudali might have been allowed by Madhe 
Goundan to occupy the vacant site and put up a Salai therein. This is usual in 
the case of landlord and pannai servant. The sale deed in favour of the rst plain- 
tiff is as early as 1934 and there is no reason why at that stage when the ist plaintiff 
had purchased several properties worth Rs. 3,000 he should have got included 
falsely a site which did not belong to Madhe Goundan and his widows. It also 
stands to common-sense that if he had deliberately inserted such a false recital he 
would not have refrained from taking proceedings to evict Sevuthi Mudali’s family 
till 1952. On the other hand, it is consistent with the 1st plaintiff allowing this 
pannaiyal to continue to occupy and put a up Salai, which has got to be renewed 
often. On the other hand, there is no evidence whatsoever regarding the oral sale 
alleged by the defendants. It is easy to assert such oral sales and difficult to refute 
them and therefore the evidence regarding the same must be carefully scrutinised. 
Out of the three witnesses examined by the defendants, D.W. 3 is the first defendant 
himself and an interested party. D.W. 1, the ex-karnam of the village, does not 
know under what right Sevuthi Mudali was enjoying the suit house. D.W. 2 states 
that nobody else was present at the time of the negotiations of the sale by Madhe 
Goundan to Sevuthi Mudali. D.W. 3 states that he was present at the time of 
the talks and that he knew about the oral sale in favour of his father. ‘The learned 
District Munsif came to the conclusion that the defendants have not placed before 
the Court sufficient evidence to prove the oral sale by Madhe Goundan in favour 
of Sevuthi Mudali as alleged by them. On the other hand, on the side of the plain- 
tiff five witnesses were examined and they are all neighbours occupying respectable 
stations in life and there is no reason why they should falsely support the plaintiffs’ 
version. It is unnecessary to multiply these details to show that not only are the 
recitals of boundaries in Exhibits B-1 and B-2 consistent with the plaintiffs’ case 
but the other circumstances set out above make out the plaintiffs’ version. 

In the result, the plaintiffs have shown that they have been in possession of 
the property within 12 years prior to the filing of the suit and the defendants have 
not shown that they have prescribed their title by adverse possession and limitation 
for over a period of 12 years. The issues are accordingly found in favour of the 
plaintiffs and against the defendants and the suit is decreed for the plaintiffs with 
costs throughout. In regard to future mesne profits, this is relegated for enquiry 
in execution proceedings. 

No leave. 

R.M. ——— Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : Mr. Justice GovINDA MENON AND MR. Justice BASHEER AHMED 
SAYEED. 
R. Dasaratha Rao and others .. Petitioners* 
v. 
K. Ramaswamy Iyengar and others .. Respondents. 
Arbitration Act (X of 1940); section 14 (1)—Arbitration award—Signing of the award by all the arbitrators— 
Necessity—Failure to sign—If invalidates the award—Doctrine of functus officio—Scope and applicability to 
Limitation Act (LX of 1908), Article 178—Scope and applicability—Arbitration proceedings—Fuli 
sd be Coat I HEC pba of eine A, PEA EKE cele 


The signing of an award by an arbitrator is only a formality after it has been made and pronounced. 
Where an arbitrator who has taken part in the arbitration proceedings throughout along with the 





* C.R.P. No. 672 of 1952 and A,A.O., Nos. 214 and 215 of 1952.. - grd May, 1955. 


694 THE MADRAS LAW JOURNAL REPORTS. [r955 


other arbitrators and has been a party to the decision and pronouncement of the award refuses to 
sign the award after it has been engrossed it could not be a valid ground to set aside the award which 
has been validly given. What is crucial in the matter of arbitration proceedings is the making of 
the award and not the formality of signing the same after it had been made and mere non-signing of 
the award by one of the arbitrators who had been throughout a party to the making of the award 
would not vitiate the award. 


Johara Bibi v. Mohd. Sadak Thambi Marakayar, (1951) 2 M.L.J. 56, followed. 
Kuppuswamy Chetty v. Anantharamier, I.L.R. (1948) Mad. 83: (1947) 1 M.L.J. 297, distinguished. 


The proposition that when once an arbitration award has been pronounced the arbitrators havi 
done what they were callzd upon to do under the submission become fimctus officio thereafter in reg 
to the reference cannot be disputed. But certain ministerial acts such as the en ing of the award 
on stamp paper and getting the award so engrossed registered are acts which cannot be put on the 
same footing as proceedings in connection with the pronouncement of the award. 


Where an award is passed the writing out of it on a stamp paper which would be necessary before 
it could be filed in Court is merely a ministerial act. But if the award is re-written in the sense that 
there are substantial changes or material alterations made then certainly the doctrine of functus officio 
would apply and the arbitrator would be precluded from resorting to such a re-writing of the award 
already pronounced. 


Chhatilal v. Ram Chariter, A.I.R. 1941 Pat. 2153 Parshottamdas v. Kekhushru, A.I.R. 1934 Bom. 
6, referred. 


A careful scrutiny of Article 178 of the Limitation Act with reference to what is contained 
in the third column thereof makes it clear that the application to which that article applies 
is not the application by the arbitrator or umpire but the application of the party ing 
the reference to the arbitration on whom notice of the making of the award by the arbitra- 
tors has to be served. In so far as there is no time prescribed for an application by the 
arbitrators to file the award into Court either expressly or otherwise, Article 178 cannot apply to 
them ; and it applies only to applications made to the Court by the p who desires that the award 
should be filed. The mere fact that rules 1, 5 and 6 of the rules framed by the High Court under the 
Arbitration Act require that the filing of the award should be by means of an application or petition 
and that such application or petition is one made under the Arbitration Act would not by itself be 
sufficient to say that the application of the arbitrator to the Court to receive the award for the purpose 
of filing the same would be governed by Article 178 of the Limitation Act. The application 
arpa in Article 178 cannot have any reference to the arbitrators as such but only to the parties 
to the reference. 


Fapant'lal v. Chhaganlal, I.L.R. (1946) Bom. 116 ; Radhakrishan v, Madhokrishna, A.I.R. 1952 All- 
856, referred. 

Article 178 of the Limitation Act does not apply to a case where the arbitrators take out an appli- 
cation to file the award in Court. 


Per Govinda Menon, 7. —On a plain construction of Article 178 of the Limitation Act along 
with its position in the third column of the First Schedule of the Limitation Act it is clear that the 
article provides for applications by the parties and not by the arbitrator himself. All provisions 
of the Limitation Act are intended to prescribe a period for taking steps by a party who has perforce 
to have recourse to a Court of law for getting relief. An arbitrator is not in that position. His situ- 
ation is analogous to that of an adjudicator resembling a Court and unless the provisions of the Limi- 
tation Act expressly provide a period of limitation for any act to be performed by him it is unreasonable 
to impute any intention to the Legislature that an article of the Limitation Act should control his 
action. Article 178 of the Limitation Act is applicable only to parties and not to arbitrators. Rules 
8 and 6 of the rules framed under the Indian Arbitration Act do not in any way attract the appli- 
cation of the said article to an arbitrator. 

Keshrimull v. Meghraj Basdeo, A.J.R. 1 Cal. 532; John v. Soomar, A.I.R. 1 Sind 33; Jat- 
kishen v. Ramlal Gupta, A.I.R. 1944 Lah. Ax et Dwaraka Das v. Peary Lal, A.IL.R. 1949 All. 294, referred. 


Gendalal v. Mathuradas, A.I.R. 1941 Nag. 32, followed. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order, dated 21st December, 1950, of the Court of the Subordinate Judge of Salem 
and made in O.P. No. 13 of 1949. 


D. R. Krishna Rao, M. S. Ramachandra Rao and M. Krishna Rao for Petitioner. 
D. Ramaswami Atyangar and P. R. Varadarajan for Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon, 7.—I am in agreement with my learned brother that the appeals 
and revision should be dismissed, but I wish to add a few words with regard to the 
scope and import of Article 178 of the Limitation Act. Before its amendment 
by the Arbitration Act, X of 1940, the first column of that Article was as follows :— 
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“ Under the same Code for the filing in Court of an award in a suit made in any manner referred 
to arbitration by order of Court or of an award made in any manner referred to arbitration without 
the intervention of Court.” 


The period of limitation fixed was six months and the time from which the period 
began to run as mentioned in the third column was the date of the award. The 
form in which the Article now stands was the result of the amendment by which 
the period is cut down to ninety days and the terminus a quo is stated to be the date 
of service of the notice of the making of the award ; in column 1 the description of the 
application reads as : 

“Under the Arbitration Act, 1940, for the filing in Court of an award”. 


The change with regard to the time from which the period begins to 
run is significant because originally when once the award is made, if a decree has to 
be passed in terms of the award, then the application has to be filed within six 
months thereof. ‘The date of the award is considered to be of prime importance 
in the matter of filing the application. It seems to me what when the third column 
specifies the starting point of limitation as the date of service of the notice of the 
making of the award: this Article can be applied only to cases where the party 
applies to the Court for a decree in terms of che award, Otherwise, it is impossible 
to find any necessity for the change. It was clear that under the article as it stood 
originally, the period of limitation was prescribed for an application by the party. 
Difficulties had arisen on account of the starting point being the date of the award 
because there had been instances in which the award was signed on a particular 
date but pronounced later, in which case hardship was caused because the limitation 
began to run even from an anterior date to the time when the parties got notice 
of the award. If therefore the unamended article was restricted to cases where the 
party had to move the Court, there is no reason for imputing to the Legislature 
another intention especially when the language of the third column was altered to 
mitigate the hardship caused on the parties. 


In this connection it would be profitable to refer to Article 158 which gives 
the period of limitation for setting aside an award. The first column is to the 
following effect :— 


“Under the Arbitration Act, 1940, to set aside an award or to get an award remitted for recon - 
sideration.” 7 
The period prescribed is thirty days from the date of service of the notice of filing 
of the award. There can be no doubt whatever that Article 158 is intended to 
provide a limitation for an application by the parties. It is therefore unnecessary 
to make a distinction between Article 158 and Article 178 as to the persons to whom 
it should apply. If Article 158 cannot apply to an arbitrator himself because it is 
not the business of the arbitrator either to have the award set aside or to get it 
remitted, I do not see any reason why Article 178 should be construed as fixing a 
time for the arbitrator to file the award in Court. Such being the case, on a plain 
construction of the two Articles along with their position in the third division of the 
First Schedule of the Limitation Act, ] am of opinion that these two articles provide 
for applications by parties and not by the arbitrator himself. 


But it is urged on behalf of the appellant that Rules 5 and 6 under the Indian 
Arbitration Act printed at page 244 Chapter XIV of the Civil Rules of Practice, 
Volume 1, contemplate an application by the arbitrator when he moves the Court 
for filing the award. The second step in the argument is: for filing an award by an 
arbitrator, if an application is a pre-requisite, then the third division of the first 
schedule dealing with limitation for applications must apply and such being the 
case, a request by the arbitrator to file his award in Court must be governed by 
Article 178. The foundation for this argument is contained in Rules 5 and 6. 
Rule 5 states that applications under section 14 of the Act shall be numbered and 
registered as suits. Rule 6 reads as follows :-— 


“When the award or a signed copy of it is filed in Court under section 14 (2) of the Act the 
Arbitrator shall send to the Court any depositions or documents which have been taken and proved 
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before him. He shall also fle with the petition a copy of the notice given to the parties concerned 
and an affidavit of service of such notice.” 


Because in Rule 5 the word “application” and in rule 6 the word “petition” are 
used, it is contended that when an arbitrator puts into Court his award, he cannot 
do so except by means of an application or a petition and if that is so, necessarily 
the provisions of the third division of First Schedule are attracted. I am not inclined 
to accept this contention. Sub-section (1) of section 14 lays down that when the 
arbitrators or umpire have made their award,they shall sign it and shall give notice 
in writing to the parties of the making and signing thereof and of the amount of 
fees and charges payable in respect of the arbitration and award. ‘This part of the 
section has therefore no application to Rule 5 framed under the Arbitration Act. 
It is sub-section (2) that needs consideration. A duty is cast upon the arbitrator 
at the request of any party to the arbitration agreement or any person claiming 
under such party or if so directed by the Court, upon payment of the fees and charges 
due in respect of the arbitration and award and of the costs and charges of filing 
the award, to cause the award or a signed copy of it together with any depositions 
and documents which may have been taken and proved before him to be filed in 
Court. Now, if the Legislature had contemplated that every arbitrator or umpire, 
after the conclusion of the arbitration and the making of the award, should intimate 
the fact of such making to the Court, then there is no necessity whatever for the 
elaborate provisions contained in this sub-section. It would have been enough 
if it was stated that on the making of the award the arbitrator or umpire shall file 
the award in Court together with any depositions and the documents which may have 
been taken. In that case, the third column of Article 178 would have been the 
date of making the award. No such provision has been enacted but the fulfilment 
of certain conditions are made necessary for the application of sub-section (2). As 
already stated they are, that a request should be made by a party to the arbitration 
_ agreement or person claiming under that party or a Court should direct the arbitra- 
tor. In all these cases, the arbitrator can insist upon the payment of fees and 
charges due in respect of the arbitration and award and of the costs and charges 
of filing the award. It is then and then only that he need file the award in Court. 
If there is any duty cast upon the arbitrator or the umpire to file the award, then 
it is ununderstandable how he could do it in case the parties refused to pay him 
the charges and the fees. ‘The provisions of sub-section (2) will be rendered im- 
possible of working if Article 178 were to be applicable, for the party who does not 
want the arbitrator to file the award can desist from payment of the charges. The 
fact that Rules 5 and 6 speak of applications and petitions does not mean the attraction 
of Article 178, for an arbitrator or umpire, when he puts a paper in Court, has to 
intimate to the Court as to what he is doing. A letter by him or a stamped petition 
for an application would be necessary to inform the Court of what he is doing. 
Without such intimation the Court would not be in a position to know the nature 
of the records and papers which the arbitrator or the umpire puts before it; 
especially since the third column of Article 178 refers to the date of service of the 
notice of making the award, the reference can only be to an application by a person 
on whom the notice is, or has to be, served and not to a person whose statutory 
duty is to serve the notice. All provisions of limitation are intended to prescribe 
a period for taking steps by a party who has perforce to have recourse to a Court of 
law for getting relief. The arbitrator is not in that position. His situation is ana- 
logous to that of an adjudicator resembling a Court and unless the provisions of the 
Limitation Act expressly provide a period of limitation for any act to be performed 
by him, it is unreasonable to impute any intention to the Legislature that an article 
of the Limitation Act should control his actions. That Article 178 is applicable 
only to parties and not to arbitrators has been decided already by other High Courts 
ae I would only refer to a few cases. 


Gentle, J., as he then wasin Keshri Mull v. Megh Raj Basdeo1, considered the 
applicability of the amended Article 178 and held that the amendment made no 





1. ALR. 1942 Cal. 532. 
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difference in its effect as the limitation provided by Article 178, just like other articles 
in the third division, is in respect of applications for acts to be done by parties and 
is not a period of limitation in respect of the act itself. ‘Therefore it was open to 
the arbitrator to put into Court the award even after 30 days, though if the parties 
require the arbitrator to do so, the same must be done within go days. That 
_ being the case, Article 178 does not prevent the actual act of filing the award more 
than go days after notice of it had been given. 


In a similar strain is a judgment of the Judicial Commissioner df Sind in John v. 
Soomar!, where it is held that Article 178 applies only to cases wher a party to the 
arbitration proceedings applies to the Court for filing of an award under section 14 
(2) or under the implied power given under section 38. It was further held there 
that though the Rules of the Sind Chief Court prescribe a form in which the applica- 
tion by the arbitrator for filing an award is to be made, still such a form cannot 
attract the application within the purview of Article 178. To some extent this 
answers the objection of the learned counsel for the appellant that Rules 5 and 6 
of the Rules framed under the Arbitration Act make it obligatory that Article 178 
should be applied to an arbitrator filing the award. Abdur Rahman, J., in Jat 
Kishen v. Ram Lal Gupta®, was of the same opinion that Article 178 would be applica- 
ble only when the parties apply to the Court for filing in Court of the award. J] may 
also refer to a Bench decision in Dwarka Das v. Peary Lal,*? which is to the same 
effect. The learned Judges held that the act of the arbitrator in putting the award 
in Court is only a ministerial act and if he does not comply with the request of a 
party to file in Court the award, the party then has to make an application to the 
Court asking the Court to direct the arbitrator to file the award in Court. Such 
an application by a party is covered by Article 178. 


A case which is directly in point is a judgment of Hidayatulla, J., as he then 
was, reported in Gendalal v. Mathuradas*, where the learned Judge lays down that 
Article 178 does not apply to an application made by an arbitrator to file an award 
and that the rules made by the High Court requiring the arbitrator to file the award 
in a particular way are only intended to make it convenient to the arbitrator to 
forward the award but that such rules would not make it compulsory that the 
award should be filed within the period mentioned in Article 178. The learned 
Judge observes as follows : 


“It has been held in a series of cases that Article 178 of the Limitation Act as substituted by 
section 49 and schedule IV, Arbitration Act, 1940, does not apply to an arbitrator... .It is true that 
the rules of this Court require the arbitrator to file the award in a particular way but those rules are 
merely to make it convenient to the arbitrators to forward their awards. The fact that an appli- 
cation i made is not sufficient to import Article 178, Limitation Act.” 


I am in entire agreement with the views expressed by the learned Judge. It is 
unnecessary to multiply decisions on this point, but the observations of the learned 
Judge in Radha Kishen v. Madho Krishna®, may also be referred to. ‘That the signing 
of the award is a mere formality is clear from a decision of this Courtin Johara Bibi v. 
Mohammad Sadak Thambi Marakayar®, I am therefore of opinion that there is no 
bar of limitation so far as the filing of the award into Court is concerned. 


Basheer Ahmed Sayeed, 7.—The Revision Petition No. 672 of 1952 arises out of 
the order passed by the learned Principal Subordinate Judge of Salem in O.P. No. 
13 of 1949 filed by the petitioners under section 14, clause (2) of the Indian Arbitra- 
tion Act. C.M.A. No. 214 of 1952 arises out of an order passed by the same 
learned Principal Subordinate Judge of Salem in I. A. No. 1059 of 1949 in O. P. No. 
13 of 1949 preferred under section 33 of the Indian Arbitration Act by the 4th 
respondent in the Original Petition. C.M.A. No. 215 of 1952 arises out of a similar 
order of the learned Principal Subordinate Judge of Salem in I.A. No. 554 of 1949 





1. A.LR. 1943 Sind 33. 4. ALR. 1951 Nag. 32. 
2. A.LR. 1944 Lah. 398. § A.ILR. 1952 AlL 856. 
g. 1949 234. (1951) 2 M.L.J. 50. 
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in O.P. No. 13 of 1949 filed under section 33 of the Indian Arbitration Act by the 
grd respondent in the said Original Petition. 


The main order of the learned Principal Subordinate Judge was passed in 
O.P. No. 13 of 1949 and the reasons set out in the said order were adopted by the 
learned Subordinate Judge for disposing of the other two applications filed under 
section 33 of the Indian Arbitration Act. Since the Civil Revision Petition and the 
Civil Miscellaneous Appeals arise out of the same common order they have also 
been argued before us together and we propose to deal with them also in a common 


judgment. 


The petitioners in O.P. No. 13 of 1949 on the file of the learned Principal 
Subordinate Judge of Salem were respectively the umpire and four arbitrators 
appointed by the respondents in the said Original Petition—all members of a 
joint Hindu family—requesting the umpire and the arbitrators under an agree- 
ment, dated 28th January, 1948, to divide their joint family properties and pronounce 
an award. Among the arbitrators, the 1st and the 2nd arbitrators are both advo- 
cates practising at Krishnagiri. ‘The other three arbitrators were in no way connec- 
ted with the joint family of the respondents. 


Though the agreement referring the matter to arbitration was executed on 
28th January, 1948, the arbitrators actually entered upon their duties on 12th 
February, 1948. The award by the arbitrators was pronounced on 28th May, 
1948. It was engrossed on a stamp paper on rgth June, 1948 and after certain 
proceedings before the Registrar of Assurances, it was finally registered long after 
1gth June, 1948, but within the period prescribed by the Registration Act. It 
may be mentioned that the award pronounced by the arbitrators relates only to 
the division of the immoveable properties belonging to the joint family of the res- 
pondents, though the original reference included the division of moveables as well. 
Pending the arbitration, it transpires that the moveable properties were divided 
among the members without the intervention of the arbitrators, and that is why 
the arbitration confined itself to a division of the immoveable properties of the joint 
family. 


After the award was registered the rst respondent wrote a letter, Exhibit A-5, 
on 8th January,*1949, to the umpire to file the award in Court. Thereupon the 
arbitrators filed the Original Petition in O.P. No. 13 of 1949 under section 14, clause - 
(2) of the Arbitration Act for filing in Court the award passed by them. The 3rd 
and the 4th respondents raised objections to the Original Petition and also filed 
respectively I.A. Nos. 554 of 1949 and 1059 of 1949 for setting aside the award. 
Objections to the Original Petition as well as the applications to set aside the award 
were all considered by the learned Principal Subordinate Judge, and by his orders 
in the Original Petition as well as the applications the learned Principal Subordinate 
Judge rejected the contentions of the respondents, allowed the application of 
the arbitrators and directed a decree to be passed in terms of the award with costs. 
Respondents 2 to 4 in the Original Petition have preferred C.R.P. No. 672 of 
1952. Respondents 3 and 4 have preferred respectively C.M.As. Nos. 215 and 214 
of 1952. 


Respondents 1 to 4 constituted a joint Hindu family, the 1st respondent being 
the uncle and respondents 2 to 4 being his nephews. Respondents 2 and 3 are 
the sons of Ramaswami Rao, deceased, one of the brothers of the 1st respondent. 
Respondent 4 is also the son of another deceased brother of the 1st respondent. 
Having agreed to enter into a partition of the moveable and immoveable properties 
belonging to the joint family, all the four respondents executed an agreement on 
28th January, 1948, in favour of the five arbitrators, the first of whom was appointed 
the umpire. The recitals of the agreement stated that the Ist respondent in the 
original petition was to get an exclusive 1/4th share for himself in his individual 
capacity in consideration of his having, by his own exertions, use of intelligence 
and ability, augmented the family assets and a further 1/4th share for himself, 
his sons and the family represented by him, that the 2nd respondent was to get a 
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1/8th share for himself and his family, that the grd respondent was to get a similar 
1/8th share for himself and his family that the 4th respondent was to get a 1/4th 
share for himself and his family and that after the partition they should live as mem- 
bers of divided families. The said agreement further recited that the four respon- 
dents bound themselves to abide by the award passed unanimously or by a majority 
of the panchayatdars. It is stated that the immoveable properties to be divided 
among the respondents consisted of nanja and punja lands and houses worth over 
2 lakhs of rupees. The moveable properties which also were originally intended 
to be divided through the intervention of the panchayat, but which were not so 
divided for the reason as already stated, were divided between the respondents 
amicably and they were taken out of the purview of the panchayat. It is also 
stated that the umpire was a longstanding advocate of the family of the respondents 
and that the respondents had complete confidence in him. Similarly, the 2nd 
of the panchayatdars was also an advocate of the family of the respondents in whom 
the respondents had confidence, and they are said to be acquainted fully with the 
affairs of the family and the details of properties owned by it. That appears to 
be the reason why apart from other things they were chosen along with three others 
to act as arbitrators, E 


Mr. D.R. Krishna Rao, appearing on behalf of the petitioners in the Civil 
Revision Petition and the appellants in the Civil Miscellaneous Appeals, has raised 
various grounds for setting aside the orders of the learned Principal Subordinate 
Judge in O.P. No. 13 of 1949 and I.A. Nos. 554 of 1949 and 1059 of 1949. 
His first point was, when the arbitrators approached the Court with the Original 
Petition for filing the award pronounced by them, there was no valid award in terms 
of which any decree could be passed. Against the validity of the award he préssed 
two or three points. The first was that the award was passed beyond the period 
of limitation prescribed under Rule 3 of the First Schedule to the Indian Arbitra- 
tion Act. That rule is to the effect that the arbitrators shall make their award 
within four months after entering on the reference or after having been called upon 
to act by notice in writing from any party to the arbitration agreement or within 
such extended time as the Court may allow. In this case the arbitration agreement 
was entered into on 28th January, 1948. The arbitrators entered upon their work 
on 12th February, 1948. On 13th February, 1948, the first respondent in: the 
Original Petition, Narayana Rao, filed a list ofimmoveable properties which was 
accepted by the other respondents in the Original Petition as correct. On 25th 
May, 1948, Exhibit A-1 which is a list of the immoveable properties alloted to each 
of the respondents was prepared by the arbitrators. 


On 28th May, 1948, Exhibit A-2 the award was pronounced. On 
the same day, Exhibit A-3 was drawn up, which contains the pro- 
ceedings of the meetings held by the arbitrators. It was signed by res- 
pondents 1 and 4 and all the arbitrators. On rgth June, 1948, Exhibit 
A-4 the award was engrossed on stamp papers and was signed by all 
the arbitrators as also the respondents, and registered. ‘This was the award that, 
was actually filed in Court. If Exhibit A-2 is considered to be the award pronounced 
by the arbitrators, the contention of Mr. Krishna Rao that it is out of time, can- 
not have much force, for it will be within the four months’ period prescribed under 
Rule 3 of the First Schedule to the Arbitration Act, calculated either from the date 
of the agreement of reference, namely 28th January, 1948, or from the date from 
which the arbitrators entered upon the reference, namely 12th February, 1948. 
But Mr. Krishna Rao would argue that Exhibit A-2 cannot be considered to be 
the award, for, in the first instance, according to him, it was not signed by one of 
the arbitrators, that it was, in the next instance, not stamped and not registered 
and therefore inadmissible in evidence. It is true that Exhibit A-2 is signed only 
by four of the arbitrators out of the five. Under section 14, clause (1) of the Arbi-, 
tration Act, when the arbitrators or umpire have made their award, they shall sign 
jt and shall give notice in writing to the parties of the making and signing thereof 
and of the amount of fees and charges payable in respect of the arbitration and award. 
But in view of the agreement in the reference to the arbitrators that the dward 
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might be P by all the arbitrators or by a' majority of them, the failure 
of one of the arbitrators to sign the award does not seem to affect the validity of the 
award. It is not contended, however, by the learned counsel for the petitioners 
and appellants that the arbitrator, who did not sign the award, did not take part 
in the proceedings of the arbitrators, which resulted in the award. On the other 
hand, it is admitted by both parties that all the five arbitrators took part in the 
arbitration proceedings and the award is the result of their deliberations on the 
reference and the division of the immoveable properties sought by the respondents 
to the Original Petition. We do not think therefore there is much point in this tech- 
nical objection by the learned counsel to the validity of the award. In Johara Bibi v. 
Mohammad Sadak Thambi Marakayar1, it was held that the signing of the award was 
only a formality after it had been made and pronounced, and where an arbitrator 
who had taken part in the arbitration proceedings throughout along with the other 
arbitrators and had been a party to the decision and pronouncement of the award, 
refused to sign the award after it had been engrossed, it could not be a valid ground 
to set aside the award which had been validly given. We further held that what 
was crucial in the matter of arbitration proceedings was the making of the award 
and not the formality of signing the same after it had been made, and mere non- 
signing of the award by one of the arbitrators who had been throughout a party 
to the making of the award would not vitiate the award. The ruling in this deci- 
sion, in our view, applies to the facts of the present case, and we do not think there 
is much point in the argument advanced by the learned counsel for the petitioners 
and appellants. Mr. Krishna Rao invited our attention to a decision in Kuppuswamy 
Chetty v. Anantharamter?, where a Bench of this Court has held that: 


“ Where the reference is to two or more named arbitrators all the arbitrators must act together. 
H one of them declines to act during the arbitration proceedings and the award is made by the remai- 
ning arbitrators after consideration of the whole matters in dispute the award is invalid and cannot 
stand even though there might be a provision in the arbitration agreement that the majority view 
should prevail.” 
We do not think that this decision, has any application to the facts of the present 
case, for, as we have already observed there is nothing on the record to show that 
any one of the arbitrators declined to act during the arbitration proceedings or 
that the award was made by the remaining arbitrators to the exclusion of one who 
declined to act. 


Similarly in our view the non-stamping and the non-registration of the award, 
Exhibit A-2, pronounced on 28th May, 1948, is not of much consequence, in view 
of the fact that the award was actually engrossed on stamp papers on 19th June, 
1948, as found in Exhibit A-4, which was finally registered, after passing through 
certain vicissitudes on roth December, 1948. The contention of Mr. Krishna 
Rao in regard to Exhibit A-4 is that, if Exhibit A-4 is to be treated as the award, 
though stamped and registered, it is out of time for the reason that it was made 
clearly four months after the arbitrators entered on the reference. A reading of 
the recitals in Exhibit A-4 discloses that Exhibit A-4 was really not pronounced 
on the date on which it purports to be written. The recitals therein make it quite 
clear that the award was actually pronounced on 28th May, 1948 and that what 
is sought to be done under Exhibit A-4 was merely the transcription of Exhibit 
A-2 on stamp papers for the purpose of registration after obtaining the signatures 
of the parties to the award. For in the document dated 19th June, 1948, which, 
is Exhibit A-4, a clear reference is made only to the award pronounced on 28th May, 
1948 and there is no reference to any other award. Much less does Exhibit A-4. 
purport to be an award pronounced on 19th June, 1948. All that the document, 
Exhibit A-4, indicates is that the award pronounced on 28th May, 1948, is written 
up on igth June, 1948, on stamp papers purchased subsequent to the pronounce- | 
ment of the award. In these circumstances, we do not think that Exhibit A-4 
could be considered to be the award in this case. It is only a transcription of the 
real award, dated 28th May, 1948, for purposes of registration. 
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If Exhibit A-2 is to be considered to be the real award Mr. Krishna Rao urges 
that its non-registration seriously affects its validity and admissibility and has 
invited our attention to a series of decisions which required the award to be stamped 
and registered, when it deals with the rights of parties to immoveable properties. 
In Dewaram Tewari v. Harinarain Tewarit, it has been held that under section 49, 
Registration Act, an award, which is compulsorily registrable, if not registered, can- 
not be received in evidence of any transaction affecting such property and that the 
Court cannot, therefore, enforce such an award in proceedings under the Arbitra- 
tion Act. It was further held that an award made without the intervention of 
the Court was no longer exempt from registration and if it amounted to a non- 
testamentary instrument purporting to create, declare, assign, etc., any interest 
of the value of over Rs. 100 in immoveable property, it must be compulsorily regis- 
tered under section 17 (2) of the Registration Act. ‘To similar effect is the decision 
in Yanadamma v. Venkateswaralu*. There, a Bench of this Court has held that if 
the nature of the contract between the parties is such that it actually declares or 
creates or assigns any interest in immoveable property, the award just like any other 
contract having that effect, must be registered. So also in Anandi Lal v. Keshaodeo® 
Gentle, J., held at page 557 that, if an award purports to create, declare or extin- 
guish the right, title or interest of the respective parties in the properties and falls 
within section 17 (1) (b) of the Registration Act, it should be registered. In 
Fitendra v. Nagendra*, a Bench of the Calcutta High Court held that a private award 
falls within the class of documents specified in section 17 (1) (b) of the Registration 
Act and that by the amendment of section 17, Registration Act, by section 10 of Trans- 
fer of Property (Supplementary) Act, 1929, the exception contained in section 17 (2) 
(vi) having been removed, a private award if it satisfied the requirement as to value, 
is compulsorily registrable. But so far as the award in the present case is concerned, 
it cannot be argued that the award has not been stamped or registered, for in our 
opinion, the award pronounced on 28th May, 1948 and later engrossed on stamp 
papers has been actually registered as required by the Registration Act. Therefore, 
there is no more room for any contention that the award pronounced on 28th May, 
1948, remained unregistered. As we have already observed what is contained 
in Exhibit A-4 and registered is none other than the award pronounced on 28th 
May, 1948. 


As against this, Mr. Krishna Rao contended that after the award, as contained 
in Exhibit A-2, was pronounced by the arbitrators they became funcius officio 
and the document, Exhibit A-4, which came into existence was without authority 
and jurisdiction and therefore was not a valid award to be filed in Court. The 
proposition that when once the award has been pronounced, the arbitrators, having 
done what they were called upon to do under the submission, become functus officio 
thereafter, in regard to the reference, cannot be disputed. But there remain cer- 
tain ministerial acts such as the engrossing of the award on stamp paper and get- 
ting the award so engrossed registered, which acts cannot be put on the same footing 
as proceedings in connection with the pronouncement of the award. If the arbi- 
trators are to be deemed to have become functus officio even with regard to the carrying 
out of such ministerial acts, then the resultant situation would be extremely 
untenable, as the arbitrators in such a case would be precluded from doing 
anythi ng by way of even formal acts required in connection with the award pro- 
nounced. Even the question of giving notice to the parties of the award or the 
filing of the award in Court may also be said to be acts done at a stage when the 
arbitrators have become functus officio, if the argument is pushed to its logical con- 
clusion. Therefore, the contention of Mr. Krishna Rao, the learned counsel for 
the appellants, that after the award was pronounced on 28th May, 1948, the arbi- 
trators were not entitled to act in any manner even with reference to the forma- 
lities required in connection with the award pronounced, does not appeal to us. 
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Mr. Krishna Rao has relied upon a decision reported in Chhati Lal v. Ram Chariter}, 
to show that once the arbitrators have issued an award they become functus officio 
and they have no jurisdiction subsequently to re-write the original award. The 
decision referred to above went more upon the fact that the award was not regis- 
tered as required by section 23 of the Registration Act within the period of four 
months prescribed, than upon the fact that it was an award re-written. Having 
considered very carefully the observations made by Wort, j., in the case relied upon 
by the learned counsel for the appellants, we do not think that the copying of the 
original award on stamp paper with a view to eng)o3s the same can be considered 
to be a re-writing of the award. ‘The reproduction of the original award pronounced 
on 28th May, 1948, cannot be considered to be an act to which the doctrine of functus 
oficio could apply. If the award is re-written in the sense that there are substantial 
changes or material alterations made, then certainly the doctrine of functus officio 
would apply and the arbitrators would be precluded from resorting to such a re- 
writing of the award already pronounced. Mr. Krishna Rao, however, attempted 
to show that the award engrossed on rgth June, 1948, on stamp paper and registered 
subsequently was not a mere copy of the original award but that it was re-written 
in the sense that it contained material changes, corrections and alterations, and he 
desired us to compare the original award as contained in Exhibit A-2 and the regis- 
tered award as contained in Exhibit A-4. On such comparison we did notice 
in Exhibit A-2 that there were alterations and interpolations and in several places 
the matter originally written had been struck out. Mr. Krishna Rao urged in 
view of these facts, that Exhibit A-4 must be deemed to be a re-writing of Exhibit 
A-2. But the comparison of the actual matter contained in Exhibit A-2 with all 
the alterations and changes made therein does not appear to any extent to be diffe- 
rent from the matter contained in Exhibit A-4. e latter is a verbatim copy of 
the former. There is also nothing in the evidence to show that the alterations, 
changes and the striking out portions of Exhibit A-2 did not exist at the time when 
the award contained in Exhibit A-2 was pronounced and were introduced later. 
On the other hand, it seems to us that once the award was reduced to writing as 
in Exhibit A-2 these changes, alterations and striking out must have been resorted 
to before the award was actually pronounced. If there was evidence to show 
that these alterations came into existence at the time when Exhibit A-4 was being 
written up on stamp paper, there would have been some substance in the contention 
put forward by the learned counsel for the appellants. But that is not the case 
here by any means. 


The learned counsel for the appellants also contended that there was diffe- 
rence between the schedules attached to Exhibit A-2 and those attached to Exhibit 
A-4, but he could not succeed in showing to us where exactly the difference exis- 
ted. As has been held in Parshottamdas v. Kekhushru?*: 


“ Where an award is passed the writing out of it on a stamp paper which would be necessary 


before it could be filed in Court is merely a ministerial act.” 


We think that in this case what has happened is merely the writing out of the award 
pronounced on stamp paper and a more. If there was any substitution 
by the arbitrators of the award pronounced on 28th May, 1948, by another award 
either in whole or in part, then certainly the award which came into existence in 
substitution of the previous one would not be valid, for, the authority of the arbi- 
trators ceases at the time when they make the award, and no action of the parties 
either by way of consent or otherwise could give the arbitrators power to make a 
second award and such a second award would be absolutely void. No such thing 
has happened in the case before us. We are unable to hold with the learned counsel 
for the appellants that the award now in question is void on any of the grounds so 
far urged by him. 

Taking his stand on the view that Exhibit A-4 is the award, the learned counsel 
for the appellants urged that since the document bears the date 19th June, 1948, 
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it must be considered to have come into existence after the arbitrators had become 
functus officio, they not having pronounced their award within four months from the 
date on which they entered on the reference, namely 12th February, 1948. Mr. 
Krishna Rao relied upon a decision in Ramnath v. N. S. & Co.*, in support 
of his contention. But as we have already stated that in this case Ex. A-4 was 
merely a copy of Exhibit A-2, which was the award pronounced on 28th May, 
1948, that is within the four months’ period from the date of the arbitrators entering 
upon the reference, we do not think that the decision relied upon by the learned 
counsel is of much assistance to him. 


A more substantial point, however, was raised by the learned counsel for the 
appellants in regard to the validity of the award, when he urged that under Article 
178 of the Limitation Act the award should have been filed within 90 days after 
notice was served on the parties of the making of the award. Article 178 occur- 
ring in the First Schedule, third division under the heading ‘application’ states that 
for an application under the Arbitration Act, 1940, for filing in Court of an award, 
the period of limitation is ninety days, which runs from the date of service of notice 
of the making of the award. The contention of Mr. Krishna Rao is that in this 
case, the award having been made on 28th May, 1948 and the same having been 
signed by all the parties on 1gth June, 1948, it should be deemed that the parties 
had notice of the making of the award either on 28th May, 1948, or on 19th June, 1948. 
The award, therefore, according to him, having actually been filed in Court b 
the arbitrators on 10th January, 1949, when the O.P. No. 13 of 1949 itself was filed, 
is clearly beyond ninety days prescribed by Article 178 of the Limitation Act. There- 
fore, Mr. Krishna Rao argues that an award filed by the arbitrators or any other 
party beyond the ee of limitation cannot form the basis of any decree, in so 
far as Article 178 of the Limitation Act in the First Schedule does not specify in terms 
the party by whom the application is to be made for the filing of the award in Court. 
The argument prima facie would appear to be plausible, but a careful scrutiny of 
the article with reference to what is contained in the third column thereof makes 
it clear that the application to which the article applies is not the application by 
arbitrators or umpire but the application of the party making the reference to arbi- 
tration, on whom notice of the making of the award by the arbitrators has to be 
served. For, if it were otherwise, the third column of the article would not have 
stated that the ninety days should be reckoned from the date of the service of notice 
of the making of the award. It must be borne in mind, that the provisions contained 
in the Arbitration Act do not lay down that it is compulsory or obligatory on the 
part of the arbitrators to file the award in Court. All that the Act makes incum- 
bent upon the arbitrators is to pronounce the award and sign it and give notice 
of the making of the award to the parties to the reference. Under section 14 (1) 
after the award has been pronounced and after it has been signed and notice has 
been given in writing to the parties of the making and signing of the award and also 
the amount of fees and charges payable in respect of the arbitration and award 
there is nothing more which the arbitrators are called upon to do under the Arbi- 
tration Act. Ifthe award is to be filed in Court, then, as provided for in section 
14 (2) of the Arbitration Act, the arbitrators or umpire shall, at the request of any 
party to the arbitration agreement or any person claiming under such party or 
if so directed by the Court and upon payment of the fees and charges due in respect 
of the arbitration and award and of the costs and charges of filing the award cause 
the award or a signed copy of it, together with any depositions and documents 
which may have been taken and proved before them, to be filed in Court. In 
this case, one of the parties to the reference did give notice to the umpire to file 
the award into Court on 8th January, 1949, by Exhibit A-5. But this requisition 
is not an application to the Court that could be said to fall within the scope of 
Article 178 of the First Schedule to the Limitation Act. In fact, no limitation is 
prescribed for any of the parties requesting the umpire or the arbitrators to file 
the award into Court. Article 178 of the Limitation Act, in our view, applies only 
to applications made to the Court by the party who desires that the award should 
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be filed. In this case, it is not any one of the parties that has made the application 
to the Court but actually the application is by the umpire or arbitrators to file 
the award in Court. If the article were to apply to the application of the arbitra- 
tors, then the 3rd column to the article loses meaning and significance. It is not 
clear why the arbitrators should be burdened with the extra responsibility of filing 
the award within a specified period after giving notice of the making of the award. 
The arbitrators or umpire are by no means interested in taking the award to Court 
unless required to do so under section 14 (2) of the Arbitration Act. It stands to 
reason that it is the lookout of the parties to the reference to see that the award 
becomes a decree of Court and it is they who could apply for such a thing being 
done, and it is this which they have to do within the prescribed period. In so far 
as there is no time prescribed for an application by the arbitrators to file the award 
in Court, either expressly or otherwise, in our view, Article 178 cannot apply to 
the present application, namely O.P. No. 13 of 1949. It may be that the arbitra- 
tors have taken out this application at the instance of one of the parties but this 
fact will not make any difference to the application of the Article to the case. What 
is contemplated under Article 178 of the Limitation Act is not an application by 
the arbitrators, for, as we have already observed, there is no obligation on the ar- 
bitrators under the Arbitration Act to file the award in Court suo motu with or with- 
out any application. After they have pronounced the award they could do some 
ministerial acts to put the award in proper shape such as engrossing on stamp paper 
and issuing copies of the same to the parties concerned or sending it to the Regis- 
trar’s office at the instance of the parties if the award requires registration. We do 
not, therefore, think that the present Original Petition can be said to be one which 
falls within the scope of Article 178 of the Limitation Act, and in our view the bar 
of limitation does not apply to the Original Petition filed by the arbitrators. 
Learned counsel for the appellants invited our attention to Rules 1, 5 and 6 
of the Rules framed by our High Court under the Arbitration Act. Rule 1 says 
that all applications shall be made by petitions. Rule 5 says that applications to be 
filed shall be numbered and registered as suits, and, Rule 6 says that the arbitrator 
shall file with the petition a copy of the notice, etc. It is the contention of the learned 
counsel for the appellants that these rules contemplate that while the umpire or 
arbitrators seek to file an award, whether it be suo motu or at the instance of the party 
to the reference, they should do so by means of an application or petition, and, 
that being so, it would be an application under the Arbitration Act and attract 
to itself the provisions of Article 178 of the Limitation Act. ‘There can be little 
doubt that these rules framed by the High Court lay down the procedure to be 
followed in regard to applications made under the Arbitration Act. But, the mere 
fact that these rules required that the filing of the award should be by means of an 
application or petition and that such application or petition is one made under 
the Arbitration Act, would not by itself be sufficient to say that the application 
of the arbitrator to the Court to receive the award for the purpose of filing the same 
would be governed by Article 178 of the Limitation Act. If that were so, it is diffi- 
cult to see what bearing the provision in column 3 set out against Article 178 has 
on such an application. Column 3 states that time shall be reckoned from the 
date of service of the notice of the making of the award on the parties. If it were 
really the intention of the legislature that a period of limitation should also operate 
in the case of awards to be filed by the umpire or arbitrator into Court, either suo 
motu or at the instance of parties, there is no reason why it should not have made it 
clear that the filing in Court of the award and the connected records, etc., by the 
arbitrator or umpire should be within go days from the making of the award or 
from the date of the notice of the making of the award to parties to the reference. 
The application contemplated, in our view, in Article 178 cannot have, therefore, 
any reference to the arbitrators as such but only to the parties to the reference, and, 
that being the case, the application or petition made by the arbitrator to the Court 
for receiving the award and the connected ee along with the award will not 
be a petition or application that the legislature had in view when it enacted Article 
178 of the Limitation Act. As already observed, when the Arbitration Act itself 
has not made it the concern of the arbitrators to file the award unless section 14 (2) 
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of the Act is put into effect, it is too much to say that a mere application or petition 
that is presented to Court by the arbitrators, to receive the award which they are 
called upon to file in Court, either at the instance of the parties or under the direc- 
tions of the Court, is an application which should be made within go days from the 
date of the service of the notice of the making of the award. Even as the making 
of the award and the service of the notice of such making has only reference to the 
parties, the application for the filing of the award in Court must also have a refe- 
rence only to the parties who are interested in seeing that the award is brought 
to Court and is made a decree of the Court. We do not, therefore, think that there 
is much substance in the contention of the learned counsel for the appellants that 
these rules, because they state that the filing of the award should be by means of a 
petition or application, attract to itself the provisions of Article 178 when such an 
application or affidavit is made by the arbitrators who are not interested in the award 
any more after they have once pronounced and notified to the parties: It makes 
little difference to the arbitrators whether the award is filed within go days after 
notice to the parties or within three years after such notice to the parties. As soon 
as the award is pronounced and notice is issued to the parties to the reference, the 
arbitrators are no more concerned with the same, except when they are called upon 
either to do some ministerial act or to comply with orders of the Court or requests 
of parties to the reference in connection with the award. 


How far Article 178 of the Limitation Act applies to the filing of the award 
in Court by the arbitrators or umpires has been considered in Jayantilal v. Chhaganlal?. 
Though the observations made by Chagla, J., as he then was, in that decision were 
with particular reference to the provisions of rules 373 and 375 of the Bombay High 
Court Rules framed under the Arbitration Act, we entirely agree with his view 
that Article 178 of the Limitation Act does not apply to the filing of the award by 
the arbitrator or umpire at the request of one of the parties to the arbitration agree- 
ment. We agree with him also when he says that it is only when a party to the 
arbitration agreement applies to the Court to direct the arbitrator to file the award 
and the arbitrator in pursuance of the order of the Court files the award that Article 
178 applies, and, if the application to the Court by the party to the reference is 
beyond go days of the service of the notice on the party, then the application would 
be barred by limitation. To similar effect are the decisions in Keshri Mull v. Megh 
Raj Basdeo*, Fohn v. Soomar® and Roberts v. Harrison*. It has been held in all these 
cases referred to above that Article 178 applies only to the party to the reference 
who applies for the award to be brought into Court and not to the arbitrators 
or umpire who may comply either with the request of the party or with the direction 
of the Court. 


In Dwarka Das v. Pearay Lal’, a Bench of the Allahabad High Court has also 
held that Article 178 does not apply to the arbitrator himself filing the award at 
the instance of a party but that it applies only to an application to the Court made 
by a party to the reference for directing the arbitrator to file the award. At page 
236 the Bench has observed as follows : 

“Tt is clear that a party must ask the arbitrator himself to file the award in Court. If the arbi- 
trator agrees he will file it in Court. In that case the arbitrator need not make any application to 
the Court. He may merely file the award in Court and just intimate to the Court that he is doing 
so. Such an intimation will not be an application as contemplated under Article 178, Limitation Act, 
for filing the award in Court. The arbitrator merely does a ministerial act in filing the award in 
Court. If, however, the arbitrator does not comply with the request of a party to file the award in 
Court the party then has to make an application to the Court asking the Court to order the arbitrator 
to file thz award in Court. Such an application by the party to the Court is cov:red by Article 178, 
Limitation Act. This a party can do within go days of the service of the notice given by the arbitra- 
tor that he has made an award. If the party fails to make such an application within the period 
prescribed his remedy is lost unless he can persuade the arbitrator to file the award in Court at his 
own. instance.” 


In Gendalal v. Mathuradas®, it has been held by Hidayatullah, J., confirming 
the earlier decisions of that Court referred to at page 33, column 1, of the report 
that Article 178 of the Limitation Act, as substituted by section 49 and Schedule IV 
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of the Arbitration Act, 1940, does not apply to an arbitrator. The learned Judge 
also observed that the rules of the Nagpur High Court framed under the Arbitration 
Act required the arbitrator to file the award in a particular way, and, that those 
rules are merely to make it convenient to the arbitrators to forward their awards. 
The fact that an application is made is not sufficient to import Article 178, Limi- 
tation Act. 

In Radha Kishen v. Madho Krishna+, another Bench of the Allahabad High Court 
held that Article 178 of the Limitation Act applies to applications made under 
section 14 of the Act and not to those under section 17. The distinction was drawn 
that under section 14 the arbitrator is called upon to file the award whereas under 
section 17 the prayer is that the award may be made a rule of the Court and a 
judgment and decree may be pronounced accordingly. 

We have no hesitation in agreeing respectfully with the decisions cited above, 
and, in our opinion, Article 178 of the Limitation Act does not apply to a case 
where the arbitrators take out an application to file the award in Court. 

A further point was taken by the learned counsel for the appellants as to the 
validity of the award in that the arbitrators exceeded their jurisdiction when they 
gave a decision in regard to the immoveable properties which did not belong to 
the joint family but belonged to the wife of the first party to the reference. His 
point was that the arbitrators were not called upon under the terms of the reference 
to decide whether certain properties which have been excluded from the scope 
of the award belonged actually to Krishna Bai the wife of the first party to the refe- 
rence and not to the joint family. It is true that this was not specifically referred 
to the arbitrators in the agreement of reference, but it cannot at the same time be 
contended with any force, that the arbitrators were going beyond their jurisdiction 
when they were deciding as to which properties belonged to the joint family and 
which did not. When the division was to be made of the joint family properties, 
it will be too much to say that if the arbitrators decided that certain properties did 
not belong to the jcint family but belonged to an individual, they were acting beyond 
the scope of their jurisdiction as arbitrators called upon to make a division of the 
joint family properties. ‘There is also the further point that cannot be lost sight of 
in this connection, for when the list of joint family properties was given by the first 
of the parties to the reference, t.e., the husband of Krishna Bai, he has specifically 
stated in his statement before the arbitrators that certain properties which are said 
to be worth about a lakh of rupees did not belong to the joint family but belonged 
actually to Krishna Bai. This statement was endorsed and accepted to be correct 
by the appellants before us in this appeal. ‘Though the statement of the appellants 
endorsing the statement of Narayana Rao, the first of the parties to the reference, 
has not been actually exhibited, still our attention has been called to that state- 
ment which was exhibited in a collateral criminal proceeding. However that be, 
we are not inclined to agree with the learned counsel for the appellants that the 
arbitrators were wrong in excluding from the scope of the award, the properties which 
were agreed by all the parties to the reference to belong to Krishna Bai. We, 
however, do not want to say further in this regard as it is not our desire to prejudice 
the rights of the appellants, if any, to take any proceedings to establish that the pro- 

erties which have been excluded from the scope of the award as belonging to Krishna 
Bai, the wife of Narayana Rao, did not belong to her. Nor is it necessary for us 
at this stage to express any view with regard to the binding nature of Exhibit A-4 
signed by all the parties to the reference, stamped and registered as a document 
having the effect of a partition amongst the members of the family. This point 
does not arise in the revision petition or the appeals that are now before us. 

In the result we confirm the decree and judgment of the learned Subordinate 
Judge, and dismiss the Civil Revision Petition as well as the two appeals. In the 
circumstances of the case we do not think that we shall award costs to the respon- 
dents. 

R.M. — Appeals and Petition dismissed. 


[END oF VOLUME (1955) 2 M.L.J. (RerorrTs.).] 
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for damages—Refund of excess court-fee 
paid on such alternative claim—If can be 
ordered—Order of suspension pending enquiry 
—If subsists after an order of dismissal had 
been passed (S.C.) . 136 


COMPANIES ACT (VII OF 1913), S. 232 
(1) (as amended by Act XXII of 1936)— 
Scope—Sale by receiver appointed by trus- 
tees for debenture-holders of properties with- 
out leave of the PE o 


CONSTITUTION OF {INDIA (1950)— 
ecutive order of State Government result- 
ing in a virtual State monopoly of business 
of publishing text-books for schools—Vali- 
dity—If opposed to Article 19 (1) (g) of the 
Constitution (S.C: y si 59 
Art. 19 (1) (g)—If contravened by 
executive order of State Government resulting 
in a virtual state monoply of publishing text 
books for schools (S.C.) .. 59 
Art. 82—Scope—Right conferred by 
Art. 265 if can be enforced under Art. 32. 


(S.C) .. 94 

Art. 136—Grant of special leave 

under—Appeal if admitted—Procedure. 
(8.C.) .. 











36 


CONSTN. OF INDIA (1950)—(Contå.) 


Arts. 136 and 226—Jurisdiction under— 
When exercised—Jurisdiction if taken away by 
S. 105 of Representation of the People Act 
(XLIII of 1951) (S.C.) 42 13 
Art./145 (3)—Scope—Case involving 
substantial question of law as to the inter- 
pretation of the Constitution—Whaole case if 
to be decided by the Constitution Bench— 
Directing the case after deciding constitu- 
tional questions to be posted for disposal on 
merits by a Division Bench—Validity , 
(S.C.) .. 41 
Art. 226—Prerogative writs under— 
When sustainable (S.C.) 168 
Art. 265—Right conferred by—If can 
be enforced under Art. 32 (S.C...) .. 94 
Art, 286—Scope—Inter-State trade— 
Delivery State how far competent to levy 
sales-tax—Bihar Sales-tax Act—Constitu- 
tional validity—Article 226 of the Constitution 
—Prerogative writs wunder—When sustain- 
able (S.C.). ge... . 168 
Art. 286—Scope of the bans imposed 
under—President’s Order (Sales Tax Con- 
tinuation Order No. VIJ of 1950), issued in 
exercise of eat esa e tae the proviso 
to Art. 286 (2)—Scope an ; 
= £80) oes 302 
CR. P. CODE (V OF 1898), Ss, 236, 237— 
Applicability (SC) ee. 06 
S, 403—Scope and effect—Acquittal of 
charge under S, 7, Essential Supplies (Tem- 
porary Powers) Act (1946)—It bar to sub- 
sequent trial and conviction for offences under 
Ss. 392 and 332 of Penal Code (XLV of 1860) 
for causing hurt to police officer who seized the 
goods and for robbing him of the goods seized 
2? Ss. 236 and 237 of the Criminal Procedure 
Code—Not applicable (S.C.) .«. 6 
S. 439 (6)—Scope—Accused whose 
appeal against conviction was dismissed sum- 
marily—If entitled to show cause against his 
conviction when a notice under S, 439 (2) is 
issued to him to show cause why sentence 
should not be enbanced (S-C.) .- 99 
ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) ACT (1946), S. 7—Acquittal of 
charge under—If bar to trial and conviction 
for offences under Ss. 392 and 332 of Penal 
Code (XLV of 1860) for causing hurt to 
police officer who seized goods and for rob- 
bing goods seized (S.C.) .- 06 
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HINDU LAW—Alienations by limited owner | 


~—Reversioner consenting to and receiving bene- 
fit—If can avoid after succession opens 
(SiGe): 1 
Religious offce—Hereditary right of 
Pujaris or Archakas of temple—If can be in- 
herited by females (Si o 49 
PENAL CODE (XLV OF 1860), Ss, 392 
and 332—-Trial and conviction for offences 
under—ilf barred by acquittal for charge under” 
S. 7, Essential supplies (Temporary Powers) 
Act, 1946. (S.C) |. 96 


PRACTICE—Power of Supreme Court to 
reconsider its own previous decision—Art, 141 
or the Constitution—Scope. 
(S.C) 168 
PREVENTIVE DETENTION ACT (IV 
OF 1950)—Order for detention—Grounds for, 
arising on the same set of facts in expect of 
which criminal prosecutions and proceedings 
under section 107, Criminal Procedure Code 
(V of 1898), had already been initiated—Vali- 
dity of detention order—-Obligation to furnish 
grounds which are not vague. 
(S.C.) 165 


PRIVATE INTERNATIONAL LAW— 
-Debt sityate in Lyallpur ‘(now in Pakistan) — 
Creditor leaving for India—Defendant in 
Delhi—Pakistan Evacuee Property Ordinance 
freezing ‘the debt and making the debtor pay 
the amount to Custodian of Evacuee Property 
—-Plaintif’s suit in India—Defendants’ liabi- 
lity—Law applicable (S.C.) 14] 
REPRESENTATION OF THE PEOPLE 
ACT (XLIII OF 1951), S. 7 (d)—Scope— 
Person with stage carriage permit having 
contract with Government to carry mails and 
postal articles on a particular route—Is dis- 
qualified to'be chosen as member of either 
House of Parliament (S.C 0 s 31 
Ss.. 80, 82 and 83—Petition to set 
aside election—Order of election commission 
condoning. delay in presenting beyond limita- 
tion—If can be re-opened by the election tri- 
bunal—-Verification of petition—Essentials— 








to oF ars 
l.’ 


i 
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GENERAL INDEX 7 


REPR. OF PEOPLE AOT (XLUT OF 1951) 
—(Gontd.) 


Non-joinder of parties—Effect—Particulars 
given vague—Proper procedure, 





(S.C.) 154 
S. 99—Scope—Issue of notice to 
persons to be named before recording a 


finding under S. 99 (1) (a)—If obligatory 
(SCF as 292 


S. 105—Scope and Effect—Does not 
take away or curtail jurisdiction of High 
Court under Arts, 186 and 226 of the Contst- 
tution of India (1950)—Jurisdiction of High - 
Court—When exercised (S-C.) .. 13 
S. 123 (7) and rule 117 of the Rules 
— Election expenses—Payment to Congress 
Committee for seeking permission to contest 
election as a Congress candidate—How far 
election expenses to be included in the return 
S. 99, proviso—Person who had opportuni- 
ties to meet the very charge in respect of, 
which finding was recorded under S. 99 (1) 
(a)—If entitled to further notice under the 
proviso SCs) sa 297 
S:* 143 and Representation of the 
People (Conduct of Elections and Election 
Petitions) Rules, 1951—R. 114 (6)—Tri- 
bunal’s jurisdiction to enquire into minor cor- 
rupt practice (Ss) ses 289 
SUCCESSION ACT (XXXIX OF 1925), 
S. 263—Scope—Application for revocation of 
probate—Matters that can be gone into—Omis- 
sion to issue citations to persons who should 
have been apprised of the probate proceedings 
— Effect (SiGe): .. 84 
SUPREME COURT RULES, O. 13, R. 183— 
Grant of special leave—Appeal if ‘‘ admitted ’’ 
—Procecure (S.C.,) 36 
TRADE MARKS ACT (V OF 1940), Ss. 13. 
and 46 (4)—Rectification of register by in- 
serting a disclaimer of a word “not separately 
registered” included a registered trade mark— 
Jurisdiction of Registrar—Interference with 
exercise of—Considerations 

(S.C.) 76 











GENERAL INDEX. 
(HIGH COURT). 


ARBITRATION—Filing of award in Court , O. P. CODE (V OF 1908)—(Conid.) 


by Arbitrators—Applicability of Art. 
Limitation Act Ba 
ARBITRATION ACT (X OF 1940), Ss. 2 
(c) and 21—‘ Court’—-If includes an appellate 
Court--Power of appellate Court to refer 
disputes Between litigants for arbitration : 
62 


S. +4 (1)—Arbitration award—Signing 
of the award by all the arbitrators—Necessity 
—Failure to sign—lIf invalidates the award-- 
Doctrine of functus officto—Scope and appli- 
cability to ministerial acts aig 693 
BOARD OF REVENUE—Standing Orders 
Nature of—Scope and legal effect 

(F.B.) .. 49 
BOARD OF REVENUE AND DISTRICT 
COLLECTOR-~—Powers of—Spheres of con- 
trol by Government and the Board res- 
pectively (F.B.) 49 
CARRIERS—Carriage by sea—Clause in the 
bill of loading ‘carried nA deck, at shipper’s 
risk’—If and when would relieve the carrier 
from liability in case of total loss or non- 
delivery of entire goods 125 
CARRIAGE OF GOODS BY SEA ACT 
(XXXVI OF 1925), S. 4 and Arta. 2 to 4 of 
Schedule—Carrier—When could invoke the ex- 
emption from liability—Act of God—What 
constitutes to enable carrier to claim exemp- 
tion from ‘liability to Joss on account of i 
2 


CIVIL PROCEDURE (V OF 1908), S5. 11— 
Res judicata—Previous suit by X as presump- 
tive reversioner for a declaration that the widow 
was entitled only to a life interest and a con- 
veyance by her in favour of her daughter was 
not binding on the reversioner—Fimding that 
X was the nearest reversioner—If operates as 
res j 


178, 
693 





udicata in subsequent suit by X after the 
widow's death for possession of the property 
as nearest reversioner ie 211 
S. 16 (b)—Scope and effect of—Suit 
for partition of joint family property partly in 
India and partly abroad—Jurisdiction of Court 
—Extent of T 4i4 
——S. 16—Proviso—Jurisdiction of Court 
under—-Scope of —Suit adding a prayer-claim- 
ing charge on certain properties—If confers 
jurisdiction on Court where such properties are 
situate .. 228 
S. 20—Appointment of a receiver to 
collect a debt—If tantamount to assignment 
of the debt to him, so as to enable him to file 
suit for its recovery at place: where he was 
appoi receiver. 28 








on 





S. 21—Execution Court—Objection for 
the first time as to want of jurisdiction in the 
Court passing the decree—Whether can be 
raised Bs 16 
— S, 24—Suit of small cause nature trans- 
ferred to another Court not having small 
cause jurisdiction and tried with a connected 
original suit—Nature of—If loses its smail 
cause character—Whether appeal or revision 

B É 


lies (BOB) 3s : 
S. 34—Suit by guardian of minor filed 
five years after execution of pronote—Interest 
for more than three years disallowed. 
456 


S. 47—Co-defendant—When becomes 
representative of the other defendant—Claim 
of a co-defendant allowed in execution— 
Decree-holder’s Tight—Separate smit—If 
could lie—Bar under S. 47. : 357 
S. 51—Scope and applicability—Provisy 
—Scope of—Onus of proof of ability of 
judgment-debtor to pay—Power of executing 
Court to order instalments in suitable cases 


oe 12] 
eS, 51 (a), Os 2b R fi (i), Civ) 
and O. 40, R. 1—Appointment of receiver ın 
execution of decree under O, 21—I£ appeal- 
able as an order under O. 40 es 522 

















hibited 


S. 73—Rateable distribution—'Same 
judgment-debtor’—Meaning of—Decrees 
against partner of a firm as partner and as 
individual—Decrees if against ‘sama judg- 
ment-debtor’ a 276 
S. 145 and Limitation Act (IX of 
1908), Art. 182 (5), Explanation I—Appli- 
cation for execution of a decree against 
sureties—When would amount to an appli- 
cation for execution or step-in-aid of exe- 
cution against the judgment-debtor to save 
limitation gi 672 
Ss. 153 and 141—Powers of Court 
under—Suit instituted against dead person— 
Validity—Such suit if could be amended by 
substituting the legal representatives. 184 
O. 3, R. 4+-—Scope me 124 
———O 6, R. 17—Amendment of plaint— 
Leave to amend original claim as legatee— 
Amendment in effect altering canse of action 
—I£ can be allowed 13 
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C. P. CODE (V OF 1908)—(Contd.) 


~O. 9%: R. 13—Applicability to the orj- 
ginal side of the High Court—Madras High 
Court Original Side Rules—O. 6, R. 2— 
Undefended board—Disposal of a case under 
—lf ex parte decree could be set aside. 


172 
rien Or 21, R. 11—Appointment of receiver 
in execution—If appealable 522 


———QO, 21, Rr. 66-68 and 90—Sale in exe- 
cution held without any proclamation at all— 
Effect—Plea as to invalidity of sale—When 
open—Dismissal of application under O. 21, 
R. 90, as time If res judicata in suit 
for possession by auction—purchaser. 435 
-————O..2]1, R, 90 and Proviso—Sale of 
immoveable property belonging to a limited 
company in execution of a decree—Applica- 
tion to set aside the sale by a share-holder of 
the company—If maintainable—Demand for 
security under Proviso to rule 90-—When 
could be made 99 
———O, 21, R, %4—Issue of sale cirkel 
to the representative of the purchaser—Per- 
missibility—Attachment of property in exe- 
cution—If could be abandoned by act of par- 

232 


ties 
——O, 23, Rr. I, 6 and 7 and O, 43, R. 
1 (nn)— Application for leave to sue tn forma 
pauperis—Leave refused and time ed for 
payment of court-fees—Non-compliance with 
order—Main application for leave to sue in 
forma pauperis dismissed—Revision against 
order refusing leave—Maintainability—Order 
rej ecting the main application—If tantamounts 
to rejection/ of a plaint—Failure to appeal 
from the order pees plaint—Appeal from 
the order leave to sue ts forma 
pauperis on the ground of plaint not disclosin 
a cause of TTU 66 
——O, 26, R. 15—Commission to examine 
witnesses—Powers of Court as regards ex- 
penses—“Expenses of the commission’—If 
includes expenses of opposite party for ap- 
pearing before the sioner .. 282 
———O. 2, Rr, 7 and 7 (1-A) as amended 
in Madras—Object of—Suit for partition of 
joint family property against the manager and 
other minor coparceners—Manager how far 
could represent the minors—Memo, of com- 
promise in stich a suit—Essentials required 
for validity 602 
———O. 32, R. 13—Withdrawal ‘of a co- 
plaintiff from a suit and effect of .. 426 
——O, 33—Application for permission io 
sue in forma pauperis—Failure to disclose cer- 
tain insignificant assets—When a ground for 
dismissal of application—Factors to be con- 
sidered whether suppression was deliberate 
and mala fide . 638 
——— 0., 37—Suit under—Application for 
leave to defend—If could be entertained after 
the period-of ten,days from the date of ser- 
vice of summons prescribed by Article ae of 
the Limitation Act, 333 
~———O. 40, R. I—Appointment of receiver 
in execution—Order if appealable. 522 


CIVIL RULES OF PRACTICE (Madras 
R. 12 (3)—Validity rt 
COMPANIES ACT (VII OF 1913), Ss, 126, 
166 and 276—Foreign Companies—If could be 
wound up by Indian Court—Application for 
the provisoins of the Act to winding up of 
unregistered companies—Directors of a 
Company—If can apply for winding up. 
————-——-Ss. 129 and 230 (2)—Floating ats 
~~When ceases to float 
Ss. 171 and 232—Comparative 
~—Sale by receiver appointed 
for debenture-holders—When could be im- 
peached—Supervening liqnidation—If affects 
such a sale—Title of biryer—If affected. 

e¢ 1 
COMPANY—Executory contract to allot 
shows—Specific performance - 14] 
COMPANY LAW—Refusal of a company 
to register the transfer of shares in the name 
of the transferee—When justified—Discretion 
of the directors—If could be interfered with 
by Court—Reasons for the refusal—If should 
be given Sis 535 
CONDUCT OF ELECTION AND ELEC- 
TION PETITION RULES—R. ia 





ae 


CONSTITUTION OF INDIA (1950), Art. 
14—If offended by 8, 28 of Income-tax Act 
(XI of 1922) P 477 
Arts. 14 and 286 (1)—If violated by 
Sales-tax Turnover and Assessment Rules, 
(EB; a 63 
Art. 19 (1) (a) and (g)—If offended— 
cene’—-Meaning of—Facts about sex-—If 
per Se obscene ss 106 
Art. 19 (1) (g) and (6)—If offended 
by discretion of executive authority of Muni- 
cipality to grant licence 684 
Art. 20 (3)-—Direction to aod <p 
give thumb-impression for comparison with 
other documents on which the popia 
relied-—-If testimonial compulsion . 468 
Art. 20 (3)—~Magistrate seizing blood- 
stained clothes from accused appearing for 
making confession—If offends, Art. 20 a, 








{f 











ATE 20 (3)—Scope—Notice to Pa 
cause why the accused’s premises should not 
be searched to get at certain documents to be 
used in the prosecution—If amounts to testi- 
monial compulsion i 268 
Art. 20 (3)—Scope—Order 

search warrant under section 96 (1), para. 
3 of the Criminal Procedure Code (V of 
1898)—If illegal as amounting to testimonial 
compulsion a 269 
Art. 20 (3)—Scope—Summons under 
S. 94, Criminal Procedure Code (V of 1898) 
directing accused to produce certain documents 
in his possession—Production can be resisted 








on the ground that accused cannot be com-’ 


pelled to be a witness against himself. ` 267 
Art. 25 (2) (&)—Scope. ` 663 
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CONSTN. OF INDIA (1950)—(Contd.) 


Art, 133—Leave granted to one party— 
If leave could be withheld from others— 
Each appeal if to be separately certified as 
fit for appeal i 401 
Arts. 133 (1) (a) and (c) and ae 
Art. 286 (1)—Seope (F.B.) .. 63 
——Art. 286 (1)—Scope eye 545 
——Art. 286 (1) (a), Exrplanation— 
Exemption tmder--When attracted—‘Actually 
been delivered’—Scope and extent-——Madras 
General Sales Tax Act (IX of 1939), 8. 7— 
Scope of exemption under pi 319 


CONTRACT—Pledge—Nature of and what 
constitutes—Re-delivery of the pledge by 
pledgee to pledgor for a limited purpose- 
Effect of mistake on the part of a bailee as to 
the identity of the subject of the a 
Ja 1 
CONTRACTS—Specific performance of 
—Executory contract to allot shares in a 
Company—Enforceability—Conditions 


ss 14] 
CONTRACT ACT (IX OF 1872), S. 23—- 
Applicability E 44l 
Ss, 23 and 65—Contract forbidden by 








Scope 











la partly performed—Principle 

of restitution if applicable P 293 
S, 56—Applicability—Frustration. 

as 339 

S. 68—Sco 175 





pe = 
CO-SHARERS—Suit for share of income 
of the property—Starting point of Limitation. 


224 

COURT-FEES—Leave to sue in forma 

pauperis refused by the Master—Appeal to 
the Judge in Chambers dismissed—Origi 

Side Appeal—Court-fee payable—High Court 

fees Rules, Item 45 (1)—Applicability. d 
4 


COURT-FEES ACT (VII OF 1870), S. 7 
(iv) (b) and Suits Valuation Act, S, 8— 
Suit for partition by an excluded coparcener 
—Scope and extent of the plaintiff’s right to 
put an arbitrary valuation—Valuation for 
jurisdiction and Court-fee—Plaintiff if enti- 
tled to amend the plaint solely with a view 
to reduce his liability to pay Court-fees, 
where the original valuation for jurisdiction 
conforms to the real value of the plaintiffs 
share 408 


S. 7 (iv) (c)—Applicability—Land- 
lord suing as owner alleging that defendants 
are lessees who threaten to remove the entire 
crops and asking for appointment of receiver 
to harvest the -fee payable 


S. 7 (iv) (c) and Proviso—Suit by 
mortgagor against mortgagee for a declara- 
tion and injunction that the proposed exer- 
cise of the power of private sale under S. 69 
of the Transfer of Property Act is not valid 
—If could be valued notionally. .. 216 
—_§. 7 (iv) (a)—Suits Valuation Act, 8. 
0Notification, dated Ist November, 1943, 
under:-—Scope and effect of 323 








} 
». 


COURT-FEES AOT 
(Contd. ) 


S. 12 (2)—Power of Court under— 
Appellate Court—If can direct the plaintiff 
to pay the deficit Court-fee on the plaint in 
appeal from a decree of the Original Side of 
the High Court—High Court-Fees Rules, 
Order 2, rule 1 Fe 408 
GOURT-FEES ACT (MADRAS ACT 
XIV OF 1955), S. 56—Fee for grant of pro- 
bate or Letters of Administration—How esti- 
maied 2 657 
CRIMINAL PROCEDURE CODE (V OF 
1898), S. 94—-Summons to accussed to pro- 
duce certain documents in his possession—If 
testimonial compulsion, z 267 
——-8. 96 (1), para, 8—Order issuing seal ch 
warrant—If illegal as offending Art. 20 (3 
of the constitution, 


S. 107—Proceedings under—Jurisdic- 


i 646 

S. 109 (a) and (b)—Essentials to be 
proved for taking action under—~Taking pre- 
cautions to conceal oneselfi—What amounts to: 
—Person who cannot give a satisfactory ac- 
count of himselfi—How proved a 659 
S, 109 (a)—Order to furnish security 

— When sustainable 336- 
S. 146—Applicability—Finding that 
both parties’ were entitled to joint possession: 
and dropping of proceedings under S. 145— 
Order as to attachment and appointment of 
Receiver of the property on ground of likeui- 
hood of breach of peace continuing not sustain- 
able—Proper procedure 382 
S. 161 '(3)—Omission to record sepa- 
rately the statements made under—lIf vitiates 
the trial a 315: 
Ss. 164 and 364 and Criminal Rules of 
Practice (Madras), Rule 85—Recording of 
confession—Procedure—Warning to accused 
that he is not bound to make the confession— 
If should be in the form of a question and 
answer—Confession if to be recorded in the 
form of questions and answers—Magistrate 
seizing blood-stained clothes from accused ap- 
pearing for making confession—If offends 
Constitution of India (1950), Article on 


(3) : 

S. 173—Power of police to investigate- 
further after laying a final charge-sheet, and 
to file a supplemental charge-sheet to add some 
more persons as accused js 316 
S 423 (1) (a)-—~Sentence that should 
be passed by the Appellate Court in case order 
of acquittal is set aside—Considerations 


(VIL OF 1870)— 








tion 























oe 213- 
S. 488--Maintenance of children—Duty 
of—Children in the custody of the mother as 
guardian—Mother earning more than the 
father—If liability to maintain shifts si 


S. 488—Minor children being members 
of a Malabar Tarwad—Members executing 
karar (Signed by mother of minors) saying 
that they had no right to enforce any right 
against the tarwad to get any income—Effect 
—Children cannot in the circumstances be said- 








4 GENERAL INDEX, ‘ 


CR. P. CODE (V OF 1898)-—(Conid.) 


to be able to maintain themselves—Right to 
claim maintenance from father nh 585 
S. 495 (4)—Disobedience of the provi- 
sions of—If renders the proceedings vee 


CRIMINAL TRIAL—Grant of bail—Condi- 
tions if can be imposed. ag 471 
Prosecution for failure to pay sales-tax 
—Accused ordered to pay fine and tax—Right 
of the accused to make payment to one or other 
cf the items specifically—Court has no power 
to appropriate otherwise Ja 425 
Sentence—Statute providing for impri- 
sonment for particular offence—Imposing im- 
prisonment tll rising of Court—Propriety— 
Duty of persons administering criminal ae 
l so 1 
DEED—Construction—Document termed a 
will ‘will’ but containing a gift in praesenit— 
Nature of document—Test es 180 
DIVORCE—Principles of English Law—Ap- 
plicability to cases of divorce under Indian 
Law ne 518 
DIVORCE ACT (IV OF 1869), S. 7—Decree 
of nullity of marriage—Decree absolute if 
can be passed straightaway—Interval between 
decree miss and decree absolute—If can be re- 
duced (F.B.) .. 43 
ELECTION PETITION—IE can pray for 
more than one relief. si 629 
EMPLOYEES PROVIDENT FUND ACT 
(XIX OF 1952), S. 2 ()—Enmployees—Who 
are—Scope and applicability of the Act— 
Powers of the Commissioner to decide the ap- 
plicability of the Act—Employment—What 
constitutes wi 271 
EVIDENCE ACT (I OF 1872), Ss. 11, 13, 
32 (3) and 157—Recitals of boundaries in 
documents inter partes and between party and 
strangers and between strangers—Admissibility 
and probative value 4 687 
S. 73 and Art. 20 (3) of the Constitu- 
tion—Direction to accused to give thumb-im- 
pression in Court for comparison with certain 
other documents on which the complainant 
relied— Whether opposed to Article 20 (3) of 
the Constitution Sis 468 
EXCESS PROFITS TAX ACT (XV OF 
1940), Sch. I, R. 12—Scope and effect 














s 505 

HIGH COURT-FEES RULES, O. 2, R. 1— 
Scope. Sa 408 
454 


Item 45 (1)—Applieability 
HINDU LAW—De facto guardian of minor-— 
If could contract a debt in the name of the 
minor—Alienation of minor’s property by de 
jacto guardian for a debt so contracted—Bind- 
ing nature—Right of re-tmbursement when 
grises—Discharge of binding debts of a Hindu 
minor by guardian—If necessaries—Contract 
Act (IX of 1872), S. 68 za 173 
Joint family—Alienation—Purchase of 
property for the joint family and agreement 
by the manager to reconvey.the property if 
sale amount is repaid at any time within ten 








HINDU LAW—(Oontd.) 


years—-Such agreement to reconvey if requires 
family nectssity for benefit to justify it 
359 


Joint family—A lienation of unproductive 
property--When valid and binding on minor 
members as being for benefit of the family 
a 331 
-Joint family—Debts—Business Debts—. 
Binding nature—Trading family whose here- 
ditary vocation or kulachara is trade or com- 
merce-—-Powers of manager to start new trade 
~S cope and extent of he 485 
Joint family—-Manager—Liability to 
account for past receipts—When arises—Ont3 
of proof—Practice et 302 
Reversiorier transferring his interest in 
property after the opening of the reversion— 
Property already alienated by the 
limited owner—-Reyersioner if could affirm 
the alienation by limited owner to the detri- 
ment of the purchaser ve 426 
—-Succession to stridhana property— 
Basis of—Principle of representation in suc- 
cession—A pplicability Za 541 
HINDU MARRIED WOMEN’S RIGHT 
TO SEPARATE RESIDENCE AND 
MAINTENANCE ACT (XIX OF 1%6)— 
Order of competent Civil Court granting se- 
parate maintenance and residence to woman 
who has already deserted her husband—Effect 
on fright to dissolution of marriage ~“ under 
Madras Act VI of 1949. a 518 
HINDU WOMEN’S RIGHT TO PRO- 
PERTY ACT (XVIII OF 1937) AND 
MADRAS ACT (XXV OF 1947), Ss. 3 and 
4-Retrospective effect—Rules of interpreta- 
tion—~A pplicability ce 302 
IMPORTS AND EXPORTS (CONTROL) 
ACT (XVIII OF 1947) AND IMPORT 
TRADE CONTROL REGULATION—In- 
sistence on production of Income-tax Verifi- 
cation Certificate by applicants for impo™ 
quota-—Validity—-If amounts to unreasonable 
restriction on the fundamental right to carry 
on business—Object of Government—If bona 
fide zs 564 
INCOME-TAX ACT (XI OF 1922)—Asses- 
see declaring mn deed of partnership that he is 
entering into the partnership as manager of 
undivided Hindu family (of himself and his 
minor son)-——Sufficient to impress on the share 
in the business with character of joint family 
property irrespective of whether the capital 
contributed was his self acquisition .. 405 
S, 10—Capital and revenue receipts— 
Nature of—Consideration received for the, 
surrender of right to future profits of the ex- 
ploitation of a film—If capital receipt 























S, 10—Computation of income—Sale of 
cotton goods without permit as required by 
Madras Cotton Cloth and Apparel Export 
Control Order, 1946—Sale price shown as 
receipts in previous year— „seized — at 
time of attempted export, prosecution and con- 
viction——Order for sale of goods through Tex- 


INCOME-TAX ACT (XI OF 1922)— 
(Contd. 

tle C ssioner, deduction to per cent. of 
salé pfoceeds to be given to Government and 


returr,/of balance to assessee—Loss—If trad- 
ing l%ss for which deduction is a T 


———S, 10 (2) (v) and vid and Excess 
Piofits Tax Act (XV of 1940), Seh. I, R. 
12—~Permissible deductions sunder—Tests— 
Payment to employees of salaries, bonus and 
commissions—When deducted in computation 
of assessable income—Calculation of net pro- 
fits—It should be made after deducting excess 
profits-tax ws 505 
S. 10 (2) (*v)—Permissible deductions 
ander—Tests—Nature of—Commercial expedi- 
ency—Decision of the assessee—If could be 
questioned by the taxing authorities .. 514 
S. 16 (3) (a) (#)—Constitutional 
validity-—-Government of India Act, 1935, S. 
100 and Entry 54 of Federal Legislative list— 
Scope—If offends fundamental rights guaran- 
teed by the Constitution of India (1950), Arti- 
cles 14 and 19 (g) we 393 
S. 24 (2)—Question whether a given 
‘business is separate or part of another business 
is one of fact—Finding of tribunal—Inter- 
Terence Jé 583 
S, 28—Legislative competence of—Levy 
of penalty for evading tax—Validity—Con- 
stitution of India, Art. 14—If offended by S. 
28 of the Income-tax Act—Levy of penalty by 
the Income-tax Officer after the saat ue 


completed— Validity a 
(c)— Penalty ear 


S. 28 (1) 
could be levied sa 4 

S. 33 (4)—Scope and efect—If in 
conflict with Income-tax Appellate Tribunal 
Rules, 1946, B. 24 (8)—-Power to dismiss 
appeal for default—Fires of rule providing for 
‘such dismissal 26 
S, #4 























as it stood in 1943-44)—Scope— 
“Definite information’’—What constitutes— 
‘Competent appellate authority reversing a 
finding of fact that business of wife held by the 
Income-tax Officer to be really that of husband 
—Subsequent notice to wife under S. 34—IE 
sustainable ei 337 
S. 54 (1) and (3) (d)—Assessee’s frau- 
dulent sale of properties—Suit by Income-tax 
Department under S, 53, T. P. Act (IV of 
1882) for recovery of due’—Documents con- 
fidential by nature produced in evidence—No 
bar to production and use as evidence-—Suit 
not foreign to proceedings under the Act 


S 66 (2)—Order of High Court under, 
refusing to direct the Tribunal to state a case 
_-If appealable to the Supreme Court-——Con- 
stitution of India (1950), Article 133 (1) (a) 
and (c) and Article 135 oo, 313 
INJUNCTION—Grant of temporary injunc- 
tion—Considerations—Imposition of onerous 
terms—Propriety on 152 
LAND ACQUISITION AÇT (I OF 1894), 
S. 25 (2)—Applicability—Irregularity in ser- 
vice of nofice under S. 9 (3)—Receipt of 


1955—-1L1—G 
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LAND ACQN. ACT {I OF 1894)—(Contd.) 
notice by servant—Claimant appearing before 
Acquisition Officer—Waiver of irregularity— 
Failure to make claim as to amount of com- 
pensation before the Officer—If bar to claim 
before the Court for enhancement of compen- 
sation sg 17 
LIMITATION ACT (IX OF 1908), S. 6— 
Applicability—Suit by guardian on pronote in 
name of minors filed five years after date of 
pronote—If entitled to benefit of section 6— 
Interest for more than 3 years disallowed— 
Civil Procedure Code (V of 1908), S. 34 





ae 456 

S. 6—Benefit under—When available to 

a transferee pa 426 

S. 6—Two (out of the six) plaintiffs 

who could claim beneft of S. 6, withdrawing 

a if could be continued by the other plan 
8. ae 








S. 10—Extended period of limitation 
under—If would apply to cases of ordinary 
bailment is 266 
Ss, 19 and 20—Scope—Payment to- 
wards a debt by a mortgagor who has parted 
with a portion of the equity of redemption of 
the mortgaged properties—Whether binds 
the prior assignees—Payments—-When would 
save limitation 5 472 
Art. 120—Applicability—-Cosharers suit 
for share of income of the property. 








be 224 
—-——Art. 138—Applicability—Suit for pos- 
session by a purchaser of a Hindu coparcener’s 
interest in joint family property—Limitation 


—_— 





es 680 
——Art. 178—Scope—Filing of award into 
es by Arbitrator—Applicability of or 


Art. 182 (5)—‘Final Order’—Execu- 
tion petition validly presented into Court 
and returned for compliance with directions 
— Directions not eomplied within time— 
Execttion petition umuųmbered and dis- 
missed—If a ‘Final Order’ for purposes of 
saving limitation (F.B.) <: 259 
Art. 182 (5)—Explanation—Appli- 
cation for execution against sureties—-When 
atep-in-aid to save limitation against judgment 
debtor a 672 
MADRAS AGRICULTURISTY RELIEF 
ACT (IV OF 1938), S 8, Exp] I1—Sceal- 
ing down of debts under—-Renewal of wt 








What amounts to re 

Ss. 9-A and 19-A-—-Petition for deter- 
mination of amount—Scope of—If one over- 
rides the other i, 

S. 13 and Negotiable Instruments Act 
(XXVI of 1881), S. 44—Promissory note 
providing for interest at a higher rate than 
that allowed under the Agriculturists’ Relief 
Act—Applicability of the principle of failure 
of consideration—Validity of the promissory 
note—If affected fa 58 
MADRAS BUILDINGS (LEASE AND 
RENT CONTROL ACT) (XXV OF 1949), 
S. 3 (2)—Accommodation Controller's Order 
to allot a particular building for occupation by 








-_ 
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MAD, B. (L. & R. CA) ACT (XXV OF 
1949)—( Contd.) 
Government Officer—Collector allotting it to 
refugees from outside—No formal order by 
Accommodation Controller—Whether defect 
sufficient to release Government of its obli- 
gation as a statutory tenant—Estoppel whether 
134 


can be a bar bX 
———-8. 7 (3) (a) (4)—Protection of Go. 
vernment servant from eviction—If available 
to Government servant under suspension. 





a 628 
S. 7 (3) (c) and proviso—Landlord 
requiring additional accommodation—Appli- 
cation if could be maintained in respect of a 
different building—Two buildings situated 
contiguously—If one could be asked as an 
additional accommodation of another— 
Equities to decide balance of convenience- 
Availability of alternative accommodation—If 
could be taken into consideration .. 206 
Ss. 9 and 12-B—Revisional power of 
District Court as regards orders in execution 








at 385 
S. 10—Prior application—When a bar 
to a subsequent application sx 457 





S. 12—Appeal against a consent order 
—If could lie—Proceedings pending—Amend- 
ing Act (VIII of 1951), S. 20—Scope of —If 
includes an incompetent ap ie 433 
MADRAS CITY TENANTS PROTEC- 
TION ACT (II OF 1922), Ss, 3, 9 and 11— 
Applicability—Protection under Act not 
available when there are no buildings on the 
land from which defendant is sought to be 
evicted—Land in question forming part of a 
larger block in portions of which there were 
buildings—Decision in prior suit that pro- 
tection under the Act was available in res- 
pect of entire block—If operates as res 
judicata 653 
MADRAS CO-OPERATIVE SOCIE- 
TIES ACT (VI OF 1932), S. 51 (b) and 
Explanation—Scope and object of—-Claims 
by and against a registered society—Difter- 
ence between—“Dispute touching the busi- 
ness of the society’—Proof of—When re- 
quired bs 363 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S. 80 (2) and Madras 
Buildings (Lease and Rent Control) Act 
(XXV of 1949), section 4—Assessment of 
property Sa at Wau ET 
: ona ect fa) noe 
should be sin ‘ fie rene) that may be fixed 
by the Rent Controller under the Madras Act 
(XXV of 1949) Ri 467 
S. 82—Computation of annual rental 
value of property for the purpose of levying 
property-tax—Basis of—Fair rent as fixed 
under the Madras Buildings (Lease and Rent 
Control) Act, 149—If conclusive and bind- 
ing on the Municipality—Claim for refund of 
tax lawfully levied and collected—If eee 


tainable be F 

Ss. 244 and 249—Coffee-hotel on Rail- 
way premises with the permission of the Rail- 
way authorities--Necessity to obtain a licence 
under the Municipalities Act Gg 555 








MAD. DIST. MUN. ACT (V OF 4920)— 
(Contd.) 

S. 249 (3)—Grant of licence—Niscpe- 

tion of the executive authority—If opposed to 

Art, 19 (g) and (6) of the ee ee 





In i 


MADRAS ESTATES (ABOLITIO 

CONVERSION INTO RYOTWARI) 
ACT (XXVI OF 1948)—Suit for a de- 
claration that certain lands (in respect of 
which plaintiff really wants a ryotwari patta 
under the Act) are ryoti lands—Not main 
tainable in a Civil Court—It is a Settlement 
Officer that nmst decide the question Ta 


S, 45—Compensation amount deposited 
with ‘Tribunal—Claims to payment out of — 
Principles—~Decree against holder of imparti- 
ble estate—How far binding—Repeal of Im- 
partible Estates Act (II of 1904) by S. 56 
of Madras Act (XXVI of. 1948)—Effect— 
Agreement to finance _ litigation—Ii_cham- 
pertous—Contract Act (IX of 1872), S. 56— 
Applicability—Frustration a 339 
MADRAS ESTATES LAND ACT (I OF 
1908), Ss. 8 (5) and 6 (1)—Construction of 
~~If conflicting—-Possession  under—When 
available Ss 112 
———ShHedule, Part-A—Suit by landlord 
against exryot for arrears of rent—Jurisdic- 
tion of Civil Court if excluded 587 
MADRAS GENERAL SALES-TAX ACT 
(IX OF 1939), as amended by Act (VI of 
1951)—Distribution by Co-operative Milk 
Supply Union of Oil-cakes to its members— 
Not ‘‘sale’’——Distribution of oil-cakes cannot. 
be brought as an item of business of milk 
supply P 165 
Art, 286 (1) of the Constitution of 
India—8. 2 (h), ‘u, (2)—Sale—Locus of— 
How determined—‘Export sale’ and ‘sate 
in the course of export)—Meaning of 
—C.I.F. contracts—When exempt from levy 
of sales-tax ae 545 
‘Works contract—-Nature oft—Mixjn> 
of accounts as regards charges for materials 
and labour-—If the entire amount becomes tax- 
able : 








os 423 

Turnover and Assessment Rules—Rules 
4 and 16—Scope and function of—Tax on sale 
of hides and skins—-Single point taxation— 
Scheme of ({(F.B.) .. 494 
Turnover and Assessment Rules—Rules 
4-A (1) and 4 (1)—Liability of first dealer 
within Madras State in respect of goods pur- 
chased in Cochin State—Exemption under 
Notification No. 1011, dated 28th May, 1949— 
When available gi 314 
Turnover and Assessment Rules—Rule 
10 (3)—-Construction of—Single point taxation 
of hides and skins-—-Tax liability-—When arises 
‘Tax leviable under the eee ee 
seg 5 

————ag amended by Act (VI of 1951), S. 
3 (2) (vitt)—Electrical goods—What are 
--Test to determine the nature of .. — _ 252° 
--———-S. 5 (vi) and General Sales-tax Rules, 
R. 5—Turnover and Assessment Rules, 
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MAD. GENL. 8.-T. ACT (IX OF 1939)— 


(Conid.) l 
rules 4, 15, 16—Hides and skins—Untanned 
hides and skins ultimately exported outside 


the State—Tax on the purchase of untanned 

files and skins by a licensed dealer in hides 

and skins under rules 4 (2) (d) and 16 (2) 

of the Turnover and Assessment Ruies— 

Validity—Article 14 noa i (1) of 
titution of vio 

ace ae (F.BH .. 63 


__-S. 7—Scope of exemption under an 


S. 12-A—Powers of Appellate Tri- 
bunal under—Order of Appellate Tribunal re- 


ing in enhan If invalid “and pass 
ag ae a Pa T 
he Appellate Tribunal resulting in favour o 
tae Seana ent who have no right of appeal — 
Validi ri 
! rg 15 (b)—Prosecution for eign 
ment of sales-tax— Tax due by ae st 








ers—Prosecution of an individ 

ner—Legality _ i i r 
. 16-A—Validity—Scope ol. 
TTC HEREDITARY ve 
OFFICES ACT (IM OF 1893), S; Collector 
j f Collector wnder-— ; | 

AA a deputy to a post registered H ee 
name of a minor as the heir of the saa 
the hereditary village office—lf revisable yt a 
Board of Revenue—Powers to interfere w1 


an order of the District Collector is 


(F.B.) .-- 
MAD INAL 
HIGH COURT ORIG 
MAD RULES, O. 6, R. 2-—Undefended 


— te 
board—Disposal of case under Ex at 


i ide in 
decree if could be set asl SREVEN- 
MAD HINDU BIGAMY, 3 
aaa DIVORCE) ACT (Vi OF 
1949), 8. 5 (1) a 


dissolution of 
a ent ivil Court under Hindu Married Ao 
pare Right to Separate Residence ` 
tenance Act (XIX of 1946) granting separa 


i f os te 
maintenance right O cserted 





O 
IX OF 1951), 5s. 57 (b) 
aes a cen os H . a 
di {Tustee— 
MADRAS INDEBTED AGHCCT 
TURISTS (TEMPORARY REL. iota 
(V OF 1954), S. 3— ponent tote ne 
execution of a deeree’’—Seope ° i 
tayed 4 
sis S j 3 and 4—Scope, of—Protection if 
available to a person who is not a party to 
the suit but is only a surety for the judgment- 


NRAN MARUMAKKATHAYAM ou 
F 1933)—Effect si 
aae PROBATION OF OFFENDERS 
ACT (IIL OF 1937), S. 3—If applicable to 
cases which are punishable only with or 


and 93-—Suit to 
to the office of 





MADRAS PROHIBITION ACT (X OF 
1937), S. 4(1) (J}—Prosecution for posses- 
sion of ganja—Investigating officer conducting 
prosecutian— Validity ya 576 
S. 13—Confiscation of vehicles used for 
transporting prohibited liquor—Proper proce- 
dure ii 136 








Ss. 13 and 14 and rules 6 and 10—Rule 
6 of the rules framed by G.O. Mis. No. 
5452, dated 19th December, 1952—Validity— 
If opposed to Article 19 (1) (g) of the Con- 
stitution of India—Rule imposing a restriction 
on possession of the maximum quantity of 
French polish—If void—Contravention of the 
provisions of a rule under—If could be deemed 
to be a contravention of the Act itself—If 
could attract the ptmishment prescribed under- 
the Act bs 285 
MADRAS SHOPS AND ESTABLISH- 
MENTS ACT (XXXVI OF 1947), Ss. 2 
(12) and 41 (2)—Person employed in a posi- 
tion of management—-Who is to decide— 
Tests . 573- 
MADRAS TEMPLE ENTRY AUTHORI- 
SATION ACT (V OF 1947)—Validity—Lé 
opposed to the fundamental rights declared in 
the Constitution—Constitution of India, Art. 
25 (2) (b) wA 663 
MADRAS TENANTS AND RYOTS PRO- 
TECTION ACT (XXIV OF 1949)—Appli- 
cability fy 584 
MADRAS VILLAGE PANCHAYATS ACT 
(X OF 1950), S 47—Disciplinary action 
under—Writ of certtorart in quash the order— 
Existence of a remedy by way of appeal or 
revision to Government—If a bar—Propriety 
of the Inspector consulting the Government 
before passing orders os 116 
MALABAR COMPENSATION FOR TEN- 
ANTS IMPROVEMENTS ACT (I OF 
1900), S. 3 (1)—Applicability to non-resi- 
dential buildings as 227 
MALABAR LAW—Marumakkathayam and 
Aliyasanthana Tarwad—Acquisitions by kar- 
navan—If{ self-acquired or tarwad properties 
—Presumptions and onus s 36 
Suit against a karnavan to call him to 
account for specific misappropriation—If could 
lic without a prayer for his removal as kar- 
navan : P 326 
—-—-Will—Construction—Bequest to the 
seven children (named) by wife who is alive 
but without including her  specifically—If 
bequest to tavazhi or the named children as 
tenants-in—common a 161 
MALABAR TENANCY ACT (XXXIII OF 
1951), S, 54 (2)—Transaction to which Mad- 
ras Tenants and Ryots Protection Act (XXIV 
of 1949) applies—Suit for redemption and re- 
covery with arrears of michavaram—Deposit 
condition precedent to grant of stay .: 

MORTGAGE—Usufructuary Mortgagee of 
suit properties claiming title—Rule of estop- 
pel—Whether available in the cicumstances 
against such assertion—Trusts Act (II of 
1882), S. 90 = 14 
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MOTOR VEHICLES ACT (IV OF 1939), 
S. 2 (9) and 13)—Heavy transport vehicle 
and light transport vehicle—What are 
ae 34 
—S. 57 (4)—Scope—Application for 
variation of permit by extending a route— 
Notification of, issued under S. 57 (3)—Re- 
presentation submitted beyond the time pres- 
cribed—Party making such representation if 
eutitled to notice of or hearing in revision or 
appeal against order rejecting the application 
aris 376 
———S, 64 (a)—Renewal of permit to one 
and dismissal of application for permit of an- 
other applicant—Appealability of order 


a 





130 


NEGOTIABLE INSTRUMENTS ACT 
{XXVI OF 1881), 8. ope 
569 


PAYMENT OF WAGES ACT (IV OF 
1936), S. 17 (1) (b)—Jurisdiction of Com- 
missioner under—If could determine whether 
the termination of a service was valid or not 
and direct payment of wages for period in 
which the employee did not work .. 
PENAL CODE (XLV OF 1860), S. 143— 
Scope of—Five or more members defying a 
prohibitory order and enacting a prohibited 
rdrama—Nature of offence—Grant of bail— 
Conditions 1f can be imposed 471 
S. 300, Exception 5—Applicability— 
‘Conditions necessary for e 38 
PRACTICE—Advocate reporting no instruc- 
tions—If terminates vakalat—Suit dismissed on 
counsel reporting no instructions—Subsequent 
application to restore the suit to file—Fresh 
vakalat—Necessity—Defect if could be cured 
bs filing the fresh vakalat subsequently 





124 





Appeal—Memorandum of cross-objec- 
tions by one respondent directed against co- 
respondent—~Maintainability—Decree for dis- 
‘solution of partnership and rendition of ae- 
‘counts by first defendant—Appeal by first 
defendant—Memorandum of objections by 
-plaintiff claiming second defendant also was 
liable to account—Maintainability .. 647 
Leave to appeal to Supreme Court 
Leave gianted to one party—If leave could 
‘be withheld from others—Each appeal—lf 
should be separately certified as fit. [Con- 
‘stitution of India, Art. 133] 401 
~——Revision against preliminary finding 
—Scope—Madras Marumakkattayam Act 
(XXII of 1933)—Effect S 326 
Succession duty paid—Nature of—Ap- 
-plicant subsequently discovering that the duty 
‘paid was unnecessary—Refumd—If could be 
-ordered—Power of Court to order refimd— 
Nature of bg 79 
Suit for partition between father and 
sons—Preliminary decree—Creditors of father 
—Īf could be brought on record as necessary 
parties after the preliminary decree m 











PAY. OF WAGES AOT (IV OF 1986)— 
f 


Suit originally instituted by three per- 
sons as joint plaintifis—Suit in time of two 
of the plaintiffs who could claim the benefit 
of the extended period of limitation under 
section 6 of the Limitation Act—Subsequent 
withdrawal of such plaintiffs—Suit if could 
be continued by the other plaintiff .. 426 
PRESIDENCY-TOWNS INSOLVENCY 
ACT (III OF 1909), S. 56—Application to 
declare a payment by a debtor a fraudulent 
preference—Question whether the person to 
whom payment was made was really a cre- 
ditor T 380 
PRESS (OBJECTIONABLE MATTER) 
ACT (LVI OF 1951), Ss. 3 (vi) and 11— 
Order of forfeiture under—Notfication should 
specify the nature of objectionable matter— 
Notice to party before publication of the 
notification—If necessary—Party if entitled to 
copy of the certificate of peace 
PRIVATE INTERNATIONAL LAW—_ 
Jurisdiction of Courts over foreign property 
—Suit for accounts as regards foreign pro- 
perty—If maintainable—Practice—Suit for 
partition of joint family property—Relief as 
regards foreign property—Jurisdiction of 
Indian Courts—Nature of action .. 414 
PROVINCIAL INSOLVENCY ACT (V 
OF 1920), S. 54 Applicability—Transfer of 
property to a creditor with a view to escape 
threatened criminal prosecution—If{ liable to 
be set aside as a fraudulent preference—Con- 
tract Act (IX of 1872), section 23—I£ appi- 
cable a 441 
RAILWAYS ACT (IX OF 1890), S., 67 
(3)—Refund of difference between fare paid 
on a ticket for higher class when the passen- 
ger is obliged to travel in a lower class— 


If applicable to season-ticket holders A 


REPRESENTATION OF THE PEOPLE 
ACT (XLII OF 1951), Ss. 81, 84, 98, 100 
and 101—Cumulative effect of—Election peti- 
tion—If could pray for more than one relief 
—Conduct of -Election and Election Petition 
Rules—R. 119 P 629 
STAMP ACT (JI OF 1899), S. 33—Action 
under—Suit for partition—Parties not furni- 
shing the requisite stamps—-Court if has 
power to draw up a decree on plain paper or 
on insufficient stamp and send the same to the 
Collector for impounding and levy of pemalty 
—Civil Rules of Practice, rule 12 (3)— 
Validity si 635 
Ss. 40, 44 and 48—Scope of—Impound- 
ing of instruments unstamped or insufficiently 
stamped—Stamp duty payable in the first 
instance—Principle of liability : 296 
uae saree e ae Fie on year 
peri rescri —Applicabili 

Document- whether ‘Hond’ or A eam 
note —Tests ({(F.B.) .. 163 
(Madras) Sch, I-A, Arts. 19 and 44— 
Persons carrying on business in partnership 
owning property as co-owners—One co-owner 














r 
} 
I 
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STAMP ACT (II OF 1899)—(Contd-) 


reliunquishing his share in favour of another 


—Document is not a ae but a release 
deed I 166 
Sch. I-A, Art. 30° (a) 1)—Lease of 
properties relating to a touring cinema, though 
capable of being removed but fastened to 


earth when in use—lIf liable to stamp duty as 
a lease of immoveable property 
(F 





sBs) z4 215 
STANDING ORDERS—See Board of 
Revenue (F.B.) sk 49 


TANJORE TENANTS AND R 
PROTECTION ACT (XIV OF 1952), S 
10 (2) (¢)—Scope—Application for eviction 
for arrears of rent—Proper procedure for 
disposal of—Notice calling upon the tenant 
to pay the arrears—When to be issued 

168 


TRANSFER OF PROPERTY ACT (IV 
OF 1882), S. 53—Scope of —Suit by Income- 

tax department to whom tax is due 
20 


———S. 69—Mortgageas power of private 
sale—Drastic nature of—Suit for injunction 
restraining the exercise of the right of private 


` shes the other charges 


GENERAL INDEX. 0: 


T. P. ACT (IV OF 1882)—(Conjd.) 


sale tnder—Grant of temporary injunction— 
Considerations that should weigh with a 
Court—Imposition of onerous PER 


priety 

~ S.  100—Charge—Scope a 
created by a decree of Court—If within the 
scope of section 100—Extinguishment of 
charge—Property charged with several debts 
—Sale in execution of one debt—If extingui- 

618 
TRUSTS ACT aia OF 1882), S. 90—Appli- 
cability. 14- 
USUFRUCTUARY MORTGAGE—Duty of 
mortgagor to pay the Government revenue— 
When arises—Purchase by the mortgagee in a 
revenué salgxof the mortgaged property— 
When valid *¢ 
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"WORDS AND PHRASES—“Obscene” P 
1 


Meaning . 
WORKMEN’S COMPENSATION ACT 
(VIII OF 1923)—Workmen injured while 
travelling to workspot in a lorry provided by 
employer which was the only conveyance avai- 
able—Injury if one arising in the course of 
employment F 
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of manager to conduct business of the tenant 
on a lump sum payment—If amounts to sub- 
letting ns 28 
———-8. 7 (2) (4) (a) —Sub-letting— What 
amounts to 21l 
——8. 7 (2) (ii) (a)—Sub-letting withoud 
written consent of landlord—Scope of 
82 

————§. 7 (2) (#) (b) —Conversion—What 
amounts to—Tests to determine 22 
——-§. 7 (2) (v)—Eviction of tenant— 
Ceasing to occupy a building without reasona- 
ble cause—What amounts to ; 70 
———8. 7 (8) (a) (i)— Protection of Gov- 
ernment servant from evictjion—If available 
to Government servant under _ suspension 
i 36 

——-—-§. 7 (3) (a) (4)—Eviction of ten- 
ant of a non-residential building on the 
ground of landlord’s own requirement—Land- 
lord proposing or desirous of nea a busi- 
ness in future—If sufficient ; 47. 





MAD. BULD. (L. & B.) CONTROL ACT 


(XXV OF 1949)—(Conid.) 


——-—-§. 7 (8) (o) and proviso—Landlord 
requiring additional aceommodation——If could 
be maintained in respect of a different build. 
jng—Two buildings situated contiguously— 
If one could be asked as an additional ac- 
ecommodation of another—Equities to decide 
balance of convenjence—Avaijlability of alter- 
native accommodation—If could be taken in 
consideration. 5 


——§ §8—Object and scope of Ameni- 
ties’-—-What constitutes—Roof of a building 
-—If an amenity 81 
————_8s. 9 and 12. B—Rovisional power of 
District Court as regards orders in execu- 
tion as 21 
———§. 12 (1) (b)—Period of limitation 
under for filing appeals—Delay—If could be 
excused under S. 5, Limitation Act .. 27 
——-—§. 12.B—Revisjonal powers of District 
Court under—Scope and extent of. 3 
8, 13-—Exemption of a building from the 
operation of the Aect—When cóuld be chal- 
lenged 68 
rarer CITY POLICE ACT (to OF 
1888), S. 76—If exhaustive of the power of 
the Commissioner to cancel licence. 70 
MADRAS CITY TENANTS’ PROTECTION 
ACT (ITT OF 1922), 8s. 7, 7-A and 8— 
Scheme of—Fixation of reasonable rent—Cjr- 
cumstances that could be taken ito cosi- 
deratjon as 52 
MADRAS OIVIL COURTS ACT (IO p 
1878), 8. 13-Seope 


MADRAS COURT-FEES ACT (XIV = 
1955), S. 5%—Fee for grant of Probate or 
Letters of Administration—How estimated 
88 

———_-§, 87 (2)—Scope of-—Copy application 
in proceedings instituted before the new Act— 
Tf a proceeling before the commencement of 
the Act-—Quantum of court-fees to be levied 
ae 59 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920)—Rule for decision of Eele- 
tion djsputes—R. 6—Applicability of the 
Code of Civil Procedure to proceedings under 
--Amendment of election petition—Apppli- 
eabihty of O. 6, R. 17, 0.P. Code .. 6 
Rules relating to the appointment and 
punishment of officers and servants of Muni- 
cipal Councile—R. 6—-Power of execute 
authority to suspend an officer or a servant 
pending enquiry—Seope of 37 
———§. 50 (1) (4)—Failure to attend 
meetings—Disqualification for—-Absetts him- 
self-—Scope of—Failure to attend meeting due 
to causes beyond control, if disqualifies 

.28 
———_—-§, 80 (2) and Madras Buildings Lease 
and Rent Control Act (XXV of 1949), S. 4 
—Assesament of property tax—Rent at which 
the buildings may reasonably be expected to 
be left—-If should be same as ‘fair rent’ that 
may be fixed by the Rent Controller under 
the Madras Act XXV of 1949 .... 22 
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MAD. DIST. MUNI. ACT (V OF 1920— 
(Gontd.) 


——§s. 244 and 24—Coffee-hotel on Rails 
way premises with the permission of the Rail- 
way Authorities—Necessity to obtain a licence 
under the Municipalities Act ; 8: 
——$. 252 read with Ss, 250 and 251—- 
Powers of State Government under—Licence 
granted by Municipality—Extent of the power 
of Government to cancel—Powers of Munici- 
pality and Government are to be governed by 
same principles 2 
——-§ 858.A—Protection under—Sanetion 
before piosecation—If available to persons 
other than those specifically mention- 
ed 71 
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTD RYOTWARI) AOT 
(XXVI OF 1948), S. 9 (4) (a)——Power of 
tribunal to excuse delay—Scope of .. 55 


———§. 12 (a) and (b)—Claim of land- 
holder to ryotwari pattas—Tests to decide— 
Poromboke lands vested in the Iandholder— 
If landholder entitled to ryotwari patta as a 
matter of right 67 
———8. 23 (a) (+) and Madras Estates iets 
(Reduction of Rent) Act (XXX of 1947), B 
38 (2.A)-—Validity—Constitution of India, 
(1950), Art. 14 32 
MADRAS ESTATES LAND (REDUCTION 
OF RENT) ACT (XXX OF 1947), 8. 8 
(2-A)—Validity 32 
MADRAS GENERAL SALES TAX ACT 
(IX OF 1939)—Turnover and Assessment 
Rules—Rules 4 and 16—Scope and function of 
—Tax on sale of hides and skjns—Single 
point taxation—Scheme of (F.B.). 2 
Art. 286 (1) of the Constitution of 
India—S. 2 (h), Explanation (2)—Sale—tLo. 
cus of—How determined-— Export sale’ and 
‘sale in the course of export’—Meanjng of— 
O I.F. eontracts—When exempt from levy of 
sales tax 12 
———-8. 15 (b)—Prosecntion tor’ non-pay” 
ment of sales-tax—Tax due a firm of 
partners—Prosecution of an individual part- 
85 


ner—Legality. 
(REGAMY PREVEN- 





MADRAS HINDU 
TION AND DIVORCE) AOT (VI OF 1949) 
(Since REPEALED BY CENTRAL Aor XXV or 
1955), 8. 5 (1) (¢)—Desertion—Essentials to 
prove 78 
——§. 5 (8)——-Permanent alimony for the 
divorced woman—-When made—‘ Until her re- 
marriage with another man’’—Meaning of 
: TT 

MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (XIX OF 
1951), Ss. 57 (b) and 98—Snuit to establish a 
claim to succeed to the office of acu 
trustee—If barred 
MADRAS IRRIGATION OESS ACT (VII on 
1865), S. 1 (1)——-Levy of penal water cess— 
Validity 54 
MADRAS PROBATION OF OFFENDERS 
AOT (II OF 1987), S. 3—H applicable to 
cases which are punishable only with fine 
25 


MADRAS PROHIBITION ACT (X OF 
1937), 8. 4 (1) (f)—Prosecution for posses- 
sion of ganja—Nuvestigating officer con- 
ducting prosecution—Validity .. 27 
MADRAS SHOPS AND ESTABLISH. 
MENTS ACT (XXXVI OF 1947), Ss. 2 (12), 
4 (1) (a) and 41 (2)—Person employed in a 
position of management—Who is to decide 
—— Tests sš 27 
MADRAS VILLAGE PANCHAYATS ACT 
(X OF 1950)—Rules for the conduct of elec- 
tions of the President of minor Panchayats— 
Rule 6—~Polling at an election—If could be 
conducted piecemeal í 29 


Taxation Rules—Rules 9 (3), 18-A and 
18—Validity of—If could be questioned in 
writ proceedinga—S.‘ 107 of the Act if a bar 
to exercise of jurisdiction under Art. 226 of 
the Constitution sig 66 
8s, 92 and 93—Power of Panchayat to 
refuse a licence—If an unrestricted one and 
void—Fajlure to frame rules under 8. 98 to 
regulate the procedure under S. 92—If affects 
the jurisdiction of the Panchayat—Oonstitu, 
tion of India, Art 19 (1) (g)—If offended 

ang 45 





MAHAMMEDAN LAW-—Gifts—Oreation of 
a life estate with vested remajnder—Validity 
-Law as to-—If any diference between 
Shias and Sunnis—Principles of administra. 
tion of Mohammedan Law 76 
Minority-——Partition by de facto guar. 
dian—Validity--Void or voidable .. 65 


MALABAR COMPENSATION FOR TE- 
NANTS IMPROVEMENTS ACT (I OF 
1900), 8. 3 (1)—‘Tenant’—B8ecope of—Right 
to compensation—When available .. 41 


MALABAR LAW—Custom—Income of pro- 
perty belonging to a Stanom—Arrears of im- 
come—Right of succeeding Stani—Customary 
law of Malabar—If valid and ESSOR 


MALABAR TENANOY ACT (XIV OF 
1930), 8. 25 (3) as amended by Act (VIT 
of 1954)—Application for amendment of a 
decree for eviction—Oounter filed opposing 
the execution of the deciee—If could’be treat- 
ed as an application for amendment of the 
decree for eviction under the Amending Act 
(VIL of 1954) a 60 
MINOR—Executory contract entered into by 
‘guardian for necessity or benefit of the es- 
tate—Enforceability —- General prineiple— 
Doctrine of mutuality if applicable in case 
minor is only a co-owner or tenant in common 

(F.B.) . 61 


“MORTGAGES—Usufructuary mortgagee in 
possession—Duty to deliver khas possession of 
the mortgaged property to the mor tengor on 
redemption—When absolved 58 
"MOTOR VEHICLES AGT (IY OF 1989), 
"Ss. 47 and 57-——Representations made by in- 
terested persons under—-Scope of—If the sole 
factor to be taken into consideration by the 
-transport authorities—Representations by the 
‘general publice—Propriety of taking junto 





MOTOR VEHIOLES ACT (IV OF 1989) 
(Contã.) 


account in disposing of an application for 
Dk 65 


permit 
————-§s. 47 and 68—Rules framed thereun- 
der—-Rule 160-B—Validity—Duty to carry 


mails by the permit-holder as required by the 
transport authority as one of the conditions 
of the stage earriage permit—Validity—If 
Within the rule making powers—When sub- 
ject to judicial serutiny is 53 


———--§. 64.A—Revisional jurisdiction of the 
State Government-——Failure to adopt a con- 
sistent standard—If vitiates the exercise of 
jurisdiction a 28 
PARTNERSHIP ACT (IX OF 1982), Bs. 
37, 46 and 47—Dissolution of partnership— 
Right. of surviving partners and the repre- 
sentatives of a deceased partner—Suit for 
account barred by limitatjon—-Representa- 
tives of a deceased partner in possession of 
certain items of partnership property—If 
could retain them and dispose of the same— 
Right to the property—If barred because of 
the right to account is barred 79 


PAYMENTS OF WAGES ACT (IY OF 
1936), Ss. 2 (#4) and 15—Jurisdiction of 
Commissioner under—-When could be invoked 
—Olaim for wages during lay-off period—tIf 
could be decided a 72 
———8s. 15 (8) and 17—-Scope of—Appeal 
—If would lie from the rejection of an appli- 
eation by Oommissioner without going into 
the merits ‘ 72 


PENAL CODE (XLV OF 1860), s. 161 and 
Prevention of Corruption Act (IX of 1947), 
S. 11—Gratification—Acceptance of a loan by 
a public servant—If egratification .. 55 
PLACES OF PUBLIO RESORT AOT (II OF 
1888), Rules under—Rule 18 (a)—Exemp- 
tion from—If could be claimed as a ia of 
right 81 
PRACTIOE——Appeal against acquittal —Po- 
wers of High Court 56 
Divorce—Grant of ganon Pie 
tors to be considered—Rule of dum sola et cas- 
ta—Applicability—Quantum of ssa ig 
—Factors to decide i TT 
Property belonging to a PEE 
Sale in execution of a decree against a recejver 
of the property appointed pending a parti- 
tion suit—If would bind the party to whom ` 
the property is ultimately allotted in the par- 
jtition—Seope and extent of the representa- 
tive character of a Receiver 44 
Right of ownership and easement—Lt 
could be claimed in the alternative .. 28 
———Statutory tribunal empowered to pass 
particular orders by the Statute itself —Fai- 
lure to mention the statutory provision—LIf 
vitiates the order X 55 
———-Suit by a Government servant for a de- 
claration of his right to pay and pension on 
the ground that hig dismissal was wrongful—. 


j 











PRACTICE—(Contd. ) 


Death of the plaintiff—Cause of action if 
survives to legal representative hee 80 
————Suit originally instituted by three per- 
sons as joint plaintiffse—Suit in time as two 
of the plaintiffs could claim the benefit of the 
extended period of limitation under 8. 6 of 
the Limitation Act—Subsequent withdrawal of 
such plaintiffs—Suit if could be continued z 
the other plaintiff 

PRESS (OFJTECTIONABLE NATTER) 
ACT (LVI OF 1951), 8. 8 (0)—‘Grossly 
indecent or obscene’—Subject of ‘Family 
Planning’— ‘If per se obscene .. 24 
PREVENTION OF CORRUPTION AOT 
(IT OF 1947), 8. 11—‘‘Gratification’’—~ 
What amounts to be 53 


PROVINCIAL INSOLVENCY AOT (V OF 
1920), 8. 9 (1) (c) as amended by Act TIT 
of 1950—If retrospective 74 
RAILWAYS ACT (IX OF 1890) —Liability 
for short delivery—Goods loaded in wagon and 
receipt issued by Railway being endorsed as 
‘said to contain’—Rajlway not affirming the 
the weight or number of packages loaded— 
Liability for short delivery 46 
REGISTRATION AOT (XV OF 1908), Se. 

32 and 47—Peraon competent to present a 
document for registration—Validity of regis- 
tration by strangers 79 
REPRESENTATION OF PEOPLE AOT 
(XLII OF 1951), Ss. 81, 84, 98, 100 and 101 
—Oumulative effect of—Bleetion Petitjoner— 
If could pray for more than one relief—-Con, 
duct of Election and Election Ree Bules— 
R. 119 7 
SPECIFIC RELIEF ACT (I OF 1877), 8. 

42—Declaratory suit under—When could be 
entertained—Declaratory Siemans of— 
Discretion of Courts to grant : 25 
STAMP ACT (II OF 1899), B. 33—-Action 
under—Snuit for partition—Parties not furni- 
shing the requisite stamps—Conrt if has 
power to draw up a decree on plain paper or 
on insufficient stamp and send the same to the 
Collector for impounding and levy of penal- 
ty—Civil Rules of Practice—R. 12 (3)-—~Vali- 
dity (F.B.) na 71 
8. 86 and O.P. Code (V OF 1908), O 
13, R. 4—Instroment not duly stamped—-Ob- 
jection as to—Bar under—Scope of— Ad- 
mitted in evidence’—What amounts to—~En. 
dorsement on the document under O. 13, R. 
4, O.P. Code—If conclusive party .. 40 





195 5-H! 


TANJORE TENANTS AND PANNATYAL, 
PROTECTION ACT (XIV OF 1952), 8. 2 
(d) and (g)—‘Cultivating tenant’ and 
‘Land-owner ’—Meaning of-—Recejver if land 
owner—‘ Tenancy agreement express or impli- 
ed’——-If should be with the land-owner in order 
žo constitute a cultivating tenant .. 89 


g § (1), 10 (1) (o) and 13 (1)— 
Labour expended by the tenant and members 
of his family jn harvesting and poradi— Wag- 
es for—If could be deducted to estimate the 
gross produce available for division—Kanga- 
nam charges—If deductible—Dispute by the 
land-owner that the tenant has failed to 
manure the land as a result of which the pro- 
duce hag become less—Claim for damages— 


| If Revenue Court could deeide under 8. 18 


(1)—8. 10 (1) (e) entailing eviction of 
tenant for fajlure to manure-—If a bar to 
enquiry for damages under 8. 18 .. 38 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 40—Covenant running with the 
land—Pergonal liability of covenantor—If 
attached to ownership of Popri a 
feree when bound 16 


n  §0—Last EPERE EE NE to 
the rule against partial a aia or 
eability ; 75 


8, 61—Mortgage with possession and 
lease back to the mortgagor—Suit for redemp- 
tion of the mortgage—Mortgagee if could in- 
sist on the payment of not only the mort- 
gage amount but the other sums due under 
the lease such as arrears of rent, etc., for the 
period during which the IDKSEARDY was in 
possession 49 


~S, 91 (a)—-Redemption of mortgagee 
—Right of—‘Any person’—If would include 
a person having only a contingent ai in 
the mortgaged property 68 


i. 100-—-Charge——Scope facie ere. 
ated by a decree of Court—If within the 
scope of 8. 100-—Extinguishment of charge— 
Property charged with several debts—Sale in 


execution of one debt—If extinguishes the 
other charges és 7 
WORKMEN’S COMPENSATION ACT 


(VIII OF 1923), 8. 3 (1) (n)—*Workmen’? 
—Who are—Employment of casual nature’ 
and ‘employment otherwise than for the em- 
ployer’s trade or business Meaning of 

7 47 
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SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction. ] 


PRESENT :—VrviAN Bose, B. JAGANNADHADAS AND B. P. Sinua, JJ. 


‘Sahu Madho Das and others .. Appellants* 
0. 
Pandit Mukand Ram and another .. Respondents. 


Hindu Law-—Alienations by limited owner—Reverstoner consenting to and receiving benefit——TIf can avoid 
after succession opens. 
A family arrangement can, as a matter of law, be implied from a long course of dealings between 
the parties. Any ttle conveyed by a limited owner by gift or otherwise would not be void; it would 
-only be vaidable. It would be good as against all the world except the reversioner who succeeded 
when the reversion opened out and he is the only person who would have the right to avoid it ; and it 
-would continue to be good until he chose to avoid ıt. Therefore if he does not avoid it, or is precluded 
from doing so, either because of the law of limitation or by hisown conduct, orforany other 
reason, then no one else can challenge it; and the law is that once a reversioner has given his 
assent to an alienation, whether at the time or asa part of the transaction, or later as a distinct 
and separate act, he is bound though others may not be, and having given his assent he cannot go 
back on it to the detriment of other persons, all the more so when he himself receives a benefit. 
Any attempt to go behind that assent cannot render the assent once given nugatory even though it 
was given when he was not in titulo and even though the assent was to a series of gifts. 
On Appeal from the Judgment and Decrees dated the goth March, 1942 of the 
Allahabad High Court in First Appeals Nos. 154 and 152 of 1934 arising out of the 
Judgment and Decrees dated the 25th August, 1932, of the Court of First Additional 


Subordinate Judge, Moradabad, in Original Suits Nos. go and 87 of 1931. 
N. C. Chatterji, Senior Advocate (S. S. Shukla, Advocate, with him) for Appellants. 


Gopi Nath Kunzru, Senior Advocate (B. P. Maheshwari Advocate, with him) 
for Respondent No. 1. 

P. C. Agarwala, Advocate for Respondent No. 2 in Civil Appeal No. 94 of 
1950. 

The Judgment of the Court was delivered by 

Bose, 7.—These appeals arise out of two suits which were heard together 
along with two other suits with which we are not now concerned, All four raised 


the same set of questions except for a few subsidiary matters. They were tried 
together and by common consent the documents and evidence in the various 





*Civil Appeals Nos. 92 and 94 of 1950 22nd March, 1955. 
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cases were treated as common to all. They were all governed by one common 
judgment, both in the first Court and on appeal. The defendants appeal here. 
The plaintiff, Mukand Ram, is common to all four cases. He sues in each 
suit as the reversioner to one Pandit Nanak Chand who was his maternal grand- 
father. The family tree is as below: 
Nanak Chand d, 23-7-1856 
W: Mst. Pato. d. Jan. 1875 


a ne 
Mst. Maha Devi Mst. Devi Mst. tar Devi: 

d. IgI2 d. I t d 10-9-1919 
H: Nathmal Das H: Jwala Prasad H: Bhawani 

| Shanker 
Mst. Ram Pyare . 
-d | 
Bhukhah Saran Baws Lal Sital kaad Shyam Lal Pyare Lal 
: (dead) (dead) (dead) (Deft. 5). 
Brij Lal 


(dead) | 


i Kanhaiya Lal Mukan Ram 
(dead) PI. No. 1. 

The plaintiff’s case is that the properties in the four suits belonged to Nanak 
Chand who died on 23rd July, 1856 leaving a widow Mst. Pato and three daughters, . 
Maha Devi, -Durga Devi and Har Devi. On bis death, his widow Mst. Pato suc- 
ceeded. She died in January, 1875 and the estate then went to the three daughters. - 
Of them, Durga Devi died in 1888, Maha Devi in 1912 and Har Devi in 1919. 
The plaintiff’s rights as reversioner accrued on Har Devis death cn 10th Sep- 
tember, 1919. But before tbis came certain alienations which the plaintiff chal- 
lenges in the present suits. ‘The suits were filed on 8th September, 1981. 

In Civil Appeal No. 92 of 1950, the challenge is to a mortgage effected by 
Durga Devi on grd March, 1887 in favour of Sahu Bitthal Das. The mortgagee 
sued on his mortgage, obtained a decree and im execution purchased the properties 
himself. The plaintiff’s case is that Durga Devi only had a life estate and, as there- 
was no necessity, the mortgage and the subsequent auction purchase do not bind 
him 


In Civil Appeal No. 94 of 1950, there are two alienations, both sales. The 
first, dated 23rd September, 1918, was by Pyare Lal (son of Darga Devi) in favour 
of Shyam Lal, son of Mulchand. (This is not the Shyam Lal who was Pyare Lal’s 
brother). The vendee later sold the properties to the first and second defendants 
on 5th March, 1927. One of the vendees, the first defendant, is till another Shyam 
Lal: Shyam Lal son of Harbilas. 

The other sale was by Brij Lal’s guardian on behalf of Brij Lal, Brij Lak 
then being a minor. It was on 25th November, 1919 in favour of Chheda Lal. 
The first and second defendants pre-empted this sale after a fight in Court and took 
possession under the decree which they obtained. 

The plaintiff’s case is that Har Devi was alive at the date of the first sale and. 
as the reversion had not opened out Pyare Lal had no power to sell.- In the case 
of the second sale, the reversion had opened out but Brijlal being more remote than 
the plaintiff got no title, so that sale is also bad. 

The defendants’ case is that the properties in these two suits (as also in the 
other iwo suits with which we are no longer concerned) did not belong to Nanak 
Chand and formed no part of his estate ; they belonged exclusively to Mst. Pate 
as part of her personal estate. 

On 22nd January, 1864 Mst. Pate executed a document which she called a deed. 
of agreement but which, ifitis anything at all, is a will, There are no other parties. 


IT} SAHU MADHO DAS V. MUKAND RAM (Bose, 7.). S 


to it and she purports thereby to dispose of her properties after her death. The 
defendants in Civil Appeal No. 92 of 1950 have called it a will. After saying that 
she will remain in possession and occupation as long as she lives, Pato says that 
after her death, her three daughters will be the owners and will either remain in joint 
possession or will divide the estate in equal shares and, in that event, will take 
possession of their respective shares and will be the “‘owners” of them. 


But before she died, Pato made another disposition of her estate during her life 
time in the year 1875 which, of course, abrogated the will. This was done orally. 
The defendants say that this was a family arrangement in which each of the three 
daughters was given certain properties absolutely so that each became the absolute 
owner of whatever fell to her share. Pato also gave properties to each of her four 
grandsons who were then living, namely Kanhaiya Lal, Mukund Ram, Banwari Lal 
and Sital Prasad. The defendants asserted that they also took separate and 
absolute estates immediately and said tbat each has been holding and dealing 
with the properties so divided, separately and as absolute owners, ever since. Thus, 
at the dates of the transfers now challenged, each alienor had an absolute title to 
the properties alienated and the plaintiff has none. 


The trial Court held that though most of the properties in Pato’s hands came 
from her husband Nanak Chand, the plaintiff had not shown that the properties 
with which his four suits were concerned formed part of Nanak Chand’s estate. 


‘ An issue was also framed about the family settlement and one about estoppel. 
On both those points the learned Judge found against the plaintiff. The result 
d 


was that all four suits were dismissed. 


The High Court reversed these findings on appeal and held that all the pro- 
perties, including the ones in suit, farmed part of Nanak Chand’s estate. The 
learned Judges also held that though there was a family arrangement, it was a 
purely voluntary settlement made by Pato and was not made as the result of any 
dispute and that in any case it did not bind the plaintiff who was not a party to 
it and who does not claim through any of those who were. ‘They also held that there 
was no estoppel. Accordingly, the plaintiff’s claim was decreed in each of the 
four suits. 


Appeals were filed here in all four suits by the various defendants but Civit 
Appeals Nos. g1 and 93 of 1950 were dismissed for want of prosecution, therefore 
the decree of the High Court in the two cases out of which those appeals arose will 
stand. We are now only concerned with Civil Appeals Nos. 92 and 94 of 1950. 


In the lower Courts much of the effort was concentrated on finding out which 
items out of a large mass of property belonged to Nanak Chand and which did not. 
We do not intend to look into that because it is unnecessary on the view we take. 
We will therefore assume, without deciding, that all the properties in dispute were 
part of Nanak Chand’s estate. 


We will deal first with the family arrangement. The learned counsel for 
the plaintiff argued that the defendants never set up a family arrangement though 
they have used the words “family settlement”. He contended that what they 
falls pleaded was a gift out and out by Pato. It was pointed out that the defen- 
dants never suggested a dispute, neither did they suggest that any one ever questio- 
ned or doubted Pato’s absolute title to the property. Therefore, it was argued, 
the present case, which is based on the assumption that the property was not Pato’s 
and that she was laying wrongful claim to it, cannot be allowed because it flies in 
the face of the defendants’ pleadings. 


There is not much in this objection. The defendants did plead a family arrange- 
ment 2nd the matter was put in issue and fought out. The defendants’ case was 
that all the property was Pato’s. The plaintiff’s case was that it was all Nanak 
Chand’s. The issues were— 


“4. Whether Mst. Pato gave properties separately to each of her three daughters and to daughters” 
sons and put them in proprietary possession and they remained absolute owners of their properties 
and what is its effect on the case ? 


oy) 
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_ _ 5+ Whether the arrangement mentioned in issue No. 4 was by way of family settlement and what 
is its effect on the case ?” 


These issues are broad enough to cover the present point. If the properties 
really belonged to Nanak Chand, as the plaintiff claims, then the case for a family 


_ settlement becomes all the stronger, for itis clear that Pato laid claim to them as 


her own properties of which she could dispose by will, for that is what the docu- 
ment of 1864 really is. If, on the other hand, they were her properties, as the 
defendants say, then she had the right either to gift then outright or to settle them 
as the defendants say she did by way of a family arrangement. In either case, the 
matter was fully fought out and neither side was misled. 


The real question we have to decide is, has the family arrangement been prov- 
ed? We think it has. 


The direct evidence on this point is that of Shyam Lal (D.W. 1 in G.A. 
No. 94/50) and the first defendant there. He tells us that he had money lending 
transactions with Har Devi, Kanhaiya Lal, Shyam Lal and Pyare Lal on 
unregistered bonds from 1go2 till igro and from iIg1o on registered mortgage 
bonds. He says that— 

“They (that is to say, Har Devi, Mukand Ram, Kanhaiya Lal, Shyam Lal and Pyare Lal) 
showed one copy of a deed of will and said that Mst. Pato had given the property to her daughters 
and grandsons . . . . . . lamilliterate and Kanhaiya Lal brother of Mukand Ram had the 
deed of will read over to me at the time of mortgaging property in 1909 or 1910. It was by means 
of that paper that I came to know that Mst. Pato made her daughters and grandsons absolute 
owners and I know of the property which was mortgaged to me ”. 

Now it is true that the so-called will of 1864 does not make provision for the 
grandsons, not does it expressly confer an absolute estate on the legatees, but the 
‘witness is illiterate and had to depend on what he was told about the contents and 
meaning of the document, and what we have to test is the truth of bis assertion 
that the plaintiff Mukand Ram and Kanhaiya Lal, and other members of the family, 
told him that Mst. Pato had given the property to her daughters and grandsons. 
If they told him this, as he says they did, then it operates as an admission against 
Mukand Ram and shifts the burden of proof to him because he was one of the per- 
sons who made the statement. The statements made by the others are not rele- 
vant except in so far as they prove the conduct of the family. 


The plaintiff (P.W. 11 in G.A. 91/50) admits that Mst. Pato divided the estate 
but says that it was only for convenience of management and that neither she nor 
her daughters had, or pretended to have, anything more than a life estate. He 
denies that there was any gift or family arrangement. But he had to admit that 
the grandsons also got properties at the same time. His explanation is that it was 
for the purposes of “‘shradh” and pilgrimage to Gaya and he says that though they 
were given possession they were not the “owners”. 


We now have to choose between these two witnesses and see which is telling 
the truth. But before doing that we will advert to another member of the family, 
Pyare Lal, who was examined as a witness (D.W. 17) in C.A. 92/50. He admits 
a series of sales made by him but says that he had no will of his own and that he 
did just what Mukand Ram told him. 


Now to go back to the year 1864 when Mst. Pato madethe so-called will 
of 1864. This document was construed by the Privy Council in Mst. Hardei v. 
Bhagwan Singh and their Lordships said— 

“ In the events which happened this document did not become operative, but it is relevant as 
showing that at the date of its execution Pato was claiming an absolute right to dispose of the whole 
of the scheduled property ”. 

Mukand Ram was not a party to that litigation and the decision does not bind 
him but it operates as a judicial precedent about the construction of that docu- 
ment, a precedent with which we respectfully agree. She says there that the pro- 
perty “belongs exclusively to me without the participation of any one else”. That 
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assertion, coupled with the fact that she purported to dispose of the property after 
her death (which she could not have done as a limited owner), and taken in conjunc- 
tion with the subsequent conduct of the daughters and that of the grandsons, im- 
ports admissions by them that that was her claim and leaves us in little doubt 
about what she meant. We therefore reach the same conclusion as the Judicial 
Committee and hold that Mst. Pato claimed an absolute estate in 1864. 


We will now examine the conduct of the family after Pato’s death and the 
claims put forward by them from time to time. First, we have the statement of 
Mukand Ram in the witness box (P.W. 11 in G.A. 91/50) that on Pato’s death her 


daughters took separate possession of the properties in the following villages and. 
towns : 


Har Devi .. Qutabpur Amawti. 
Shakerpore. 


cea 
Bagh Alam Sarai. 

Houses, shops, etc. in Bazaar Kot, Sambhal. 
Durga Den .. Keshopur Bhindi. 

Tatarpore Ghosi. 

Half Bilalpat. 


eater pee Bagh. 
Shehzadi Serai. 

Houses, shops, etc. in Sherkhan Serai, Sambhal. 
Maha Devi -- Guretha. 


Behrampur. 

Hat Bilalpat. 
Mahmud Khan Serai. 
Houses, ete. in Kot. 


Grove in Alam Serai. 
The plaintiff also admits that the grandsons got some properties but does not give 
details. All he says is that they were given properties “for purposes of performance 


of ‘shradh’ and pilgrimage to Gaya”. 


Next, we have a long series of alienations by different members of the family 
with claims to absolute ownership which could only have sprung from titles derived 
either from a gift frém Pato or from a family settlement. We say “family settle- 
ment” because we know now that the bulk of the property (and according to the 
High Court the whole of it) was Nanak Chand’s. We alsa know that some of it 
was purchased by Pato after Nanak Chand’s death from the income of the estate. 
Pato had the right to purchase properties for herself if she wanted instead of adding 
them to her husband’s estate and we know she claimed title to the whole as an ab- 
solute owner in 1864. This claim may have been due to a mistaken view of Hindu 
law that in the absence of sons the widow gets an absolute estate, or it may have 
been due to other reasons, but that she made the claim is clear, and the subsequent 
conduct and statements of the family show that they either admitted the correct- 
ness of her claim and accepted the properties as gifts from her or they agreed to and 
acted on a family settlement ta avoid disputes on the basis that each got an absolute 
title to whatever properties fell to his or her share at the time of the division. 


The grandsons were minors at the time and were not parties to this arrange- 
ment, whatever its origin, and of course the widow and daughters could not enlarge 
their limited estates so as to bind the gransdons however much they agreed among, 
themselves. But for the moment we are not considering the legal effect of whatever 
the arrangement was but whether the conduct of the family gives rise to an inference 
that there was an arrangement in fact. 


A family arrangement can, as a matter of law, be implied fram a long course 
of dealings between the parties: Clifton v. Cockburn! and William v. William? ; 
and we have such a course of dealing here. First, there is a long series of alienations. 
by Har Devi stretching from 1877 down to 1916. We tabulate them below with 
the recitals she made about her title : 
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1J-1-77 Mortgage Qutabpur Amawti  “ owned by me”. Ex. LL-1 (G.A. 94) 
11-1-78 do do er: “devolved 
on me from my Ex.2Jr (C.A. 91) 
mother ”. 
20-3-81 do do Owner: “right of Ex, 2Hr (G.A. gr) 
inheritance from 
my father ”. 
7-9-83 Sale. Lalpur Owner: “right of Ex. 2Gr (G.A. gr) 
inheritance ”. 
23-8-87 Mortgage Qutabpur Amawti No recital Ex. L (C.A. 92) 
15-7-05 do do Absolute owner with Ex. BB-1 (G.A. 94) 
Kanhaiya Lal and 
Mukand Ram. 
19-11-08 do do No recital Ex. M-1 (C.A. 94) 
14-11-14 do do do Ex. V (C.A. 92) 
28-23-15 do do Owner : with Ex. X (G.A. 92) 
' Mukand Ram 
17-2-16 do do With Mukand Ram. Ex. N-1 (C.A. 94) 
No recital 
28-83-16 do do Owner : with Ex. MM-1 (C.A. 94) 
Mukand Ram 
and his son Ram 
2291-18 do Bebrampur Owner : with Ex. DDD 1: (G.A. gr) 
Buzurg Mukand Ram and 
Bhukan Saran. 
23-3-19 do do Owner : with Ex. Mr (G.A. gr) 
Mukand Ram 
and Pyare Lal 


It will be observed that Har Devi sometimes claimed to be absolute owner 
by right of inheritance from her father and at others from her mother in respect 
of the same village, but whichever way it was, the claim to absolute ownership was 
consistent throughout. This could only be referable to a family settlement where 
the origin of the property was in doubt but which was setttled by bestowing, or 
purporting to bestow, an absolute estate on the daughters. 


It will also be noticed that in later years Har Devi joined with Mukand Ram 
but still claimed an absolute estate along with him. ‘This was for the following 
reason. Soon after Mukand Ram attained majority, the mother and sons quarrelled. 
On 11th February, 1890, they referred their dispute to arbitration, Exhibit RR-1 
oe 94). Mukand Ram became a major in 1890 and Kanhaiya Lal in 1884. 

t appears from their agreement of 11th February, 1890, that Har Devi claimed an 
absolute title while her sons said she was only a limited owner. But the sons agreed 
to accept a decision to the effect that she had an absolute estate in the whole of the 
property in dispute between them should the arbitrator so decide. The properties 
avere— 

Qutabpur Amawti, 
Shakerpore, 
Houses, shops, etc., in Mohalla Kot in Sambhal. 


Another significant thing is that in this document both mother and sons agreed 
that all of Nanak Chand’s grandsons then in being were in separate possession and 
absolutely entitled to certain other properties which they expressly agreed were 
not to form the subject-matter of the arbitration. Here again, these titles could 
only be referable to a family arrangement, for the grandsons could not have got an 
absolute estate in any other way; nor could Har Devi, Mukand Ram tells us 
as P,W.11 (C.A.g1) that he and his brother Kanhaiya Lal got Shakerpore and some 
shops in Bazar Kot, Sambhal, as a result of this arbitration, but does not say what 
happened to Qutabpur Amawti. But it is significant that Har Devi’s dealings with 
Qutabpur Amawti after this date were all jointly with Kanhaiya Lal and Mukand 
Ram. It maybe that the arbitrator awarded it jointly or they agreed to hold it 
on that basis. We do not know. All we know is that they mortgaged it jointly. 


Behrampur fell to Mukand Ram’s share ang in the mortgage of the property 
an 1918 Har Devi joined with Mukand Ram and Murari Lals sons Bhukan 
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Saran in one case and with Pyare Lal in the other. But except for the last two 
mortgages of 1918 the conduct of Har Devi and her sons for 39 years from 1877 
to 1916 as disclosed in these deeds is only consistent with the family arrangement 
which the defendants allege, for on no other hypothesis could either the mother 
or the sons have laid claim to an absolute estate. 


We will next turn to Durga Devi. She died in 1888 but before she died she 
mortgaged Keshopur Bhindi which had fallen to her share on 3rd March, 1887, by 
Exhibit U-1 (C.A. 93) and claimed to be the owner. 


Then there is Maha Devi. The only direct evidence we have of her conduct 
is a written statement that she filed in O.S. 177/1897, Exhibit 2B1 (C.A.g1). She 
asserted there on 5th January, 1898, that she had been in proprietary possession 
.and occupation of her divided share of the property obtained by her from her mother 
under a deed of will. The circumstances in which she made this statement are to be 
found in the judgment in that suit, Exhibit Gr (C.A. 91). The suit was by Har 
Devi against her sister and a transferee who claimed title through the other sister, 
Durga Devi. Har Devi’s allegation was that Durga Devi had mortgaged Keshoper 
Bhindi and Tatarpore Ghosi on 3rd March, 1887. The mortgagee sued on his 
-deed and obtained a decree for sale. In execution of the decree he purchased 
the properties himself. Durga Devi died in 1888 and Har Devi claimed that Durga 
Devi had only a limited estate and that Maha Devi and herself were entitled 
‘to the properties by survivorship. Maha Devi refused to support her sister 
and took up the position that each sister, or at any rate that she, Maha Devi, got 
an absolute estate in the property that came to her and of which she was placed 
in separate possession, from Pato. On 16th December, 1910, Maha Devi mort- 
‘gaged Behrampur Buzurg and claimed that it belonged to her, being property 
left to her by her mother in which no one else had any rights. The deed is Exhibit 
BB-1 (C.A.93). On and July, 1911, she sold Bilalpat and claimed to be its exclu- 
‘sive proprietor, Exhibit R-1/(C.A. 93). 


We now come to two statements made by Har Devi and Maha Devi as witnes- 
ses in that suit. Strong exception was taken to their admissibility because the plain- 
tiff was not a party to the earlier litigation. It is a moot point whether they would 
‘be admissible under section 32 (3) of the Evidence Act, but we need not decide 
that because we do not intend to use them as proof of the truth of the facts stated 
in them. But they are, in our view, admissible to show the conduct of these two 
‘ladies. The conduct of the various members of the family is relevant to show that 
their actings, viewed as a whole, suggest the existence of the family arrangement 
on which the defendants rely. At this distance of time gaps in evidence that would 
‘otherwise be available have to be filled in from inferences that would normally 
have little but corroborative value. But circumstanced as we are, inferences from 
the conduct of the family is all that can reasonably be expected in proof of an arrange- 
ment said to, have been made in 1875. The statements that Har Devi and Maha 
Devi made as witnesses are therefore as relevant as recitals made by them in deeds 
and statements made by them in pleadings. ‘They do not in themselves prove the 
‘fact in issue, namely the family arrangement, because, in the absence of section 
32 (3), they are not admissible for that purpose, but as their conduct is relevant 
these statements are admissible as evidence of that conduct. 


Maha Devi’s Statement is Exhibit 2-Ar (C.A. gr) and Har Devis Exhibit 
2-¥1 (C.A.g1}. Both speak of an arrangement effected by Pato in her life-time 
and say that they entered into separate possession of the properties by reason of 
that arrangement. Har Devi says in addition that the grandsons were included 
-in the arrangement and given properties too. Therefore, we know that this is the 
title under which each claimed to hold in O.S. No. 177/1897. It is proof of their 
-assertion of this title at that early date and though it is no proof of the truth of those 
assertions it is proof of the fact that the assertions were made and that is all we need 
at the moment. 


We turn next to the conduct of 
-plaintiff Mukand Ram and his bro 






ndsons, and first we will consider the 
Kanhaiya Lal. The plaintiff attained 
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majority in 1890 and from that date down to 1922 we have a series of assertions. 
of a title that can only spring from the family arrangement. First, we have the 
deed of 11th February, 1890, Exhibit, RR-1 (C.A.g4) which we have already consi- 
dered in connection with Har Devi. This is the agreement between this brother 
and himself on the one hand and Har Devi on the other to refer. their dispute to 
arbitration. We have already commented on the fact that the two brothers asser- 
ted an absolute title to properties that were in their possession and acknowledged. 
the absolute title of Pyare Lal and Shyam Lal to the properties of which they 
were possessed. The only dispute they were prepared to submit to arbitration 


„was about the properties in Har Devi’s possession and there, they were prepared. 


to accept a decision upholding Har Devi’s claim to an absolute estate. 
After this came the following dealings : 


+ 


20-11-91 Sale Shahzadi Proprietary possession Ex. 2K1 (G.A. 91) 
Sarai “ devolved on us by 
right of inheritance 
from Pato ”. 
28-7-98 Sale Dugawar E i possession Ex. 2&1 (G.A. gr) 
i ie t of inheri- 
2-7-96 Mortgage Qutabpur Cea and 2 Ex. KK-1 (G.A. 94) 
Amawt chased by us’ 
“ possessed by us 
> with- 
out the participation 
of anybody else ”. 
gO-1-00 Sale Bazar Mahmud “proprietary posses- Ex. U (C.A. 92) 
ai, sion” by “ right of 
Sambhal inheritance °: “‘with- 


out the participa- 
tion of anyone else ”. 


157-05 Mortgage Qutabpur Owners: with Har Ex. BB- (G.A. 94) 
Amawti Devi “without the - 
participation of any- 
one else’, _ 


Kanhaiya Lal died about this time and thereafter Mukand Ram continued. 
to make transfers claiming to do so in his own right. He made the following along 
with Har Devi. We have already analysed them. They were— 


19-11-08 Ex.Mr C.A.94) 
I4-lI-14 Ex.V C.A.92) 
23- 2-15 Ex.X G.A.92) ; 
17- 2-16 Ex.N-ı . (CA.g4) 
28- 3-16 Ex.MMi (C.A.94) 
22- 1-18 Ex.DDD1 Acs 
23- 3-18 Ex.M1 C.A.91) 
But in addition to these he made the following transfers on his own : 
18-2-16 Sale Lashkarpur Absolute owner. Ex. PP-1 (C.A. 94) 
RAAR Sale hie etc., in Sam- do Ex. Y (G.A. 92) 
29~11~-22 Sale Qutabpur Amawti do. Ex.Q (G.A. 92) 
Next, we come to Shyam Lal. His alienations were as follows :— 
19-6-97 a ed Shops in Sambhal. Owner we Ex, W-1 (C.A. 94) 
QeI I-07 House in Sambhal. No recital Ex. TT-1 (G.A. 
17-09-09 do Bilalpat do Ex. UU-1 (C.A. 94 

In addition, he made the following transfers jointly with his brother Pyare Lal ; 
18-1-06 Mortgage BER ea shops No recitals .. Ex. EEE-1 (C.A. 94) 
21-210 do Bilalpat and Sabz. do Ex. AA-1 (C.A. 94) 

Pyare Lal also made two transfers on his own— 

23-9-18 Sale ’ Bilalpat “ Devolved on me” Ex, 15 (C.A. 94) 


from Nanak Chand 


right of inheri- 
E, : 
2-1-20 do > do do Ex. 18 (C.A. 93) 


~ 
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Lastly, there is Bhukhan Saran, who is Maha Devi’s daughter’s son. He- 
transferred as follows : 


26-3-18 Sale Houses, etc., In absolute and exclu- Ex. MM-r (C.A. 92) 
Sambhal, sive owner. 
Q-1-21 Relinquish- Bilalpat do Ex. DD-1 (G.A. 93) 
ment. 


These documents disclose a long line of conduct on the part of the various 
members of the family and show that from 1877 down to 1922 each dealt with the 
properties in his or her possession as absolute owner and set up exclusive proprie- 
tary title to the properties transferred. It is true the source of title was not consis-- 
tently stated, sometimes it was said to be Pato and at others Nanak Chand, but the 
assertion to a separate, exclusive and absolute title in each is common all through. 
There is only one way in which they could have got these exclusive titles and that is. 
by a family arrangement, for whether the property was Nanak Chand’s or whether- 
it was Pato’s, in neither event could any one of these persons bave obtained an abso- 
lute estate on the dates with which we are concerned : the grandsons, because the- 
reversion had not opened out; the daughters because, either way, they would only 
be limited owners under the Hindu Law. But if there was a family arrangement 
assented to by the daughters and later accepted and acted on by the sons when they 
attained majority, their claim to separate and independent absolute titles is under- 
standable. It does not matter whether the claims were well founded in law because 
what we are considering at the moment is not the legal effect of the arrangement 
but whether there was one in fact. 


Now, in spite of all these dealings, the conduct of Har Devi and Mukand Ram 
and Kanhaiya Lal was not always consistent. | They were greedy and while insis-- 
ting that they be allowed to hold on to what they had got, they wanted to snatch 
more if and when they could. The ball started rolling in 1890 as soon as Mukand. 
Ram attained majority. There was the reference to arbitration in that year to 
settle their dispute with their mother Har Devi. But even there, thers was the 
inconsistency regarding their own properties to which we have already referred. 
Mukand Ram’s later explanation in the witness bex that they got those properties 
for shradh purposes and for a pilgrimage to Gaya cannot be believed. 


Next, there was the suit by Mukand Ram and Kanhaiya Lal against their 
aunt Maha Devi in 1895: S. No. 21/1895, Exhibit 31 (G.A.g1). That was 
occasioned by two sales by Maha Devi on 19th February, 1883 and 2oth May, 1885. 
She stoutly maintained that she had an absolute title. ‘The litigation had a cheque-- 
red career and ultimately the suit was dismissed as barred by time. 


Next came suit No. 177 of 1897, Exhibit G1 (G.A. 91,) in which Har Devi sued 
Maha Devi and a transferee. ‘This time it was to set aside an alienation by Durga 
Devi, Durga Devi then being dead. Har Devi claimed that the property was Nanak 
Chand’s and that the daughters were limited owners. But again Maha Devi. 
stood by the family arrangement and asserted an absolute title in all the daughters; 
Exhibit 2B1 (C.A.g1). We have seen that Har Devi entered the box and admit- 
ted the arrangement: Exhibit2 F-1 (C.A. 91). The suit very naturally failed, 
but the result of the litigation is not relevant because the plaintiff was not a 
party. What we are examining is the conduct of Har Devi. 

In 1913 Har Devi tried again after Maha Devi’s death, this time against alie- - 
nees from Maha Devi. This is the suit that went up to the Privy Council, Mst. 
Hardei v. Bhagwan Singh. She failed again. 


Having failed against Maha Devi in the 1897 litigation, Har Devi next tried . 
her luck against Maha Devi’s grandson (daughter’s son) Bhukhan Saran, after 
Maha Devi’s death. The suit is O.S. 52/14 Exhibit 78 (C.A.g4). This time 
she succeeded with respect to some items and failed as regards the rest. But again- 
the result is irrelevant: Exhibits 6 and 8 (C.A.g4). 
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Now what we are examining at the moment is whether Shyam Lal, D.W.1 in 
“C.A.94, is to be believed when he says that Mukand Ram, among others, told 
him about the family arrangement under which Pato had divided all her property 
between her daughters and their sons. It is evident from what we have said above 
‘that Mukand Ram had been consistently asserting such a title for 31 years from 1891 
to 1922 despite his aberrations in 1890 and 1895. In particular he did this whenever 
he wanted to borrow money or to sell property; and he makes a significant admis- 
-sion in the witness box as P.W. 11 in G.A. gr that— 

“In the mortgage or sale of the property over which Msi. Har Devi was in possession none of her 
sisters or sisters’ sons joined. Similarly, in the sale or transfer of the property that came to Durga 
Devi, none of her sisters or other sisters’ sons joined ”. a 
He also admits that there was a division and separate possession from 1876. He 
says that it was for convenience of management and says that it was after Pato’s 

„death, but in view of the mass of evidence that we have just analysed, we think it 
far more likely that he told Shyam Lal just what Shyam Lal says he did. After 
all, he was borrowing money from Shyam Lal on each of these occasions ; so there 
is every reason to believe that he would have told Shyam Lal what he had so repeat-~ 
‘edly asserted to his other transferees. We accordingly believe Shyam Lal. 


That at once shifts the burden of proof to the plaintiff, and what is his expla- 
nation? First, a division of the estate for convenience of management (but that 
-does not explain the long chain of unchallenged transfers bar Har Devi’s efforts 
-in four cases) ; and second, that the grandsons got property absolutely for the purpo- 
‘ses of Shradh and pilgrimage : (an explanation which we disbelieve.) We are 
therefore left with the plaintiff’s admission to Shyam Lal and that admission, cou- 
pled with the conduct and actings of the family, firmly establishes the family arrange- 
ment. We accordingly hold that, whether the property belonged to Pato or to 
Nanak Chand, Pato claimed an absolute right which the daughters acknowledged, 
and in return they and their sons were given separate and absolute estates in separate 
portions of the property immediately. 
This arrangement bound the daughters because they were parties to it and recei- 
ved good consideration. But so far as the sons are concerned, they were minors 
at that time and were not parties to this arrangement, for no one suggests that they 
were represented by guardians who entered into it on their behalf. Therefore, 
the properties they received were, so far as they are concerned, gifts pure and simple 
.from Pato with the assent of her daughters. It does not matter whether the proper- 
ties were Pato’s exclusive properties or whether they came to her from her husband, 
because, either way, the title to the properties resided in her and she was the only 
person competent to pass it on to another. If her title was absolute, the sons get 
absolute estates. If it was the limited title of a Hindu widow, they obtained a 
limited title good during her life, and, as the daughters consented to the gifts and 
-obtained properties for themselves as a result of the arrangement that resulted in 
these gifts, they would not be permitted to question the gifts ; and the Privy Council 
so held in Har Devi’s suit against the alienees from Maha Devi: Mst. Hardet v. 
Bhagwan Singh. But so far as the grandsons are concerned, the mere fact that each 
received a separate gift from Pato at a time when they were not competent to assent 
-or to dissent would not in itself bind them. To achieve that result, there would 
have to be something more ; and it is to that something more that we will now direct 
our attention. 


But before doing that, we will pause to distinguish Rani Mewa Kuwar v. Rani 
Hulas Kuwar? ; Khunni Lal v. Gobind Krishna Narain®, and: Ramsumran Prasad v. Shyam 
Kumari*. It is well settled that a compromise or family arrangement is based on the 
-assumption that there is an antecedent title of some sort in the parties and the agree- 
ment acknowledges and defines what that title is, each party awe barron all claims 
to property other than that falling to his share and recognising the right of the others, 
-as they had previously asserted it, to the portions allotted to them respectively. 








ry ALR. 1919 P.C. 27. at 102 (P.C.). 
2. (1874) LR. 1 LA. 157 at 166. 4. (1922) 44 M.L.J. 751: L.R. 49 LA. 942 
2. fot ar M.L.J. 645: L.R. 38 LA. 87 at 948 (P.C.). 


11) SAHU MADHO DAS 9. MUKAND RAM (Bose, 7.). ti. 


That explains why.no conveyance is required in these cases to pass the title from the 
‘one in whom it resides to the person receiving it under the family arrangement. 
It is assumed that the title claimed by the person receiving the property under the 
arrangement had always resided in him or her so far as the property falling to his 
“or her share is concerned and therefore no conveyance is necessary. But, in our 
“opinion, the principle can be carried further and so strongly do the Courts lean in 
favour of family arrangements that bring about harmony in a family and do justice 
to its various members and avoid, in anticipation, future disputes which might 
ruin them all, that we have no hesitation in taking the next step (fraud apart) and 
by errr an arrangement under which one set of members abandons all claim to 
-all title and interest in all the properties in dispute and acknowledges that the sole 
-and absolute title to all the properties resides in only one of their number (provided 
-he or she had claimed the whole and made such an assertion of title) and are content 
‘to take such properties as are assigned to their shares as gifts pure and simple from 
‘him or her, or as a conveyance for consideration when consideration is present. 


r 


The legal position in such a case would be this. The arrangement or compro- 
‘mise would set out and define that the title claimed by A to all the properties in 
«dispute was his absolute title as claimed and asserted by him and that it had always 
resided in him, Next, it would effect a transfer by A to B, C and D (the other mem- 
‘bers to the arrangement) of properties X, Y and Z; and thereafter B, C and B 
would hold their respective titles under the title derived from A. But in that event, 
sthe formalities of law about the passing of title by transfer would have to be observed, 
and now either registration or twelve years adverse possession would be necessary. 
But in the present case, we are dealing with an arrangement made in 1875 at a 
time when the Transfer of Property Act was not in force and no writing was required ; 
and, as there is no writing, the Registration Act does not apply either. ‘Therefore, 
the oral arrangement of 1875 would be sufficient to pass title in this way and that 
‘In our opinion, is what happened. 


But these rules only apply to the parties to the settlement and to those who claim 
through or under them. They cannot be applied to the minor sons who were not 
parties either personally or through their guardians and who do not claim title 
-either through Pato or her daughters. So far as they are concerned, what they 
received were gifts pure and simple and the only assent that could be inferred from 
mere acceptance of the gift and nothing more would be assent to that particular gift 
and not assent to the gifts similarly made to others; and for this reason. 


When Mukand Ram attained majority he had two titles to choose from. One 
from Pato as a limited owner coupled with the assent of the daughters to her gift 
to him. In that case, he would hold a limited estate till the reversion opened out. 
The gift would be good during Pato’s life-time because she had that title to convey, 
and thereafter, till the three daughters died, because they assented to it and obtained 
considerable benefit for themselves from the transaction out of which it arose. 
The other title would be an absolute one on the basis that Pato was the absolute 
-owner of the properties. That title could only be referable to the family arrange- 
ment, and if Mukand Ram, knowing the facts, assented to the arrangement ex 
post facto, he will be precluded from challenging it for reasons which we sball now 

If the properties were Nanak Chand’s, which is the assumption on which 
we are deciding this case, then Pato was a limited owner under the Hindu law, 
but as such she represented the estate and any title she conveyed, whether by gift 
‘or otherwise, would not be void ; it would only be voidable. It would be good 
as against all the world except the reversioner who succeeded when the reversion 
opened out and he is the only person who would have the right to avoid it; and 
it would continue to be good until he chose to avoid it. Therefore, if he does not 
-avoid it, or is precluded from doing so, either because of the law of limitation or 
by his own conduct, or for any other reason, then no one else can challenge it ; 
and the law is that once a reversioner has given his assent to an alienation, whether 
-at the time, or as a part of the transaction, or later as a distinct and separate act, 
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ke is bound though others may not be, and having given his assent he cannot go- 
back on it to the detriment of other persons ; all the more so when he himself recei- 
ves a benefit: see Raja Modhu Sudan Singh v. Rooke} ; Bijoy Gopal v. Krishna?, and 
Ramgouda Annagouda v. Bhausaheb?. Lord Sinha, delivering the judgment of the 
Privy Council in the last of these three cases, said at page 402— 

“It is settled law that an alienation by a widow in excess of her powers is not altogether void 
but only voidable by the reversioners, who may either singly or as a body be precluded from exercising 
their right to avoid ıt either by express ratification or by acts which treat it as valid or binding”. 

‘This was followed in Dhiyan Singh v. Jugal Kishore* though the ground of that deci-- 
sion was estoppel. We are now founding on another principle which is not groun-- 
ded on estoppel and which, indeed, is net peculiar to Hindu law. 


Estoppel is rule of evidence which prevents a party from alleging and proving 
the truth. Here the plaintiff is not shut out from asserting anything. We are 
assuming in his favour that Pato had only a life estate and we are exmining at length. 
his assertion that he did not assent to the family arrangement. The principle 
we are applying is therefore not estoppel. It is a rule underlying many branche» 
of the law which precludes a person who, with full knowledge of his rights, has 
once elected to assent to a transaction voidable at his instance and has thus elected 
not to exercise his right to avoid it, from gomg back on that and avoiding it at a 
later stage. Having made his election he is bound by it. 

So far as the Hindu law is concerned, Lord Dunedin explained in Rangasami 
Goundenv. Nachiappa Gounden®, a case in which a widow gifted properties to her 
nephew, that though the reversioner is not called upon to exercise his right to avoid 
until the reversion falls in and so no assent can be inferred from mere inaction prior 
to the death or deaths of the limited owner or owners, he is not bound to wait and. 

“ of course something might be done even before that time which amounted to an actual 
election to hold the deed good ”. 
Ramgouda’s case? is an illustration of what that something can be, for there the assent 
was given by the ultimate reversioner before he became in titulo to alienations by a 
widow, one of which was a gift. The present case is another illustration. For 
the reasons we have given and which we shall now further examine, we hold that 
the plaintiff, who is in titulo now that the succession has opened out, unequivocally 
assented to the arrangement with full knowledge of the facts and accepted benefit 
under it, therefore, he is now precluded from avoiding it, and any attempts he made 
to go behind that assent when it suited his purpose cannot render the assent once 
given nugatory even though it was given when he was not in titulo and even though 
the -assent was to a series of gifts. 


The real question is whether the plaintiff assented to the family arrangement, 
and as the plaintiff was not a party tc the arrangement his assent to the arrangementy,. 
itself, and not to something else, must be clearly established, and also his knowledge 
of the facts. But we think they have been. In the first place, there was the express 
assent in 1890 to the gifts made to the other grandsons on the basis that each grand- 
son got an absolute estate. Next, there was the long course of dealings by Kanhaiya 
Lal and Mukand Ram in which they asserted absolute titles. Mukand Ram tells 
us in the witness box as P.W. 11 (C.A. g1) that Kanhaiya Lal was the karta of the 
joint family to which Mukand Ram belonged, therefore Kanhaiya Lal’s dealings 
with the properties which he and his brother held under a joint and undivided 
title are also relevant as they will bind Mukand Ram. And lastly, there is Mukand 
Ram’s representation to Shyam Lal (D.W.1 in C.A. 94) which leaves us in no doubt 
about his knowledge. The cumulative effect of this course of conduct leads to a 
reasonable inference that Kanhaiya Lal and Mukand Ram were holding, not on 
the basis of a separate and individual gift made by a life owner with the assent of 
the next set of life owners, but on the basis of the family arrangement which was 


1, (1897) 7 M.L.J. 127: LR. 24 LA. 164 I.L.R. 52 Bom. 1 (P.C.). 
at 169: LL.R. 25 Cal. 1 (P.C 4. (1952) S.C.J. 142: 1952 S.C.R. 478 at 


2, (1907) 17 MLL.J. 154 TL. r. 34 I.A. 87 
eaa 5. (1918) 36 M.L.J. 493: LR 46 LA. 
g. (1927) 53 ML.J. 350 : L.R. 54 LA. 396: 72 at 86 & 87: LL.R. 42 Mad. 523 {P.G.) — 
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“one composite whole in which the several dispositions formed parts of the same 
transaction under which Mukand Ram himself acquired a part of the estate : see 
Ramgouda v. Bhausaheb’. We are therefore satisfied that the plaintiff’s assent was 
to this very arrangement ; and that concludes both, cases. 


In C.A. 94/50 there is, in addition, a direct personal estoppel against the plain- 
tiff. The transfers that are challenged there are sales of 23rd September, 1918 
-and 25th November, 1919, made by two of the grandsons, one personally and the other 
by the guardian, but the relevant dates for the purposes of the estoppel are later 
because the representation in this case was not made to the immediate transferees 
‘but to the first defendant who obtained title to the properties at a later date, in 
-one case by a sale from the immediate transferee, in the other by pre-emption. 
But the exact dates do not matter because the representation to the first defendant 
was made in 1910 before the first defendant’s purchases. It was made by Kanhaiya 
Lal and Muknda Ram as well as by other members of the family. We have already 
referred to the first defendant’s evidence. This case would therefore be governed 
‘by Dhiyan Singh v. Jugal Kishore? in any event. But we need not elaborate this 
further because of the other principle which, in our opinion, is sufficient to dispose 
-of both the present cases. 


The result is that both appeals are allowed. ‘The decrees of the High Court 
-are set aside and those of the first Court dismissing the plaintiff’s claims in those 
‘suits out of which Civil Appeals g2 and 94 of 1950 arise are restored. Costs here 
and in the High Court will be paid by the plaintiff-respondent but there will be 
only one set of costs and they will be divided half and half between the two sets 
«of appellants. 


G.R./K.S. — -e Appeals allowed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT.— VIVIAN Bose, B. JAGANNADHADAS AND B, P. Sinwa, JJ. 
‘Sangram Singh .. Appellant* 
ve 
‘Election Tribunal, Kotah and another .. Respondents. 


Representation of the People Act (XLII of 1951), section 105—Scope and effect—Does not take away or 
curtail jurisdiction of High Court under Articles 136 and 226 of the Constitution of India (1950)— Jurisdiction 
-of Hig — When exercised, 


Civil Procedure Code (V of 1908), Order 9, rules 6 and 7 and Order 17, rule 2—Scope—Ex parte proceedings 
—Subsequent appearance by party—Discretion of Court to allow—Right of party declared ex parte to appear 
subsequently. 


The jurisdiction of the High Court under Article 226 of the Constitution is not taken away of 
curtailed by section 105 of the Reppessn tation of the People Act of 1951 (which makes every order or 
the Tribunal final and conclusive). Certiorari will be issued when the Court or Tribunal acts illegally 
in the exercise of its undoubted jurisdiction, as when it decides without giving an opportunity to the 
parties to be heard, or violates the principles of natural justice. 


Hari Vishnu v. Ahmad Ishaque, (r955) S-S, 267; Durga Shankar Mehta v. Raghuraj Singh (1954) 
S.C.J. 731 : (1954) 2 M.L.J. 435 an | krushna Bose v. Binod Kanungo, (1954) S.C.J. 286 : (1954) 1 
M.L.J. 489, followed. 


The jurisdiction which Articles 226 and 136 of the Constitution confer entitles the High Court 
_and the Supreme Court to examine the decisions of all Tribunals to see whether they have acted 
illegally. t jurisdiction cannot be taken away by a legislative device that purports to confer 
power on a tribunal to act illegally by enacting a statute that its illegal acts shall become legal the 
moment the tribunal chooses to say they are legal. But High Courts do not and shòðuld not act as 
Courts of appeal under Article 226. Their powers are purely discretionary and though no limit 
.can be placed upon that discretion it must be exercised along recognised lines and not arbitrarily ; 
-and one of the limitations im by the Courts on themselves 1s that they will not exercise Jurisdiction 
in this class of cases unless substantial injustice has ensued, or is likely to ensue. It 1s a sound exercise 





1, (1927) 53 M.L.J. 350: L.R. 54 I.A. 396 2. (1952) S.C.J. 142: 1952 S.C.R. 478. 
-at 402 : I.L.R. 52 Bom. 1 (P.G.). 
* Civil Appeal No. 214 of 1954. 22nd March, 1955. 
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of discretion to bear in mind the policy of the Legislature to have disputes about these special rights 
decided as speedily as may be. ‘Therefore writ petitions should not be lightly issued in this class of” 
case. 


The Courts hands are not tied by an earlier ex parte order. The Court has the widest ible- 
discretion to di of the suit or proceeding in one of the modes directed in that behalf by Order ġ. 
or make such other order as it thinks fit. If the Court thinks that its hands are tied by Order 9, rule 7, 
then it is not exercising the discretion which the law says it should, in a given case, where interference 
may be called for. 


[In the instant case it was found the Tribunal did not exercise its discretion because it consi- 
dered that it had none and thought that until the ex parte order was set aside the defendant could not 
ap either personally or through counsel. As no good cause was shown for ndn-appearance the: 

endant could not be relegated to the position that he would have or oa if he had appeared at 
the earlier hearing; but he had a right to appear through counsel and take part in the proceedings. 
from the stage at which they had been reached subject to such terms and conditions as the Tribunal 
might think fit to impose.] 

Appeal from the Judgment and Order, dated the 17th July, 1953, of the 
Rajasthan High Court (Jaipur) in Civil Writ Application No. 128 of 1953. 


R. K. Rastogi and Ganpat Rai, Advocates, for Appellant. 
R. C. Prasad, Advocate for S. L. Chhibber, Advocate, for Respondent No. 2. 


The Judgment of the Court was delivered by 


Bose, 7.—-The second respondent Bhurey Lal filed an election petition under 
section 100 of the Representation of the People Act against the appellant Sangram: 
Singh and two others for setting aside Sangram Singh’s election. 


The proceedings commenced at Kotah and after some hearings the Tribunal 
' made an order on 11th December, 1952, that the further sittings would be at Udai-. 
pur from the 16th to the 21st March, 1953. It was discovered later that the 16th 
was a public holiday, so on 5th January, 1953, the dates were changed to “‘ from the 
17th March onwards” and the parties were duly notified. 


On the 17th the appellant did not appear nor did any of the three counsel 
whom he had engaged, so the Tribunal proceeded ex parte after waiting till 1-15 P.M.. 


The Tribunal examined Bbhurey Lal and two witnesses on the 17th, five more 
witnesses on the 18th and on the igth the case was adjourned till the aoth. 


On the 20th one of the appellant’s three counsel, Mr. Bharat Raj, appeared 
but was not allowed to take any part in the proceedings because the Tribunal said 
that it was proceeding ex parte at that stage. ‘Three more witnesses were then exa- 
mined. 


On the following day, the 21st, the appellant made an application asking that 
the exparte proceedings be set aside and asking that he be allowed to cross-examine 
those Bhurey Lal’s witnesses whose evidence had already been recorded. 


The Tribunal heard arguments and passed an order the same day rejecting 
the application on the ground that the appellant had 
‘ failed to satisfy ourselves that there was any just or unavoidable reason preventing the arpeare- 


ance of Respondent No. 1 himself or of any of his three learned advocates between the 17th and the 
rgth of March, 1953”, 


and it added— 


“at all events, when para. 10 of the affidavit makes it clear that Shri Bharatraj had already 
received instructions to appear on 17th March, 1953 there was nothing to justify his non-appearance 
on the 18th and 19th of March, 1953, if not, on the 17th as well”, 


The appellant thereupon filed a writ petition under Article 226 of the Consti-. 


tution in the High Court of Rajasthan and further proceedings before the Tribunal 
were stayed. 


The High Court rejected the petition on 17th July, 1953, on two grounds— 


“ (1) In the first place, the Tribunal was the authority to decide whether the reasons were- 
sufficient or otherwise and the fact that the Tribunal came to the conclusion that the reasons set forth. 
by counsel for the petitioner were insufficient cannot be challenged in a petition of this nature” 
and 
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(2) “© On the merits also, we feel no hesitation in holding that counsel for the petitioner were 
grossly negligent in not appearing on the date which had been fixed for hearing, more than two months - 
previously ”’, 

Five months later, on 16th December, 1953, the High Court granted a certificate - 
under Article 133 (1) (c) of the Constitution for leave to appeal to this Court. 


The only question before the High Court was whether the Tribunal was right 
in refusing to allow the appellant’s counsel to appear and take part in the procee-- 
dings on and after the 20th of March, 1953 and the first question that we have to. 
decide is whether that is sufficient ground to give the Hig Court jurisdiction to 
entertain a writ petition under Article 226 of the Constitution. That, in our opi- 
nion, is no longer res integra. The question was settled by a Bench of seven Judges 
of this Court in Hart Vishnu v. Ahmad Ishaque* in these terms : 

“* Certiorari will also be issued when the Court or Tribunal acts illegally in the exercise of its 
undoubted jurisdiction, as when it decides without giving an opportunity to the parties to be heard, . 
or violates the principles of natural justice ”. 


That is exactly the position here. 


It was urged that that cannot be so in election matters because of section 
105 of the Representation of the People Act of 1951 (Act XLIII of 1951), a section. 
which was not considered in the earlier case. It runs thus— 


‘* Every order of the Tribunal made under this Act shall be final and conclusive ”’. 


It was argued that neither the High Court nor the Supreme Court can itself” 

ess the law in trying to set right what it considers is an error of law on.the 
part of the Court or Tribunal whose records are under consideration. It was sub- 
mitted that the Legislature intended the decisions of these tribunals to be final on. 
all matters, whether of fact or of law, accordingly, they cannot be said to commit 
an error of law when, acting within the ambit of their jurisdiction, they decide 
and lay down what the law is, for in that sphere their decisions are absolute, as. 
absolute as the decisions of the Supreme Court in its own sphere. Therefore, it 
was said, the only question that is left open for examination under Article 226 in 
the case of an Election Tribunal is whether it acted within the scope of its jurisdic- - 
tion. 

But this, also, is no longer open to question. The point has been decided by 
three Constitution Benches of this Court. In Hari Vishnu v. Ahmad Ishaque', the 
effect of section 105 of the Representation of the People Act was not considered, 
but the Court laid down in general terms that the jurisdiction under Article 226. 
having been conferred by the Constitution, limitations cannot be placed on it 
except by the Constitution itself: see pages 238 and 242. Section 105 was, however, 

. considered in Durga Shankar Mehta v. Raghuraj Singh? and it was held that that section 
cannot cut down or affect the overriding powers of this Court under Article 136. 
The same rule was applied to Article 226 in Raj Krushna Bose v. Binod Kanungo and 
others? and it was decided that section 105 cannot take away or whittle down the 
powers of the High Court under Article 226. Following those decisions we hold . 
that the jurisdiction of the High Court under Article 226 is not taken away or cur- - 
tailed by section 105. 


The jurisdiction which Articles 226 and 136 confer entitles the High Courts - 
and this Court to examine the decisions of all Tribunals to see whether they have 
acted illegally. That jurisdiction cannot be taken away by a legislative device 
that purports to confer power on a tribunal to act illegally by enacting a statute 
that its illegal acts shall become legal the moment the tribunal chooses to say they 
are legal. The legality of an act or conclusion is something that exists outside 
and apart from the decision of an inferior tribunal. It is a part of the law of the 
land which cannot be finally determined or altered by any tribunal of limited juris- - 
diction. The High Courts and the Supreme Court alone can determine what the 





1. (1955) S.C.J. 267: ALR. 1955 S.G. ALR. 1 S.C, 520, 522. 
233, 249. 3. (1954) S.G.J. 286 : (1954) 1 M.L..J. 489 :- 
2. (1954) S.C.J. 791: (1954) 2 M.L.J. 435: 1954 8.C.R..913, 918. (S.C). 
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law of the land is vis a vis al! other Courts and tribunals and they alone can pronounce 
with authority and finality on what is legal and what is not. All that an inferior 
tribunal can do is tu reach a tentative conclusion which is the subject to review 
under Articles 226 and 136. ‘Therefore, the jurisdiction of the High Courts under 
Article 226 with that of the Supreme Court above them remains to its fullest extent 
despite.section 105. 


That, however, is not to say that the jurisdiction will be exercised whenever 
there is an error of law. The High Courts do not, and should not, act as Courts 
of appeal under Artige 226. ‘Their powers are purely discretionary and though 
no limits can be placed upon that discretion it must be exercised along recognised 
lines and not arbitrarily; and one of the limitations imposed by the Courts on them- 
‘selves is that they will not exercise jurisdiction in this class of case unless substantial 
injustice has ensued, or is likely to ensue. They will not allow themselves to be 
turned into Courts of appeal or revision to set right mere errors of law which do not 
occasion injustice in a broad and general sens:, for, though no Legislature can im- 
pose limitations on these constitutional powers it is a sound exercise of discretion to 
bear in mind the policy of the Legislature to have disputes about these special rights 
‘decided as speedily as may be. Therefore, writ petitions should not be lightly 
entertained in this class of case. 


We now turn to the decision of the Tribunal. The procedure of these tribu- 
nals is governed by section go of the Act. The portion of the section that is rele- 
vant here is sub-section (2) which is in these terms : 

“ Subject to the provisions of this Act and of any rules made thereunder, every election petition 
shall be tried by the Tribunal, as nearly as may be, in accordance with the procedure applicable 
under the Code of Civil Procedure, 1g08 (Act V of 1908) to the trial of suits ”. 

We must therefore direct our attention to that portion of the Civil Procedure Code 
that deals with the trial of suits. 


Now a code of procedure must be regarded as such. It is procedure, something 
designed to facilitate justice and further its ends: not a penal enactment for punish- 
ment and penalties; not a thing designed to trip people up. Too technical 
a construction of sections that leaves no room for reasonable elasticity of interpreta- 
tion should therefore be guarded against (provided always that justice is done to 
both sides) lest the very means designed for the furtherance of justice be used to frus- 
trate It. 


Next, there must be ever present to the mind the fact that our laws of proce- 
dure are grounded on a principle of natural justice which requires that men should 
not be condemned unheard, that decisions should not be reached behind their backs, 
that proceedings that affect their lives and property should not continue in their 
absence and that they should not be precluded from participating in them. Of 
course, there must be exceptions and where they are clearly defined they must be 
given effect to. But taken by and large, and subject to that proviso, our laws of 
procedure should be construed, wherever that is reasonably possible, in the light 
of that principle. 

The existence of such a principle has been doubted, and in any event was con- 
demned as unworkable and impractical by O’Sullivan J. in Hariram v. Pribhdas'. He 
regarded it as an indeterminate term “liable to cause misconception” and his views 
were shared by Wanchoo, C.J. and Bapna, J. in Rajastan : Sewa Ram v. Misrimal*. 
But that a law of natural justice exists in the sense that a party must be heard in a 
Court of law, or at any rate be afforded an opportunity to appear and defend him- 
self, unless there is express provision to the contrary, is, we think, beyond dispute. 
See the observations of the Privy Council in Balakrishna Udayar v. Vasudeva Ayyar', 
and especially in T. M. Barret v. African Products, Lid.* where Lord Buckmaster 
said— 





1, ALR. 1945 Sind 98, 102. LL.R. 40 Mad. 793, 800 (P.C.). 
2. ALR, 1952 Raj. 12, 14. 4 ADR. 1928 P.G. 261, 262. 
3. (1917) 33 M.L.J. 69: L.R. 44 LA. 261: 
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as “no forms or procedure should ever be permitted to exclude the presentation of a litigant’s 
ence’. 


Also Haii Vishnu’s caset which we have just quoted. 
In our opinion, Wallace, J. was right in Venkatasubbiah v. Lakshminarasimham? in 


holding that— 


“ One cardinal principle to be observed in trials by a Court obviously is that a party has a right 
to appear and plead his cause on all occasions when that cause comes on for hearing ”, 


and that— 
. Tt follows that a party should not be deprived of that right and in fact the Court has no option 
to refuse that right, unless the Code of Civil Procedure deprives him of it”. . 
Let us now examine that Code; and first, we will turn to the body of the Code, 
Section 27 provides that 
“ Where a suit has been duly instituted, a summons may be issued to the defendant to appear 
and answer the claim’. 


Section 30 gives the Court power to 

“ (b) issue summonses to persons whose attendance is required either to give evidence or to 
produce documents or such other objects as aforesaid ”. 
Then come the penalties for default. They are set out in section 32 but they are 
confined to cases in which a summons has been issued under section 30. There if no 
penalty for a refusal or an omission to appear in response to a summons under sec- 
tion 27. It is true certain consequences will follow if æ defendant does not appear 
and, popularly speaking, those consequences may be regarded as the penalty for 
non-appearance, but they are not penalties in the true sense of the term. _ They are 
not punishments which the Court is authorised to administer for disregard of its 
orders. The antithesis that section 32 draws between section 27 and section 30 is 
that an omission to appear in response to a summons under section 27 carries no 
penalty in the strict sense, while disregard of a summons under section 30 may 
entail punishment. ‘The spirit of this distinction must be carried over to the First 
Schedule. We deprecate the tendency of some Judges to think in terms of punisb- 
ments and penalties properly so called when they should instead be thinking of 
compensation and the avoidance of injustice to both sides. 


We turn next to the Rules in the First Schedule. It is relevant to note that 
the Rules draw a distinction between the first hearing and subsequent hearin 
and that the first hearing can be either (a) for settlement of issues only, or (4) for 
final disposal of the suit. 


First, there is Order 5, rule 1: 
“oo... ee ee). a SUMMONS may be issued to the defendant to appear and answer 
the claim on a day to be therein specified’’. 
This summons must state whether the hearing is to be for settlement of issues only 
or for final hearing (rule 5). If it is for final hearing, then (rule’8), 
“it shall also direct the defendant to produce, on the day fixed for his appearance, all witnesses 
upon whose evidence he intends to rely in support of his case ”. 
Then comes Order 8, rule r, which expressly speaks of “the first hearing”. Order g 
follows and is headed “Appearance of parties and consequence of non-appearance’’, 
Now the word “consequence” as opposed to the word “penalty” used in sec- 
tion 32 is significant. It emphasises the antithesis to which we have already drawn 
attention. So also in rule 12 the marginal note is “Consequence of non-attendance” 
and the body of the rule states that the party who does not appear and cannot 
show sufficient cause, 
“shall be subject to all the provisions of the foregoing rules applicable to plaintif and defend- 
ants, respectively, who do not appear ”, 





I. 1955 8.G.J. 267: ALR. 1955 S.C. 293, 249. 1274. 
2. (1925) 49 M.L.J. 273: ALR. 1925 Ma 
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The use of the word “penalty” is scrupulously avoided. 


Our attention was drawn to rule 6 (2) and it was argued that Order g does 
contemplate the imposition of penalties. But we do not read this portion of the 
rule in that light. All that the plaintiff has to do here is to pay the costs occasioned. 
by the postponement which in practice usually means the cost of a fresh summons 
and the diet money and so forth of such of the witnesses as are present; and these 
costs the plaintiff must pay irrespective of the result. 


Rule 1 of Order 9 starts by saying— 
°° On the day fixed in the summons for the defendant to appear and answer è « èass. ” 


and the rest of the rules in that Order are consequential on that. This is emphasised. 
‘by the use of the word “postponement” in rule 6 (1) (¢), of “adjournment” in rule 7 
and of “adjournment” in rule 1. Therefore, we reach the position that Order 9,. 
rule 6 (1) (a), which is the rule relied on, is confined to the first hearing of the suit 
and does not per se apply to subsequent hearings : see Sahtbzada Zeinulabdin Khan v. 
Sahibzada Ahmed Raza Khan }. 


Now to analyse rule 6 and examine its bearing on the first hearing. When 
the plaintiff appears and the defendant does not appear when the suit is called. 
on for hearing, if it is proved that the summons was duly served— . 


ay. -2e serie. i ee BE Ss the Court may proceed ex parte”. 


The whole question is, what do these words mean? Judicial opinion is sharply 
divided about this. On the one side is the view propounded by Wallace, J. in 
Venkaiasubbiah v. Lakshminarasimham* that ex parie merely means in the absence 
of the other party, and on the other side is the view of O’Sullivan, J. in Hartram v.. 
Pribhdas * that it means that the Court is at liberty to proceed without the defendant 
till the termination of the proceedings unless the defendant shows good cause for 
his non-appearance. The remaining decisions, and there are many of them,. 
take one or the other of those two views. 


In our opinion, Wallace, J. and the other Judges who adopt the same line 
of thought, are right. As we have already observed our laws of procedure are 
based on the principle that, as far as possible, no proceeding in a Court of law 
should be conducted to the detriment of a person in his absence. There are of course 
exceptions, and this is one of them. When the defendant has been served and has. 
been afforded an opportunity of appearing, then, if he does not appear, the Court 
may proceed in his absence. But, be it noted, the Court is not directed to make an. 
ex parte order. Of course the fact that it is proceeding ex parte will be recorded in. 
the minutes of its proceedings but that is merely a statement of the fact and is not an 
order made against the defendant in the sense of an ex parte decree or other ex parte 
order which the Court is authorised to make. All that rule 6 (1) (a) does is to re-- 
move a bar and no more. It merely authorises the Court to do that which it could 
not have done without this authority, namely to proceed in the absence of one of the 
parties. The contrast in language between rule 7 and 13 emphasises this. 


Now, as we have seen, the first hearing is either for the settlement of issues 

or for final hearing. Ifit is only for the settlement of issues, then the Court cannot 

ass an ex parte decree on that date because of the proviso to Order 15, rule 3 (1). 
which provides that that can only be done when 


“the parties or their pleaders are present and none of them objects ”, 


On the other hand, ifit is for final hearing, an ex parte decree can be passed, and if it 
is passed, then Order g, rule 13 comes into play and before the decree is set aside the 
Court is required to make an order to set itaside. Contrast this with rule 7 which does 
not require the setting aside of what is commonly, though erroneously, known as 
“the ex parte order’. No order is contemplated by the Code and therefore no 
order to set aside.the order is contemplated either. But a decree is a command. 





I. es L.R. o 233, 236. 3. ALR. 1945 Sind 98, 102, 
2. tens 49 M.L.J. 273: ALR. 1925 Mad. 1274. 
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or order of the Court and so can only be set aside by another order made and record~- _ 
ed with due formality. 


Then comes rule 7 which provides that if at an adjourned hearing the defendant 
appears and shows good cause for his “‘prestous non-appearance’’, he can be heard. 
in answer to the suit 


“as if he had appeared on the day fixed for his appearance ”. 


This cannot be read to mean, as it has been by some learned Judges, that he cannot 
be allowed to appear at all if he does not show good cause. All it means is that he 
cannot be relegated to the position he would have occupied if he had appeared. 


We turn next to the adjourned hearing. That is dealt with in Order’17, Rule 
I (1) empowers the Court to adjourn the hearing and whenever it does so it must 
fix a day “for the further hearing of the suit”, except that once the hearing of the 
evidence has begun it must go on from day to day till all the witnesses in attend- 
ance have been examined unless the Court considers, for reasons to. be recorded in 
writing, that a further adjournment is necessary. Then follows rule 2— 
“ Where, on any day to which the hearing of the suit is adjourned, the parties or any of them. 
+ fail to appear, the Court may proceed to dispose of the suit in one of the modes directed in that behalf 
by Order g or make such other order as it thinks fit”’. 


Now rule 2 only applies when one or both of the parties dg not appear on the 
day fixed for the adjourned hearing. In that event, the Court is thrown back to Order ọ 
with the additional power to make “such order as it thinks fit”. When it goes back 
to Order g it finds that it is again empowered to proceed ex parte on the adjourned 
hearing in the same way as it did, or could have done, if one or other of the parties 
had not appeared at the first hearing, that is to say, the right to proceed ex parte 
is a right which accruesfrom day to day because at each adjourned hearing the Court. 
is thrown back to Orderg, rule 6. It is nct a mortgaging of the, future but only 
applies to the particular hearing at which a party was afforded the chance to appear 
and did not avail himself of it. Therefore, if a party does appear on “ the day to 
which the hearing of the suit is adjourned”, he cannot be stopped from partici- 
pating in the proceedings simply because he did not appear on the first or some other 
hearing. 


But though he has the right to appear at an adjourned hearing, he has no right’ 
to set back the hands of the clock. Order g, rule 7 makes that clear. Therefore,. 
unless he can show good cause, he must accept all that has gone before and be 
content to proceed from the stage at which he comes in. But what exactly does 
that import ? To determine that it will be necessary to hark back to the first hearing. 


We have already seen that when a summons is issued to the defendant it must 
state whether the hearing is for the segtlement of issues only or for the final disposal’ 
of the suit (Order 5, rule 5). In either event, Order 8, rule 1 comes into play and. 
if the defendant does not present a written statement of his defence, the Court 
can insist that he shall ; and if, 6n being required to do so, he fails to comply—— 

“the Court may pronounce judgment against him, or make such order in relati the sui 
E G2", (0.6, ©. 10). Bee orate re 
This invests the Court with the widest possible discretion and enables it to see that 


justice is done to both sides ; and also to witnesses if they are present : a matter on 
which we shall ‘dwell later. 


We have seen that if the defendant does not appear at the first hearing, the 
Court can proceed ex parte, which means that it can proceed without a written 
statement ; and Order g, rule 7 makes it clear that unless good cause is shown the 
defendant cannot be relegated to the position that he would have occupied if he 
had appeared. That means that he cannot put in a written statement unless 
he is allowed to do so, and if the case is one in which the Court considers a written 
statement should have been put in, the consequences entailed by Order 8, rule 10 
must be suffered. What those consequences should be in a given case is for the 
Court, in the exercise of its judicial discretion, to determine. No hard and fast. 
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, rule can be laid down. In some cases an order awarding costs to the plaintiff 
would meet the ends of justice : an adjournment can be granted or a written state- 
ment can be considered on the spot and issues framed. In other cases, the ends 
of justice may call for more drastic action. 


Now when we speak of the ends of justice, we mean justice not only to the 
defendant and to the other side but also to witnesses and others who may be incon- 
venienced. It is an unfortunate fact that the convenience of the witness is ordinarily 
lost sight of in this class of case and yet he is the one that deserves the greatest consi- 
deration. Asa rule, he is not particularly interested in the dispute but he is vitally 
interested in his own affairs which he is compelled to abandon because a Court 
orders hinf to come to the assistance of one or other of the parties to a dispute. His 
own. business has to suffer. He may have to leave his family and his affairs 
for days on end. He is usually out of pocket. Often he is a poor man living in 
an out of the way village and may have to trudge many weary miles on his feet. 
And when he gets there, there are no arrangements for him. He is not given accom- 
modation ; and when he reaches the Court, in most places there is no room in 
-which he can wait. He has to loiter about in the verandahs or under the trees, 
shivering in the cold of winter and exposed to the heat of summer, wet and misera-> 
ble in the rains : and then, after wasting hours and sometimes days for his turn, 
he is brusquely told that he must go back and come again another day. Justice 
strongly demands that this unfortunate section of the general public compelled to 
discharge public duties, usually at loss and inconvenience to themselves, should 
not be ignored. in the over all picture of what will best serve the ends of justice and it 
may well be a sound exercise of discretion in a given case to refuse an adjournment 
-and permit the plaintiff to examine the witnesses present and not allow the defendant 
to cross-examine them, still less to adduce his own evidence. It all depends 
on the particular case. But broadly speaking, after all the various factors have been 
taken into consideration and carefully weighed, the endeavour should be to avoid 
snap decisions and to afford litigants a real opportunity of fighting out their cases 
fairly and squarely. Costs will be adequate compensation in many cases and in 
others the Court has almost unlimited discretion about the terms it can impose 
provided always the discretion is judicially exercised and is not arbitrary. 


In the Code of 1859 there was a provision (section 119) which said that— 


“No appeal shall lie from a judgment passed ex parte against a defendant who has not appeared.” 
The Privy Council held in etnulabdin Khan v. Ahmed Raza Khant that this only 
applied to a defendant who had not appeared at all at any stage, therefore, if 
once an appearance was entered, the right of appeal was not taken away. One 
of the grounds of their decision was that— 

* The general rule is that an appeal lies to the High Court from a decision of a civil or subordinate 

Judge, and a defendant ought not to be deprived of the right of appeal, except by express words or 
necessary implication ”’. 
The general rule, founded on principles of natural justice, that proceedings in a 
Court of justice should not be conducted behind the back of a party in the absence 
of an express provision to that effect is no less compelling. But that apart. It 
would be anomalous to hold that the efficacy of the so-called ex parte order expends 
itself in the first Court and that thereafter a defendant can be allowed to appear in 
the appellate Court and can be heard and can be permitted to urge in that Court 
the very matters he is shut out from urging in the trial Court ; and in the event that 
the appellate Court considers a remand necessary he can be permitted to do the 
very things he was precluded from doing in the first instance without getting the 
ex parte order set aside under Order g, rule 7. 


Now this is not a case in whicb the defendant with whom we are concerned 
did not appear at the first hearing, He did. The first hearing was on 11th Decem- 
ber, 1952, at Kotah. The appellant (the first defendant) appeared through counsel 
and filed a written statement. Issues were framed and the case was adjourned till 
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the 16th March at Udaipur for the petitioner’s evidence alone from the 16th to the 
21st March. Therefore Order g, rules 6 and 7 do not apply in terms. But we have 
been obliged to examine this Order at length because of the differing views taken 
in the various High Courts and because the contention is that Order 17, rule 2 throws 
one back to the position under Order o, rules 6 and 7, and there, according to one set 
of views, the position is that once an ex parte “order” is passed” against a defendant 
he cannet take further part in the proceedings unless he gets that “order” set aside 
by showing good cause under rule 7. But that is by no means the case. 


If the defendant does not appear at the adjourned hearing (irrespective of 
whether or not he appeared at the first hearing) Order 17, rule 2 applies and the 
Court is given the widest possible discretion either 

“ to dispose of the suit in one of the modes directed in that behalf by Order 9 or make suck 
other order as it thinks fü”. 
The point is this. The Court has a discretion which it must exercise. Its hands 
are not tied by the so-called ex parte order ; and if it thinks they are tied by Order 9, 
rule 7, then it is not exercising the discretion which the law says it should and, 
in a given case, interference may be called for. 


The learned Judges who constituted a Full Bench of the Lucknow Chief Court 
(Thulsha Devi v. Sri Krishna!) thought that if the original ex parte order did not enure 
throughout all future hearings it would be necessary to make a fresh ex parte order 
at each succeeding hearing. But this proceeds on the mistaken assumption that 
an ex parte order is required. The order sheet, or minutes of the proceedings, has 
to show which of the parties were present and if a party is absent the Court records 
that fact and then records whether it will proceed ex parte against him, that is to 
say, proceed in his absence, or whether it will adjourn the hearing ; and it must 
necessarily record this fact at every subsequent hearing because it has to record the 
presence and absence of the parties at each hearing. With all due deference to 
the learned Judges who hold this view, we do not think this is a grave or a sound 
objection. 

A much weightier consideration is that the plaintiff may be gravely preju- 
diced in a given case because, as the learned Rajasthan Judges point out, and as 
O’ Sullivan, J., thought, when a case proceeds ex parte, the plaintiff does not adduce 
as much evidence as he would have if it had been contested. He contents himself 
with leading just enough to establish a prima facie case. Therefore, if he is suddenly 
confronted with a contest after he has closed his case and the defendant then comes. 
forward with an army of witnesses he would be taken by surprise and gravely 
prejudiced. That objection is, however, easily met by the wide discretion that is. 
vested in the Court. Ifit has reason to believe that the defendant has by his 
cenduct misled the plaintiff into doing what these learned Judges apprehend, 
then it might be a sound exercise of discretion to shut out cross-examination 
and the adduction of evidence on the defendant’s part and to allow him only to 
argue at the stage when arguments are heard. On the other hand, cases may 
occur when the plaintiff is not, and ought not to be, misled. If these considerations 
are to weigh, then surely the sounder rule is to leave the Court with an unfettered 
discretion so that it can take every circumstance into consideration and do what 
seems best suited to meet the ends of justice in the case before it. 


In the present case, we are satisfied that the Tribunal did not exercise its dis- 
cretion because it considered that it had none and thought that until the ex parte 
order was set aside the defendant could not appear either personally or through 
counsel. We agree with the Tribunal, and with the High Court, that no good 
cause was shown and so the defendant had no right to be relegated to the position 
that he would have occupied if he had appeared on 17th March, 1953, but that he 
had aright to appear through counsel on 20th March, 1953 and take part in the 
proceedings from the stage at which they had then reached, subject to such terms 
and conditions as the Tribunal might tink fit to impose, is, we think, undoubted. 


1. AIR. 1949 Oudh 59 (F.B.). 
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Whether he should have been allowed to cross-examine the three witnesses who 
were examined after the appearance of his counsel, or whether he should have 
been allowed to adduce evidence, is a matter on which we express no opinion, 
for that has to depend on whatever view the Tribunal in asound exercise of 
judicial discretion will choose to take of the circumstances of this particular case, 
but we can find no justification for not at least allowing counsel to argue. 


Now the Tribunal said on 2grd March, 1953— 


“The exact stage at which the case had reached before us on the 21st of March, 1953 was that 

under the clear impression that respondent No. 1 had failed to appear from the very first date of the 
final hearing when the ex parte order was passed, the petitioner must have closed his case after offering 
as little evidence as he thought was just necessary to get his petition disposed of ex parte. ‘Therefore 
to allow the respondent No. 1 to step in now would certainly handicap the petitioner and would 
amount to a bit of injustice which we can neither contemplate nor condone ”’. 
But this assumes that the petitioner was misled and closed his case “‘after offering 
as little evidence as he thought was just necessary to get his petition disposed of ex 
parte’, It does not decide that that wasin fact the case. If the defendant’s conduct 
really gave rise to that impression and the plaintiff would have adduced more 
evidence than he did, the order would be unexceptional but until that is found: to 
be the fact a mere assumption would not be a sound basis for the kind of discretion 
which the Court must exercise in this class of case after carefully weighing all the 
relevant circumstances. We, therefore, disagreeing with the High Court which 
has upheld the Tribunal’s order, quash the order of the Tribunal and direct it to 
exercise the discretion vested in it by law along the lines we have indicated. In 
doing so the Tribunal will consider whether the plaintiff was in fact misled or could 
have been misled if he had acted with due diligence and caution. It will take into 
consideration the fact that the defendant did enter an appearance and did file 
a written statement and that issues were framed in his presence ; also that the case 
was fixed for the “‘petitioner’s” evidence only and not for that of the appellant ; 
and that the petitioner examined all the witnesses he had present on the 17th and the 
18th and did not give up any of them ; that he was given an adjournment on 1gth 
March, 1953 for the examination of witnesses who did not come on that date and 
that he examined three more on goth March, 1953 after the defendant had entered 
an appearance through counsel and claimed the right to plead; also whe- 
ther, when the appellant’s only protest was against the hearings at Udaipur on dates 
fixed for the petitioner’s evidence alone, it would be legitimate for a party acting 
with due caution and diligence to assume that the other side had abandoned his 
right to adduce his own evidence should the hearing for that be fixed at some other 
place or at some other date in the same place. 


The Tribunal will also consider and determine whether it will be proper in 
the circumstances of this case to allow the appellant to adduce his own evidence. 


The Tribunal will now reconsider its orders of the 20th, the 21st and the 23rd 
of March, 1953, in the light of our observations and will proceed accordingly. 


The records will be sent to the Election Commission with directions to that 
authority to reconstitute the Tribunal, if necessary, and to direct it to proceed with 
this matter along the lines indicated above. 


‘There will be no order about costs. 


r Orders quashed. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) 


PRESENT :—Vrvran Bose, B. JAGANNADHADAS AND B. P. Smaa, JJ. 


Seth Thawardas Pherumal .. Appellant* 
U. 
The Union of India i .. Respondent. 


Arbitration Act (X of 1940), section 16 (1) (¢)——Obyection to legality of award apparent upon the face of it 
—Power of Court to remit award for reconsideratton—Error of law. 

Section 16 (1) (c) of the Arbitration Act, 1940, empowers the Court to remit an award for recon- 
sideration where an objection to the legality of the award is apparent upon the face of it. This covers 
cases in which an error of law appears on the face of the award. But in determining what such an 
error is, a distinction must be drawn between cases in which a question of law is specifically referred 
and those in which a decision on a question of law is incidentally material (however necessary) in 
order to decide the question actually referred. If the question of law is specifically referred and it is 
evident that the parties desire to have a decision from the arbitrator about that rather than one from 
the Courts, then the Courts will not interfere. 


An arbitrator is not a conciliator and cannot ignore the law or misapply it in order to do what he 
thinks is just and reasonable. He is a tribunal selected by the parties to decide their disputes according 
to law and so is bound to follow and apply the law, and if he does not, he can be set right by the Courts 
provided his error appears on the face of the award. ‘The single exception to this is when the parties 
choose specifically to refer a question of law as a separate and distinct matter. In the absence of a 
specific reference about the construction of a contract the jurisdiction of the Courts was not taken away. 


the instant case it was found that there was an error apparent on the face of the award and 
the Court could set it right.} 

Appeal from the Judgment and Decree, dated the 11th day of May, 1951, of 
the High Court of Judicature at Patna in Miscellaneous Appeal No. 253 of 1950 and 
in appeal from Original Order No. 252 of 1950 arising out of the order, dated the 
zith day of March, 1950, of the Court of Subordinate Judge, Dhanbad, in Suit 
No. 34 of 1949 and Title Suit No. 27 of 1949. 


Mahabir Prasad, Advocate-General for the State of Bihar (S. P. Varma and M. M. 
Sinha, Advocates, with him) for Appellant (In Civil Appeal No. 260 of 1953). 


Mahabir Prasad, Advocate-General for the State of Bibar (M. M. Sinha for 
R. C. Prasad, Advocate, with him) (Zn Civil Appeal No. 12 of 1954). 


C. K. Daphtary, Solicitor-General of India (Porus A. Mehta and P. G. Gokhale, 
Advocates, with him) for Respondent (In both the Appeals). 


The Judgment of the Court was delivered by— 


Bose, 7.—This appeal and Civil Appeal No. 12 of 1954, which will also be 
governed by this judgment, raise the same points though there are some differences 
in the facts. We will deal with Civil Appeal No. 260 of 1953 first. 


The suit there related io an arbitration matter. The appellant before us, whom 
it will be convenient to call the contractor, entered into a contract with the Dominion 
of India through an Additional Chief Engineer of the C.P.W.D. on 1st November, 
1945, for the supply of bricks to the C.P.W.D.,a department of the Dominion Govern- 
ment. Disputes arose about a number of matters. Clause 14 of the agreement 
provided that all disputes arising out of or relating to the contract should be referred 
to the Superintending Engineer of the Circle Pr the time being. Accordingly, 
there was a reference on gist January, 1949 and an award followed on 8th May, 
1949. It was filed in the Court of the Subordinate Judge, Dhanbad, and the contrac- 
tor prayed that it be accepted and that a decree be passed in terms ofit. The Domi- 
nion of India filed objections under section 30 of the Arbitration Act, 1940, 
that the award be set aside and alternatively that it be modified or corrected. The 
contractor’s application was registered as a suit under section 20 (2) of the Act and 
a decree was passed in terms of the award on 18th March, 1950. 





* Civil Appeals Nos. 260 of 1953 & 12 of 1954. 24th March, 1955. 
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By that time the Constitution had come into force and the Union of India 
replaced the Dominion of India as a defendant. The Union of India filed an 
appeal to the High Court. The appeal was allowed in part. The contractor 
thereupon appealed to this Court. 


The dispute that was referred to the arbitrator consisted of 17 heads of claim 
but only three of them are contested here, namely items 5, 8 and 17. 


In the 5th head of claim the contractor claimed Rs. 75,900 as the price of 
88 lacs of katcha bricks that were destroyed by rain. These bricks were not the 
subject-matter of the contract but the contractor put his claim in this way. 


The contract was for the supply of 24 crores of pucca bricks which had to be 
delivered according to the following schedule— 


30 lacs by 25-1-46. 
50 lacs by 25-2-46. 
55 lacs by 25-3-46. 
55 lacs by 25-4-46. 
60 lacs by 25-5-46. 


Delivery was to be at the kiln site. In order to keep to this schedule the contractor 
had to think ahead and work to a particular time table. First, he had to prepare 
katcha or unbaked bricks and place them in his kilns for baking. While this lot 
was baking he had to prepare and stock another lot of katcha bricks ready to take 
th: place of the baked bricks as soon as they were removed. It was the duty of 
the C.P.W.D. to remove these bricks as soon as they were ready for delivery, that 
is to say, as soon as they were fully baked. At a certain stage of the contract the 
C.P.W.D. failed to remove the baked bricks which were ready for delivery and remo- 
val. This caused a jam in the kilns and prevented the contractor from placing 
a fresh a stock of unburnt bricks in the kilns, and in the meanwhile his stock-pile 
of katcha bricks ready for baking kept on mounting up. Had everything been done 
to time the 2} crores of bricks would have been delivered before the rains set in. 
But owing to the default of the C.P.W.D. in not removing the burnt bricks which 
were ready for removal, delay occurred in the time table and the rains set in with 
the result that 88 lacs of katcha bricks were destroyed by the rains. As this loss 
was occasioned by the default of the C.P.W.D. the contractor claimed that he should. 
be paid their price- 


The reply of the Union Government was two-fold. First, it contended that 
the katcha bricks formed no part of the contract and even ifit was at fault in not 
taking delivery of the burnt bricks in time all that it could be held liable for would be 
for breach of that contract ; and said that the loss that was occasioned by the damage 
caused to the katcha bricks which formed no part of the contract was too remote. 
Secondly, that compensation for this loss could not in any event be claimed because 
this kind of situation was envisaged by the parties when the contract was made 
and they expressly stipulated that the Dominion Government would not be respcn- 
sible. The Union Government relied on additional clause 6 of the agreement 
which is in these terms : 

“The department will not entertain any claim for idle labour or for damage to unburnt bricks 
due to any cause whatsoever”. 

The arbitrator held that this clause was not meant.“ to absolve the department 
from carrying out their part of the contract” and so he awarded the contractor 
Rs. 64,075 under this head. 


We are clear that the arbitrator went wrong in law. Government depaitments. 
have their difficulties no less than contractors. ‘There is trouble with labour, there 
` is the likelihood of machinery breaking down in out of the way places and so forth ; 
there was also the danger of thunderstorms and heavy showers of rain in the month 
of May : it will be remembered that the last date of delivery was 25th May, 1946. 
If, with that in view, Government expressly stipulated, and the contractor expressly 
agreed, that Government was not to be liable for any loss occasioned by a consequence 
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as remote as this, then that is an express term of the contract and the contractor 
must be tied down to it. If he chose to contract in absolute terms that was his 
affair. But baving contracted he cannot go back on his agreement simply because 
it does not suit him to abide by it. This is not to say that Government is absolved. 
from all liability, but all it can be held responsible for is for damages occasioned. 
by the breach of its contract to remove the pucca bricks which it had undertaken 
to remove. But what would such a breach entail? 


The ccntractor had a duty under section 73 of the Contract Act to minimise 
the loss, accordingly he would have had the right to remove the bricks himself 
and stack them elsewhere and claim compensation for the loss so occasioned ; and 
indeed two of his heads of claim (not in dispute here) relate to that. He has been 
awarded Rs. 11,744-11-0 under claim No. 4 for the extra lead in connection with 
the stacking of 1 crore 7 lacs of bricks due to the accumulation at the kiln site owing 
to the department’s failure to work to its part of the time table, and in additions 
he has been given Rs. 15,500 under claim 19 for the cost of levelling and dressing 
land to enable him to stack these extra bricks. 


Alternatively, he could have sold the bricks in the market and claimed the 
difference in price, but ordinarily he could not have claimed compensation for 
damage done to the katcha bricks unless he could have shown that that kind of damage, 
ordinarily too remote, was expressly contemplated by the parties when the contract 
was made : section 73 of the Contract Act. Here it is clear that this was in their 
express contemplation and they chose to provide against such a contingency by 
making clause 6 an express clause in their contract. There can therefore be no doubt 
that the arbitrator was wrong in his law. His construction of the terms of the 
contract was at fault. The question now arises whether his decision on this point. 
is final despite it being wrong in law. 


In India this question is governed section 16 (1) (e) of the Arbitration Act. 
of 1940 which empowers a Court to remit an award for reconsideration 


“where an objection to the legality of the award is apparent upon the face of it”. 


This covers cases in which an error of law appears on the face of the award.. 
But in determining what such an error is, a distinction must be drawn between. 
cases in which a question of law is specifically referred and those in which a decision. 
on a question of law is incidentally material (however necessary) in order to decide 
the question actually referred. Ifa question of law is specifically referred and it is 
evident that the parties desire to have a decision from the arbitrator about that 
rather one from the Courts, then the Courts will not interfere, though even there,. 
there is authority for the view that the Courts will interfere if it is apparent that the 
arbitrator has acted illegally in reaching his decision, that is to say, if he has decided. 
on inadmissible evidence or on principles of construction that the law does not 
countenance or something of that nature. See the speech of Viscount Cave in. 
Kelantan Government v. Duff Development Co, at page 409. But that is not a matter 
which arises in this case. i 


The law about this is, in our opinion, the same in England as here and the princi- 
ples that govern this class of case have been reviewed at length and set out with 
clarity by the House of Lords in F. R. Absalom Ltd. v. Great Western (London) Garden 
Village Society? and in Kelantan Government v. Duff Development Cot. In Durga Prasad 
v. Sewkishendas? the Privy Council applied the law expounded in Absaloms case? 
to India ; see also Champsey Bhara E Co. v. Fioraj Ballo Spinning and Weaving Co.* 
and Saleh Mahomed Umer Dossel v. Nathoomal Kessamal®, The wider language used. 
by Lord Macnaghten in Ghulam Jilani v. Muhammad Hassan’ had reference to the 
revisiona] powers of the High Court under the Civil Procedure Code and must be 
confined to the facts of that case where the question of law involved there, namely 
limitation, was specifically referred. An arbitrator is not a conciliator and cannot. 





1, L.R. (1923) A.C. 395. 4. (1929) L.R. 50 LA. 324, 330 & 931. 
2. L.R. (1933) A.C. 592. $ 1927) L.R. 54 LA. 427, 490. 
8- (1949) 2 M.L.J. 760 : 54 C.W.N. 74, 79. 1901) L.R. 29 LA. 51, 60. 


S—4 


26 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1955 


-ignore the law or misapply it in order to do what he thinks is just and reasonable. 
He is a tribunal selected by the parties to decide their disputes according to law and 
‘so is bound to follow and apply the law, and if he does not, he can be set right by 
the Courts provided his error appears on the face of the award. The single excep- 


tion to this is when the parties choose specifically to refer a question of law as a sepa- 
rate and distinct matter. 


Reference was made to a decision of this Court in A. M. Mair & Co. v. Gordhan- 
dass Sagarmull’ where Fazl Ali, J., quoted a passage from Viscount Simon’s speech 
in Heyman v Darwins Lid.? where the learned Lord Chancellor (Viscount Simon) 
in turn quoted from Lord Dunedin in another case. It was argued on the basis 
of this that if you have to have recourse to the contract to establish your case, 
then the dispute must fall within the arbitration clause. That is undeniable but 
it is not enough that the dispute should fall within the clause. It is also necessary 
that the parties should define what the dispute is and agree to refer the dispute 
so set out and defined to arbitration, or if they do not, that the Court should compel 
them to do so: (see Lord Macmillan in Heyman’s case? just cited at pages 369 and 
370). If, therefore, no specific question of law is referred, either by agreement or 
by compulsion, the decision of the arbitrator on that is not final however much 
it may be within his jurisdiction, and indeed essential, for him to decide the ques- 
tion incidentally. Lord Russell of Killowen and Lord Wright were both in the 
earlier case, F. R. Absalom Ltd. v. Great Western (London) Garden Village Society* as 
well as in Heyman’s case? and they would have pointed to any distinction had 
there beer a likelihood of conflict ; but in fact there is none and we do not read 
Fazl Ali, J’s. Judgment as a decision to the contrary. 


We have next to see whether the arbitrator was specifically asked to construe clause 
-6 of the contract or any part of the contract, or whether any question of law was 
specifically referred. We stress the word “ specifically’ because parties who make 
a reference to arbitration have the right to insist that the tribunal of their choice 
shall decide their dispute according to law, so before the right can be denied to 
them in any particulr matter, the Court must be very sure that both sides wanted 
the decision of the arbitrator on a point of law rather than that of the Courts and 
that they wanted his decision on that point to be final. 


The clause in the contract that requires disputes about the contract to be refer- 
red to arbitration is clause 14 and is in the following terms: 


“Except where otherwise provided in the contract all questions and disputes relating to the 
meaning of the specification and instructions hereinbefore mentioned and as to quality | of 
materials or as to any other question, claim, right, matter or thing whatsoever in any way arising 
out of or relating to the contract, specification, instructions, orders or these conditions, or other- 
wise concerning the supplies whether arising during the progress of delivery or after the com- 
pletion or abandonment thereof shall be referred to the arbitration of the Superintending Engineer 
of the Circle for the time being in the manner provided by law relating to arbitration for the time 
being in force who after such investigation as he may think proper shall deliver his award which shall 
be final, conclusive and binding on all parties to the contract’. 

The dispute sprang out of a series of claims made in a number of letters written 

by the contractor to the Additional Chief Engineer, C.P.W.D. and culminated 
in a petition, Exhibit B. 1, in which the contractor summarised his claims. ‘The docu- 
‘ment is not dated. On receipt of this, someone on behalf of the C.P.W.D. invoked 
the jurisdiction of the arbitrator. That letter has not been filed. The arbitrator 

then wrote to the contractor and asked him to submit a statement of claim. That 

_letter has not been filed either but reference is made to it in Exhibit C. 1, a state- 
ment of claim which the contractor filed in response to that letter. As the 

material documents setting out the terms of reference are not here, we were asked 

by both sides to infer what the terms were from this statement of claim and the 

recitals in the award. The learned counsel for the contractor relied on the 


following : 





1. (1951) S.C.J. 1: (1950) S.C.R. 792 at 798. 3. L.R. (1933) A.C. 592. 
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In the statement of claim— 
“Item 5.—Loss of katcha bricks......cecceeeeeeeees Rs.75,900. 


E e E e E ee eeo eee eee ee ee een a E E eee ean a 


The chief reason of the destruction of these bricks was the failure of the department to lift the 


‘monthly quota of bricks........ The argument of the department that they are not liable to compen- 
gate us on this account because of clause 6 of the agreement is not correct. 


Clause 6 refers to only such cases over which the department has no contro]. But if the depart- 
ment would have lifted the bricks (this was entirely under their control) then no such loss would have 
occurred. Also be it noted that clause 6 refers only to ‘damage’ and not to ‘destruction’ 
Damage means only partial loss........ it cannot mean total destruction”. 


The award states— 
“The statement of claims submitted by the contractor contains seventeen items in respect of which 


the contractor claimed a total payment of Rs. ole he: cet plus interest........ i.e., approximate 
total amount claimed : Rs. 5,03,803-12-0 as detailed below”. : 


Then follow the seventeen items of which item 5 is— 

“Payment for katcha bricks destroyed by rain: Rs. 75,900”. 

The body of the award deals with this as follows :— 
Claim No. 5. 

“Payment for 88 lacs of katcha bricks destroyed by rain. 

The contractor argued, etc 


The Executive Engineer stated.......... The C.P.W.D. moreover were safeguarded by clause 6 
Of The contract ww ekse desta e vase ynas 


The contractor maintained that clause 6 of the contract could not be invoked when the depart- 


ment was at fault as in this case. Clause 6 was meant to cover contingencies which were not of the 
department’s own making. 


I hold that the removal of the bricks in such a manner or to prevent accumulation in excess of 60 
lacs was an implied contractual obligation on the part of the C.P.W.D......... I further hold that 
the C.P.W.D. cannot take shelter behind clause 6 of the contract. ‘This clause is not, in my opinion, 
meant to absolve the department from carrying out their part of the contract. It is impossible not to 
admit this without offending the rudiments of common-sense reasoning.” 

We are of opinion that this is not the kind of specific reference on a point of 
law that the law of arbitration requires. In the first place, what was shown to us 
is no reference at all. It is only an incidental matter introduced by the Dominion 
Government to repel the claim made by the contractor in general terms under claim 
No. 5. In the next place, this was the submission of the contractor alone. A reference 
requires the assent of both sides. If one side is not prepared to submit a given matter 
to arbitration when there is an agreement between them that it should be referred, 
then recourse must be had to the Court under section 20 of the Act and the recal- 
citrant party can then be compelled to submit the matter under -sub-section (4). 
In the absence of either, agreement by both sides about the terms of reference, 
or an order of the Court under section 20 (4) compelling a reference, the arbitrator 
is not vested with the necessary exclusive jurisdiction. ‘Therefore, when a question 
of a law is the point at issue, unless both sides specifically agree tð refer it and agree- 
to be bound by the arbitrator’s decision, the jurisdiction of the Courts to set an arbi- 
tration right when the error is apparent on the face of the award is not ousted. 
The mere fact that both parties submit incidental arguments about a point of law 
in the course of the proceedings is not enough. The language of Lord Wright 
in F. R. Absalom Ld. v. Great Western (London) Garden Village Soctety1, a case similar 
to this so far as this point is concerned, is apposite here— 

“There is here no submission of any specific question of law as such and as a specific question 
of law ; no doubt incidentally, and indeed necessarily, the arbitrator will have to decide some ques- 
tions on the construction of the building contract, but the two matters submitted are both composite 
questions of law and fact ; there is no express submission of the true effect of the contract on the basis 
of read pa facts, as in the Xelantan case* or as a separate and distinct matter on facts to be separately 


or found, asin In re King and Duveen®........-. The arbitrator was not being asked simply 
and specifically to decide, upon some agreed or assumed basis of fact, the true interpretation of either 





L LR 11983) A.C. 592, 616. g. L.R. (1913) 2 K.B. 32, 36. 
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clause 26 or clause 30 of the conditions or of both together ; he was being required to make an award. 
on the two matters submitted on whatever questions of fact and law might emerge”. 

Clause 32 of the contract in the House of Lords case was the equivalent of 
clause 14. in ours. It ran— 

“Provided always that in case any dispute or difference shall arise...... as to the construction 

of the contract or as to any matter or thing arising thereunder...... such dispute shall be and is 
hereby referred to the arbitration and final decision of, etc.” 
The arbitrator relied on that to invest him with jurisdiction to determine, as a matter 
of law, the construction of clauses 26-30 of that contract. The House of Lords. 
held that in the absence of a specific reference about the construction of the contract. 
the jurisdiction of the Courts was not taken away. Lord Russell of Killowen put 
it this way at page 610— 

“NO specific question of construction or of law was submitted. The parties had, however, beem 

ordered to deliver pleadings, and by their statement of claim the contractor had claimed that the arbi- 
trator should under his powers revise the last certificate issued, cic........ It is at this point that the 
question of the construction of condition 30 arose as a question of law, not specifically submitted, but 
material in the decision of the matters which had been submitted. This question of law the 
arbitrator has decided ; but if upon the face of the award he has decided it wrengly his decision 1s, 
in my opinion, open to review by the Court”. 
That is exactly the position here. Simply because the matter was referred to 
incidentally in the pleadings and arguments in support of, or against, the general 
issue about liability for damages, that is not enough to clothe the arbitrator with 
exclusive jurisdiction on a point of law. 


The next question is whether the error is apparent on the face of the award. 
That, in our opinion, is clear from the passages we have quoted from the award. 


We hold that clause 6 expressly relieves the Union Government of all liability 
under this head of claim and that the arbitrator was wrong in awarding any sum. 
on that account. ~ 


The next head in dispute is item No 8 in the statement of claim : 


“Cost of additional wages paid to the coolies on account of non-supply of ration and cloth—Rs. 
51,495”. 
Here again no specific question of law was referred, so all we have to see is whether 
there is an error of law apparent of the face of the award. 


The contractor put his case as follows in the statement of claim : 


“At the time when this work was allotted to us there was rationing system in the locality. As 
per conditions of contract we were bound not to employ local labour and we had to import coolies from. 
far-off places. We had in our employ about 1800 coolies and it was an impossibility to arrange their 
ration from open market. This difficulty was brought to the notice of the authorities concerned, and 
they promised us to supply ration. It was only after this promise that we signed the agreement...... From 
a perusal of these letters it is clear that the department promised us to supply ration........ These circumstan- 
tial evidences are sufficient enough to show that there was a mutual understanding between the parties 
that ration will be supplied. În the eyes of law even circumstantial evidence is sufficient to prove 
that such a promise wgs made. Any breach of that promise makes the department legally liable to 
compensate for that loss...... Apart from the legal responsibility it was also a moral responsibility for 
the department to supply ration.” 


This claim, therefore, was not grounded on any clause of the contract, nor was: 
it said to be implied in the contract. What was relied on was a collateral pro- 
mise evidenced, not by the contract, but by two letters written by “the department” 
and a promise by ‘‘the authorities concerned” ; and later this promise is turned into- 
a “mutual understanding” and to a ‘“‘moral responsibility’ in addition to a legal 
one. 


The arbitrator dealt with this as follows. He began by saying— 


_ “The contractor stated that when he submitted his tender on 2 5-9-45 he did so in the bona fide 
belief that the department would make the necessary arrangements, etc.” 
Then he sets out the following dates. Oni 1st November, 1945, the contractor was. 
told that his tender had been accepted. On gth November, 1945, the contractor 
“warned” the Executive Engineer about his “immediate requirements in respect of 
rations’. ‘The contract was finally accepted and signed on 22nd November, 1945. 
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Now it is admitted that the contract contains no clause about rations and it is 
also evident that the question was not raised when the tender was accepted on 
behalf of the Dominion Government. The question was raised in a letter to the 
Executive Engineer, nd the contractor signed the contrac without waiting for a reply. 


It is well settled that governments can only be bound by contracts that 
are entered into in a particular way and which are signed by the proper authority. 
A reference to the agrcement, Exhibit A. 1, will show that it was accepted 
on behalf of the Dominion Government by the Additional Chief Engineer and 
not by an Executive Engineer. A letter written to the Executive Engineer would 
therefore have no effect and even if it be assumed that the letter was forwarded to 
the Additional Chi.f Engineer for consideration, what does it amount to? A tender 
embodying certain terms is submitted and is accepted on 1st November, 1945. Both 
sides are agreed on all matters contained in it and their conduct shows that both 
sides indicated that the contract should be reduced to writing. Before the agree- 
ment is signed, one party wants to include a further condition in the contract. We 
will assume that the request was made to the other contracting party. But with- 
out waiting for the assent of the other side, both sides accept and sign the ccrtract 
sas it existed before the fresh suggestion was made. It is an error in law to deduce from 
this that there was acceptance of the fresh proposal. On the contrary, the legal 
conclusion is that the new suggestion was dropped and that the contractor was con- 
tent to accept the contract as it was without this condition. In any case, a person 
cannot be bound by a one-sided offer which is never accepted particularly when 
the parties intend that the contract should be reduced to writing. That is the 
whole point of insisting on a document. It excludes speculation as to what was 
and what was not agreed to howeve much the matter might have been raised by 
one of the parties during the stage of negotiation. 


The arbitrator continues that the contractor stated that-—- 

“It was a well known and established fact that Sindri was a rationed area ; that she C.P.W.D. 
-were giving rations at controlled rates to their employees and contractors through arrangements with 
the local Civil Supply Authorities ; that nobody working under the C.P.W.D. was allowed to make 
independent arrangements or approach the Civil Supply Authorities direct ”’ 
and the contractor contended that the very fact that he tendered such low rates 
showed that he expected to supply his labourers with rations at controlled rates. The 
arbitrator then sets out some more of the contractor’s contentions and from them con- 
cludes that 

“there was an implied contractual obligation for the C.P.W.D. to make available controlled 
tations to the contractor and that this obligation was not fulfilled with due diligence and care”. 
He accordingly awarded Rs. 40,000 as compensation under this head. 


The error is apparent. Facts must be based either on evidence or or admission ; 
they cannot be found to exist from a mere contention by one side especially when 
they are expressly denied by the other. The inference from the facts stated above 
is that the contractor entered into the agreement with his eyes open and whatever 
his one-sided hopes may have been he was content to enter into the agreement as 
it stood without binding the other side to the new conditions and without even 
waiting to ascertain the reaction of the other side to his further proposals. 


It has to be remembered that rationing was not a matter that was under the 
direction and control of the Dominion Government. It was a local matter handled 
by the then Provincial authorities and under their direction and control. The 
.P.W.D., as a department of the Dominion Government, was not concerned 
with rationing except that its employees had to submit to rationing like everybody 
else in the Sindri area. This confusion between the Dominion Government and 

-the Provincial Government occurs in the arbitrator’s opening sentence under this 
head where he sets out the contractor’s contention that 
“commodities such as rations and cloth which were absolutely essential for the maintenance of 
his labourers and which were under Government control.” 
As the arbitrator bases solely on the contractor’s contentions it is evident that he 
failed to appreciate the fact that the Dominion Government and the Provincial - 
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rationing authorities were separate entities distinct from one another. The posi- 
tion accordingly reduces itself to this : two persons, neither of which is a part of the 
Provincial Government or has any control over rationing, chose to enter into an 

ement for work in a rationed area. They insisted that their contract should 
be reduced to writing, and that indeed was essential this being a contract with the 
Dominion Government which was incapable of contracting in any other way ; 
they agreed upon and concluded all their terms ; then, at the last minute, one side 
raised a point about rationing but without waiting for a reply and without having 
the term entered in the contract, he signed the contract as it stood before the point 
was raised even during the negotiation. It is an error in law to hold that any con- 
tractual obligation can be inferred or implied from these circumstances. 


Then there is still another error. If this implied agreement about rations and 
cloth does not spring out of the written contract but is to be inferred collaterally as a 
distinct and subsidiary contract, and we gather that that is the finding, especially as 
reference was made to section 9 of the Contract Act, then that is not a contract to- 
which the arbitration clause can apply. Wide though it is, clause 14 is confined te 
any matter relating to the written contract and if ration and cloth are not covered 
by the written contract, they are not matters that relate to it. If parties choose to 
add a fresh contract in addition to or in substitution for the old, then the arbitra-- 
tion clause cannot cover the new contract. See Lord Macmillan in Heyman v. 
Dawins, Lid}, 


The last item in dispute in this appeal is claim No. 17 about interest. The 
statement of claim sets out— 

“Item 17—Interest on the amount of money involved in this claim at the rate of Rs. 6 per cent.— 
Rs. 27,665. 


This work was finished in May, 1946 and it was proper for the department to have decided all 
our claims at least by 31st December, 1947...... But this was not done. Due to this a heavy amount 
remained blocked up and we were compelled to take money from our bankers on interest. We there-- 
fore pray for interest for 16 months from 1-1-48 to 31-4-49”. 


The arbitrator held— 


‘The contractor’s contention that his claims should have been settled by January, 1948, is, in my 

opinion, reasonable. I therefore award interest at 6, per cent. for 16 months on the total amount of 
the awards given, 1.4., Rs. 17,963”. 
Then the arbitrator sets out the amounts awarded under each head of claim. A 
perusal of them shows that each head relates to a“claim for an unliquidated sum. 
The Interest Act, 1939, applies, as interest is not otherwise payable by law in this 
kind of case (See Bengal Nagpur Ry. Co. v. Rutianjt Ramjt*, but even if it be assumed 
that an arbitrator is a “Court”? within the meaning of that Act, (a fact that by no 
means appears to be the case), the following among other conditions must be fulfilled 
before interest can be awarded under the Act :— 


(1) there must be a debt or a sum certain ; 

(2) it must be payable at a certain time or otherwise ; 

(3) these debts or sums must be payable by virtue of some written contract 
at a certain time ; . 

(4) There must have been a demand in writing stating that interest will be 
demanded from the date of the demand. 
Not one of these elements is present, so the arbitrator erred in law in thinking that 
he had the power to allow interest simply becuase he thought the demand was. 
reasonable, 


It was suggested that at least interest from the date of “suit”? could be awarded - 
on the analogy of section 34 of the Civil Proctdure Code, 1908. But section 34 
does not apply because an arbitrator is not a ‘‘Court” within the meaning of the Code- 





1. L.R. (1942) A.C. 956 at 371. I.A. 66: I.L.R. (1938) 2 Cal. 72 (P.C.). 
a. (1938) 1 M.L.J. 640: (1937) L-R. 65 
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nor does the Code apply to arbitrators, and, but for section 34, even a Court would. 
not have the power to give interest after the suit. This was, therefore, also rightly 
struck out from the award. 


We pause to note that-there was only a delay of five days at the outside in the 
over-all picture. The last date for removal of the last instalment of bricks was 25th. 
May, 1946 and the contractor says under this head that the whole contract was 
completed by the end of May, 1946. It is difficult to see how 88 lacs of bricks 
could have been damaged by rain in the last five days of May, and if the damage 
occurred before it would have occurred anyway, for on the contractor’s case he 
had to have a large stock of unbaked bricks on hand ready to enter the kilns in. 
order to keep pace with his time table. However, that was a matter within the 
jurisdiction of the arbitrator and is not a matter in which the Courts can interfere. 


That concludes Civil Appeal No. 260 of 1953 and we now turn to the other 
appeal, Civil Appeal No. 12 of 1954. Only two items are in dispute here. Heads 
4 and 17 of the claim. 

The over-all pattern of the claim is the same as in the other case. There 
was a contractor and he entered into an agreement containing the same terms. 
and conditions, except about the details of supply. It was signed on the same day 
as the other and by the same authority on behalf of the Dominion Guvernment 
and the matter went before the same arbitratcr and the award in this case 
was given on ist May, 1949, one week before the other award. Here also, no 
specific question of law was referred and we need not cover the same ground. Our 
decision is the same here as there. 


The fourth head of claim is about cloth and rations. The claim here, and 
the dominion Government’s reply, is the same as in the other case, but the award. 
in this case is not based on an implied contractual obligation but on “a moral and 
implied obligation”. The error here is even greater than before. The sum claimed 
was Rs. 51,495 and the amount awarded was Rs. 30,000. 


The seventeenth head of claim was about interest. The contractor claimed. 
Rs. 27,665 and the arbitrator awarded Rs. 9,954. ‘There is the same error of law 
apparent on the face of the award. 
The "High Court was right in dismissing the claims made under the heads 
in dispute here. The two appeals fail and each is dismissed with costs in this Court. 
Crviz APPEAL No. 12 OF 1954.—Bose, 7.—For the reasons given in our Judg- 
ment in Civil Appeal No. 260 of 1953 delivered to-day, this appeal is dismissed with. 
costs in this Court. 
ene Appeals dismissed. 
SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
PRESENT :—VIVIAN Bose, B. JAGANNADHADAS AND B. P. Sma, JJ. 
N. Satyanathan . .- Appellant* 
v. 
K. Subramanyan and others .- Respondents. 


Representation of the People Act (XLII of 1951), section (7)(d)-—Scope—Person with stage carriage permit 
having contract with Government to carry maks Ad. postal articles on a particular route—Is disqualsfied to be chosen 
as member of either House of Parliament. 


Section 7 of the Representation of the People Act is clearly intended to avoid a conflict between 
public duty and private interest. Where a person who holds a stage i permit enters into a 
contract with the Central Government for the rt of postal articles and maul bags (though in 
pursuance of Rule 160-B of the Madras Motor Vehicles Rules), he is disqualified under section 7 (d) 
of the Representation of the People Act, 1951, for being chosen as and for being a member of efiber 
House of Parliament. The Government in the Postal Department has only undertaken a service to 
be rendered to the community and such a service is not an essential function of a sovereign State. 





* Civil Appeal No. 252 of 1954. agth March, 1955. 
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A`bus permit-holder with a contract to carry mails on a route is directly concerned, for his own 

benefit in the contract entered into by him with the Government in the Postal Department. 
Appeal by Special Leave from the Judgment and order dated the 22nd Janu- 

ary, 1953, of the Election Tribunal, Vellore, in Election Petition No. 35 of 1952. 


N. C. Chatterjee, Senior Advocate (A. N. Sinha and N. H. Hingorant, Advo- 
cates, with him), for Appellant. 


G. V. L. Narayan, Advocate, for Respondent No. 1. 


The Judgment of the Court was delivered by 


Sinha, J7.—The only question for determination in this appeal by special leave 
is whether the appellant is disqualified under section 7 (d) of the Representation 
of the People Act, 1951 (hereinafter called the Act) for election to the House of the 
People, as held by the Election Tribunal, North Arcot, Vellore, by its orders dated 
2oth January, 1953, in Election Petition No. 35 of 1952. 


The facts of this case are not in dispute and lie within a narrow compass. The 
appellant and respondents 1 to 3 contested the last general election from the Dharma- 
puri Parliamentary Constitutency in the district of Salem in the State of Madras. 
Respondents 4 to 10 who were added subsequently by an order of the Tribunal 
were , also candidates for election. Their nominations also had been held to be 
valid but they ultimately withdrew their candidature before the polling took 
place. The appellant was in due course declared to have been elected to the House 
of the People. ‘Thereafter, on the 5th March, 1952, the 1st respondent filed an 
election petition before the Election Commission contesting the appellant’s election 
on the ground that the appellant was disqualified under section 7 (d) of the Act as, 
from the date of his nomination and until the date of election and after, the appel- 
lant had a contract with the Government of India in the Postal Department for the 
transport of postal mail which was a service undertaken by the Government ef 
India. At this stage it is necessary to state that it is admitted that the appellant is and 
has been the holder of a stage carriage service permit (Exhibit B-2) dated the 26th 
April, 1949, issued by the Regional Transport Authority, Salem, Madras. It was 
one of the conditions of the said permit that if called upon the appellant will enter 
into an agreement with the Government of India for the transport of postal articles 
and mail bags. In pursuance of that obligation the appellant entered into a regis- 
tered agreement with the Government of India on the 16th November, 1949 
(Exhibit A-3) to be noticed in detail hereinafter. After the appellant had filed his 
nomination paper, the ist respondent by his petition dated the 28th November, 1951 
raised the objection to the effect that his nomination should be rejected on the ground 
that he had entered into a contract with the Government of India for his own 
benefit for the transport of mail between Salem and Yercaud. The Returning 
‘Officer for the Dharmapuri Parliamentary Constitutency, Salem, by his orders 
(Exhibit A-2) of the same date overruled the objection holding that the service 
rendered by the appellant of the carrying mail is not under an agreement but on an 
imperative order of the Government under Rule 160-B of the Madras Motor Vehi- 
cles Rules. Apparently the registered agreement (Exhibit A-3) had not been 
placed before him, ` 


To the election petition filed by the 1st respondent the appellant filed his 
written statement on the 28th May, 1952, denying that he was disqualified for elec- 
tion as a member of Parliament by virtue of the provisions of section 7 (d) of the 
Act. His contention was that “it is the exclusive privilege of the Government 
of India to convey all postal articles from one place to another and it is a normal 
function of the Government statutorily reserved to itself. There is no justifica- 
tion to regard the carrying of mails from one place to another as the performance 
of any service undertaken by the Government”. It was further averred on behalf 
of the appellant that it was not justifiable to regard him as having any interest in a 
contract for the performance of any service undert ken by the appropriate Govern- 
ment within the mischief of section 7 (d) of the Act; and that he had been only 
carrying out the obligations imposed upon him by Rule 160-B of the rules framed 


+ 
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under the Motor Vehicles Act. It was also contended that under Article 103 of 
the Constitution of India the question as to the disqualification of a member has 
to be decided by the President whose decision shall be final. 


On those pleadings the following issues were framed by the Election Tribunal :— 


1. Is the nomination of the rst respondent invalid because of the prohibition contained 
in section 7 (d) of the Representation of the People Act, 1951, or for any of the reasons set forth 
in paras g to 11 of the petition? 


2. Has this Tribunal no jurisdiction to decide the question as regards the disqualification 
of the returned candidate, because of Article 103 of the Constitution of India ? 
It is not necessary to refer to the additional issue bearing on the question of limita- 
tion arising from an interlocutory application for impleading those candidates 
Meare 4. to 10) whose nomination had been accepted but who had withdrawn 
rom the contest. Both these issues were decided against the appellant. ‘The 
Tribunal on a very elaborate discussion of the points raised before it, held that the 
postal service including the transport of mails is a service undertaken by the Central 
Government within the meaning of section 7 (d) ; that at the date of the nomina- 
tion the appellant was a contractor under the Central Government; that the agree- 
ment between the Government and the appellant involved mutual obligations 
which could not be referable to a bare statutory duty on the part of the appellant 
but that it was the result of mutual assent based upon a free offer and acceptance; 
and that the agreement was supported by valid consideration. ‘The Tribunal also 
held that Article 103 of the Constituticn was not a bar to its jurisdiction to decide 
the controversy. Accordingly it allowed the election petition and held the appel- 
lant’s election to be void in terms of section 100 (1) (c) of the Act, with costs to 
the respondent Hence this appeal. 


In this appeal the contentions raised before the Election Tribunal except 
the objection to the Tribunal’s jurisdiction in view of the provisions of Article 
103 of the Constitution, have been pressed before us by the learned counsel for 
the appellant. It is manifest that the determination of this case must depend 
upon the true construction and legal effect of the agreement (Exhibit A-3) admit- 
tedly enter.d into by the appellant with the Central Government. It is therefore 
necessary to set out in some detail the relevant clauses of the agreement. The 
appellant Sore the “‘contractor”’) is of the one part and the Governor-General 
of India of the other. The preamble says— 


“ Whereas the said contractor Sri N. Sathianathan has offered to contract with Governor-General 
or the provision of a Motor Vehicles Service for the transit conveyance and delivery of all postal 
articles and mail bags as defined in the Indian Post Office Act, 1898, as amended from time to time, 
TTE from the 15th day of December, 1949 to the 14th day of December, 1952 and the Governor- 
General has accepted such offer upon the terms and conditions hereinafter appearing. ......s..... 


Now this indenture witnesseth that the contractor in pursuance of the said agreement and in 
consideration of the premises and of the payments hereinafter agreed to be made to him.......... 


It is hereby mutually agreed and declared between and by the parties hereto as follows :— 


1. Contract to el tell contractor shall during the continuance of this contract, that is to say 
from the 15th day of December, 1949 until the 14th day of December, 1952 or until the said contract 
shall be determined by such notice as is hereinafter mentioned or otherwise in (hereinafter referred 
to as the said contract peed) duly and safely convey............ by means of motor vehicles of 
good and reliable manufacture all postal articles and mail bags..............65 jä 


By clause 4 the contractor is permitted to carry passengers and their luggage by 
bus provided there is accommodation available and provided that the mail service 
is not prejudiced in any way. By clauses 5 and 6 the contractor is required to 
maintain in good order and repair a number of motor buses and their spare parts 
at bis own expense and to bear all municipal and other taxes payable in respect of 
the motor Gehicles: Clause 7 contains the schedule of penalities in the event of 
non-completion of any journey or of delay in completion thereof in accordance with 
the time table, etc. By clause 8 the contractor 1s made absolutely liable and res- 
ponsible for the due and safe custody and delivery in good order and condition 
of postal articles and mail bags. By clause 10 non-gazetted postal and telegraph 
officers travelling on duty on the route allotted to the appellant are declared to be 
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entitled to travel free of all charges and such official passengers shall have precedence 
over ordinary passengers. Clause 13 provides that the contract shall not be trans- 
ferred by the contractor to any person or company without the previous consent 
in writing of the Director-General of Posts and Telegraphs. By clause 15 the Govern- 
ment agrees to pay to the contractor Rs. 200 per month during the subsistence of 
the agreement “as his remuneration for service to be rendered by him hereunder”. 
This monthly sum of Rs. 200 is liable to be increased or decreased proportionately 
to the increase or decrease in the mileage to be covered. Clause 18 is in these 
terms :— 

“In the event of the contractor failing to secure a renewal of the permit on the line this contract 

will automatically terminate on the date up to which the old permit shall be valid and ın such case no 
compensation shall be payable to either party for such termination, This contract may be absolutely 
determined and put an end to by either of the contracting parties giving four calendar months notice 
in writing to the other of his intention so to determine and put an end to the same ”. 
Clause 21 contains the usual arbitration clause to the effect that all disputes and 
differences arising out of or in any wise touching or concerning the agreement 
shall be referred to the sole arbitration of the Director-General of Posts and Tele- 
graphs or his nominee. It is also provided that the award of the arbitrator shall 
be final and binidng on the parties. 


It will be observed that the agreement set out above is a formally drawn up 
document which satisfies all the requirements of a contract. It is not the appellant’s 
case that the contract has been vitiated by undue influence, fraud or such other 
cause. But it has been argued that it was a necessary sequel to the stage carriage 
permit granted by the Transport Authority under the Motor Vehicles Act read 
along with the relevant rules. In this connection reference*was made to Rule 
160-B of the Madras Motor Vehicles Rules which is as follows :— 


“Tt shall be a condition of every stage carriage permit that the holder of the permit shall, if so 
required by the transport authority which granted the permit, carry mails at such rates and on such 
terms as the transport authority may fix after consultation with the holder of the permit and the postal 
authorities concerned ”’. 


The rule quoted above has apparently been made under the authority of section 
48 (d) of the Motor Vehicles Act. Itis common ground that the agreement afore- 
said between the appellant and the Central Government is in pursuance of Rule 
160-B aforesaid ; but it has been argued on behalf of the appellant that though 
the agreement aforesaid has the “‘semblance of a contract”, it is lacking in the 
“essential ingredients of a free consensus of acceptance and offer”. ‘This argu- 
ment is based on the further contention that the appellant has been carrying mail 
on his buses in performance of a statutory obligation which cannot come within 
the mischief of section 7 (d) of the Representation of the People Act, 1951. The 
material portion of the section is in these terms :— 


“ A person shall be disqualified for being chosen as, and for being, a member of either House 
of Parliament.........0+.-- 


(6) if, whether by himself or by any person or body of persons in trust for him or for his benefit 

or on his account, he has any share or interest in a contract for............ the performance of any 
services undertaken by the appropriate Government”. 
It has further been argued alternatively that if the agreement has the force of a 
contract, it is totally lacking in consideration because the monetary consideration 
provided for in the agreement is no more than the subsidy already fixed by the 
Regional Transport Officer by his orders dated the 23rd July 1949 ; that the agree- 
ment in question being with a third party, namely, the Governor-General, to render 
service which was already due to another | arty, namely, the Transport Authority 
for the same consideration cannot amount to a valid contract supported by considera- 
tion ; and finally, that the transport of mail is not a “service undertaken by the 
Central Government”. 


In our opinion there is no substance in any one ofthese contentions. It is true 
that the appellant entered into the contract aforesaid with the Central Government 
for the transport of postal articles and mail bags on the 16th November, 1949. 
From before that date he had been carrying on the business of plying buses on the 
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route allotted to him by the Regional Transport Authority. But he entered into 
the contract with his eyes open and knowing full well his rights and liabilities under 
the same. No one is compelled to carry on the business of stage carriage service 
or for the matter of that, of transporting postal articles and mail bags. In terms 
of the permit, it is open to the Government to call upon a permit-holder to undertake 
the additional burden of carrying postal articles and mail bags which carries with 
it the additional remuneration to be fixed by the Transport Authority after consul- 
tation with the postal authorities and the carrier. It is not every stage carriage 
permit holder who is called upon to do so. At the time the appellant entered into 
the contract with the Government in the postal department he may not have had 
any idea of standing for election to the House of the People when in future the general 
elections came to be held. If he wished to steer clear of the difficulty created by 
section 7 of the Act, he could have given due notice to Government under clause 18 
of the contract referred to above. On the expiry of the term of the notice he would 
have been free to stand for election to a State or Central Legislature. Section 7 of 
the Act is clearly intended to avoid a conflict between public duty and private in- 
terest. è 


The Tribunal discussed a number of authorities with reference to the English 
and the American Law of Contract for arriving at the conclusion that the agreement 
between the appellant and the Government of India in the Postal Department had 
all the ingredients of a valid contract. The Tribunal need not have travelled so 
far afield, especially when the provisions of the Indian Contract Act which govern 
the case are sufficient to answer all the contentions raised on behalf of the appellant. 
On the face of the transaction the agreement was between two competent parties 
with their free consent. There was no question but that there was lawful considera- 
tion. The permit for the stage carriage had been granted by the authority under 
the Motor Vehicles Act; and the agreement for transport of postal articles and mail 
bags was between the Government of India in the Postal Department and the appel- 
lant for a cash consideration. 


But it was argued that the agreement was in pursuance of a pre-existing obliga- 
tion imposed by the rule aforesaid framed under the Motor Vehicles Act. It is 
true that the permit does contain a condition that the permit-holder may be called 
upon to undertake transport of mail bags and postal articles but that is only a notice 
to intending applicants for a stage carriage permit that the grantee of such a permit 
may have to render that additional service for an additional remuneration if called 
upon to do so by the authorities of the Postal Department. If any one was not pre- 
pared to undertake that additional responsibility, he was free not to make an spol = 
tion for such a permit ; but that does not mean that the agreement actually entered 
into between the Postal Department and the permit-holder is not an independent 
contract governed by its own special terms. As indicated above, clause 18 has 
reserved the right to either party to terminate the contract on giving four months’ 
notice. The appellant must be presumed to have known that the agreement that 
he had entered into with the Postal Department will stand in the way of his running 
as a candiate for election to the Central or the State Legislature. There was nothing 
to prevent him from giving the necessary notice to the depertment and thus termi- 
nate his agreement so as to be free to stand as a candiate for election to the Legislature. 
Section 7 of the Act is intended to ensure that there is no occasion for a conflict 
between public duty and private interests. The appellant had a clear and free 
choice before him. If he was anxious to serve the community as a member of the 
Central Legislature, he had to give up his private gains in the shape of the remu- 
neration for carrying postal articles and mail bags in his buses. It may be that 
on his terminating the agreement with the postal department he would have to 
give up his stage carriage permit also but not necessarily so. If on the same route 
a number of bus services are permitted to different parties, the Postal Department 
may choose any one of them to enter into the agreement for the carriage of mail 
bags and postal articles. But even if there was only one service for the route in 


respect of which the appellant held the stage carriage permit, if he had to give up 
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his permit, some other party would take his place for running the bus service and 
carrying the postal articles and mail bags. 


It was further argued that the appellant had no hand in the fixing of the re- 
muneration to be paid by the Postal Department for carrying its mails, etc. But 
it is clear, by a reference to the terms of the rule quoted above, that the amount 
of the remuneration had to be fixed by the department after consultation with the 
carrier. It was always open to the latter to demur to the terms proposed by the 
department and if he found that the department was not prepared to accept his 
terms he was not bound to enter into the agreement. The fact that he had agreed 
to carry postal articles and mail bags was possibly an additional qualification for 
him to obtain a renewal of his permit and thus gave him an advantage over his 
competitors. Hence instead of being an additional burden or a handicap to him, 
it was an additional advantage to him in the matter of getting a renewal of his 
permit in preference to others. The agreement was therefore based on mutual 
promises, by the appellant to carry the mail bags, etc., and by the Postal Depart- 
ment to pay him suitable remuneration for the services thus rendered. 


It was further contended on behalf of the appellant that the Central Govern- 
ment could not be said to have ‘ undertaken’ any ‘service’ within the meaning 
of section 7 (d) of the Act when it made arrangements for the carriage of mail bags 
and postal articles through the appellant. It has not been and cannot be contended 
that the Government is bound in the discharge of its duties as a sovereign State to 
make provision for postal mail service. The provisions of the Indian Post Office 
Act, VI of 1898, are only enabling in the sense that they authorize the State agency 
to have the exclusive privilege of conveying letters, etc. for the convenience of the 
public and for the benefit of the Government, without making it obligatory upon 
it to provide every individual and every place with those facilities. It may be 
that those facilities are being extended from time to time and are being brought 
nearer to every home but that is only evidence of the fact that the State as a welfare 
state is anxious to provide for the conveniences of the public in the matter of commu-~ 
nications and correspondence. ‘That is to say, the Government in the Postal Depart- 
ment has only undertaken a service to be rendered to the community and that such 
a service is not an essential function of a sovereign State. It cannot be gainsaid 
that the Government in the Postal Department is rendering a very useful service 
and that the appellant has by his contract with the Government undertaken to 
-render that kind of service on a specified route. The present case is a straight- 
forward illustration of the kind of contract contemplated by section 7 (d) of the Act. 
At all material times the appellant had been directly concerned, for his own benefit, 
in the contract of carrying mail bags and postal articles entered into by him with 
the Government in the Postal Department. 

For the reasons aforesaid we have not the least hesitation in holding that the 
conclusions arrived at by the Tribunal are entirely correct. The appeal is accor- 
dingly dismissed with costs. 


G.R./K.S. a Appeal dismissed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PRESENT :—B. K. MUKBERJEA, Chief Justice, AND S. R. Das, J. 
Shiva Jute Baling, Ltd. ..  Petitioner* 


v, 
Hindley & Co., Ltd. .. Respondent. 


Brie ch are Code iY of 1908), Order 45, rule 8 and Supreme Court Rules, Order 13, Th ha re: A 
ave by Supreme Court un Article 136 of the Constitution of India (1950)—Effect—Appeal i 
P admiked me Procedure, oem j oe 

Ordinarily when a High Court grants a certificate giving leave to a party to pion to the Supreme 
Court, it is the High Court which retains full control and jurisdiction over the subsequent pro i 
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relating to the prosecution of the appeal till the appeal is finally admitted. It is for the High Court to 
sec that its directions are carried out regarding the furnishing of security or the making of depomt 
and when these conditions are fulfilled, ıt has then to declare the appeal finally admitted under Order 
45, rule 8 of the Civil Procedure Gode. The jurisdiction of the Supreme Court begins after the appeal 
is finally admitted. When however the appeal comes to the Supreme Court on the strength of a 
special leave granted by it, the position is different. In such cases, the order of the Supreme Court 
granting special leave by itself operates as an admission of the appeal as soon as the conditions in the 
order relating to furnishing of security or making of a deposit are complied with. It is to be noted 
that though Order 13, rule 9 of the Supreme Court Rules refer to the provisions of Order 45 of the 
Civil Procedure Code, these provisions are to be followed only, so far as they are applicable. It is 
surely the duty of the High Court to see that security is furnished or a deposit is madein accordance 
with the directions of the Supreme Court and these directions are to be found in the order of the 
Supreme Court, which the Registrar is bound to transmit to the High Court under Order 13, rule 8 
of the Supreme Court Rules. But it is not necessary for the appellants to file afresh a copy of the 
Supreme Court order or the petition upon which it was made in order that they may form part 
of the record of the Supreme Court appeal. They would come in the record as soon as they are 
transmitted by the Registrar in accordance with Order 13, rule 8 of the Supreme Court Rules and will 
have to be included in the paper book when it is printed. If there was any failure on the part of the 
appellant to furnish security or to make the deposit in the way indicated in the order of the Supreme 
Court, ıt would have been the duty of the Registrar of the High Court to intimate these facts to the 
Registrar of the Supreme Court and the latter thereupon could take steps for revoking the special 
eave as 18 contemplated in Order 19, rule 12 of the Supreme Court Rules. It is also not necessary 
for the appellants to make a formal application for admission of the ap in cases where special 
leave has been granted by the Supreme Court The Registrar of the High Court must issue notice 
of the admission of appeal by special leave to the respondents as soon as security for costs and 
other deposits of money were made by the appellants. Where this was not done though the appel- 
lants remained idle for a considerable period of time even after furnishing security in not taking any 
steps towards printing of the records, it cannot be held that the appellants are guilty of laches for 
which the special leave deserved to be rescinded. 


In the matter of Petition for special leave to appeal No. 230 of 1953, Wherein 
Special Leave to appeal from the Judgment and Decree dated the 4th February, 
1953 of the Calcutta High Court in Appeal from Original Decree No. 68 of 1952 
was granted by this Court’s order dated the 25th May, 1954 and in the matter of 
Application by the Respondent praying for initiation of action under rule 13 of 
Order 13, Supreme Court Rules. 


Rajinder Narain, Advocate for Messrs. Hindley & Co., Ltd. 


N. C. Chatterjee, Senior Advocate (Sukumar Ghose, Advocate, with him) for Messrs. 
Shiva Jute Baling, Ltd. 


The Order of the Court was pronounced by— 

Mukherjea, C. F.—This is an applicat on by the respondents in Special Leave 
Petition No. 230 of 1953, praying for summons to the appellants to show cause 
why the special leave obtained by the latter should not be rescinded in accordance 
with the provision of Order 13, rule 13 of the Supreme Court Rules. 


The appeal is directed against a judgment of a Division Bench of the Calcutta 
High Court affirming on appeal, a decision of a single Judge sitting on the Ori- 
ginal Side of that Court. The Appellants, having been refused certificate by the 
High Court, presented before us an application under Article 136 of the Constitu- 
tion and special leave to appeal was granted to them by an order of this Court 
dated the 25th May, 1954. By that order the appellants were required to furnish 
security for costs amounting to Rs. 2,500 within six weeks and the enforcement 
of the award, which was the subject-matter of the appeal was stayed on condition 
that the appellants deposited in Court a sum of Rs. 28,000 within four weeks from 
the date of the order. On the 15th of June, 1954, the Registrar of this Court trans- 
mitted to the Original sale of the Calcutta High Court certified copies of the order 
granting special leave and also of the special leave petition with a request that these 
documents might be included in the printed records of the case. It is not disputed 
that in pursuance of the directions given by this Court the appellants did deposit 
the amount required as security for costs and also the sum of Rs. 28,000 within the 
time mentioned in the order. On the 29th November, 1954, the respondents’ 
Solicitors in Calcutta wrote a letter to the Registrar of the Original Side of the Cal- 
cutta High Court complaining of delay on the part of the appellants in prosecuting 
the appeal, It wag stated inter alia that although six months had elapsed singe sper 
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cial leave was granted by this Court, the respondents were not served with notice 
of the admission of the appeal and no steps were taken by the appellants to get the 
records printed or transmitted to this Court. In reply to this letter the Registrar 
informed the respondents’ Solicitors that according’ to the practice of the Calcutta 
High Court it was incumbent on the appellants to make a formal application to 
the Appellate Bench of the Court for declaring the appeal finally admitted, and this 
was to be done on notice to the other parties under Order 45, rule 8 of the Civil 
Procedure Code and on filing in Court a copy of the order of the Supreme Court 
granting special leave to appeal as well as the application upon which such order 
was made. Unless and until an order was made by the High Court declaring the 
appeal to be admitted, no action could be taken by the office in the matter. 


Thereupon on the 11th of January, 1955, an application was filed by the appel- 
lants praying that leave might be given to them to file the certified copy of the 
special leave petition and also that of the order passed upon it and that the appeal 
might be finally admitted. This application came up for hearing before the 
learned Chief Justice and Lahiri, J. of the Calcutta High Court and on the 2oth of 
January, 1955, the learned Judges made the following order : 

“ In this matter special leave to appeal to the Supreme Court was granted by that Court on the 
25th May, 1954. On the 21st June following, the Appellant furnished the necessary security. It 
was then the duty of the Appellant to take the necessary steps for the final admission of the gine 
in order that the preparation of the Paper Book might thereafter be undertaken. Under the Rules 
and practice of this Court the step to be taken is that the Appellant to the Supreme Court should 
make an application for leave to file the certified copy of the petition for Special Leave and also a 
certified copy of the order granting Special Leave which have been filed along with the present applica- 
HOW coe Geode te est eaein ss 

When the matter came up for hearing on the last occasion we enquired whether the Appellants 
had any explanation to give for the delay which had occurred. It was said that the cerned copy 
of the application for Special Leave had been obtained only recently. It was however not explained 
why when an application for a certified copy of the order was made a similar application for a certi- 
fied copy of the petition also could not be made. 

In all the circumstances we consider it right that the disposal of the present application should 
stand over for a month in order that the respondents may take such steps as they desire to take 
before the Supreme Court ”. 

The above facts and order of the High Court were communicated to the Regis- 
trar of this Court by Shri Rajinder Narain, Advocate for the respondents, by his 
letters dated the 17th and gist of January, 1955 and on the basis of the facts stated 
above, he requested that action should be initiated by the Registrar against the 
appellants for non-prosecution of the appeal. The Registrar told the learned 
Advocate that he bad not received any report from the High Court regarding any 
laches on the part of the appellants and without any such report, it was not possible 
for him to take any action in the matter. The Advocate himself, it was said, was 
quite at liberty to make a formal application to the Court in such way as he consi- 
dered proper. The views thus expressed by the Registrar of this Court were commu- 
nicated by him to the Registrar of the High Court, Original Side, Calcutta. On the 
4th March, 1955,Shri Rajinder Narain filed a formal petition addressed to the Regis- 
trar alleging inordinate delay on the part of the aprala in filing in the High Court 
certified copies of the Special Leave petition and the order made by this Court 
thereupon and praying that summons might be issued to the appellants to show cause 
why the appeal should not be dismissed for non-prosecution. Before the Registrar 
could take any further steps in the matter, the application of the appellants for final 
admission of the appeal made in the BER Court came up for further consideration 
before the Appellate Bench consisting of the Chief Justice and Mr. Justice Lahiri 
and on the 7th March, 1955, the learned Judges made an order directing, for the 
reasons given therein, adjournment of the application for admission of the appeal 
before them, sine die pending orders which this Court might pass on the application of 
the respondents. e application of the respondents which purports to have been 
made under Order 13, rule 13 of the Supreme Court Rules was referred by the 
Registrar for orders to the Court and it has now come up for hearing before us. 


Shri Rajinder Narain appearing in support of the petition has contended before 
vg that the appellants were guilty of serjous laches inasmuch as they did not file 
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in the High Court, till 8 months after the special leave was granted, copies of the 
special leave petition as well as of the order passed upon it; nor did they make 
an application to the Appellate Bench for admission of the appeal without which 
no further steps could be taken in the matter of printing and transmission of the 
record. As the appellants could not give any satisfactory explanation for this 
inordinate delay on their part, the special leave, it is argued, should be rescinded. 
Mr. Chatterjee, who appeared for the appellants, has contended on the other hand 
that in a case like the one before us where the appeal has come up to this Court 
by special leave and not by a certificate granted by the High Court, there was 
no duty cast upon the appellants to make a formal application in the High Court 
for final admission of the appeal or to file therein certified copies of the special 
leave petition and the order made thereupon. His argument is that under Order 
32, rule g of the Original Side Rules of the Calcutta High Court, a Supreme Court 
appeal must be deemed to have been admitted by the very order of this Court 
granting special leave and as soon as the appellants have carried out the 
directions of the Supreme Court regarding furnishing of security or making of 
other deposits as the case may be, it is incumbent upon the Registrar to issue a 
notice of the admission of the appeal for service upon the respondents. Such 
notice indeed has got to be served by the appellants’ attorney ; but as no notice 
was at all issued by the Registrar in the present case as is contemplated by rule g 
of Order 32 of the Original Side Rules of the Calcutta High Court, no blame could 
attach to the appellants for not taking further steps in the matter. The contention 
of Mr. Chatterjee appears to us to be well-founded and as it seems to us that doubts 
have arisen at times regarding the precise procedure to be followed in cases where 
an appeal comes to this Court by special leave granted under Article 136 of the 
Constitution, it is necessary to examine the provisions bearing upon it as are 
contained in the Rules of the Supreme Court or of the High Court concerned 
read along with the relevant provisions of the Civil Procedure Code. 


Ordinarily when a High Court grants a certificate giving leave to a party 
to appeal to this Court, it is that Court which retains full control and jurisdiction 
over the subsequent proceedings relating to the prosecution cf the appeal till the 
appeal is finally admitted. It is for the High Court to see that its directions are 
carried out regarding the furnishing of s-curity or the making of deposit and when 
these conditions are fulfilled, it has then to declare the appeal finally admitted under 
Order 45, rule 8 of the Civil Procedure Code. The jurisdiction of the Supreme 
Court begins after the appeal is finally admitted. When however the appeal comes 
to this Court on the strength of a special leave granted by it, the position 1s different. 
In such cases the order of the Supreme Court granting special leave by itself operates 
as an admission of the appeal as soon as the conditions in the order relating to fur- 
nishing of security or making of a deposit are complied with. ‘That this is the true 
position will be clear from the procedural provisions contained in the Rules of the 
Supreme Court as well as of the Original Side of the Calcutta High Court. Order 
13, rule 8 of the Supreme Court Rules lays down : 


“ After the grant of special leave to appeal by the Court, the Registrar shall transmit a certified 
copy of the order to the Court or tribunal appealed from ”. 


Rule g then says : 


“On receipt of the said order, the Court or tribunal appealed from shall, in the absence of 
any special directions in the order, act in accordance with the provisions contained in Order XLV 
of the Code, so far as applicable ”. 
It is to be noted here that although this rule does refer to the provisions of the 
Order 45 of the Civil Procedure Code, these provisions are to be followed only 
so far as they are applicable. It is surely the duty of the High Court to see that 
security is furnished or a deposit is made in accordance with the directions of the 
Supreme Court and these directions are to be found in the order of the Supreme 
Court which the Registrar is bound to transmit to the High Court under Order 
13, rule 8 ofourrules. Wedo not think it is necessary for the appellants to file afresh 
a copy of the Supreme Court order or the petition upon which it was made in order 
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that they may form part of the record of the Supreme Court appeal. They would 
come in the record as soon as they are transmitted by the Registrar in accordance 
with the rule of our Court mentioned above and would have to be included 
in the Paper Book when it is printed. The Registrar of the High Court undoubtedly 
took these orders as part of the record without the appellants’ filing them afresh, 
for he accepted the security and deposit of other moneys from the appellants on 
the basis of these orders. If there was any failure on the part of the appellants to 
furnish the security or to make the deposit in the way indicated in the order of the 
Supreme Court, it would have been the duty of the Registrar of the High Court to 
intimate these facts to the Registrar of the Supreme Court and the latter there- 
upon could take steps for revoking the special leave as is contemplated by Order 19, 
ru.e 12 of our Rules In our opinion, it is also not necessary for the appellants 
to make a formal application for admission of the appeal in cases where special 
leave has been granted by the Supreme Court ; and this appears clear from the 
provision of Order 32, rule g of the Original Side Rules of the Calcutta High Court 
which runs as follows : 

“g. On the admission ofan appeal to the Supreme Court whether by the order of this Court 

under Order 45, rule 8 of the Code, or by an order of the Supreme Court giving the appellant Special 
Leave to Appeal, but subject in the latter case to the carrying out of the directions of the Supreme 
Court as to the security and the deposit of the amount required by Rule 5, notice of such admission 
shall be issued by the Registrar for service on the respondent on the record, whether he shall have 
appeared on the hearing of the application for a certificate under Order 45, rule 3 of the Code, or not. 
Such notice shall be served by the attorney for the appellant and an affidavit of due service thereof 
shall be filed by such attorney immediately after such service ’’. 
The opening words of this rule plainly indicate that there could be admission 
of appeal either by the order of the High Court under Order 45, rule 8 of 
the Civil Procedure Code or by the order of the Supreme Court itself giving 
special leave to appeal. As the order granting special leave itself lays down 
th: conditions to be fulfilled by the appellants, the admission will be regarded 
as final only when the directions are complied with and as soon as this is done it 
would be the duty of the Registrar to issue a notice of the admission of the appeal 
for service upon the respondents. ‘This notice is to be served by the attorney for 
the appellanis and an affidavit of due service shall be filed by him immediately 
after the service is effected. 


In the present case the Registrar, Original Side of the Calcutta High Court 
should have issued a notice of the admission of the appeal to be served upon the 
respondents as soon as the security for costs and other deposits of money were made 
by the appellants. This was not done as the procedure to be followed was not 
correctly appreciated. It is true that the appellants remained idle for a considerable 
period of time even after they furnished security and did not take any steps towards 
printing of the record. But as there was an initial irregularity in the matter of 
issuing a notice under Order 32, rule g of the Original Side Rules of the Calcutta 
High Court, we are unable to hold that the appellants were guilty of any laches 
for which the special leave deserves to be rescinded. The result is that the appli- 
cation of the respondents is dismissed. ‘The Registrar, Original Side of the Calcutta 
High Court, will now issue a notice under Order 32, rule g of the Original Side 
Rules and prompt steps should be taken by the appellants, towards printing and 
transmission of the record to this Court. We make no order as to costs of this appli- 
Cation. 


G.R./KS. Application dismissed, 
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SUPREME COURT OF INDIA 
(Original Jurisdiction). ` 
PRESENT.—BIJAN KUMAR MUKHERJEA, Chief Justice, S. R. Das, Vivian BOS, 
B. P. SINHA AND SYED JAFER Imam, JJ. 


‘Rao Shiva Bahadur Singh l `.. Petitioner* 
D. 
The State of Vindhya Pradesh and another .. Respondents. 


Constitution of India (1950), Article 145 (3) —Scafe—Case involving substantial question of law as to the 
interpretation of the Constitution—-Whole case if to be decided by the Constitution Bench—Directing the case 
after deciding constitutional questions to be posted for disposal on merits by a Division Bench— Validity. 

By ee (Mukherjea, C. F., S. R. Das, Vivian Bose and S. J. Imam, 7F.):—The splitting up of 
cases into different stages for hearing and decision is not repugnant to the Constitution or the eral 
principles of procedural law. The underlying prinaple of the Constitution is clear and all that it 
insists upon is that all constitutional questions should be heard and decided by a Bench of not less 
than five Judges. As long as this requirement is fulfilled there can be no constitutional objection 
to the rest of the case being disposed of by a Division Bench of less than five Judges, so as to save the 
time of the Constitution Bench of five or more judges. There is nothing in principle which requires 
that a case must always be decided in its entirety by one Judge or one set of Judges even though such 
a case May conveniently be dealt with in two or more stages. If a Court is entitled to decide g case 
in stages there is no reason why Article 145(3) should be so construed as to deprive the Supreme Court 
of that inherent power. It will involveʻno violation of any principle of natural justice or of any legal 

rinciple if clause (3) of Article 145 is construed as requiring only that the minimum number of five 
udges must sit for the purpose of deciding any case in so for and as long as it involves a substantial 
estion of law as to the interpretation of this Constitution. Indeed, it is on this interpretation that 
the practice has grown up in the Supreme Court for a Constitution Bench to dispose of all consti- 
tutional questions and to leave the o subsidiary questions for disposal by a Division Bench of less 
than five Jugdes in conformity with the opinion of the Constitution Bench. 


Per Sinha, 7.—TVhe Constitution while laying down clause (3) of Article 145 contemplates the 
whole matter in controversy arising in a case which may include substantial’ questions of law as to 
the interpretation of the Constitution as also other questions. he main clause (3), excepting cases 
coming within the purview of the proviso does not contemplate a splitting up of a case into parts, 
one part involving substantial questions of law as to the interpretation of the Constitution and 
another part or parts not involving such questions, 


' Petition under Article 32 of the Constitution for a Writ of Habeas Corpus. 


Purshottam Trikumdas, Senior Advocate (K. B. Asthana, Syed Murtaza Fazl Alt - 
and Rajinder Narain, Advocates with him) for the Petitioner. 


M.C. Setaload, Attorney-General for India and C. K. Daphtary, Solicitor-General 
for India (Porus A. Mehta and R. H. Dhebar, Advocates, with them) for Respondents. 


The Judgment of the Majority (Mukherjea, C.J., S. R. Das, Vivian Bose.and 
S.J. Imam, JJ.) was delivered by 


Das, 7.—This is a petition for a writ in the nature of a writ of habeas corpus 
calling upon the respondents to show cause why the petitioner, who is now confined 
in the Central Jail at Rewa, should not be set at liberty. The petitioner’s grievance 
is that he has been deprived of his liberty otherwise than in accordance with proce- 
dure established by law. A rule nisi having been issued, the respondents have 
filed an affidavit by way of return to the writ. The question for our decision is 
whether the return is good and sufficient in law. 


The facts leading up to the present petition are few and simple. In the years 
1948 and 1949 the petitioner was the Minister of Industries in the Government 
of Vindhya Pradesh which was at that time an Acceding State within the meaning 
of section 6;of the Government of India Act, 1935, as amended in 1947. On the 
11th April, 1949, the petitioner was arrested in Delhi on the allegation that he had 
accepted illegal gratification in order to show favour to Panna Diamond Mining 
Syndicate in the matter of the lease of the Diamond Mines at Panna. In December, 
1949, the petitioner along with one Mohan Lal, who was the then Secretary in the 
Ministry of Industries, was put up for. trial before the Court of Special Judge, Rewa; 
a N E, 
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constituted under the Vindhya Pradesh Criminal Law Amendments (Special 

` Courts) Ordinance No. V of 1949. The charges were under sections 120-B, 161, 
465 and 466 of the Indian Penal Gode as adapted for Vindhya Pradesh by the Indian 
Penal Code (Application to Vindhya Pradesh) Ordinance No. XLVIII of 1949. By 
his judgment pronounced on the 26th July, 1950, the Special Judge acquitted both 
the accused. The State preferred an appeal against that acquittal to the Judicial 
Commissioner of Vindhya Pradesh. By his judgment pronounced on the roth 
March, 1951, the Judicial Commissioner reversed the order of acquittal, convicted 
both the accused and sentenced them to different terms of rigorous imprisonment 
under the different sections in addition io the payment -f certain fines. On the 
application of the petitioner and his co-accused, the Judicial Commissioner on the 
12th March, 1951, issued a certificate to the effect that four points of law raised in the 
case and fcrmulated by him in his order were fit for the consideration of this Court 
in appeal under Article 134 of the Constitution of India. A petition of appeal 
was filed in this Court on the strength of this certificate of fimess and it was registered 
as Criminal Appeal No. 7 of 1951. 


As the case invclved a substantial question of law as to the interpsetation of 
the Gonstitucion, it was, in April 1953, placed before a Bencn of five Judges of this 
‘ Court as required by Article 145 (3) of the Constitution. For convenience of 
reference we shall call a Bench of five cr more Judges as the Constitution Bench. 
The validity of the convictions and sentences was challenged before the Constitution 
Bench on the ground that there had been infringements of Articles 14 and 20 of the 
Constitution. A futher point of law was raised that no appeal lay to the Judicial 
Commissioner from the acquittal by the Special Judge. By their judgments pro- 
nounced on the 22nd May, 1953, the Constitution Bench rejected all these 
objections. The judgment concluded with the following direction : 
‘«The appeal is accordingly directed to be posted for consideration whether it is to be heard on 
merits”. ; 
This was evidently done in view of the fact that the certificate of fitness granted 
by the Judicial Gommissioner was limited only to four points of law. 


The constitutional points having been disposed of, the appeal was placec before 
a Division Bench of three Judges who on the goth October, 1953, ordered the appeal 
. to be heard on the merits. The appeal was accordingly put up for hearing before 
another Division Bench consisting of three Judges. On the 5th March, 1954, 
this Division Bench allowed the appeal of Mohan Lal and acquitted him but 
dismissed the appeal of the petitioner with respect to His conviction under sections 
161, 465 and 466, Indian Penal Code, as adapted in Vindhya Pradesh, but set aside 
‘his conviction on the charge under section 120-B. The seiittence of three years’ 
rigorous imprisonment was maintained but the sentence of fine W4s set aside. 


On the 18th March, 1954, a petition for review was filed on behalf of the peti- 
tioner. It was diected against the judgment of the Constitution Bench pronounced 
on the 22nd May, 1953, repelling the constitutional points as well as agaist the 
judgment of the Division Bench dated, 5th March, 1954, dismissing the petitioner’s 
appeal on the merits. On objection being taken by the Registry against ore appli- 
caticn being filed for the review of two judgments one of wbich had been pronounced 
much earlier than the period allowed for filing a review application, the petiioner 
filed a second application for review of the judgment of the Constitution Bench 
and prayed fcr condonation of the delay in filing the same. On the 5th April, 1954, 
the application for review was put up for hearing before the same Division Bench 
which had pronounced the judgment on the merits dated the 5th March, 1954. 
After considering the points of review relating to that judgment, the Division Bench 
on the same day came to the conclusion that no ground had been made out for review 
of that judgment and accordingly dismissed the petition. An order was drawn up 
as of that date direcuing the petitioner who had been previously enlarged on bail 
to surrender and serve out his sentence. - 


On vhe rath April, 1954, another petition was filed on behalf of the petitioner 
praying that the review matter relating to the judgment of the Constitution Bench 
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delivered on the 22nd May, 1953, be placed before a Constitution Bench for 
final disposal. That review application was put up before a Constitution Bench 
which on the 17th May, 1954, declined to entertain the same. 


In the meantime the petitioner had in the last week of April 1954. surrendered 
and has since then been confined in the Central Jail at Rewa. The present appli- 
cation has, therefore, been made for a writ of habeas corpus on the allegation that the 
petitioner has been and is being deprived of his liberty otherwise than in accordance 
with procedure established by law. 


In the present petition the petitioner has again urged that the Court of the 
Judicial Commissioner of Vindhya Pradesh was not the proper forum for enter- 
taining the appeal against the judgment of the Special Judge and consequently 
the judgment of the Judicial Commissioner setting aside the acquittal of the peti- 
tioner and convicting and imposing sentence of imprisonment was void and inope- 
rative. Alternatively, it has been urged that, assuming that the Judicial Commis- 
sioner had jurisdiction to hear the appeal from the Special Judge and his judgment 
‘was in accordance with procedure established by law, the appeal filed by the peti- 
tioner in this Court against the judgment of the Judicial Commissioner should have 
een, under Article 145 (3) of the Constitution, heard and completely disposed of 
by the Constitution Bench. As regards the first point as to the incompetency of 
the Court of the Judicial Commissioner to entertain the appeal from the decision 
of the Special Judge the same has been fully dealt with by the Constitution Bench 
and cannot be reagitated. Indeed, learned counsel appearing in support of this 
petition has not pressed the same. The only point urged before us is the alternative 
plea mentioned above which depends for its decision on a true construction of 
Article 145. 


Article 145 by clause (1) authorises this Court, subject to the provisions of 
„any law made by Parliament and with the approval of the President, to make rules 
for regulating generally the practice and procedure of the Court, including, amongst 
others, rules as to the procedure for hearing appeals as to the entertainment of 
appeals under sub-clause (¢) of clause (1) of Article 134 and as to the conditions 
‘subject to which any judgment pronounced or order made by the Court may be 
reviewed and the procedure for such review. Clauses (2) and (3) of the Article 
are in the terms following :— 

* (2) Subject to the provisions of clause (3), rules made under this article may fix the minimum 
a of J udges who are to sit for any purpose, and may provide for the powers of single Judges and 
100 


(3) The minimum number of Judges who are to sit for the purpose of deciding any case invol- 
ving a substantial question of law as to the interpretation of this Constitution or for the purpose of 
hearing any reference under Article 143 shall be five : 


Provided that, where the Court hearing an appeal under any of the provisions of this Chapter 
other than Article 192 consists of less than five Judges and in the course of the hearing of the appeal the 
Court is satisfied that the appeal involves a substantial question of law as to the interpretation of this 
Constitution the determination of which is necessary for the disposal of the appeal, such Court shall 
refer the question for opinion to a Court constituted as required by this clause for the purpose of 
deciding any case involving such a question and shall on receipt of the opinion dispose of the appeal 
in conformity with such opinion ”’. 
“The contention of the petitioner is that the question whether a particular case 
_sinvolves a substantial question of law as to the interpretation of the Constitution 
‘is to be examined at the time when the case first comes before this Court. If 
at that stage itis found that it is a case involving a substantial question of law 
.as to the interpretation of the Constitution it becomes irrevocably impressed with 
‘that character and quality and the minimum number of judges who are to sit 
for the purpose of deciding such case must be a Constitution Bench, that is to say, 
a Bench of at least five Judges. The argument then proceeds to say that once the 
‘Constitution Bench takes seisin of the case and starts the hearing that Bench and 
that Bench alone must decide the whole of such case, that is to say, decide all ques- 
tions, constitutional er otherwise, arising in the case. Sri:Purshottam Trikumdas. 
who appears in support of this petition has strongly relied on the language used 
S—6 
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in clause (3) and contends that “ the case ”?” cannet be split up and that the clause 
requires the entire case to be disposed of by the Constitution Bench. He, therefore, 
urges that the Division Bench had no jurisdiction to take up the case involving 
substantial questions of law as to the interpretation of the Constitution and con- 
sequently the judgment of that Division Bench pronounced on the 5th March, 
1954 was illegal and void. According to him, his client’s appeal, in the eye of the 
law,*remains undisposed of and as he had been let out on bail until the disposal 
of his appeal, his detention in jail pursuant to the judgment of the Division Bench,, 
which is a nullity, amounts to deprivation of his personal liberty otherwise than. 
in accordance with procedure established by law and is an infringement of his. 
fundamental right under Article 21 of the Constitution. The argument at first 
sight certainly appears to be plausible but on a deeper consideration of the consti- 
tutional provisions bearing on the subject and the general principles regulating the 
procedural powers of Courts we are unable to accept the same as sound or well 
founded. 


In this very case the Judicial Commissioner of Vindhya Pradesh had granted 
a certificate of fitness under Article 134 (1) (c). Consequently under the proviso 
to clause (3) of Article 145 the appeal might well have been placed before a Divi- 
sion Bench consisting of less than five Judges. In that situation, being satisfied 
that the appeal involved a substantial question of law as to the interpretation of 
the Constitution the determination of which was necessary for the disposal of the 
appeal, that Division Bench could refer the question for the opinion of a Constitu- 
tion Bench and on receipt of the opinion dispose of the appeal in conformity with. 
such opinion ; but to accede to the argument of Sri Purshottam Trikumdas will. 
lead us to hold that while a Division Bench of three Judges could split up this very 
case, had it been posted before it in the first instance, by referring the constitutional. 
questions to a Constitution Bench for its opinion and then, after receipt of that 
opinion, disposing of the rest of the case on merits in conformity with such opinion, 
a Constitution Bench of five or more Judges before which the case happened to be- 
posted in the first instance could not split up the case by deciding the constitutional 
questions and leaving the rest of the case to be dealt with and disposed of by a 
Division Bench of less than five Judges on merits in conformity with the opinion 
of the Constitution Bench thus saving the time of the Constitution Bench. Reference 
may also be made to Article 228 which authorises the High Court, if satisfied that a 
case pending in a Court subordinate to it involves a substantial question of law as to- 
the interpretation of the Constitution the determination of which is necessary 
for the disposal of the case, te withdraw the case and either to dispose of the case 
itself or determine the said question of law and return the case to the Court from. 
which it has been so withdrawn so as to enable the said Court to proceed to dis- 
pose of the case in conformity with the judgment of the High Court. Here again 
learned counsel’s argument leads us to hold that while the High Court can split 
up a case involving a substantial question of law as to the interpretation of the Con-. 
stitution a Constitution Bench of this Court cannot do so. Apart from these pro- 
visions of the Constitution there are provisions made by procedural statutes which 
result in a case being partly heard by one Judge and partly by another Judge. To 
cite only a few instances, reference may be made to section 24 and Order 18, rule 15 
of the Code of Civil Procedure and sections 350, 526, 528 and 556 of the Code of 
Criminal] Procedure. The argument of Sri Purshottam Trikumdas, pushed to its - 
logical conclusion, must amount to this that although Courts operating under the 
ordinary procedural codes may split up cases into different stages for the purpose- 
of hearing and decision, a Constitution Bench of this Court cannot do so if a case 
involving substantial questions of law as to the interpretation of the Constitution. 
happens to be posted befor it in the first instance. 


Learned counsel for the petitioner recognises the incongruity that results. 
from his argument but contends that it cannot be helped because the relevant 
provisions referred to above expressly sanction the spliting up of cases whereas: 
the budy of clause (3) of Article 145 does not. His argument ts that in the cases: 
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mentioned above splitting up of cases has to be allowed because the special provi- 
sions of the Constitution or other statutes provide for such splitting up in those 
cases. He contends that the very fact that these provisions had to be made clearly 
indicates that but for them there could not have been any splitting up of the case. 
It is said that these provisions are exceptions to the general rule of indivisibility of 
a case. We are unable to accept this reasoning as correct. 


In the first place the proviso to Article 145 (3), Article 228 and the other pro- 
visions of the Codes referred to above quite clearly indicate that the splitting up 
of cases into different stages for hearing and decision is not repugnant to the Con- 
stitution or the general principles of procedural law. The underlying principle 
of the Constitution is clear and all that it insists upon is that all constitutional ques- 
tions should be heard and decided by a Bench of not less than five Judges. As 
long as this requirement is fulfilled there can be no constitutional objection to the 
rest of the case being disposed of by a Division Bench of less than five Judges, so 
as to save the time of the Constitution Bench of five or more Judges. 


In the next place we are not aware of any such general rule of indivisibility 
as is being insisted upon by learned counsel. There is nothing in principle which 
requires that a case must always be decided in its entirety by one Judge or one set 
of Judges even though such a case may conveniently be dealt with in two or more 
stages. Indeed, in Mauli Muhammad Abdul Majid v. Muhammad Abdul Aziz}, 
the Privy Council pointed out that where a Judge had before him a case consisting 
of two parts, a question of title and an incidental question of account depending 
on title, it did not require any provision of the Civil Procedure Code to authorise 
him to decide the first question and reserve the second for further investigation and 
that to treat such a proceeding as beyond the power of the Court and as an error 
which barred the proceedings reserved for further decision was a serious miscarriage 
of justice. Indeed, the Court often exercises its inherent power, if it thinks fit to 
do so, to decide questions of jurisdiction or limitation or the like as preliminary 
questions reserving other questions of fact for future investigation. The decision 
of a case at two or more stages may and often does result in the case not being deci- 
ded by the same Judge, for the Judge who decided at the first stage may, by reason 
of death, retirement or transfer, be not available for deciding the case at the later 
stages. It follows, therefore, that no argument can be founded on any supposed 
general rule of indivisibility of a case for the purpose of its hearing and decision. 


The consideration that there is no such general rule as is relied on by learned. 
counsel and that the splitting up of cases is not generally repugnant to law and in 
particular to the Constitution, leads us to the conclusion that in construing clause (3) 
of Article 145 no quality of indivisibility need be attributed to the words “ the case ”” 
used therein. A case may, to begin with , involve a substantial question of law as 
to the interpretation of the Constitution, but it may cease «o do so at a later stage. 
Suppose a case which involves a constitutional question is placed before a Constitu- 
tion Bench but learned counsel appearing in support of the case intimates to the 
Bench that he does not press any constitutional point, surely he cannot, in that 
situation, insist that the tıme of a Bench of five or more Judges should be spent on 
the determination of a case which, by his own election, has ceased to involve 
any constitutional question. Likewise, when the constitutional questions involved 
in the case are disposed of by a Constitution Bench what remains of the case cannot 
properly or appropriately be described as still a “case involving a substantial 
question of law as to the interpretation of this Constitution’. It should be borne 
in mind that when a case or appeal is properly admitted to this Court all that the 
parties are entitled to is a decision of this Court and not of any particular Bench. 
So long as the minimum number of Judges which the Constitution and the rules 
framed by this Court prescribe are present to hear and decide the questions raised 
from stage to stage, they represent the Court for the purpose of giving decisions on 
its behalf and the parties get all that they are entitled to under the law. Ifa Court 
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is entitled to decide a case in stages, as the Privy Council has held it can, there is 
no reason why Article 145 (3) should be so construed as to deprive this Court 
of that inherent power. It will involve no violation of any principle of natural 
justice or of any legal principle if we construe clause (3) of Article 145 as requiring 
only that the minimum number of five Judges must sit for the purpose of deciding 
any case in so far and as long as it involves a substantial question of law as to the 
interpretation of this Constitution. We find nothing in the language of clause 
(3) of Article 145 which militates against this interpretation of that clause. In- 
deed, it is on this interpretation that the practice has grown up in this Court for a 
Constitution Bench to dispose of all constitutional questions and to leave the other 
subsidiary questions for disposal by a Division Bench of less than five Judges in 
conformity with the opinion of the Constitution Bench. There is nothing that 
we find in the body of clause (3) of Article 145 which compels us to depart 
from the famous maxim cursus curiae est lex curiae which was laid down by Lord 
Coke in Burrowes v. High Commission Gouri}, and which was quoted with approval 
in Habibar Rahman v. Satdannessa Bibt*. 


For reasons stated above we consider that a good and valid return has been 
made by the respondents to the rule nisi issued to them and this application must 
be dismissed. We order accordingly. 


Sinha, F7.—I regret to have to differ from my learned brethren on the cons- 
truction of Article 145 (3) of the Constitution which is the main question in con- 
troversy in this case. Clause (3) of Article 145 is in these terms :-—~ 

“The minimum number of Judges who are to sit for the purpose of deciding any case involving 
a substantial question of law as to the interpretation of this Constitution or for the purpose of hearing 
any reference under Article 143 shall be five : 


Provided that, where the Court hearing an a under any of the provisions of this Chapter 
other than Article 152 consists of less than five Ju and in the course of the hearing of the appeal 
the Court is satisfied that the appeal involves a substantial question of law as to the interpretation of 
this Constitution the determination of which is necessary for the disposal of the appeal, such Court 
shall refer the question for opinion to a Court constituted as required by this clause for the purpose 
of deciding any case involving such a question and shall on receipt of the opinion dispose of the appeal 
in conformity with such opinion.” 

It is noteworthy that the Constitution has not vested this Court with complete 
power to make rules as to the constitution of Benches for hearing matters coming 
before this Court in its Original, Appellate or Advisory Jurisdiction. Clause (2) 
of Article 145 has invested this Court with power to make rules fixing the mini- 
mum number of Judges who are to sit for any purpose and for defining the powers 
of single Judges and Division Courts. But this power is expressly made subject 
to the limitation laid down in clause (3) quoted above ; that is to say, where any 
case involves a substantial question of law as to the interpretation of the Constitu- 
tion (omitting the words not material for our present purpose) the minimum 
number of Judges prescribed by the Constitution to decide such a case is five. A 
case may involve questions of law as to the interpretation of the Constitution, as 
also other questions. In this case we have to determine whether clause (3) con- 
templates the whole case or a part of a case. In my opinion, the Constitutign 
while laying down clause (3) of Article 145 contemplates the whole matter in con- 
troversy arising in a case which may include substantial questions of law as to the 
interpretation of the Constitution as also other questions. The main clause (3), 
excepting cases coming within the purview of the proviso does not contemplate a 
splitting up of a'case into parts, one part involving substantial questions of law as 
to the interpretation of the Constitution and another parts or parts not involving 
such questions. My reasons for coming to this conclusion are as follows : 
Clause (3) itself read along with the proviso makes a distinction between ‘a 
“case” and a “ question” of the nature indicated in the proviso to the clause. 
The Constitution has clearly indicated that cases coming within the purview .of 
the proviso may be split up so as to admit of the: questions of constitutional im- 
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portance being determined by a Bench of at least five Judges who may be des- 
cribed for the sake of convenience as a “ Constitution Bench” in contradistinc- 
tion to a Division Court consisting of less than five Judges, as is contemplated in 
the proviso. The main clause (3) requires a case of the description therein set 
out to be heard and decided by a Constitution Bench, whereas the proviso con- 
templates that only the question of constitutional importance (using a compen- 
dious phrase) has to be decided by a Constitution Bench and the case out of which 
such a question arises remaining in the seisin of the Division Court before which 
the case was originally placed for hearing. 


The Constitution has placed cases involving substantial questions of law of 
constitutional importance on a special footing. If the framers of the Constitu- 
tion had intended that not the whole case but only particular questions of the 
nature indicated had to be heard by a minimum number of five Judges, they 
would have used words similar to those used in the proviso making it permissible 
for the Constitution Bench to give its opinion for the decision of the case by a 
Division Court in conformity with that opinion. 


A reference to the terms of Article 228 of the Constitution would also show 
that the framers of the Constitution were fully alive to the difference between the 
decision of the “ case itself”? and a “ question of law” of constitutional impor- 
tance involved in that case. It has made clear in that article that the High Court 
shall either decide the whole case including the question of law as to the interpreta- 
tion of the Constitution which was necessary for the disposal of the case or determine 
only such a question or questions and return the case to the original Court for dis- 
posal in conformity with the judgment of the High Court on such question or ques- 
tions. The Constitution made these specific provisions to emphasize that there 
is a distinction between determining the case itself and determining a substantial 
question of law of constitutional importance. 


Can it be said that if clause (3) of Article 145 had been enacted without 
the proviso, a case could be heard piecemeal first by a Constitution Bench which 
would determine only questions of law as to the interpretation of the Censtitu- 
tion, and then the residue of the case pane heard and determined by a Division 
Court? That, in my opinion, would not be in compliance with the imperative 
provisions of the main clause (3). The framers of the Constitution therefore 
enacted the proviso in the nature of an exception to the general rule laid down 
in the main clause (3). It has to be observed that the proviso is limited to appeals 
only, subject to the further exception that such appeals should not have come 
up to this Court through the process laid down in Article 132 of the Constitution. 
It is thus clear that not all cases contemplated in the main clause (3) but only 
appeals of a particular description would come within the qualifying provisions 
of the proviso. 


The word “case” has not been defined but it may be taken as settled law 
that it is much wider than a “ suit’ or an “ appeal”. Hence whereas the proviso 
would apply to appeals brought up to this Court, except those under Article 132 
of the Constitution, the main clause (3) would apply to all appeals and all other 
matters coming up to this Court in its Original, Appellate and Advisory Juris- 
dictions. In my opinion, there cannot be the least doubt that the main provi- 
sions of clause (3) are all-embracing, and contemplate all cases coming up to this 
Court. 


It has not been contended that the present case comes within the purview of 
the proviso but it has been said that if it is open to a Division Court to refer a ques- 
tion of constitutional importance to a Constitution Bench, why should not a Con- 
stitution Bench be competent to refer questions other than those of constitutional 
importance to a Division Court? The answer is that whereas the former is con- 
templated by the Constitution in terms, the latter is not. Nor are there any rules 
to that effect. 
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_ But it has been further observed that the splitting up of a case into parts, one 
involving questions of constitutional importance and the remaining part not involv- 
ing questions of that kind, is not against the provisions of the Constitution. But, 
in my opinion, if the Constitution has made a specific provision as to the splitting 
' up ofa case into parts, one cognisable by a Court of higher jurisdiction like a Consti- 
tution Bench and the rest by a Court of lower jurisdiction like a Division Court, 
the argument is not available that a splitting up of a case apart from those specific 
provisions is also permissible. In this connection reference was made to certain 
provisions of the Code of Civil Procedure as also of the Code of Criminal Procedure 
to show that those Codes do contemplate hearing of the same case in part by diffe- 
rent Courts, but those are all Courts of co-ordinate jurisdiction in which the question 
of the power of the Court itself relatively to the subject-matter of the case is not in 
question. The Court which originally dealt with the case and the Court which 
finally came to hear and determine the matter were each one of them competent to 
deal with the whole matter or any part of it. That isnot the position here. In this 
case the argument on behalf of the petitioner is that as admittedly his appeal involved 
substantial questions of law as to the interpretation of the Constitution and as it 
did not come within the purview of the proviso to clause (3) of Article 145 of the 
Constitution, it should have been dealt with throughout by a Constitution Bench. 
It was suggested in answer to this argument that after the questions of law of 
constitutional importance had been dealt with by the Constitution Bench the 
case ceased to be one involving such questions and therefore could have been 
heard by a Division Court. But the difficulty in accepting this argument is that 
once a Constitution Bench was seized of the case, it could not transfer it to another 
Bench for sharing the decision of that case with it. That Bench should have heard 
out the whole case and it had not the power to direct, and it did not so direct, that 
the remaining part of the case should be heard by a Division Court. Once a 
Constitution Bench is seized of the case, it has to hear the case to its conclusion. 
There was no process known to the rules framed under the rule-making power of 
this Court by which a case once it came before a Constitution Bench could get 
transferred from that Bench to a Division Court either automatically or by orders 
of any authority. But it has been suggested that it may happen that a Constitution 
Bench may start the hearing of the case, and before the hearing is concluded one 
of the Judges is by reason of death or otherwise disabled from hearing out the case 
and in that event the Chief Justice has the power to constitute another Bench. But 
that is quite a different matter. In that case the hearing by the previous Bench 
comes to nothing and the Bench constituted afresh by the Chief Justice has to hear 
out the whole case afresh. 


It has also been suggested on the other side that a “‘ case”? may mean a part 
of a case. In my opinion, that submission is not well founded ; because, if that 
argument were accepted and pushed to its logical conclusion, it may make the 
provisions of the main clause (3) of-Article 145 nugatory. Article 132 of the Con- 
stitution has been, as indicated above, excepted from the operation of the proviso 
to clause (3). Suppose an appeal is brought to this Court under Article 132 of 
the Constitution as the case involved substantial questions of law as to the inter- 
pretation of the Constitution. That case besides involving questions of that charac- 
ter, may also involve other questions. If the argument that a “case” includes 
part of a case were accepted, then it will be permissible for a Constitution Bench 
to hear the questions of constitutional importance and leave the rest of the case to 
be determined by a Division Court, though such a case is expressly excluded from 
the operation of the proviso and thus is directly within the tems of the main clause 
(3). Hence every case coming before this Court involving a question of constitu- 
tional importance may be dealt with in part in so far as it relates to that question 
by a Constitution Bench and the remaining part by a Division Court. That, 
in my opinion, was not intended by the framers of the Constitution. The term 
“ case’ therefore must mean the whole matter in controversy before this Court. 
Such a matter may relate to one of several questions in controversy in the original 
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‘Court, if the determination of that question is sufficient to dispose of the case within 
the meaning of the Explanation to Article 132 of the Constitution. 


It was further argued by the learned Attorney-General that the whole clause 
(3) of Article 145 along with the proviso must be read together. But even so read, 
the language of clause (3) does not warrant the hearing of the case piecemeal by 
different Benches unless it comes within the purview of the proviso. The proviso 
is meant to cover only a limited class of cases which otherwise would have come 
‘within the purview of the main clause (3). But the proviso cannot have a larger 
effect than is justified by its language, viz., that only’a question of that description 
has to be referred for the opinion of the larger Bench, the case itself remaining on 
the file of the smaller Bench. The proviso thus makes a clear distinction between 
a “case” and a “ question ”. 

It has also been said that there is an inherent power in the Court to transact 
its business according to its established practice. In the first place, this Court is 
still in its formative stages and it cannot be said to have an “ established practice ”. 
Secondly, it cannot establish a practice in the teeth of the provisions of the Constitu- 
tion which it is pledged to uphold. 


The reference to the decision of the Privy Council in Moulvi Muhammad Abdul 
Majid v. Muhammad Abdul Aziz', is not apt - because in that case the hearing at 
the two stages of the trial was to be done by a Court of co-ordinate jurisdiction ; 
that is to say, a Court which could hear and determine the whole case or each of 
the two parts of the case taken separately by itself, unlike the present case in which 
the two parts of the hearing have been done by two Courts of unequal power. Simi- 
larly the reference to the maxim “‘ cursus curiae est lex curiae”? of Coke, G.J., in 
Burrowes v. High Commission Court*, referred to in Habibar Rahaman v. Saidannessa 
Bibi’, and to the other cases all proceed on the assumption that there is nothing 
in the statute law against such a course being taken. But, in my opinion, such a 
nebulous practice is opposed to the positive provisions of clause (3) of Article 145. 


In my opinion, therefore, the present case comes directly within the main 
clause (3) of Article 145 of the Constitution and is admittedly not covered by the 
proviso to that clause. That being so, the petitioner’s appeal to this Court has 
not been heard and determined in accordance with the procedure establish- 
ed by this Constitution and therefore the petitioner is entitled to the benefit of 
the protection afforded by Article 21 of the Constitution. His appeal, therefore, 
has got to be heard and determined in accordance with the procedure laid down 
in Article 145 (3) of the Constitution. I would therefore allow the petition to this 
extent only that the appeal be heard by a Constitution Bench on a declaration that 
the judgment of the Division Court, dated the 5th March, 1954, is not that of a 
competent Court. 


Order by the Court.—-In accordance with the Judgment of the majority, the 
Petition is dismissed. 


G.R./K.S. —— Petition dismissed. 
SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction. ] 
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Hindu Law—-Religious office—Heredirary tight of Pujaris or Archakas of temple—If can be inherited by 
females. 

The usage of a female succeeding to a priestly office and getting the same performed through 
a competent deputy is one that has been fairly well-recognised. There is nothing in the textua 





1. (1896) L.R. 24 LA. 22: LL.R.1gA.155 2 3 Bulst. 48 at p. 59: 81 E.R. 42. 
{P.0.). 3. {1923) LL.R. 51 Cal. 931 at p. 335. 
*Civil Appeal No. 136 of 1953. yth April, 1955. 


50 ` THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1955 


Hindu law to the contrary, Nor can it be said that the recognition of such a usage is opposed to 
public policy, in the Hindu law sense. Subject to the proper and efficient A of the duties 
of the office, there can be no reason either on principle or on authority to refuse to accord to a 
female the right to succeed to the hereditary office held by her husband and to get the duties of 
the office performed by a substitute ting in cases where usage to the contrary is pleaded 
and aii {Such usage though pleaded was not made out by any evidence in the instant 
Case. 


If the temple is a private one or the idol therein is not one shastrically consecrated the right of a 
female to succeed to the office of pujari or archaka is much stronger and cannot be seriously challenged. 

Appeal by Special Leave from the Judgment and Order, dated the 4th day of 
May, 1949, of the High Court of Judicature at Patna in Appeal from Appellate 
Decree No. 1918 of 1947 against the Decree, dated the 23rd day of July, 1947, of 
the Subordinate Judge, Arrah, in Appeal No. 137 of 1946 arising from the Decree, 
dated the 29th March, 1946, of the Court of the 2nd Munsif at Arrah in Suit No. 
T. S. 120 of 1943. a 


R. G. Prasad, Advocate, for Appellant. 
S. P. Varma, Advocate, for Respondent. 


The Judgment of the Court was delivered by 

Jagannadhadas, F.—TVhis is an appeal by leave granted under Article 136 (1) 
of the Constitution against the second appellate judgment of the High Court of 
Patna. It relates to the office of Pujari and Panda of a famous temple in the town 
of Arrah in the State of Bihar, known as the temple of Aranya Devi and Killa 
Ki Devi. The appellant before us—a woman—brought this suit claiming joint 
title to the office along with the defendant and as such entitled to perform the 
Puja either by herself or through her Karinda and to get a half share in the income 
of offerings of the said Asthan. It is the admitted case that this office belongs to 
the family of both the parties and that the duties of the office were being jointly 
performed by the defendant and his deceased brother, Rambeyas Pande, and that 
they were enjoying the emoluments jointly. The plaintiff—the widow of Ram- 
beyas Pande—claims to have suceeded to her husband’s share in this property and 
bases her suit on the said claim. In the written statement the defendant raised 
three main defences, two out of which are (1) the plaintiff was not the legally 
wedded wife of his brother, Rambeyas Pande, and (2) during the life 
time of Rambeyas Pande, there was a division between them with reference to the 
office of Pujari and Panda belonging to this family in respect of two temples (a) at 
Arrah and (b) at Gangipul, that the office of Puan at Gangipul was given to the 
plaintiff’s husband and that the temple of Aran Devi at Arrah was given to the 
defendant and that since then, i.e., for about 11 years prior to the date of the suit, 
the plaintiff’s husband had no connection with the office of Pujari in this temple 
nor with the receipt of any offerings therein. Both these contentions were found 
against the defendant by the trial Court as well as the by first appellate Court and 
they have become conclusive. The further and third defence raised by the defen- 
dant was that the property in suit, viz., the office of Pujari and Panda of the temple 
cannot be inherited by a female. ‘The contention is set out in the following terms 
in the written statement. ' 

“The plaintiff is not at all entitled to the office and the post of Pujari and Panda of Aran Devi 
and she is not entitled to get 1/2 share or any share in the income and offering of the said Asthan, nor 
has she got any right to perform Puja as a Panda personally, or through her karinda and to get the 
Income, etc. ‘This is against the custom and usage ae aaa and also against the Sastras. 
property in suit is such as cannot be inherited by a female ”. 


It is the question thus raised which has got to be considered in this appeal. 
The trial Court held against this contention in the following terms. 


“ No authority has been cited not any custom proved to show that female cannot inherit a pro- 
perty of this nature ”. i 
The first appellate Court also affirmed this view as follows : 


“ The defendant’s objection that the plaintiff being a female is not authorised to hold the office 
of a priest of the Aranya Devi temple is not borne out by any evidence or material on the record. 
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There is nothing to show that by reason of her sex she is debarred from holding this office either by 
religion, custom or usage. Moreover admittedly she holds the office at the Gangi temple ”. 


On the findings arrived at by the trial Court and the first appellate Court, the 
plaintiff got a decree as prayed for declaring her right to half share in the office 
and for recovery of mesne profits on that footing. On second appeal to the High 
Court the learned Judges went into the question at some length and were of the 
opinion that “ the plaintiff being a female is not entitled to inherit the priestly 
office in question and her claim to officiate as a priest in the temple by rotation 
cannot be sustained. The declaration sought for by her that she is entitled to the 
office of Pujari cannot, therefore, be granted”. They held, however, “ that 
she is not debarred from being entitled to be maintained out of the estate of her 
husband which, in the particular case, happens to be no other than the emolu- 
ments attached to the priestly office in the shape of offerings made to the deity 
which office was undoubtedly hereditary ”. They further held that “she will be 
entitled to receive from the defendant half the amount of the offerings in lieu of 
her maintenance ” and they varied the decree of the trial Court accordingly. The 
short question that arises, therefore, for consideration in this appeal is whether a 
Hindu female is entitled to succeed to the hereditary priestly office of a Pujari and 
Panda held by her husband in a temple and to receive the emoluments thereof. 
This is a question about which there has been some difference of opinion in the 
decided cases. It requires close examination. 


That religious offices can be hereditary and that the right to such an office 
is in the nature of property under the Hindu Law is now well established. A Full 
Bench of the Calcutta High Court in Manohar v. Bhupendra', has laid this down in 
respect of Shebaiiship of a temple and this view has been accepted by the Privy 
Council in two subsequent cases in Ganesh v. Lal Behary? and Bhabatarini v. Ashalata’. 
In a recent judgment of this Court reported as The Commisstoner, Hindu Religious 
Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar*, this view has been reiterated 
and extended to the office of a Mahant. On the view that Shebaiti is property, 
this Court has also recognised the right of a female to succeed to the religious office 
of Shebaitship in the case reported as Angurbala v. Debabrata®, where the question 
as to the applicability of Hindu Women’s Right to Property Act to the office of 
Shebaitship came up for consideration. On the same analogy as that of a Shebattt 
right, the right of a hereditary priest or Pujari in a temple must also amount to 
property where emoluments are attached to such an office. Indeed, some of the 
decisions which have recognised the Shebait#t right as property appear to be cases 
where the Shebaiti right combines the priestly office of a Pujari of the idol with the 
effice of the manager of the temple, who in South India, is known by the name of 
Dharmakarta. As early as in Mitta Kunth Audhicarry v. Neerunjun Audhicarry®, it 
was recognised that hereditary priestly office in a family is property liable to parti- 
tion. A number of other decisions to be noticed in the latter part of this judgment. 
recognise this position. ‘The learned judges of the High Court in their judgment 
in the case under appeal, have attempted to distinguish the present case from that. 
of the case of the Shebaitship and have come to the conclusion that while in respect 
of Shebaitt right a woman may succeed by heirship, she is not entitled to such 
succession in respect of the right of a Panda and Pujari. But in making this 
distinction they do not negative the idea that the right to the office of the Pujari 
itself is property to which a female could succeed, but for her supposed disqualifica- 
tion. The disqualification is said to arise with reference to the duties attached to 
this office, and it is said that in this respect it differs from the office of a Shebatt. 


Now there can be no doubt that while in one sense the right to such a reli- 
gious office is property it involves also substantial elements of duty. As has been. 
stated by this Court in Angurbala v. Debabrata® and in The Commissioner, H. R. E., 
E (ne) LR Gi 8 ae (154) T ALLJ. coe 
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Madras v. Sri Lakshmindra Thirtha Swamiar?, “ both the elements of office and property, 
of duties and personal interest are blended together (in such offices) and neither 
can be detached from the other”. It must also be recognised that in respect of 
such offices especially where they are attached to public institutions, the duties 
are to be regarded as primary and that the rights and emoluments are only appur- 
tenant to the duties. See the observations of Justice Page in Nagendra v. Rabındra?, 
at pages 495 and 496 and that of Justice Sadasiva Aiyar in Sundarambal v. Yogavana- 
gurukkal®, at page 564, as also of Mukherjea on Endowments (1952 Edn.) page 
201. If, therefore, it is found that the recognition of a female’s right to succeed 
to the hereditary office of Pujari in a temple held by her husband is incompatible 
with due discharge of the duties of the office, her right to succeed must be negatived. 
The correct approach to a question of this kind has been laid down by the Privy 
Council in a case which relates to a Mohammadan religious office but would equally 
be applicable to a Hindu religious office. In Shahar Bano v. Aga Mahomed Jaffer 
Bindaneem*, their Lordships, atter noticing the view taken by the learned Judges 
of the Calcutta High Court, that “ there is no legal prohibition against woman 
holding a mutwalliship when the trust, by its nature involves no spiritual duties 
such as a woman could not properly discharge in person or by deputy’? approved this 
view of the High Court and said “ it appears to their Lordships that there is ample 
authority for the proposition ”. The question, therefore, that requires conside- 
ration in the present case is whether the office of the Pujai and Panda in a 
temple involves such duties as could not be discharged by a female in per- 
son and if so, whether she is also incompetent to get the same discharged by a 
deputy, 

Now for this purpose it is desirable to have a clear idea of the duties of a 
Pujari in an ordinary Hindu temple. A Pujari has to perform the prescribed 
daily worship of the image as well as the special worship of a periodical nature 
on particular occasions and for prescribed festivals during the year. In Rama- 
brahma Chatterjee v. Kedar Nath Banerjee5, Justice Asutosh Mookerjee indicated the 
daily routine of worship in the following passage. 

“The normal type of continued worship of a consecrated image consists of the sweeping of a 
temple, the process of smearing, the removal of the previous day’s offering’s of flowers, the presentation 
of fresh Mowers and water, and other like practices. It is sufficient to state that the deity is, in short, 
conceived as a living being and is treated in the same way as the master of the house would be treated 
by his humble servant. The daily routine of life is gone through with minute accuracy ; the vivified 
image is regaled with the necessaries and luxuries of life in due succession, even to the changing of 
clothes, the offering of cooked and uncooked food, and the retirement to rest .” 

In Saraswati’s Hindu Law of Endowments®, the nature of the daily worship of a 
consecrated idol in a temple is set out at pages 134 and 135 in detail. It must 
be recognised that the daily worship differs according to the tenets and usages 
of the religious sect for which the temple is intended and the idol is consecrated. 
But whatever may be the details of the worship and the variations therein 
there can be no doubt that the ministration of various services involving personal 
touch of the idol, and, often enough, the recitation of religious hymns inclusive of 
Vedic hymns are amongst the normal and essential features of a Pujari’s duties, at 
any rate in temples where the worship is conducted according to the Shasiras, It 
is also undisputed that according to Hindu Shastras the functions of a Pujari can 
be performed only by certain limited classes and involves special qualifications 
and that these classes may vary with the nature of the institution. Now, whatever 
may have been the position in early times, of which there is no clear historical evi- 
dence, jt appears to have been well established in later times that a female, even 
of the recognised limited classes, cannot by hersclf perform the duties of a 
Pujari. Even at a time when the institution of temple worship had probably not 
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come into general vogue, the incapacity of a woman to recite Vedic texts, to offer 
sacrificial fire, or to perform sacramental rites, is indicated in certain texts of Manu. 
(See Sacred Books of the East, Manu, Vol. 25, pages 330 and 437, Chapter 9, section 
18 and Chapter 11, section 36.) Whether it is on the basis of these texts or for some 
‘other reason her incapacity to discharge, in person, the duties of the Pujari appears 
to have been well settled in later times as appears from the following text from 
Brihan-Naradiya Purana quoted in Sarsaswati’s Hindu Law of Endowments at 
page 136. 

** Women, those uninvested with the sacred thread, (i.e. the members of the Dvija class before the 
initiation ceremony has been performed for them), and Sudras are not competent to touch images of 


Vishnu or Siva. A Sudra, one uninvested with the sacred thread, a woman or an outcaste, having 
touched Vishnu or Siva, goes to hell’, 


“This passage, in terms, refers to the images of Vishnu and Siva but it may rea- 
sonably be assumed, in the absence of any evidence to the contrary that in practice 
the incapacity of a female to discharge the duties of a Pujari by herself extended, at 
any rate, to all public temples where an image of whatever form had been conse- 
crated and installed according to the Shastras. Indeed, all the cases on the subject 
have assumed this incapacity of the female. The point of controversy has been 
whether she is also imcompetent to get the duties discharged by employing a qualified 
substitute. If her competence in this behalf is recognised and can be accepted 
there is no reason why she should not be held entitled to succeed to the office. ‘Thus 
the really imporant question for consideration in this case is whether the duties 
of the Pujari’s office can be got done by a substitute and if so is there any particular 
Teason or clearly established usage, against a female employing such a substitute 
and thus becoming entitled to the office. 


In early Hindu society ʻa priestly office could have relation only to the 
performance of various kinds of Vedic rituals and sacrifices either of a daily 
and routine nature or of a periodical and special nature. In theory a Brahmin 
is to perform such functions for himself by himself, while persons of other classes should 
get them done through qualified Brahmins. On principle a priest in the Hindu 
concept is chosen as such with reference to his personal qualities and competence. 
“Fhe system of hereditary priesthood, however, with the possibility of persons not 
fully competent, sueceeding to or occupying such an office, appears to have come 
into vogue from fairly early times. It appears, however, that from the very nature 
of the situation, the temporary discharge of the priestly function by a substitute 
in the place of the hereditary pirest was a matter of inevitable necessity since the 
Hindu Shastras recognised temporary and casual disqualifications like that of birth 
and death pollution. But there does not appear to be any indication in the early 
books of any general practice about the functions of priestly office being discharged 
by proxies. In comparitively later days, however, there is clear indication of such a 
practice. In Saraswati’s Hindu Law of Endowments, at page 56, it is stated that in 
the Padma Purana and other treatises incapacitated persons are directed to have the 
‘worship performed through Brahmins. ‘This statementis with reference to the perform- 
ance of service of an idol and has presumably reference to the incapacity of persons 
occupying a priestly office. In Colebrooke’s translation of the Digest of Hindu Law 
on Contracts and Successions with a commentary by Jagannatha Tercapanchanana 
(4th Edition, published by Higginbotham & Go., Madras, 1874), Vol. I, Book II, 
Chapter III, Section II, pages 360 to 381 deal with the topic of partnership among 
priests jointly officiating at holy rites. A perusal thereof and particularly of placita 
28 to 44 containing citations from various Smrutis with Jagannatha’s commentary 
thereon, clearly indicate that the institution of hereditary priestship, became estab- 
lished by that date and that the performance of such priestly functions by substitutes 
had definitely come into vogue. ‘Various rules are propounded as to the sharing 
of remuneration between the substitute priest and the hereditary priest when 
the former happens to perform the functions in the place of the latter. It is to be 
noticed that these passages from Jagannatha’s Digest refer in terms only to priestly 
office by way of officiating at holy rites, t.e., sacrifices and other Vedic or Shastric 
functions but do not in terms refer to the discharge of a priest’s duties in relation 
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to the worship of an idol in a temple. This is all the more remarkable because 
by the date of Jagannatha’s Digest the institution of worship of consecrated idols 
in temples had become long since fairly established. The probable explanation 
is that Jagannatha’s Digest is a commentary on selected texts mostly of the various 
Smrutis from which he quotes and that in the days of the Smrutis the temple worship 
does not appear to have come sufficiently into vogue. The historical origin and 
growth of temple worship has been fully dealt with in Saraswati’s Hindu Law of 
Endowments and has been also noticed in the referring judgment in Annaya Tantre 
v. Ammaka Hengsu1. It is pointed out therein that according to Hindu sentiment 
the performance of the duties of an Archaka or Pujari for an idol has been considered. 
sinful and it required inducements by way of liberal grants of land and promise of 
substantial perquisites to attract competent persons for the office of Pujari or Archaka. 
This, in course of time and with the change in social conditions and economic 
values, rendered the offices of Panda and Pujari in almost all the famous shrines im 
India, a lucrative affair, and has enabled the hereditary priests to get the functions 
discharged by paid substitutes and themselves enjoy a substantial margin of income. 
Here just in the same way as the patronage of the kings or the society may have beem 
a great incentive to the development of the system of discharge of hereditary priestly 
functions by substitutes in relation to sacrificial and Vedic religious rites, the pheno- 
menal development and worship of idols in temples and the substantial emoluments 
which in course of time rendered the discharge of priestly office lucrative must have 
brought into vogue the employment of substitutes for performance of the duties 
of the priests not only for sacrificial or other religious rites but also for temple worship. 
Whether and how far this practice is permitted by the Shasiras is not the question 
before us. But it cannot be denied and is indeed a matter of common knowledge, 
that at present day, hereditary priestly offices are, as often as not, performed by 
proxies, the choice of proxy being, of course, limited to a small circle permitted 
by usage. The question for consideration of the Courts is, whether, in this state 
of things, a female is to be excluded from succession to the hereditary office of Pujari 
on account of her,well recognised personal disqualification to officiate as such Pujari 
for the Shastrically installed and consecrated idols in the temples and whether she is 
to be denied the capacity to retain the property by getting the priestly duties effi- 
ciently discharged through a competent substitute. ‘The only basis for the alleged 
denial is a passage from Jagannatha’s Digest which is as follows: (vide Vol. I, 
page 379, commentary under placitum 43). 

“ Wives and others, disqualified by sex for the performance of holy rites, cannot appoint a substi- 

tute ; as a defiled/person cannot perform a solemn act ordained by the Vedas, therefore wives have 
no property in the office of priest ”. 
Now apart from the question whether this passage can be taken to be sufficiently 
authoritative, there has been some difference of opinion as to the correct import 
thereof. In Sundarambal Ammal v, Yogavanagurukkal®, this passage has been relied 
upon by Justice Sadasiva Aiyar as showing that women are incompetent to discharge 
the functions of a priest even through a substitute and that, therefore, they have no 
right of succession to the office. The learned Judges of the High Court in the present 
case have also relied on it. In Annaya Tantri v. Ammaka Hengsu1, Justice Seshagiri 
Aiyar in his referring judgment has referred to this passage and was of the opinion 
that it does not express a specific view. In Ganapathi Iyer on Hindu and Maho- 
medan Endowments (2nd Edition) the learned author while commenting on this 
very passage says as follows at page 453 of his book: 

“ Jagannatha there considers the question whether wives and others have a title to the succession 
to this priestly office. As‘usual with the discussions of Jagannatha it is difficult to say what his final 
opinion is. But we should certainly think that Jagannatha’s opinion is that women can inherit doing 
the duties through a substitute, but enjoying the emoluments attached to that office ”. 

It appears on a careful consideration of the disputed passage with reference to its 
context, that this view of the learned author is correct. In any case the passage 
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cannot be definitely relied upon as an authority for the contrary view. ‘The discus- 
sion in connection with which this passage occurs in the commentary is under placitum 
No. 43 in section II of Chapter III, Book II, which is a text from Narada relating 
to hereditary priests. The statement relied on occurs at a place where there is an 
attempt to reconcile the disqualification of the female to discharge the functions 
of a hereditary priest, and the recognition of her right to succeed to all property 
including a hereditary office. The relevant portions of the discussion are herein 
below set out : 


“ It is doubted whether wives and others have a title to this succession, although the partition, 
founded on the admission of a right vesting in agraharicas and other officiating prests, ought to be 
similar to the partition of inheritance in general. As the wife’s title to succession, on failure of heirs 
in the male line as far as the great-grandson, will be declared under the head of Inheritance, what 
should reverse her title in this instance ? It should not be argued, that the wife can have no right 
‘to the village, because as a woman, she is disqualified for the performance of holy rites, and because 
the wives of icas and others are totally incapable of receiving tila delivered as a gift to priests. 
The tila may be received, and the rites be performed, through the intervention of a substitute. Let 
it not be argued, that, were it so, a property in the sacrificial fee and regular dues would vest in the 
substitute. The wife may have the ene at of property acquired by the substitute, as a sacrificer has 
the benefit of rites performed by an officiating priest. However, there is this difference : the sacrificer 
acquires merit from rites performed by an officiating priest, and none is ever acquired by the inter- 
mediate performer of the rites ; but if the duty of the officiating priest be litt by a substitute, 
property in the sacrificial fee is at first vested in the substitute, and through him, in the widow entitled 
thereto. It is alleged, that there is no authority for this construction. 

* * * * * * 


The text which ordains that “a person unable to act shall appoint another to act for him”, 
as the foundation of this construction ; but the property of an outcaste, or other person disqualified 
for solemn rites, is absolutely lost, m the same manner with his tight to the paternal gold, silver, and 
the like. This will be explained in the fifth book on Inheritance. Wises and others, disqualified by sex 
Jor the performance of holy rites, cannot appoint a substitute: as a defiled person cannot perform a solemn act 
ordained by the Vedas : therefore wives have no property in the office of priest”. 

At the end of the discussion there is the following significant passage : 

“ Therefore the difficulty is thus reconciled ; women are entitled to that only for which they 
are qualified. In regard to the assertion, that women, being disqualified, cannot appoint a substi- 
tute, this must be understood : being disqualified for solemn acts ordained by the Veics, they cannot 
appo a substitute for such acts ; but, qualified for worldly acts, nothing prevents the appointment 
of a substitute for temporal affairs ; and the right should devolve on the next in succession, under 
the text quoted in another place (Book 5, v. 477) and because women are dependent on men. Grain 
and similar property may be consumed by a woman entitled to the succession ; but gold, silver, 
and the like, should be ee : if she cannot guard it, let it be entrusted to her husband’s heir, 
as will be mentioned under the title of inheritance. Here, since a woman cannot preserve the office, 
it should be executed by her husband’s daughter’s son, or other heir ; but the produce should be 
enjoyed by the woman. However, should the daughter’s son be at variance with his maternal d- 
:mother, it may be executed by another person ; he is not entitled to his maternal grandfather's pro- 
perty, if that grandfather leaves a wife ; and should the maternal grandmother litigate, it must be 
amicably adjusted ”. - 

The concluding portion seems rather to indicate that the more categorical passage 
underlined above and relied upon is in the nature of an objection which is being 
answered and that the final conclusion is the recognition of a right to succeed by 
getting the duties of the office performed by the next male in succession. The learned 
Judges of the High Court have in fact noticed this concluding passage but have missed 
its correct import. yo” : 


It is desirable now to consider how this question stands with referénce to the 
decided cases in the various High Courts. A fairly substantial number, of cases 
appear in the reports of the Madras High Court. One of the earliest decisions is 
that of the Madras Sadar Diwani Adalat in Seshu Ammal v. Soundararaja Aiyar1, wherein’ 
it was held, following.the opinion of the Sadar Court Pandits, that a woman was dis- 
‘qualified by reason of her sex from inheriting the office of Acharpapurusha but the’same 
Pandtts’ opinion distinctly recognises that religious offices like those of an Archaka: 
or Pujari can be held by a female, by her getting the duties thereof performed through - 
a competent male substitute. In Tangirala Chiranjwi v. Rama Mankya Rao. Rajaya 
Lakshmamma? it was stated ‘that there was no basis for the assumption that a minor, 
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a female, or a person unlearned in the Vedas, will lose the right to service in the temple 
and that the onus will be on the person who alleges the disqualification to prove it. 
the learned Judges categorically asserted (apparently as being a matter within. 
general knowledge and experience) that “ service in temples is being performed by 
proxies.” In Ramasundaram Pillai v. Savundaratha Ammal+, the learned Judges say 
as follows : 

“ Tt is undeniable that this and other High Courts have in numerous cases acted on the assumption 
(which was not questioned) that women could hold religious offices and get the duties performed by 
proxy sae 
They further say 

“It may be that the parties concerned are so accustomed to the idea of female office-holders 
with proxies that it has usually not occurred to them to question the legality of such a state of affairs 


and that in the absence of contest, the Courts have somewhat too readily assumed it to be legal 
without requiring proof of a valid custom in support of it.” 


In Rajeswari Ammal v. Subramania Archaka*, the learned Judges state as follows : 


‘We are of the pst that a female is not, under Hindu law or custom, disqualified from 
succeeding toa hereditary religious office and getting such duties as she may be disqualified by 
reason of ie sex from performing, performed by proxy.” 


The only dissentient view against this current of authority in the Madras High 

-Court was that of Justice Sadasiva Aiyar in Sundarambal Ammal v. Yogavanagurukkal*. 
He expressed a strong opinion that the practice of allowing the priestly office to be 

performed by a substitute excepting for merely temporary occasions or casual 

purposes, is wholly opposed to public policy and that it should not be recognised. 

In a later judgment in Annaya Tantri v. Ammaka Hengsu‘, relating to the same topic 

he (justice Sadasiva Aiyar) stated as follows : 
“ It is notorious that the deputy is usually chosen on the principle of a Dutch auction. The 


man who a to allow the widow to retain the largest portion of the emoluments of the office and. 
receive the least as his own remuneration is given the place of the deputy ”. 


The learned Judge pointed out that 


“ such a practice was mischievous and that even if it was sanctioned by usage it ought not to be 
recognised by Courts ”. 
There is certainly force in this comment. But in a matter of this kind where there 
is no express prohibition in the texts for the performance of the duties of the Pujani’s 
office by the appointment of substitutes and where such an office has developed. 
into a hereditary right of property, the consideration of public policy cannot be 
insisted on to the extent of negativing the right itself. In such a situation what has 
to be equally emphasised is the duty-a‘pect of the office and to insist, on the superior 
authorities in charge of the temple exercising viguantly their re-ponsibility by control- 
ling the then incumbent of the priestly office in the exercise of his rights (or by other 
persons having interest taking epp‘opriate steps through Court), when it is found 
that the services are not being p-cperly or efficiently performed. In view of the 
peculiar nature of such offices as combining in them both the element of property 
and the element of duty, it cannot be doub.ed that superior authorities in charge 
of the institutions or other persons interested have this nght which may be enforced. 
by appropriate legal means. In Raja Peary Mohan Mukherji v. Manohar Mukherji” 
the Privy Council has recognised that notwithstanding the personal interest of 
a shebait in respect of his office, the performance of the duties thereof has got to be 
safeguarded and that he can be removed where he has put himself in a position 
in which the obligation of his office can no longer be faithfully discharged. 


.. So far as the Madras High Court area is concerned, the controversy has been 
settled by the Full Bench case in Annaya Tanin v. Ammaka Hengsu® where the view 
taken by Justice Sadasiva Aiyar was specifically overruled on the ground that 
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“ there were numerous decisions of the Madras High Court in conformity with the decisions 
of the other High Courts by which the widow and the dauenik and the daughter of the last male 
Archaka are held entitled in accordance with the established user to succeed to the office of Archaka 
discharging his duties by deputy and to transmit it to their heirs, who as male heirs are preferred to 
female, and will generally be competent to perform the duties in person.” 


These decisions of the Madras High Court seem to recognise both the factum and 
validity of the usage as one that has been accepted by the Courts not only within 
its own jurisdiction but also within the jurisdiction of the other High Courts. It 
is urged, however, that there is no such usage that can be definitely said to be 
established with reference to the decisions of the other High Courts. 


As regards the other High Courts doubtless the actual cases appearing in the 
reports about this point are not many. In tbe Bombay High Court one of the earliest 
decisions is the case in 1866 of Keshavbhat bin Ganeshbhat v. Bhaguihibat kom Nara- 
yanbhat* where the learned Judges say as follows: 


““With respect to the objection, that a Hindu female cannot perform the duties which attach 

to the office for the maintenance of which the allowance was granted, it may be observed that the 
defendant had not proved the existence of any usage in conformity with his allegation ”. 
The claimin question in that case wastoan annual allowance paid from the 
Government Treasury to the members of a family for the maintenance of certain 
religious services at the temple of Mahadev at Baneshvar near Poona. In 
Sitarambhat et al v. Sitaram Ganesh?, the head-note shows as follows :— 


“ Semble, that an hereditary priestly ofice descends in default of males through females ”, 


‘This is apparently the assumption on which that judgment appears to have proceeded. 
though the matter does not appear to have been specifically so decided. In Calcutta. 
one of the early cases is Poorun Narain Dutt v. Kasheessuree Dosee?. ‘There it was 
recognised that a woman can succeed to a priestly office and the contention to the 
contrary was overruled on the ground that the lower appellate Court found the same- 
as a fact on the evidence and that no one but the defendant had raised the contention. 
In Joy Deb Surma v. Huroputty Surmat the same question was raised, viz., whether 
according to Hindu Law a woman can succeed to the priestly office and reliance 
appears to have been placed for that contention on the passage from Colebrooke’s 
Digest already above referred to. In view of this contention the learned Judges: 
remitted the case to the lower Court for determination of the question whether with 
reference to any particular custom or rule of Hindu law a woman is entitled to suc- 
ceed to the priestly office. In that case it was the office of the Dollot of the temple. 
It does not appear what the finding received was and how this matter was finally 
decided. In Radha Mohun Mundul v. Jadoomonee Dossee®, their Lordships of the Judi- 
cial Committee quoted with apparent approval the following passage from the 
judgment of the trial Court. 


“ They (the members of the family) merely say that as the said properties are uf a debutter charac~ 
ter, they are not susceptible of division among the shareholders ; and that since the plaintiff is a 
childless widow, she 1s not competent to carry on the service of the gods. That the properties in 
question do not admit of any partition among the co-sharers is a fact which must be admitted by me ; 
but I do not sce any reason why a widow of the family should be incapacitated from superintending 
the service of the gods. It is not urged by the defendants that any such rule has been faid down in 
the family, and that under it the widows have been excluded from the above superintendence. On. 
the other hand, among the Hindus, persons belonging to no other caste except that of Brahmins can 
oe the service of a god with his own hands, that is, worship the idol by touching its person. 
en of other castes simply superintend the service of the gods and goddesses established by themselves,. 
while they cause their actual worship to be performed by Brahmins. Thus, when ons of the 
above description can conduct the service of idols in the above-mentioned manner, why should not 
the widows of their family be able to carry on worship in a similar way ? . a a 1 ee ee ee 
Consequently, there is nothing to prevent the Court from finding that the plaintiff has a right to hold. 
possession of the debuttur properties enumerated by the defendants in the 12th paragraph of their 
written statement, and to superintend the service of the gods conjointly with the other co-sharers”’, 
i 
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in Mahamaya Debt v. Haridas Haldar’, it has been recognised that according to cus- 
tom, the palas of Kalighat Shrine in Calcutta are heritable and and that it wasimma- 
terial whether the heir is a male or a female. This must necessarily have involved 
the recognition of the capacity of the female to get the worship performed by a male 
substitute, who is to be taken from a limited class. As has been already noticed, 
the reported cases dealing with this matter outside the Madras High Court do not 
appear to be many. Atany rate, no others have been brought to our notice dealing 
with this question directly, though there are many cases relating to the question 
-of succession to the office of Shebatt and the performance of duties thereof by proxy, 
which is a matter distinguishable from a case relating to the office of Pujari or Archaka 
simpliciter. The paucity of decided cases in the reports of the other High Courts 
may very well be due to what has been pointed out in one of the Madras cases, viz., 
that the practice of females succeeding to this office and getting the duties thereof 
performed by a substitute was so common and well-recognised that it has not been 
seriously contested and brought up to the Courts. Further the institution of private 
family temples and the endowments of large and substantial properties for the Deb- 
seva in such temples though somewhat uncommon in South India is fairly common in 
Bengal and some other States. In view of the Dayabhaga system of law of succession 
prevalent in Bengal and the very much larger number of occasions for wives and 
‘daughters succeeding to a sonless coparcener in Dayabhaga joint families, the prac- 
tice of females succeeding to the priestly office and of getting the duties performed 
‘by other members of the family as proxies in their places must, by the very situation, 
have been common in these areas. The case reported in Jalandhar Thakur v. Fharula 
„Das? is a case relating to the Shebait’s (priest’s) office in the Singheswar temple of 
Bhagalpur and the facts therein show that there was unquestioned female succession 
to the office. It is a clear indication of the prevalence of the usage of female succes- 
‘sion to priestly office in the State of Bihar from which the present case arises. 


A careful review, therefore, of the reported cases on this matter shows that the 
usage of a female succeeding to a priestly office and getting the same performed 
‘through a competent deputy is one that has been fairly well-recognised. ‘There is 
‘nothing in the textual Hindu Law to the contrary. Nor can it be said that the recog- 
nition of such a usage is opposed to public policy, in the Hindu Law sense. As already 
pointed out the consideration of public policy can only be given effect in the present 
-state of the law, to the extent required for enforcing adequate discharge of the duties 
appurtenant to the office. Subject to the proper and efficient dis of the duties 
.of the office, there can be no reason either on principle or on authority to refuse to 
„accord to a female the right to succeed to the hereditary office held by her husband 
„and to get the duties of the office performed by a substitute excepting in cases where 
usage to the contrary is pleaded and established. In the present case such a usage 
was pleaded by the defendant in his written statement but no evidence of it was given. 
Indeed as pointed out by the first appellate Court, the plea that there has been a 
partition of the offices of the two temples and the implied recognition of the plain- 
tiff’s right to the office of the other temple at Gangupal appears to indicate the 
contrary usage. We are accordingly of the opinion that the claim of the plaintiff- 
-appellant is made out and that she is entitled to succeed. 


The discussion above is more germane to the case of a public temple wherein 
the idol has been Shastrically installed and consecrated and the worship is in accord- 
„ance with the Shasiras. There is nothing on the record to show whether the temple 
‘in this case falls within this category. If, however, the temple is a private one or 
-the idol therein is not one Shastrically consecrated, the case in favour of the plaintiff 
is much stronger and her right cannot be seriously challenged. At this stage, it is 
-desirable to mention one other matter. In the present case the emoluments attached 
to the office are stated to be the daily and other offerings made to the deity at the 
worship by the visiting devotees. Both the parties to this case have come up to 
ct L e 
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Court on the common footing that it is this which constitutes the emoluments. 
Whether and how far such votive offerings can be appropriated by a Pujari for his 
‘emoluments if the temple is a public institution (i.e., not a private family temple) 
-and whether any usage in this behalf is valid is a matter which does not arise before 
‘us in this case. 

In the result, the appeal must be allowed with costs throughout and the decree 
(of the trial Court must be restored. 


Appeal allowed. 
SUPREME COURT OF INDIA. 
(Original Jurisdiction). 
PRESENT :—B. K. MUKHERJEA, Chief Justice, Vivian Bose, B. JAGANNADHADAS, 
"T.L. VENKATARAMA AYYAR, and SYED JAFER Imam, JJ. 


Rai Sahib Ram Jawaya Kapur and others .. Petttroners* 
D. 
‘The State of Punjab. .. Respondent. 


Constitution of India (1950)-—Executive order of State Government resulting in a virtual State monopoly 
of business of publishing text books for schools—Validity—If opposed to Article 19 (1) (g) of the Constitution. 


The Constitution of India though\ federal in structure, is modelled on the British Parliamentary 
- system where the executive 1s deemed to have the primary responsibility for the formulation of Govern- 
mental policy and its transmission mto law though the condition precedent to the exercise of this 
‘responsibility is its retaining the confidence of the legislative branch of the State. The executive 
‘function comprises both the determination of the policy as well as carrying it into execution. This 
-ovidently includes the initiation of legislation, the maintenance of order, the promotion of social and 
‘ economic welfare, the direction of foreign policy, in fact the carrying on or supervision of the general 
administration of the State. 


It cannot be said that it is always necessary that there must be a specific legislation legalising 
‘State trade activities before Government could embark upon a trade or business in furtherance of a 
particular policy formulated by the executive Government. If the trade or business involves expen- 
-diture of funds, it is certainly required that Parliament should authorise such expenditure either 
directly or under the provisions of a statute. As soon as the Appropriation Act is passed, the 
~expenditure made under the heads covered by it would be deemed to be properly authorised by law 
under Article 266 (3) of the Constitution. 


So long as the trade activities are carried on in pursuance of the policy which the executive 
«Government has formulated with the tacit support of the majority in the legislature, no objection 
„on the score of their not being sanctioned by specific legislative provision can possibly. be raised. 
« Objections could be raised only in regard to the expenditure of public funds for carrying on the trade 
-or business and to these the Appropriation Acts would afford a complete answer. 

Specific legislation may indeed be necessary if the Government requires certain powers in addition 
‘to what they possess under ordinary law in order to carry on the particular trade or business, Thus 
-when it is necessary to encroach upon private rights in order to enable the Government to carry on 
. their business, a specific legislation sanctioning such course would have to be passed. 


It cannot be said that the carrying on of the business of printing and publishing text books for 
- schools was beyond the competence of the executive Government without a specific legislation sanc- 
tioning such course. But the executive Government are bound to conform not only to the law of the 
‘land but also to the provisions of the Constitution. Consequently, even if the executive acts are 
‘ deemed to be sanctioned by the legislature, yet they can be declared to be void and inoperative if they 
‘infringe any of the fundamental rights guaranteed to the citizen. There is no fundamental right in 
‘ the publishers (of text-books for school students) that any of the books printed and published by them 
v should be prescribed as text books by the school authorities or if they are once accepted as text books 
they cannot be stopped or discontinucd in future. One of the main conditions upon which recog- 
nition is granted hy Government is that the school authorities must use as text books only those which 
are prescribed or authorised by the Government. Publishers had no right to insist on any of their 
books being accepted as text books. There was merely a chance or prospect of anv or some of their 
"books being approved as text books by the Government. Such chances are incidental to all trades 
and businesses and there is no fundamental right guaranteeing them. Again a mere chance or prospect 
of having particular customers cannot be said to be a right to property or to any interest in an under- 
taking within the meaning of Article 31 (2) of the Constitution and no question of payment of com- 

_ pensation can arise because the petitioners have been deprived of the same. 


Petitions under Article 32 of the Constitution for the enforcement of fundamental 


‘rights. 
Sa ONNEA EEEE T A A 
* Petitions Nos. 652 of 1954 and 71 to 77 and 85 of 1955. 12th April, 1955. 
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G. S. Pathak, Senior Advocate (P. N. Mehta and G. C. Mathur), Advocates with 
him for Petitioners in Petition No. 652 of 1954. 


P, N. Mehta and G. C. Mathur, Advocates for Petitioners in Petitions Nos. 71 
to 77 and 85 of 1955. 

S. M. Sikri, Advocate-General for the State of Punjab (Findra Lal and P. G. 
Gokhale, Advocates, with him) for the Respondent in all Petitions. 


Petition No. 652 of 1954. 


The Judgment of the Court was delivered by 

Mukherjea, C.F.—This is a petition under Article 32 of the Constitution, pree- 
ferred by six persons, who purport to carry on the business of preparing, printing, 
publishing and selling text books for different classes in the schools of Punjab, 
particularly for the primary and middle classes, under the name and style “‘ Uttar 
Chand Kapur & Sons.” It is alleged that the Education Department of the Punjab 
Government has in pursuance of their so-called policy of nationalisation of text 
books, issued a series of notifications since 1950 regarding the printing, publication. 
and sale of these books which have not only placed unwarrantable restrictions 
upon the rights of the petitioners to carry on their business but have practically - 
ousted them and other fellow-traders from the business altogether. It is said that 
no restrictions could be imposed upon the petitioners’ right to carry on thes trade 
which is guaranteed under Article 19 (1) (g) of the Constitution by mere executive 
order without proper legislation and that the legislation, if any, must conform to the 
requirements of clause (6) of Article 19 ofthe Constitution. Accordingly, the peti- 
tioners pray for writs in the nature of mandamus directing the Punjab Government 
to withdraw the notifications which have affectéd their rights. 


To appreciate the contentions that have been raised by the learned counseb 
who appeared for the parties before us, it will be necessary to narrate certain relevant 
facts. In the State of Punjab, all recognised schools have got to follow the course 
of studies approved by the Education Department of the Government and the use, 
by the pupils, of the text books prescribed or authorised by the Department is a 
condition precedent to the granting of recognition to a school. For a long period. 
of time prior to 1950 the method adopted by the Government for selection and appro- 
val of text books for recognised schools was commonly known as the alternative 
method and:the procedure followed was shortly this : Books on relevant subjects,. 
in accordance with the principles laid down by the Education Department, were 
prepared by the publishers with their own money anc under their own arrangements 
and they were submitted for approval of the Government. The Education Depart- 
ment after proper scrutiny selected books numbering between 3 and 10 or even more 
on each subject as alternative text books, leaving it to the discretion of the Head. 
Masters of the different schools, to select any one of the alternative books on a parci- 
cular subject out of the approved list. The Government fixed the prices as well 
as the size and contents of the books and when these things were done it was left. 
to the publishers to print, publish and sell the books to the pupils of different schools 
according to the choice made by their respective Head Masters. Authors, who were 
not publishers, could also submit books for approval and if any of their books were 
approved, they had to make arrangements for publishing the same and usually they 
used to select some one of the publishers already on the line to do the work. 


This procedure, which was in vogue since 1905, was altered in material parti- 
culars on and from May, 1950. By certain resolutions of the Government passed 
on or about that time, the whole of the territory of Punjab, as it remained in. the 
Indian Union after partition, was divided into three zones. The text books on. 
certain subjects like agriculture, history, social studies, etc., for all the zones were 
prepared and published by the Government without inviting them from the pub- 
lishers. With respect to the remaining subjects, offers were still invited from “ pub- 
lishers and authors ” but the alternative system was given up and only one text book 
on_each subject for each class in a particular zone was selected. Another change- 
introduced at this time was that the Government charged, as royalty, 5 per cent.. 
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on the sale price of all the approved text books. The result therefore was that the 
Government at this time practically took upon themselves the monopoly of publish- 
ing the text books on some of the subjects and with regard to'the rest also, they 
reserved for themselves a certain royalty upon the sale proceeds. 


Changes of a far more drastic character however were introduced in the year 
1952 by a notification of the Education Department issued on the gth of August, 1952 
and it is against this notification that the complaints of the petitioners are mainly 
directed. ‘This notification omitted the word. “‘ publishers ” altogether and invited. 
only the “‘ authors and others” to submit books for iy aoe by the Government. 
These “ authors and others,” whose books were selected, had to enter into agreements 
in the form prescribed by the Government and the principal terms of the agreement 
were that the copyright in these books would vest absolutely in the Government and. 
the ‘authors and others” would only get a royalty at the rate of 5 per cent. on the sale 
o: the text books at the price or prices specified in the list. us the publishing, 
printing and selling of the books were taken by the Government exclusively in their 
own hands and the private publishers were altogether ousted from this business. The 
5 per cent. royalty, in substance, represents the price for the sale of the copyright 
and it is paid to an author or any person who, not being the author, is the owner of 
the copyright and is hence competent in law to transfer the same to the Government. 
It is against these notifications of r950 and 1952 that the present petition under 
Article 32 of the Constitution is directed and the petitioners pray for withdrawal 
of these notifications on the ground that they contravene the fundamental rights 
of the petitioners guaranteed under the Constitution. 


The contentions raised by Mr. Pathak, who appeared in support of the peti- 
tioners, are of a three-fold character. It is sonteaded in the first place that the 
executive Government of a State is wholly incompetent, without any legislative 
sanction, to engage in any trade or business activity and that the acts of the Govern- 
ment in carrying out their policy of establishing monopoly in the business of printing 
and publishing text books for school students is wholly without jurisdiction and. 
illegal. His second contention is, that assuming that the State could create a 
monopoly in its favour in respect of a particular trade or business, that could be 
done not by any executive act but by means of a proper legislation which should 
conform tothe requirements of Article 19 (6) of the Constitution. Lastly, it is 
argued that it was not open to the Government to deprive the petitioners of their 
interest in any business or undertaking which amounts to property without. 
authority of law and without payment of compensation as is required under Article 
31 of the Constitution. — | 


The first point raised by Mr. Pathak, in substance, amounts to this, that: 
the Government has no power in law.to carry on the business of printing or sel- 
ling text books for the use of school students in competition with private agen- 
cies without the sanction of the legislature. It is not argued that the functions 
of a modern State like the police States of old are confined to mere collection of 
taxes or maintenance of laws and protection of the realm from external or in- 
ternal enemies. A modern State is certainly expected to engage in all activities 
necessary for the promotion of the.social and economic welfare of the commu- 
nity. What Mr. Pathak says, however, is, that as our Constitution clearly re- 
cognises a division of governmental functions into three categories, viz., the 
legislative, the judicial and the executive, the function of the executive cannot 
but be to execute the laws passed by the legislature or to supervise the enforce- 
ment of the same. The legislature must -first enact a measure which the execu-- 
tive can then carry out. The learned counsel has, in support of this contention, 
placed considerable reliance upon Articles 73 and 162 of our Constitution and. 
also upon certain decided authorities of the Australian High Court to which we 
shall presently refer. oe 


Article 73 of .the Constitution - relates to the executive powers of the 
Union, while the corresponding provision in regard to the executive powers of 
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a State is contained in Article 162. The provisions of these Articles are analo- 
gous to those of sections 8 and 49 (2) respectively of the Government of India 
Act, 1935 and lay down the rule of distribution of executive powers between the 
Union and the States, following the same analogy as is provided in regard to the 
distribution of legislative powers between them. Article 162, with which we are 
directly concerned in this case, lays down : 

“ Subject to the provisions of this Constitution, the executive power of a State shall extend to the 
matters with respect to which the Legislature of the State has power to make laws : : 

Provided that in any matter with respect to which the Legislature of a State and Parliamen 
have power to make laws, the executive power of the State shall be subject to, and limited by, the 
executive power expressly conferred by this Constitution or by any law made by Parliament upon the 
Union or authorities thereof ”. 
Thus under this Article the executive authority of the State is exclusive in respect 
to matters enumerated in List II of Seventh Schedule. The authority also extends 
to the Concurrent List except as provided in the Constitution itself or in any law 
passed by the Parliament. Similarly, Article 73 provides that the executive powers 
of the Union shall extend to matters with respect to which the Parliament has 
power to make laws and to the exercise of such rights, authority and jurisdiction 
as are exercisable by the Government of India by virtue of any treaty or any agree- 
ment. The proviso engrafted on clause (1) further lays down that although with 
regard to the matters in the Concurrent List the executive authority shall be ordi- 
narily left to the State it would be open to the Parliament to provide that in excep- 
tional cases the executive power of the Union shall extend to these matters also. 
Neither of these Articles contain any definition as to what the executive function 
is and what activities would legitimately come within its scope. They are concerned 
primarily with the distribution of the executive power between the Union on the 
one hand and the States on the other. They do not mean, as Mr. Pathak seems to 
suggest, that it is only when the Parliament or the State Legislature has legislated 
on certain items appertaining to their respective lists, that the Union or the State 
executive, as the case may be, can proceed to function in respect to them. On 
the other hand, the language of Article 172 clearly indicates that the powers of 
the State executive do extend to matters upon which the State Legislature is com- 
petent to legislate and are not confined to matters over which legislation has been 
passed already. The same principle underlies Article 73 of the Constitution. 
‘These provisions of the Constitution therefore do not lend any support to Mr. 
Pathak’s contention. 


The Australian cases upon which reliance has been placed by the learned 
counsel do not, in our opinion, appear to be of much help either. In the first}, 
of these cases, the executive Government of the Commonwealth, during the 
continuance of the war, entered into a number of agreements with a company 
which was engaged in the manufacture and sale of wool-tops. The agreements 
were of different types. By one class of agreements, the Commonwealth Gov- 
ernment gave consent to the sale of wool-tops by the company in return for a 
share of the profits of the transactions (called by the parties “a licence fee”). 
Another class provided that the business of manufacturing wool-tops should be 
carried on by the company as agents for the Commonwealth in consideration of 
the company receiving an annual sum from the Commonwealth. The rest of the 
agreements were a combination of these two varieties. It was held by a Full 
Bench of the High Court that apart from any authority conferred by an Act of 
Parliament or by regulations thereunder, the executive Government of the 
Commonwealth had no power to make or ratify any of these agreements. The 
decision, it may be noticed, was based substantially upon the provision of sec- 
tion 61 of the Australian Constitution which is worded as follows : 

“ The executive power of the Commonwealth is vested in the Queen and is exercised by the 


Governor-General as the Queen’s representative and extends to the execution and maintenance of the 
Constitution and of the laws of the Commonwealth ”. 





1. The Commonwealth and the Central Wool Com- Co., Lid, 31 GLR. 421. 
emitte v. The Colonial Combing, Spinning and Weaving 
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In addition to this, the King could assign other functions and powers to the 
Governor-General under section 2 but in this particular case no assignment of 
any additional powers was alleged or proved. The Court held that the agree- 
ments were not directly authorised by the Parliament or under the provisions of 
any statute and as they were not for the execution and maintenance of the Con- 
stitution they must be held to be void. Isacs, J., in his judgment, dealt elabo- 
rately with the two types of agreements and held that the agreements, so far as 
they purported to bind the company to pay to the Government money, as the price 
of consents, amounted to the imposition of a tax and were void without the authority 
of Parliament. The other kind of agreements which purported to bind the Govern- 
ment to pay to the company a remuneration for manufacturing wool-tops was 
held to be an appropriation of public revenue and being without legislative authority 
was also void. 

It will be apparent that none of the principles indicated above could have 
any application to the circumstances of the present case. There is no provision 
in our Constitution corresponding to section 61 of the Australian Act. The Govern- 
ment has not imposed anything like taxation or licence fee in the present case nor 
have we been told that the appropriation of public revenue involved in the so- 
called business in text books carried on by the Government has not been sanctioned 
by the legislature by proper Appropriation Acts. 


The other caset, is of an altogether different character and arose in the 
following way. The Commonwealth Government had established a clothing 
factory in Melbourne for the purpose of making naval and military uniforms for 
the defence forces and postal employees. In times of peace the operations of the 
factory included the supply of inne for other departments of the Commonwealth 
and for employees in various public utility services. The Governor-General deemed 
such peace-time operations of the factory necessary for the efficient defence of the 
Commonwealth inasmuch as the maintenance intact of the trained complement of 
the factory would assist in meeting war-time demands. A question arose as to 
whether operations of the factory for such purposes in peace-time were authorised 
by the Defence Act. The majority of the Court answered the question in the affir- 
mative. Starke, J., delivered a dissenting opinion upon which Mr. Pathak mainly 
relied, The learned Judge laid stress on section 61 of the Constitution Act accord- 
ing to which the executive power of the Commonwealth extended to the mainte- 
nance of the Constitution and ‘of the laws of the Commonwealth and held that 
there was nothing in the Constitution or any law of the Commonwealth which 
enabled the Commonwealth to establish and maintain clothing factories for other 
than Commonwealth purposes. The opinion, whether right or wrong, turns 
upon the particular facts of the case and upon the provision of section 61 of the 
Australian Act and it cannot and does not throw any light on the question that 
requires decision in the present case. 


A question very similar to that in the present case did arise for consideration 
before a Full Bench of the Allahabad High Court in Motilal v. The Government of 
the State of Uttar Pradesh?. The point canvassed there was whether the Government 
of a State has power under the Constitution to carry on the trade or business of 
running a bus service in the absence of a legislative enactment authorising the 
State Government to do so. Different views were expressed by different Judges 
on this question. Chief Justice Malik was of opinion that in a written Constitu- 
tion like ours the executive power may be such as is given to the executive or is 
implied, ancillary or inherent. It must include all powers that may be needed to 
carry into effect the aims and objects of the Constitution. It must mean more 
than merely executing the laws. According to the Chief Justice the State has a 
right to hold and manage its own property and carry on such trade or business 
as a citizen has the right to carry on, so long as such activity does not encroach 
Ee p 


1. Vide Attorney-General for Victoriav. The 2. LL.R. (1951) 1 All. 269: ALR. 1952 
Commonwealth, 52 C.L.R. 533. All. 257 (F.B.). 
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upon the rights of others or is not contrary to' law. The running of a transport 
business therefore was not per se outside the ambit of the executive authority of 
the State. Sapru, J., held that the power to run a Government bus service was 
incidental to the power of acquiring property which was expressly conferred by 
Article 298 of the Constitution. Mootham and Wanchoo, JJ., who delivered a 
common judgment, were also of the opinion that there was no need for a specific 
legislative enactment to enable a State Government to run a bus service. In 
the opinion of these learned Judges an act would be within the executive power of 
the State if it is not an act which has been assigned by the Constitution of India 
to other authorities or bodies and is not contrary to the provisions of any law and 
does not encroach upon the legal rights of any member of the public. Agarwala, J., 
dissented from the majority view and held that the State Government had no power 
to run a bus service in the absence of an Act of the legislature authorising the State 
to do so. The opinion of Agarwala, J., undoubtedly supports the contention of 
Mr. Pathak but it appears to us to be too narrow and unsupportable. 


It may not be possible to frame an exhaustive definition of what executive 
function means and implies. Ordinarily the executive power connotes the residue 
of governmental functions that remain after legislative and judicial functions 
are taken away. The Indian Constitution has not indeed recognised the doctrine 
of separation of powers in its absolute rigidity but the functions of the different 
parts or branches of the Government have been sufficiently differentiated and con- 
sequently it can very well be said that our Constitution does not contemplate assump- 
tion, by one organ or part of the State, of functions that essentially belong to another. 
“The executive indeed can exercise the powers of departmental or subordinate legis- 
lation when such powers are delegated to it by the legislature. It can also, when 
80 empowered, exercise judicial functions in a limited way. The executive Govern- 
ment, however, can never go against the provisions of the Constitution or of any 
law. This is clear from the provisions of Article 154 of the Constitution but, as 
we have already stated, it does not follow from this that in order to enable the 
executive to function there must be a law already in existence and that the powers 
of the executive are limited merely to the carrying out of these laws. 


The limits within which the executive Government can function under the 
Indian Constitution can be ascertained without much difficulty by reference to 
the form of the executive which our Constitution has set up. Our Constitution 
though federal in its structure, is modelled on the British Parliamentary system 
where the executive is deemed to have the primary onsibility for the formu- 
lation of governmental policy and its a A into law though the condition 
precedent to the exercise of this responsibility is its retaining the confidence of the 
legislative branch of the State. The executive function comprises both the deter- 
mination of the policy as well as carrying it into execution. This evidently includes, 
the initiation of legislation, the maintenance of order, the promotion of social and 
economic welfare, the direction of foreign policy, in fact, the carrying on or super- 
vision of the general administration of the State. 


In India, as in England, the executive has to act subject to the control of the 
legislature ; but in what way is this control exercised by the legislature? Under 
Article 53 ( 1) of our Constitution, the executive power of the Union is vested in 
the President but under Article 75 there is to be a council of Ministers with the 
Prime Minister at the head to aid and advise the President in the exercise of his 
functions. The President has thus been made a formal or constitutional head of 
the executive and the real executive powers are vested in the Ministers or the Cabi- 
net. The same provisions obtain in regard to the Government of States; the 
Governor or the Rajpramukh, as the case may be, occupies the position of the 
head of the executive in the State but it is virtually the council of Ministers in each 
State gthat carries on the executive Government. In the Indian Constitution, 
therefore, we have the same system of parliamentary executive as in England and 
the council of Ministers consisting, as it does, of the members of the legislature is, 
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like the British Cabinet, “ a hyphen which joins, a buckle which fastens the legis- 
lative part of the State to the executive part”. The Cabinet enjoying, as it does, 
a majority in the legislature concentrates in itself the virtual control of both legis- 
lative and executive functions ; and as the Ministers constituting the Cabinet 
are presumably agreed on fundamentals and act on the principle of collective res- 
ponsibility, the most important questions of policy are all formulated by them. 


Suppose now that the Ministry or the executive Government of a State for- 
mulates a particular policy in furtherance of which they want to start a trade or 
‘business. , Is it necessary that there must be a specific legislation legalising such 
trade activities before they could be embarked upon? We cannot say that such 
degislation is always necessary. If the trade or business involves expenditure of 
funds, it is certainly required that Parliament should authorise such expenditure 
either directly or under the provisions of a statute. What is generally done in 
‘such cases is, that the sums required for carrying on the business are entered in 
the annual financial statement which the Ministry has to lay before the House 
or Houses of Legislature in respect of every financial year under Article 202 of 
the Constitution. So much of the estimates as relate to expenditure other than 
those charged on the consolidated fund are submitted in the form of demands for 
grants to the legislature and the legislature has the power to assent or refuse to 
assent to any such demand or assent to a demand subject to reduction of the amount 
(Article 203). After the grant is sanctioned, an Appropriation Bill is introduced 
to provide for the appropriation out of the consolidated fund of the State of all 
moneys required to meet the grants thus made by the Assembly (Article 204). 
As soon as the Appropriation Act is passed, the expenditure made under the heads 
covered by it would be deemed to be properly authorised by law under Article 
266 (3) of the Constitution. e 


It may be, as Mr. Pathak contends, that the Appropriation Acts are no substi- 
tute for specific legislation and that they validate only the expenses out of the con- 
solidated funds for the particular years for which they are passed ; but nothing 
more than that may be necessary for carrying on of the trade or business. Under 
Article 266 (3) of the Constitution no moneys out of the consolidated funds of 
India or the consolidated fund of a State shall be appropriated except in accordance 
with law and for the purposes and in the manner provided in this Constitution. 
The expression “law ” here obviously includes the Appropriation Acts. It is true 
that the Appropriation Acts cannot be said to give a direct legislative sanction to 
the trade activities themselves. But so long as the trade activities are carried 
on in pursuance of the policy which the executive Government has formulated with 
the tacit support of the majority in the legislature, no objection on the score of 
their not being sanctioned by specific legislative provision can possibly be raised. 
‘Objections could be raised only in regard to the expenditure of public funds for 
carrying on of the trade or business and to these the Appropriation Acts would 
afford a complete answer. 


Specific legislation may indeed be necessary if the Government require certain 
powers in addition to what they possess under ordinary law in order to carry on 
the particular trade or business. Thus when it is necessary to encroach upon 
private rights inorder to enable the Government to carry on their business, a 
specific legislation sanctioning such course would have to be passed. 


In the present case it is not disputed that the entire expenses necesssary for 
carrying on the business of printing and publishing the text books for recognised 
schools in Punjab were estimated and shown in the annual financial statement 
and that the demands for grants, which were made under different heads, were 
sanctioned by the State Legislature and due Appropriation Acts were passed. 
For the purpose of carrying on the business the Government do not require any 
additional powers and whatever is necessary for their purpose, they can have by 
entering Into contracts with authors and other people. This power of contract 
is expressly vested in the Government under Article 298 of the Constitution. 
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"In these circumstances, we are unable to agree with Mr. Pathak that the carrying, 
on of the business of printing and publishing text books was beyond the competence: 
of the executive Government without a specific legislation sanctioning such course. 


These discussions however are to some extent academic and are not sufficient. 
by themselves to dispose of the petitioners’ case. As we have said already, the 
executive Government are bound to conform not only to the law of the land. 
but also to the provisions of the Constitution. The Indian Constitution is a 
written Constitution and even the legislature cannot override the fundamental 
rights guaranteed by it to the citizens. Consequently, even if the acts of the 
executive are deemed to be sanctioned by the legislature, yet they can be declared. 
to be void and inoperative if they infringe any of the fundamental rights of the 
petitioners guaranteed under Part III of the Constitution. On the other hand, 
even if the acts of the executive are illegal in the sense that they are not warranted. 
by law, but no fimdamental rights of the petitioners have been infringed thereby, 
the latter would obviously have no right to complain under Article 32 of the Con-- 
stitution though they may have remedies elsewhere if other heads of rights are 
infringed. The material question for consideration. therefore is : What funda- 
mental rights of the petitioners, if any, have been Violated by the notifications. 
and acts of the executive Government of Punjab undertaken by them in furtherance 
of their policy of nationalisation of the text books for the school students? 


The petitioners claim fimdamental right under Article 19 (1) (g) of the Con- 
stitution which guarantees, inter alia, to all persons the right to carry on any trade 
or business. The business which the petitioners have been carrying on is that of 
printing and publishing books for sale including text books used in the primary and 
middle classes of the schools in the Punjab. Ordinarily it is for the school autho- 
rities to prescribe the text books that are to be used by the students and if these 
text books are available in the market the pupils can purchase them from any” 
book-seller they like. There is no fundamental right in the publishers that any 
of the books printed and published by them should be prescribed as text books- 
by the school authorities or if they are once accepted as text books they cannot be- 
stopped or discontinued in future. With regard to the schools which are recog-- 
nised by the Government the position of the publishers is still worse. The recog- 
nised schools receive aids of various kinds from the Government including grants 
for the maintenance of the institutions, for equipment, furniture, scholarships and 
other things and the pupils of the recognised schools are admitted to the School 
Final Examinations at lower rates of fees than those demanded from the students. 
of non-recognised schools. Under the school code, one of the main conditions. 
upon which recognition is granted by Government is that the school authorities. 
must use as text books only those which are prescribed or authorised by the Govern-- 
ment. So far therefore as the recognised schools are concerned—and we are con-- 
cerned only with these schools in the present case—the choice of text books rests- 
entirely with the Government and it is for the Government to decide in which way 
the selection of these text books is to be made. The procedure hitherto followed. 
was that the Government used to invite publishers and authors to submit their 
books for examination and approval by the Education Department and after selec- 
tion was made by the Government, the size, contents as well as the prices of the 
books were fixed and it was left to the publishers or authors to print and publish 
them and offer them for sale to the pupils. So long as this system was in vogue 
the only right which publishers, like the petitioners had, was to offer their books. 
for inspection and approval by the Government. They had no right to insist on. 
any of their books being accepted as text books. So the utmost that could be said 
is that there was merely a chance or prospect of any or some of their books being 
approved as text books by the Government. Such chances are incidental to alll 
trades and businesses and there is no fundamental right guaranteeing them. A 
trader might be lucky in securing a particular market for his goods but if he loses 
that field because the particular customers for some reason or other do not choose to- 
buy goods from him, it is not open to him to say that it was his fundamental right. 
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to have his old customers for ever. On the one hand, therefore, there was nothing 

but a chance or prospect which the publishers had of having their books approved. 
by the Government, on the other hand the Government had the undisputed right 
to adopt any method of selection they liked and if they ultimately decided that 
after approving the text books they would purchase the copyright in them from 
the authors and others provided the latter were willing to transfer the same to the’ 
Government on certain terms, we fail to see what right of the publishers to carry 
on their trade or business is affected by it. Nobody is taking away the publishers” 
right to print and publish any books they like and to offer them for sale but if they 
have no right that their books should be approved as text books by the Govern- 
ment it is immaterial so far as they are concerned whether the Government approves. 
of text books submitted by other persons who are willing to sell their copy rights: 
in the books to them, or choose to engage authors for the purpose of preparing the 
text books which they take up on themselves to print and publish. We are unable: 
to appreciate the argument of Mr. Pathak that the Government while exercising 
their undoubted right of approval cannot attach to it a condition which has no 
bearing on the purpose for which the approval is made. We fail to see how the 
petitioners’ position is in any way improved thereby. The action of the Govern- 
ment may be good or bad. It may be criticised and condemned in the Houses 
of the Legislature or outside but this does not amount to an infraction of the fun- 
damental right guaranteed by Article 19 (1) (g) of the Constitution. 


As in our view the petitioners have no fundamental right in the present case- 
which can be said to have been infringed by the action of the Government, the 
petition is bound to fail on that ground. This being the position, the other 
two points raised by Mr. Pathak do not require consideration at all. As the 
petitioners have no fundamental right under Article 19 (1) (g) of the Constitution,. 
the question whether the Government could establish a monopoly without 
any legislation under Article 19 (6) of the Constitution is altogether immaterial. 
Again a mere chance or prospect of having particular customers cannot be said 
to be a right to property or to any interest in an undertaking within the meaning. 
of Article 31 (2) of the Constitution and no question of payment of compensation 
can arise because the petitioners have been daed of the same. The result is 
that the petition is dismissed with costs. 


Petition dismissed. 
PETITIONS NOS. 71 To 77 AND 85 OF 1955. 
The Judgment of the Court was delivered by 


Mukherjea, C.F7.—These 8 petitions under Article 32 of the Constitution 
raise identically the same points for consideration as are involved in Petition 
No. 652 of 1954 just disposed of. The petitioners in these cases also purport 
to be printers, publishers and sellers of text books for various classes in the 
schools of Punjab and they complain of infraction of their fundamental 
rights under Article 19 (1) (g) of the Constitution by reason of the 
various notifications issued by the State of Punjab in pursuance of their policy 
of nationalisation of text books, The learned counsel appearing in these cases 
have adopted in their entirety the arguments that have been advanced by Mr. 
Pathak in Petition No. 652 of 1954 and no fresh or additional argument has been 
put forward by any one of them. This being the position the decision in Petition 
No. 652 of 1954 will govern these petitions also and they will stand dismissed but 
we would make no order as to costs. 


G.R/K.S. Petitions dismissed. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PRESENT :—S. R. Das, N. H. BuHacwatr AND BHUVANESWAR PRASAD 
SINHA, JJ. 


M. K. Ranganathan and another .. Appellants* 
v. 
The Government of Madras and others .. Respondents. 


Companies Act (VII of 1913), section 232 (1) (as amended by Act XXII of 1936)— 
Scope—Sale by receiver tien by trustees for debenture-holders of properties without 
leave of the winding up Court—V alidity. 

The words “any sale held without the leave of the Court of any of the preperties” 
were inserted in section 232 (1) of the Companies Act, 1913, by Act XXII of 1936. Having 
regard to the context in which these words have been used in juxtaposition with “any 
attachment, distress or execution put into force without leave of the Court against the 
estate or effects” it would be a legitimate construction to be put upon them that they 
refer only to sales held through the intervention of the Court and not to sales effected 
by the secured creditor outside the winding up and without the intervention of the Court. 

ase-law discussed. 


Accordingly a sale held by the receiver appointed by the trustees of the debenture-holders 
of a company is valid and effectual to convey title to the purchaser. Such a sale is binding 
on all the parties concerned and cannot be challenged on the ground of absence of leave 
‘of the winding up Court. l ' 

Appeal from the Judgmentt and Order, dated the 29th day of September, 1954, 
of the High Court of Judicature at Madras in Original Side Appeal No. 113 of 
1954, arising out of the order, dated the 9th day of August, 1954, of the said 
High Court in its Ordinary Original Civil Jurisdiction in Application No. 3542 
of 1954. 


C. K. Daphtary, Solicitor-General for India (H. J. Umrigar, Mohan 
Kumaramangalam and Rajinder Narain, Advocates, with him), for Appellants. 


R. H. Dhebar and P. G. Gokhale, Advocates, for Respondent No. 1. 


y ee Nath Mukherjee and B. N. Ghose, Advocates for Respondent 
o. 2. 


_ N. P. Engineer, Senior Advocate (B. Moropant and V. J. Taraporewal, 
Advocates, with him), for Respondent No. 3. 


The Judgment of the Court was delivered by | 

‘Bhagwati, J—This appeal with a certificate under Article 133 (1) (c) of 
the Constitution is directed against the judgment of the High Court of Judica- 
ture at Madras dismissing the appeal of the appellants and refusing to set aside 
a sale effected by Respondent 2 of certain properties belonging to the Madras 
Electric Tramways (1904), Ltd., hereinafter called the Company, above the 
ground at Vepery, Madras and Mylapore, including the machinery, cars, etc., and 
buildings as scrap to Respondent 3 in his capacity as the Receiver of the trustees 
‘of the debenture-holders of the Company. 


The Appellants are the Secretary and President respectively of the Madras 
Tramways Workers Association (Regd. No. 1253) a Trade Union registered 
under the Trade Unions Act. The workmen employed by the Company are 
entitled under the award of the Special Industrial Tribunal, Madras, in I. D. 
No. 9 of 1953 published in the Fort St. George Gasette, dated the 8th July, 1953, 
being G.O. Ms. No. 3024|53 to a payment of nearly Rs. 7,00,000 out of which 





* Civil Appeal No. 20 of 1955. 20th April, 1955. 
t (1955) 2 M.L.J. 1. | . 
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the workers belonging to the Madras Tramways Workers Association alone would 
Þe entitled nearly to a sum of Rs. 4,35,000 and are thus the major creditors of the 
Company. The Company was incorporated in England with its principal office 
situated at No. 1, Rundall’s Road, Vepery, Madras-7 and was running the 
‘Tramway Service in Madras with licence issued to it by the Government under 
the Tramways Act. It had issued 1300 First Debentures of £100 each and the 
debenture-holders had appointed the Beawer Trust, Ltd., England, as trustees. 
By an Indenture made in England on the 13th October, 1924, the Company charged 
by way of first charge in favour of the trustees all its undertaking properties and 
assets for the time being both present and future including its uncalled capital with 
the payment of all moneys for the time being owing on the security of the deben- 
tures and such charge was to rank as a floating charge. By two subsequent deeds 
made at Madras, dated the 26th March, 1925, and 6th July, 1950, certain 
immovable properties belonging to the company were mortgaged in favour of 
the said trustees. The said trustees appointed Respondent 2, the Managing 
Director of the Company in day to day management of the Tramway Service 
and of the business of the Company, as their Receiver. He took possession as 
stich Receiver, from the midnight of 11th April, 1953, of all the assets of the 
‘Company including moneys in the bank to the credit of the Company and after 
that date the Tramways Service was suspended and still remains suspended. 


One J. B. Beardsell, one of the Directors of the Company filed O.P. No. 419 
of 1953 as the duly constituted Attorney of the Company for winding up the 
‘Company on the ground that it was unable to pay its debts and that it had ceased 
‘to carry on its business, An order for winding up of the Company was made by 
the Court on the 20th January, 1954, and the Official Receiver, High Court, 
Madras, was appointed the Official Liquidator. Since all the assets including the 
‘moneys of the Company were in possession of Respondent 2, the Official 
Receiver was unable to take charge of anything except the records of the 
company. 

Soon after the order for winding up the Respondent 2 advertised in the 
newspapers on the 23rd January, 1954, for the sale of the properties and assets 
of the Company. At the end of the conditions of sale he stated in Paragraph 7 
that: 

“the gales are for the time being aubject to the approval of the High Court at Madras 


‘and it will be for the undersigned to obtain such approval for accepted offers free of all 
‘costs to the purchaser”, 


At the time of the order of winding up, two suits were pending in the High 
Court, C.S. No. 191 of 1952 filed by the Company against the State of Madras 
for Rs. 1,33,204-9-0 and interest thereon being electric charges alleged to have 
‘been collected by the State of Madras in excess of those payable by the Company 
and paid by the Company under protest and C.S. No. 368 of 1953 filed by the 
State of Madras against the Company for the recovery of Rs. 9,26,123-2-3 with 
interest thereon, being the difference alleged to be due in respect of the electric 
‘charges under the old rates and the revised rates applicable to the Company 
During the pendency of the said suits Respondent 2 gave an undertaking in ` 
Application No. 4533 of 1953 in Civil Suit No. 368 of 1953 that he would not 
without the orders of the High Court dispose of any of the assets of the Company 
-which were in his possession till the disposal of the suit C.S. No. 368 of 1953. 
‘The two suits aforesaid were tried together and were disposed of by a common 
judgment on the 16th March, 1954. 

On the 16th July, 1954, Respondent 2 agreed to sell and Respondent 3 
agreed to buy the movable properties of the Company the particulars of which 
were set out in the agreement entered into on that date, for a price of Rs. 4,01,658 
of which half was paid on the signing of the agreement and the other half was 


70 THE "MADRAS LAW' JOURNAL REPORTS (SUPREME COURT). [1955 


agreed to be paid out of the proceeds of sale to be made by the purchasers of the- 
assets as scrap. 


On the 23rd July, 1954, the Official Receiver, High Court, Madras (Respon- 
dent 5 herein) filed an application No. 3542 of 1954 for setting aside the said’ 
sale of the assets of the Company on the grounds, inter alia, that it was prejudicial 
to the interests of the general body of unsecured creditors, that the same had 
been concluded with undue haste and without adequate publicity and in violation 
of Respondent 2’s said undertaking to the Court. It also asked for an injunction 
restraining the Respondent 2 from handing over and the Respondent 3 from 
either taking over or breaking up the assets purchased by him pending the 
disposal of the said application. 


This application was based on a report of the Official Receiver in which» 
after setting out the relevant facts he submitted that even though under section 229° 
of the Indian Companies Act the Company which was admittedly insolvent was. 
governed by rules prevailing with regard to the respective rights of the secured 
and unsecured creditors and to debts provable and valuation of annuities 
governing the administration in insolvency and secured creditors generally stood 
outside the liquidation and were entitled to have the remedy of realising the 
security and proving before him for the deficiency, if the properties of the Com- 
pany could be sold for a price higher than the amount due to the Trustees of the- 
debenture-holders there was a possibility of a surplus coming into his hands for 
the benefit of the unsecured creditors. If the [Respondent 2 proved before him 
for any deficiency due to the secured creditors, it would certainly affect the rights 
of unsecured creditors, and moreover though the secured creditors might realise 
the security, it will be in the interests of the unsecured creditors to see that a 
fair and proper price was obtained. He therefore submitted that in the interests 
of the unsecured creditors it was just and necessary to have a fair valuation’ 
ascertained and an enquiry held to ascertain whether the sale by the Respondent 2’ 
in favour of Respondent 3 was bona fide and for a proper price. Respondent 2 
filed an affidavit in reply in August, 1954, contending inter alia, (1) that the 
offer by the Respondent 3 was the highest, that he had received and that this had 
been accepted bona fide, (2) that in the advertisement the condition as to the 
previous sanction of the Court was inserted because of the undertaking that 
he had given to the Court in C.S. No. 368 of 1953 and that this undertaking 
lapsed with the dismissal of the said suit on the 16th March, 1954, (3) that he- 
had been advised by the Solicitors in England for the debenture trustees that it 
was unnecessary for him to obtain the sanction of the Court and that he had 
been instructed not to apply for such sanction and (4) that the sale was bona fide- 
and he had secured as good a price as could be obtained. 


By its Judgment and Order,. dated the 9th August, 1954, Mr. Justice- 
Balakrishna Ayyar (in Chambers) dismissed the said application with costs. The- 
learned Judge held that the question whether Respondent 2 had violated the 
undertaking given by him was not germane to the application before him, that 
undoubtedly the Respondent 2 did give wide publicity of his intention to sell the 
assets of the Company, that it could not be said that the sale was sub rosa on 
the ground of want of wide publicity to the intended sale of the Companys 
assets and that the Respondent 3’s offer was the best offer received by the Res- 
pondent 2 looking both to the abstract of offers appended to the afidavit of the 
Respondent 2 in the said application, and looking to the other offers pointed out 
to him by Respondent 5. The learned Judge further referred to the offer of the 
Corporation’ of Madras and said that the said Corporation had not made any 
firm offer at all and that the offer of one A. Chettiar of Rs. 425,000 made om 
Sth August, 1954, during the hearing of the application was an offer made by a 
person who did not appear to him to be a man of sound financial status. The- 
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dearned Judge in his judgment also recorded the fact that during the hearing of 
the application the Respondent 3 offered to sell to the Madras Municipal Corpo- 
ration the entire assets he had purchased at the same price which he paid for it 
but the Corporation were not prepared to accept the offer. 


‘The Respondent 5 accepted the said judgment and decision and did not 
prefer any appeal against the same. But the Appellants who were not parties to the 
proceedings applied for and obtained from the High Court leave to appeal from 
the said decision. This appeal also was dismissed by the High Court with costs 
on the 24th September, 1954. The High Court differed from the finding of 
the trial Court and held that due publicity had not been given to the intended 
sale and observed that if the matter rested merely on a decision of that point 
they would have allowed the appeal and set aside the sale. They however held 
that in the absence of fraud or want of bona fides on the part of the seller along 
with that of the buyer the sale in favour of the Respondent 3 could not be set 
aside, The High Court further considered the question whether the said sale 
was void as being without the leave of the Court in view of section 232 of the 
Indian Companies Act and answered that question in the negative. The High 
Court further held that a secured creditor had a right to realise his security 


‘without seeking the assistance of the Court and remaining outside the winding 
up. 


Being aggrieved by the said Judgment and Decree of the High Court the 
Appellants applied for leave to appeal to this Court and such leave was granted 
by the High Court on the 24th September, 1954. 


The bona fides of the Respondent 2 in the matter of the sale were not 
challenged either in the Courts below or before us and there were concurrent 
findings of ‘fact that the price obtained by Respondent 2 was the best price 
available under the circumstances. It was however urged by the learned Solicitor- 
‘General for the appellants:—(1) that the High Court, having found that due 
‘publicity had not been given to the intended sale, ought not to have allowed the 
Respondent 3 at that stage to raise the question as to whether the Court had any 
power or jurisdiction to set aside the sale except on the ground that it was 
vitiated by fraud or for want of bona fides and (2) that the sale by Respondent 2 
being a sale held without leave of the winding up Court was void under 
section 232 (1) of the Indian Companies Act. The High Court had allowed the 
Respondent 3 to raise the question even at that late stage inasmuch as it was a 
‘pure question of law and the learned Solicitor-General therefore rightly did not 
press the first contention before us. The main argument centered round the 
second contention, vis., whether the sale effected by the Respondent 2 without 
leave of the winding up Court was void and hence liable to be set aside. 


The decision of this question turns upon the true construction of section 232 
cof the Indian Companies Act, which runs as under:— 

“(1) Where any company is being wound up by or subject to the supervision of the 
Court, any attachment, distress or execution put in force without leave of the Court 
against the estate or effects or any sale held without leave of the Court of any of the 
properties of the company after the commencement of the winding up shall be void. 

(2) Nothing in this section applies to proceedings by the Government”. 


It may be noted that the words “or any sale held without leave of the Court 
of any of the properties” italicised above were inserted by Act XXII of 1936. 
Before this amendment section 232 (1) was almost in identical terms with 
section 228 (1) of the English Companies Act of 1948, 


Two other sections of the Indian Companies Act may be noted in this 
context, vig., section 171:— 
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“When a winding up order hag been made or a provisional liquidator has been appointed 
no suit or other legal proceeding shall be proceeded with or commenced against the 
company except by leave of the Court, and subject to such terms as the Court may impose,” 
and section 229:— 

“In the winding up of an insolvent company the same rules shall prevail and be observed 
with regard to the respective rights pf secured and tmsecured creditors and to debts 
provable and to the valuation of annuities and future and contingent liabilities as are im 
force for the time being under the law of insolvency with respect to the estates 
of persons adjudged insolvent; and all persons who in any such case would be entitled to 
prove for and receive dividends out of the assets of the company may come in under the 
winding up, and make such claims against the company as they respectively are entitled 
to by virtue of this section ;” 
which correspond respectively with sections 231 and 317 of the English Companies. 
Act of 1948. i 

The position of a secured creditor in the winding up of a company has been 
thus stated by Lord Wrenbury in Food Controller v. Cork: 

“The phrase ‘outside the winding up’ is an intelligible phrase if used, as it often is, 
with reference to a secured creditor, say a mortgagee. The mortgagee of a company in 
liquidation is in a position to say “the mortgaged property is to the extent of the mortgage 
my property. It is immatérial to me whether my mortgage is an winding up or not. Í 
remain outside the ‘winding up’ and shall enforce my rights.as mortgagee”. This is to be 
contrasted with the case in which such a creditor prefers to assert his right, not as a 
mortgagee, but as a creditor. He may say ‘I will prove in respect of my debt’. If so, he 
comes into the winding up”. 

It ig also summarised in Palmer’s Company Precedents, Vol. II, page 415: 

“Sometimes the mortgagee sells, with or without the concurrence of the liquidator, 

in exercise of a power of sale vested in him by the mortgage. It ig not necessary to 
obtain liberty to exercise the power of sale, although orders giving such liberty have 
sometimes been made”. 
The secured creditor is thus outside the winding up and can realise his security 
without the leave of the winding up Court, though if he files a suit or takes other 
. legal proceedings for the realisation of his security he is bound under section 231 
(corresponding with section 171 of the Indian Companies Act) to obtain the leave 
of the winding up Court before he can do so although such leave would almost 
automatically be granted. Section 231 has been read together with section 228 
(1) and the attachment, sequestration, distress or execution referred to in the 
latter have reference to proceedings taken through the Court and if the creditor 
has resort to those proceedings he cannot put them in force against the estate 
or effects of the Company after the commencement of the winding up without the 
leave of the-winding up Court. The provisions in section 317 are also supple- 
mentary to the provisions of section 231 and emphasise the position of the secured’ 
creditor as one outside the winding up, the secured creditor being, in regard to 
the exercise of those rights and privileges, in the same position as he would be 
under the Bankruptcy. Act. 


The corresponding provisions of the Indian Companies Act have been almost 
bodily incorporated from those of the English Companies Act and if there was 
nothing more, the position of the secured creditor here also would be the same 
as that obtaining in England and he would also be outside the winding up and 
a sale by him without the intervention of the Court would be valid and could 
not be challenged as void under section 232 (1) of the Indian Companies Act. 

It was however urged that the addition of the words “or any sale held without 
leave of the Court of any of the properties’ had changed the position of the 
secured creditor and even ‘though the secured creditor realised the security 
without the intervention of the Court such sale, if effected by him without the 
leave of the winding up Court, was void. It was pointed out that these words 
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did not find their place in the corresponding section 228 (1) of the English 
Companies Act and therefore even though any attachment, distress or execution 
put in force without leave of the Court against the estate or effects of the company 
after the commencement of the winding up was void under the terms of the 
section 232 (1) as it originally stood, the words “or any sale held without leave of 
the Court of any of the properties” of the company were wide enough to include 
not only a sale held through the intervention of the Court but also a sale effected 
by the secured creditor without the intervention of the Court whether the sale 
was by private treaty or by public auction. It was contended on the other hand 
on behalf of the contesting Respondent, Respondent 3, that the amendment was 
made in order to get over the decision of the Allahabad High Court in Kayasth 
Trading and Banking Corporation, Lid. v. Sat Narain Singh and that in any 
event on a true construction of section 232 (1) as amended the words “any sale 
held” had reference in the context only to sales held by or effected through the 
interventien of the Court and not sales effected by the secured creditor without the 
intervention of the Court. 

The decision of the Allahabad High Court above referred to had held on a 
construction of section 232 (1) as it then stood, that an execution was not put in 
force merely when the property of the judgment-debtor was sold in pursuance 
thereof, but it was put in force when the property was attached and hence where 
the property of an insolvent company was attached prior to the date of the 
commencement of the winding up but was actually sold subsequent to such date, 
the sale was not void and could be upheld. There was an earlier decision of 
the Patna High Court in Baldeo Narain Singh v. The United India Bank, Ltd. 
in which a contrary decision had been reached exactly under similar circumstances. 
Tt is well-known that this conflict was resolved and the decision of the Allahabad 
High Court was got over by inserting this amendment by Act XXII of 1936. 


The statement of objects and reasons is certainly not admissible as an aid to 
the construction of a statute. But it can be referred to for the limited purpose 
of ascertaining the conditions prevailing at the time which actuated the sponsor 
of the Bill to intreduce the same and the extent and urgency of the evil which 
he sought to remedy. (State of West Bengal v. Subodh Gopal Bose and 
others). The amendment of section 232 (1) inserted by Act XXII of 1936. 
was designed to prevent such sales as were upheld by the decision of the Allaha- 
bad High Court in Kayasth Trading and Banking Corporation, Ltd. v. Sat Nara- 
yan Singh' and it would be permissible to refer to that portion of the statement of 
objects and reasons for the purpose of ascertaining the extent and urgency of 
the evil which was sought to be remedied by introducing the amendment. It 
follows therefore that the amendment could not have been intended to bring 
within the sweep of the general words “or any sale held without the leave of 
the Court of any of the properties” sales effected by the secured creditor outside 
the winding up. | 

Even apart from this intendment there are certain canons of construction 
which also tend to support the same conclusion. Prior to the amendment the 
law was well-settled both in England and in India that the secured creditor was. 
outside the winding up and he could realise his security without the intervention: 
of the Court by effecting a sale of the mortgaged premises by private treaty 
or by public auction. It was only when the intervention of the Court was sought 
either by putting in force any attachment, distress or execution within the mean- 
ing of section 232 (1) as it stood before the amendment or proceeding with 
or commencing a suit or other legal proceedings against the company within the- 
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-meaning of section 171 that leave of the Court was necessary and if no such 
leave was obtained the remedy could not be availed of by the secured creditor. 
The sale of the mortgaged premises was also brought by the amendment on a par 
with the attachment, distress or execution put in force at the instance of the 
secured creditor and having regard to the context such sale could only be con- 
strued to be a sale held through the intervention of the Court and not one effected 
.by the secured creditor outside the winding up and without the intervention of 
the Court. 


It is a well-recognised rule of the construction that “when two or more 
-words which are susceptible of analogous meaning are coupled together noscitur 
.a socis. They are understood to be used in their cognate sense. They take, as 

it were, their colour ‘from each other, that is, the more general is restricted to a 
sense analogous to the less general”. (Maxwell on Interpretation of Statutes— 
Tenth Edition, p. 332). The Judicial Committee of the Privy Council also ex- 
pressed itself in similar terms in Angus Robertson & others v. George Day! :— 


“It is a legitimate rule of construction to construe words in an Act of Parliament 
with reference to words foumd in immediate connection with them”. 
Having regard therefore to the context in which these words “any sale held 
without leave of the Court of any of the properties” have been used in juxta- 
- position with “any attachment, distress or execution put into force without leave 
of the Court against the estate or effects” it would be a legitimate construction 
to be put upon them that they refer only to sales held through the intervention 
-of the Court and not to sales effected by the secured creditor outside the winding 
up and without the intervention of the Court. 


There is also a presumption against implicit alteration of law and that is 
. enunciated by Maxwell on Interpretation of Statutes—10th Edition, at page 81 
in the following terms:—— 


“One of these presumptions is that the legislature doeg not intend to make any 
--substantial alteration in the law beyond what it explicitly declares, either m express terms 
- or by clear implication, or, in other words, beyond the immediate scope and object of 

the statutes. In all general matters outside those limits the law remains undisturbed. IL 
ig in the last degree improbable that the legislature would overthrow fundamental 
principles, mfringe rights, or depart from the general system of law, without expreasing 
- its intention with irresistible clearness, .. .” 

This passage from Maxwell was approved of by Their Lordships of the Privy 
Council in Murugian, P. v. Jainudeen, C. L? and Their Lordships agreed that 
the law was correctly stated in the passage just cited. To the same effect are 
also the observations of the Court of Appeal in National Assistamce Board ~. 
Wilkinson? where it was held that the Statute is not to be taken as affecting 
a fundamental alteration in the general law unless it uses words pointing unmistak- 
ably to that conclusion. In that case at page 658 Lord Goddard, C. J., observed :— 

“But it may be presumed that the legislature does not intend to make a substantial 
- alteration in the law beyond what it expressly declares. In Minet v. Leman, Sir John 

Romilly, M. R., stated as a principle of construction which could not be disputed that ‘the 
general words of the Act are not to be so construed as to alter the previous policy of the 
law, unless no sense or meaning can be applied to those words consistently with the 
~intention of preserving the existing policy untouched”. 
l If the construction sought to be put upon the words “or any sale held 
without leave of the Court of any of the properties” by the Appellants were 
- accepted it would effect a fundamental alteration in the law as it stood before 
- the amendment was inserted in section 232 (1) by Act XXII of 1936. Whereas 
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before the amendment the secured creditor stood outside the winding up and could 
if the mortgage deed so provided, realise his security without the intervention 
of the Court by effecting a sale either by private treaty or by public auction, 
no such sale could be effected by him after the amendment and that was certainly 
a fundamental alteration in the law which could not be effected unless one found 
words used which pointed unmistakably to that conclusion or unless such in- 
tention was expressed with irresistible clearness. Having regard to the circum- 
stances under which the amendment was inserted in section 232 (1) by Act 
XXII of 1936 and also having regard to the context we are not prepared to 
hold that the Legislature in inserting that amendment intended to effect a funda- 
mental alteration in law with irresistible clearness. Such a great and sudden 
change of policy could not be attributed to the Legislature and it would be legiti- 
mate therefore to adopt the narrower interpretation of those words of the amend- 
ment rather than an interpretation which would have the contrary effect. (Vide 
the Observations of the Privy Council in Vasudeva Mudalsar and others v. 
Srinivasa Pillai and another.)* 


“ It may be observed in this connection that section 171 enacts a general pro- 
vision with regard to suits or other legal proceedings to be proceeded with or 
commenced against the company after a winding up order has been made and 
lays down that no suit or other legal proceeding shall be proceeded with or com- 
menced against the company except by leave of the Court and subject to such 
terms as the Court may impose. This general provision is supplemented by the 
supplemental provisions to be found respectively in sections 229 and 232 (1) 
of the Act. Section 229 speaks of the application of insolvency rules in winding 
up of insolvent companies and section 232 (1) speaks of the avoidance of cer- 
tain attachments, executions, etc., put into force without the leave of the Court 
against the estate or effects of the company and also of any sale held without 
the leave of the Court of any of the properties of the company after the 
commencement of the winding up. Section 229 recognises the position of the 
secured creditor generally as outside the winding up but enables him in the 
event of his desiring to take the benefit of the winding up proceedings to prove 
his debt, to value the same and share in the distribution pro rata of the assets 
of the company just in the same way as he would be able to do in the case of 
insolvency under the Presidency Towns Insolvency Act or the Provincial Insol- 
vency Act. Section 232 (1) also has reference to legal proceedings in much the 
same way as legal proceedings envisaged by section 171 of the Act and the at- 
tachment, distress or execution put in force or the sale held are all of them 
legal proceedings which can only be resorted to through the intervention of the 
Court. The word “held” in connection with the sales contemplated within the 
terms of the amended section also lends support to this conclusion and this con- 
clusion is ‘further fortified by the terms of section 232 (2) which says that no- 
thing in this section applies to proceedings by the Government, thus in effect 
indicating that what are referred to in section 232 (1) are proceedings within the 
meaning of that term as used in section 171 of the Act. 


The Federal Court also put a similar construction on the provisions of ` 
section 171 read with section 232 (1) of the Act in The Governor-General in 
Council v. Shiromani Sugar Mills, Lid. (In Liquidation)*:— 


“Section 171 must, in our judgment, be construed with reference to other sections 
of Ta jee pee the. general scheme of administration of the assets of a company in liquida- 
tion laid down by the Act. In particular, we would refer to section 232. Section 232 
appears to us to be supplementary to section 171 by providing that any creditor (other 
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than Government)’ who goes ahead, notwithstanding a winding-up order or in ignorance 
of it, with any attachment, distress, execution or sale, without the previous leave of the 
Court, will find that such steps are void. The reference to “distress” indicates that leave 
of the Court is required for more than the initiation of original proceedings in the nature 
of a suit in an ordinary Court of law. Moreover, the scheme of the application of the 
company’s property in the pars passw satisfaction of its liabilities, envisaged in section 211 
and other sections of the Act, cannot be made to work in co-ordination, unless all creditors 
(except such secured creditors as are “outside the winding-up” in the sense indicated by 
Lord Wrenbury in his speech in Food Controller v. Cork! at page 671) are subjected as 
to their actions against the property of the company to the control of the Court. Accord- 
ingly, in our judgment, no narrow construction should be placed upon the words “or other 
legal proceeding” in section 171. In our judgment, the words can and should be held to 
cover distress and execution preceedings in the ordinary Courts. In our view, such 
proceedings are other legal proceedings against the company, as contrasted with ordinary 
suits against the company”. 
We are therefore of the opinion that the sale effected by Respondent 2 as the 
Receiver of the Trustees of the debenture-holders on the 16th July, 1954 was 
valid and binding on all parties concerned and could not be challenged as it was 
sought to be done by the Official Receiver. The position was rightly summed 
up by the High Court as under :— ` 
“We thus reach the position that no leave of Court was needed before the Receiver 
appointed by the mortgagee debenture-holders exercised the power of sale and that as 
there is no allegation of want of bona fides or recklessness or fraud against the Receiver 
in exercising such a power, it would follow that the sale held by the Receiver is valid and 
effectual to convey title to the purchaser and that such a sale cannot be avoided on the 
ground either of want of due notice given by the Receiver before effecting the sale or 
on the ground of under-value”. 


The result therefore is that the appeal fails and must be dismissed with costs 
of the contesting Respondent 3. The other Respondents who have appeared 
before us will bear and pay their own costs of the appeal. 


G.R./K.S. , Appeal dismissed. 





SUPREME COURT OF INDIA. 
(Givil Appellate Jurisdiction). 
Present :—S. R. Das, N. H. BHacwati anv B. P. Sea, JJ. 
The Registrar of Trade Marks .. Appellant* 


U 


Ashok Chandra Rakhit, Ltd. -. Respondent. 

Trade Marks Act (V of 1940), sections 13 and 46 (4)—Rectification of register by inserting a disclaimer 
of a word ‘‘ not separately registered ” included in a registered trade mark dua ictction of Registrar—tInterfer- 
ence with exercise of—Considerations. 

The power of the tribunal (the Registrar) to require a disclaimer is conditioned and made depen- 
dent upon the existence of one of two things which are set out in clauses (a) and (b) of section 19 of 
the Trade Marks Act. It is only on the establishment of one of the two jurisdictional facts that the 
Registrar’s jurisdiction regarding imposition of a disclaimer arises. Before, however, he may exercise 
his discretion he must find and hold that there are parts or matters included in the trade mark to 
the exclusive use of which the proprietor is not entitled and it is only after this finding is arrived at 
that the Registrar becomes entitled to exercise his discretion. The exercise of the power con- 
ferred by the Register by this section always remained a matter of discretion to be exercised not capri- 
ciously or arbitrarily but according to sound principles laid down for the exercise of all judicial dis- 
cretion. The tribunal will exercise the discretionary power only for good cause shown. If that autho- 
rity has exercised his discretion in good faith and not in violation of any law such exercise of discre- 
tion should not be interfered with by the High Court merely on the ground that it could have been 
exercised differently or even that the High Court would have exercised it differently, had the matter 
been brought before it in the first instance. _The real purpose of requiring a disclaimer is to define 
the rights of the lp aise under the registration so as to minimise, even if it cannot wholly eliminate, 
the possibility of extravagant and unauthorised claims being made on the score of registration of the 
trade marks. The proviso to the section preserves intact any right which the proprietor may other- 
wise under any other Jaw have in relation to the mark or any part thereof. ‘The disclaimer is only 
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for the purposes of the Act. It does not affect the rights of the proprietor except such as arise out 
of registration. If the proprietor has aquired any right by long user of those parts or matters in 
connection with goods manufactured or sold by him or otherwise in relation to his trade, he may, 
on proof of the necessary facts, prevent an infringement of his rights by a passing off action or a pro- 
secution under the Indian Penal Code. Disclaimer does not affect those rights in any way. 
There may be a disclaimer in respect of parts contained in a trade mark registered as a whole 
ee the registration of the mark as a whole does not confer any statutory right with respect to 
a 
On Appeal from the Judgment and Order, dated the 23rd day of August, 1951, 
ofthe High Gourt of Judicature at Calcutta in Appeal No. 112 of 1950 arising 
out of the order, dated the 24th day of March, 1950, of the Registrar of Trade 
Marks in the matter of Registered Trade Mark No. 3815. 


C. K. Daphtary, Solicitor-General for India (K. $. Shavakasha and R. H. 
Dhebar, Advocates, with him) for the Appellant. 


S. G. Isaacs, Senior Advocate, (P. K. Ghosh, Advocate, with him) for the Res- 
pondent. 


The Judgment of the Court was delivered by— 


Das, 7.—This is an appeal from the judgment and order pronounced on the 
23rd, August, 1951, by a Division Bench of the High Court at Galcutta in Appeal 
No. 112 of 1950 reversing the decision of the Registrar of Trade Marks, dated the 
24th March, 1950, whereby he had rectified the register by inserting a disclaimer 
of the word “ Shree’ forming part of the respondent company’s registered trade 
mark No. 3815. 


The material facts are as follows: In the year 1897 one Durga Charan Rakhit 
(since deceased) adopted as his trade mark in respect of the ghee produced and marke- 
ted by him a device which, with some slight modification rot materially altering 
its essential features, was, on the application of the respondent company, registered 
as its trade mark No. 3815. That mark was and is a device consisting of the word 
“ Shree ” written on the top in bold Bengali character, having below it an ornamen- 
tal figure with the word “‘ Shree ” written in the centre in small Deva Nagri charac- 
ter, the word “‘ TRADE” written in English in an inclined manner on the left 
hand side of the ornamental figure and the word “ MARK” written in English 
in an inclined manner on the right hand side of the ornamental figure and the words 
‘‘ Shree Durga Charan Rakhit ” written at the bottom in Bengali characters. The 
ornamental figure referred to above consists of a triangle over which is another 
inverted triangle and in the centre the word “‘ Shree ” in small Deva Nagri character 
as mentioned above, the whole of the said ornamental figure being enclosed in a 
circle outside which are twelve ornamental petals. In the affidavit affirmed by 
Malli Nath Rakhit, a director of the respondent company and filed in these procee- 
dings, this mark has throughout been referred to as “ the said mark SREE.” The 
said Durga Charan Rakhit having subsequently been adjudged insolvent all his 
properties including the goodwill of his ghee business and the said mark vested in the 
Official Assignee of Calcutta. On the 15th January, 1915, the goodwill of the said 
business including the said mark was sold by the Official Assignee by public auction 
and one Hem Dev Konch, a minor was declared as the highest bidder and purchaser. 
A notice of the said sale was advertised in the Calcutta Exchange Gazette on the 
25th January, 1915, by an attorney acting on behalf of the purchaser. On the 
27th January, 1915, the said sale was confirmed by a Deed of assignment executed 
by the Official Assignee. On the 22nd August, 1917, Haripriya Konch, the father 
and natural guardian of the minor purchaser, acting as such and on behalf of the 
minor, conveyed to one Ashok Chandra Rakhit, son of the said Durga Charan 
Rakhit, the goodwill of the business including the right, title and interest in the 
said mark and the said Ashok Chandra Rakhit carried on the said businees and mar- 
keted ghee under the said mark. On the 15th September, 1926, the said Ashok 
Chandra Rakhit caused the fact of his ownership of the said mark to be advertised 
in the Calcutta Exchange Gazette and on the 22nd December, 1926, caused to 
be registered with the Registrar of Assurances of Calcutta a declaration of his owners 
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ship of the said mark. In 1932 the respondent company was incorporated as a 
private limited company under the Indian Companies Act, 1913 and the said 
Ashok Chandra Rakhit assigned the goodwill of his said business and his right, 
title and interest in the said mark to the respondent company. In 1933 the res- 
pondent company’s said mark was registered in the Trade Mark Registry at Hong- 
Kong under the provisions of the Hong-Kong Trade Marks Ordinance, 1909 and 
the fact of such registration was published in the Straits Settlements Government 
Gazette. In 1934 two persons, Rajendra Prasad and Dilliram, were, on complaint 
made on behalf of the respondent company, convicted by the Chief Presidency 
Magistrate of Calcutta under section 486, Indian Penal Code, for infringing the 
said mark and such conviction was upheld by the Calcutta High Court. In 1935 
one Chiranjilal Sharma was, on like complaint, convicted by the Chief Presidency 
Magistrate for infringement of the said mark. The Volume of the respondent 
company’s business in ghee done under the said mark is said to be considerable, 
the annual turn over varying from Rs. 10,00,000 to Rs. 15,00,000 and the annual 
cost of advertisement being anything between Rs. 10,000 ard Rs. 39,000, It is 
also said that the ghee marketed by the respondent company and its predecessors 
is well known by the said mark and is always asked for under the name “ Shree.”’ 


The Indian Trade Marks Act, 1940, having been brought into force in 1942 
the respondent company on the 21st August, 1942, filed an application for the regis- 
tration of its said mark under the Act. By his letter dated the 2gth November, 
1943, the Registrar proposed that there should be a disclaimer of the word “Shree.” 
The respondent company by its agents’ letter dated the 15th February, 1944, mti- 
mated to the Registrar that it could not agree to the proposal as “ the trade mark 
Shree is very important in the device’? and “the ghee is commonly designated 
by the trade mark Shree.” The respondent company also submitted an affidavit 
affirmed by one Bidyut Bikash Rakshit, a director of the respondent company, 
in support of its objection. The Registrar not having then pressed his proposal 
for disclaimer the respondent company’s said mark was duly registered as trade 
mark No. 3815. 

It appears that subsequently the Registrar found that the word ‘‘ Shree” 
was used by Hindus as an auspicious symbol and placed even on letter heads and 
that consequently it was not adapted to distinguish within the meaning of the Act. 
In course of time, therefore, a practice became established in the Registry whereby 
the word “‘ Shree ” was either refused registration as a trade mark or a disclaimer 
was enforced if it were made a part of a trade mark. So inflexible had been this 
practice that barring this particular trade mark No. 3815 there was no other trade 
mark containing the word “‘ Shree * which had been registered without a disclaimer 
of the word ‘“Shree.” Naturally this circumstance was bound to be regarded as 
an invidious discrimination and, indeed, pointed reference is said to have been made 
to it and it was suggested that the Registry should deal impartially and uniformly 
with all applications in matters relating to practice. This aspect of the matter 
having been pressed upon the Registrar he took steps under section 46 (4) of the 
Trade Marks Act, 1940 and on the 8th March, 1947, isssued a notice calling upon 
the respondent company to show cause why the register should not be rectified 
by entering a disclaimer of the exclusive right in regard to the word ‘“‘ Shree.” 
The respondent company showed cause by filing an affidavit affirmed by Malli 
Nath Rakhit to which reference has been made. After hearing learned counsel 
for the respondent company the Registrar came to the conclusion that the word 
‘ Shree”? was not adapted to distinguish and, for reasons stated in his judgment 
delivered on the 24th March, 1950, directed rectification of the register by inser- 
ting a disclaimer of the word “ Shree ” in the following terms : 


“ Registration of this Trade Mark shall give no right to the exclusive use of the word ‘ Shree’ ”. 
Feeling aggrieved by the aforesaid decision the respondent company preferred 
an appeal to the High Court at Calcutta under section 76 of the Act. The High 
Court also took the view that “ Shree ”? was a word which had numerous meanings 
and that it would be impossible for any trader to contend that he had an exclusive 
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right to the use of such a werd. But the High Court went on to hold that there 
was no ground whatsoever for the order made by the Registrar as the respondent 
company had never claimed that it had any right to the exclusive use of the word 
“ Shree.” In the result, the High Court allowed the appeal and set aside the order 
of the Registrar rectifying the register. Being of the opinion that the point involved 
was a novel one in this country end was of importance and would affect the attitude 
of the Registrar in future cases, the High Court certified that it was a fit case for 
appeal to this Court under Article 133 (1) (c) of the Constitution. Hence the present 
appeal by the Registrar. 


The order of rectification of the register by inserting a disclaimer was made 
by the Registrar under section 13 read with section 46 (4) of the Trade Marks Act, 
1940. Section 13 runs as follows :— 

“13, Registration subject to disclaimer :—If a trade mark contains— 

(a) any part not separately registered as a trade mark in the name of the proprietor, or for 
the separate registration of which no application has been made, or 
(b) any matter common to the trade, or otherwise of a non-distinctive character, 


the tribunal, in deciding whether the trade mark shall be entered or shall remain on the register 
may require, as a condition of its being on the register, that the proprietor shall either disclaim any 
right to the exclusive use of such part or of all or any portion of such matter, as the case may be, to 
the exclusive use of which the tribunal holds him not to be entitled, or make such other disclaimer 
as the tribunal may consider necessary for the purpose of defining the rights of the proprietor under 
the registration : 


Provided that no disclaimer shall affect any rights of the proprietor of a trade mark except 
such as arise out of the registration of the trade mark in respect of which the disclaimer is made.” 


At the outset it will be noticed that the power of the tribunal to require a disclaimer 
is conditioned and made dependent upon the existence of one of two things which 
are set out in clauses (a) and (b) and which have been called the jurisdictional 
facts. It is only on the establishment of one of the two jurisdictional facts that the 
Registrar’s jurisdiction regarding imposition of a disclaimer arises. Before, however, 
he may exercise his discretion he must find and hold that there are parts or matters 
included in the trade mark to the exclusive use of which the proprietor is not entitled 
and it 1s only after this finding is arrived at that the Registrar becomes entitled 
to exercise his discretion. In course of the argument it was at one time contended 
that upon the establishment of the requisite jurisdictional fact and upon the finding 
that ‘the proprietor was not entitled to the exclusive use of any particular part or 
matter contained in the trade mark the Registrar became entitled, without anything 
more, to require a disclaimer of that part or matter. ‘This extreme position, how- 
ever, was not maintained in the end and it was conceded, as indeed it had to be, 
that the exercise of the power conferred on the Registrar by this section always 
remained a matter of discretion to be exercised, not capriciously or arbitrarily 
but, according to scund principles laid down for the exercise of all judicial discretion. 
(See the observations of Lord Halsbury, L.G., in Sharp v. Wakefield?.) As the law 
of Trade Marks adopted in our Act merely reproduces the English Law with only 
slight modifications, a reference to the judicial decisions on the corresponding section 
of the English Act is apposite and must be helpful. Section 15 of the English Act 
of 1905 which later on was reproduced in section 14 of the English Act of 1938 
and which corresponds to our section 13, was considered by the High Court in 
England in Inre Albert Baker Company's Applicationand In re Aerated Bread Company’s 
Application® which is commonly called the A.B.C. case. In that case Eve, J., 
found on the evidence that Albert Baker Gompany were widely known as ‘‘ A.B.C.” 
or “ A.B. & Co.” but that the letters “ A.B.G.” did not exclusively indicate their 
goods and that those letters being common to the trade they were not entitled to the 
exclusive use of those letters. Nevertheless the learned Judge did not hold that 
that finding alone concluded the matter. Said the learned Judge: 
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_ “ The first observation which it occurs to me to make is that the object of the Legislature was to 
relieve traders from the necessity of disclaiming, and I think it follows from this that the condition 
is one for the imposition of which some good reason ought to be established rather than one which 
ought to be im d, unless some good reason to the contrary is made out. This conclusion is, I 
think, fortified by the frame of the section, which is in an enabling form empowering the tribunal to 
oe the condition—a power which, I conclude, the tribunal would only exercise for good cause 

ewn”. 

It follows from what has been stated above that the existence of one of the two 
jurisdictional facts referred to in clauses (a) and (b) of section 13 and the finding 
that the trade mark contains parts or matters to the exclusive use of which the pro- 
prietor is not entitled does not conclude the matter and it must further be established 
that some good reason exists for the imposition of a disclaimer and the tribunal 
will only exercise the discretionary power for good cause shown. 


The second thing to be borne in mind, if the provisions of section 13 are to be 
properly understood and carried into effect, is that the section confides a discretionary 
power in the “‘ tribunal” which, by virtue of section 2 (n), means the Registrar or, 
as the case may be, the Court before which the proceeding concerned is pending. 
An application for the rectification of the register may, under sub-sections (1) and 
(2) of section 46, be made either to the Registrar or the High Court and sub-section 
(4) of that section, under which the present proceedings were initiated by the Regis- 
trar, authorises both the High Court and the Registrar to take proceedings suo motu. 
In view of the fact that discretion is given also to the High Court under section 13 
a question may be raised as to whether the observations made by P.O. Lawrence, J., 
in In the matter of An application by the Diamond T. Motor Car Co.1 namely, that in deal- 
ing with an appeal from the Registrar’s decision under section 8 (2) of the English 
Act of 1919 the High Court is not fettered by reason of the Registrar on the hearing 
before him having exercised his discretion, apply to our High Court hearing appeals 
under section 76 of our Act from decisions of the Registrar given under section 13 
of our Act and whether in that situation our High Court may exercise its own dis- 
cretion just as it could ifthe proceedings had initially been taken beforeit. Assuming, 
but without deciding, that they do apply, it must, nevertheless, be remembered, 
adapting the language of Lord Macnaghten in Eno v. Dunn? that it is the Registrar 
“to whom in the first instance is committed the discretionary power.” If that 
authority has exercised his discretion in good faith and not in violation of any law 
such exercise of discretion should not be interfered with by the High Court merely 
on the ground that, in the opinion of the High Court, it could have been exercised 
differently or even that the High Court would have exercised it differently, had the 
matter been brought before it in the first instance. The proper approach in such a 
case is for the High Court to consider, as said by Lord Dunedin in In the matter 
of An application by F. Reddaway & Co. Lid.*, ‘“‘ whether the Registrar had really 
gone sO wrong as to make it necessary to interfere with his discretion.” 


The third thing to note is that the avowed purpose of the section is not to confer 
any direct benefit on the rival traders or the general public but to define the rights 
of the proprietor under the registration. ‘The registration of a trade mark confers 
substantial advantages on its proprietor as will appear from the sections grouped 
together in Chapter IV under the heading “ Effect of Registration.” Itis, however, 
a notorious fact that there is a tendency on the part of some proprietors to get the 
operation of their trade marks expanded beyond their legitimate bounds. An 
illustration of an attempt of this kind is to be found in In re Smokeless Powder Co.’s. 
Trade Markt. ‘Temptation has even led some proprietors to make an exaggerated 
claim to the exclusive use of parts or matters contained in their trade marks in 
spite of the fact that they had expressly disclaimed the exclusive use of those parts 
or matters. Reference may be made to Greers Lid. v. Pearman and Corder Lid.” 
commonly called the ‘* Banquet”? case. The real purpose of requiring a dis- 
claimer is to define the rights of the proprietor under the registration so as to 
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minimise, even if it cannot wholly eliminate, the possibility of extravagant and unau- 
thorised claims being made on the score of registration of the trade marks, 


The last feature of the section is its proviso. That proviso preserves intact 
any right which the proprietor may otherwise under any other law have in relation 
to the mark or any part thereof. The disclaimer is only for the purposes of the Act. 
It does not affect the rights of the proprietor except such as arise out of registration. 
That is to say, the special advantages which the Act gives to the proprietor by reason 
of the registration of his trade mark do not extend to the parts or matters which he 
disclaims. In short, the disclaimed parts or matters are not within the protection 
of the statute. That circumstance, however, does not mean that the proprietor’s 
rights, if any, with respect to those parts or matters would not be protected otherwise 
than under the Act. Ifthe proprietor has acquired any right by long user of those 
parts or matters in connection with goods manufactured or sold by him or otherwise 
in relation to his trade, he may, on proof of the necessary facts, prevent an infringe- 
ment of his rights by a passing off action or a prosecution under the Indian Penal 
Code. Disclaimer does not affect those rights in any way. 


Keeping, then, in view the meaning and scope of section 13 of our Trade Marks 
Act; 1940 and its underlying purpose as discussed above we proceed to consider 
whether in the circumstances of the present case the Registrar had exercised his 
discretion properly in inserting in the register a disclaimer of the word “ Shree.” 
It has not been disputed that the respondent company’s registered trade mark 
No. 3815 is a distinctive device properly registrable under section 6 of the Act. 
It is also a fact that it contains, as its prominent part, the word ‘‘ Shree” which 
is not separately registered as a trade mark in the name of the respondent company 
and, indeed, no application had been made by it for the separate registration of 
that word. There can, therefore, be no doubt as to the existence of the jurisdictional 
fact referred to in clause (a) of that section. Further, the Registrar found as a 
fact, for reasons stated by him, that the word ‘‘ Shree’ was not adapted to distin- 
guish, which means that it did not pass the test for registrability laid down in section 
6 and in particular in sub-section (3) thereof. The High Court also unequivocally 
took the view that “ Shree ” is a word which had numerous meanings and that it 
would be impossible for any trader to contend that he had an exclusive right to the 
use of such a word. It, therefore, follows that the respondent company’s trade mark 
was concurrently held to have contained matters of a non-distinctive character 
and consequently the second jurisdictional fact was also present in this case. It, 
nevertheless, appeared to the High Court that there was no ground whatsoever 
for the order made by the Registrar. The High Court read the decision of the 
Registrar as proceeding only on what was described as an inflexible practice 
established in the Registry whereby the word “ Shree’ was either refused regis- 
tration as a trade\mark or a disclaimer was enforced if it was a part of a trade mark 
and in this view the case appeared to the High Court to be indistinguishable from 
the case of In re Cadbury Brother’s Application.+ 


That case was decided under section g of the English Act of 1905. Clause 
(5) of section g was then expressed in language which is somewhat different from 
clause (5) of section 6 of our Act. Under section g (5) of the English Act of 1905 
a name, signature or word or words otherwise than such as fell within the descrip- 
tion in the preceding paragraphs 1 to 4 could not, except by the order of the Board 
of Trade or by the Court, be deemed a distinctive mark. ‘ Tudor’ being a surname 
did not fall within clause (4) of that English Act and, therefore, the Registrar had 
no power to register it as a distinctive mark under clause (5). Such being the posi- 
tion, the then Registrar of Trade Marks in England adopted a practice that 
wherever a mark contained a name which did not come within clause (4) and which 
he had no power to register under clause (5), there must be a disclaimer of that word 
without going into any investigation as to its distinctiveness. The Registrar in 
that case declined to register the mark only because it contained a name which 
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could not be registered alone by.him under section 9 (5), without deciding whether 
that word was a matter of a distinctive or non-distinctive character, in pursuance 
of the inflexible practice that he had adopted, namely, of refusing registration in the 
absence of a disclaimer. This decision of the Registrar was overruled by Sargant, J. 
The learned Judge, on the materials before him, came to the conclusion that the 
word ‘ Tudor’ was not common to the trade and that the word as it had been used 
by the applicants in relation to chocolates was not a matter of non-distinctive cha- 
racter and that it had denoted their goods. Consequently, the jurisdiction to 
impose a disclaimer did not arise under clause (b) of section 15 of the English Act 
of 1905. The jurisdiction, if at all, could, therefore, arise only under clause (a), 
namely, that the trade mark contained parts not separately registered by the pro- 
prietor as trade marks, Having come to the conclusion that the word ‘ ‘Tudor’ 
was a matter of distinctive character as it denoted the goods of the applicant’s manu- 
facture, the Court might have disposed of the case on the short ground that, on that 
finding, the applicant was entitled to the exclusive use of that name in connection 
with chocolates and like goods and, therefore, no question of requiring a disclaimer 
could, in that situation, arise at all. Treating the matter, however, as still one of 
discretion, the learned Judge had to take into account the commercial case made 
on behalf of the applicants, namely, that they would, by disclaiming any ‘Tight 
to the exclusive use of the word ‘ Tudor,’ practically be inviting the public to dis- 
regard such common law rights as they had acquired to the use of the name ‘ Tudor’ 
and held that to impose a disclaimer of that word, in spite of the finding as to its 
distinctiveness in relation to the goods of the applicants, would be to drive the appli- 
cants to take innumerable passing off actions. 


The facts of that case appears to us to be clearly distinguishable from those 
of the case now before us. Here the concurrent finding of the Registrar and the ` 
High Court is that the word “ Shree ” is not adapted to distinguish and is not a 
word to the exclusive use of which any trader may claim the right. In the face 
of this finding the consideration of the possibility that a disclaimer may drive the 
respondent company to a crop of passing off actions was not so relevant or urgent 
as it was in the Tudor case.1 In view of the finding in the present case the respondent 
company could well be left, as it was in fact left, to protect its rights by other procee- 
dings, ¢.g., passing off actions or prosecutions which, by reason of the proviso, were 
open to be taken by it, if the necessary facts to support such proceedings which were 
not before the Registrar could be satisfactorily established. 


Further, it is not quite correct to say that the Registrar, like his English counter- 
part, had based his decision entirely on what has been called his invariable practice. 
It is no doubt true that the Registrar did, in this case, lay considerable stress on 
that aspect of the matter and may even be said to have somewhat overemphasized 
the practice of his Registry but it is not correct to say that his decision was entirely 
founded on that practice alone. The materials before the Registrar, appearing 
on the affidavit filed on behalf of the respondent company, clearly indicated that 
the respondent company was claiming a proprietary right to the name “ Shree.” 
Indeed, it called its mark as “ the said mark Sree ” throughout the affidavit and 
claimed that the said mark “ Shree ” was well known in the market and that its 
ghee was asked for and sold under the said mark “Shree.” The two prosecutions 
launched by it and the other facts mentioned in the main affidavit and the two sup- 
porting affidavits of two retail dealers and summarised at the beginning of this judg- 
ment clearly indicate that it was claiming the right to the exclusive use of the word 
“ Shree” and, indeed, in its agents’ letter of the 15th February, 1944, objecting 
to any disclaimer of that word, it was referred to “ as trade mark Shree” and it 
was said to be “‘ very important in the devise.” In other words, they put forward 
the claim that “ Shree ” itself was also its trade mark, apart from the device as a 
whole and that it was an important feature of its device. It is, therefore, not at all 
surprising that learned counsel appearing for the respondent company before the 
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Registrar, when asked as to how his client could possibly be affected by disclaiming 
the word “‘ Shree,” said frankly that it was far easier to be successful in an infringe- 
ment action than in a passing offaction. This clearly indicated that the respondent 
company did not want any other merchant to use the word “‘ Shree” in his trade 
mark in respect of ghee and that the respondent company thought that the regis- 
tration of its trade mark with the word “ Shree ” contained in it would, per se, give 
it a right also to that word and that its intention was to launch infringement actions 
under the Act against any other trader who might happen to use the word 
** Shree ” either alone or as part of his trade mark in respect of ghee, Further, 
the Registrar may well have thought that the fact that all other traders who had got 
their trade marks containing the word “Shree” registered had had to submit 
to a disclaimer of the word “ Shree” whereas the respondent company-had got 
its trade mark containing the word “‘ Shree ”? registered without a disclaimer was 
calculated to cause embarrassment to other traders and might conceivably encourage 
the respondent company to contend that the registration of its trade mark by itself 
and without further evidence gave it a proprietary right to the exclusive use of the 
word “Shree.” The respondent company may also find some encouragement 
from the observations of Lord Radcliffe in De Cordova and others v. Vick Chemical 

.1, namely, that if a word forming part of a mark has come in trade to be used to 
identify the goods of the owner of the mark, it is an infringement of the mark itself 
to use that word as the mark or part of the mark of another trader, for confusion 
is likely to result. These considerations may reasonably have led the Registrar 
to require a disclaimer. None of these considerations arose or were adverted to 
in the Tudor case and this circumstance quite clearly distinguishes the present case 
from that case. 


It is true that where a distinctive label is registered as a whole, such registra- 
tion cannot possibly give any exclusive statutory right to the proprietor of the trade 
mark to the use of any particular word or name contained therein apart from the 
mark as a whole. As said by Lord Esher in Pinto v. Badman? ; 


“ The truth is that the label does not consist of each particular part of it, but consists of the coms 
ibmation of them all”, 


Observations to the same effect will be found also in In re Apollinaris Company's Trade 
Marks*, In re Smokeless Powder Co. In re Clement & Cie’ and In re Albert 
Baker ©& Company® and finally in the Tudor case’ referred to above which was 
decided by Sargant, J. This circumstance, however, does not necessarily mean 
that in such a case disclaimer will always be unnecessary. It is significant that one 
‘of the facts which give rise to the jurisdiction of the tribunal to impose disclaimer 
as that the trade mark contains parts which are not separately registered. It is, 
therefore, clear that the section itself contemplates that there may i a disclaimer 
in respect of parts contained in a trade mark registered as a whole although the 
registration of the mark as a whole does not confer any statutory right with respect 
to that part. 

As we have already stated the possibility of the proprietor attempting to expand 
the operation of his trade mark cannot be ignored or overlooked. It is a thing which 
must ‘be taken into consideration by the tribunal—be it the Registrar or the Gourt— 
in deciding upon the way it should exercise the discretionary power conferred on it. 
Reference has been made by the High Court to the observations of Eve, J., in the 
A.B.C. case® referred to above and the question has been posed as to whether any 
good cause had been shown for the necessity of disclaimer in this case. The High 
. Gourt answers the question immediately by saying that it did not think that any 
cause had been shown beyond the desirability of having a uniform practice. This, 
as we have already stated, is not quite correct, for apart from the practice the Regis- 
trar did advert to the other important consideration, namely, that on the evidence 
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before him and the statement of counsel it was quite clear that the reason for resis- 
ting the disclaimer in this particular case was that the company thought, erroneously 
no doubt but quite seriously, that the registration of the trade mark as a whole 
would, in the circumstances of this case, give it a right to the exclusive use of the word 
‘ Shree ’ as if separately and by itself it was also its registered trade mark and 
that it would be easier for it to be successful in an infringement action than in a 
passing off action. It was precisely the possibility of such an extravagant and un- 
tenable claim that called for a disclaimer for the purpose of defining the rights of 
the respondent company under the registration. This aspect of the matter does not 
appear to have been pressed before or adverted to by the High Court. 


Considering all the circumstances discussed above, we are not of opinion that 
the Registrar had gone so wrong as to have made it necessary for the High Court 
to interfere with his discretion. If it were to be regarded as a matter of exercise 
of discretion by the High Court as to whether a disclaimer should be imposed or not, 
it is quite clear that the attention of the High Court was not drawn to an important 
consideration, namely, the strong possibility of the respondent company claiming 
a statutory right to the word ‘‘ Shree ” by virtue of the registration of its trade mark. 
and subject others to infringement actions only on the strength of the registration 
and without proof of facts which it would have otherwise to establish in order to 
succeed in a passing off action or a prosecution under the Indian Penal Code, and, 
therefore, the High Court cannot be said to have properly exercised its discretion. 


The result, therefore, is that this appeal must be allowed and the respon- 
ae company must pay the appellant’s costs in this Gourt and in the High 
G.R./K.S. —— Appeal allowed. _ 
SUPREME GOURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PRESENT :—VIvVIAN Bose, B. JAGANNADHADAS AND B. P. Swe, JJ. 


Anil Behari Gosh - .. Appellant® 
v. 
Smt. Latika Bala Dassi and others .. Respondents, 


Succession Act (XXXIX of 1925), section 263—Scope—Application for revocation of probate—Miatters 
that can bs gone into—Omission to issus citations to persons who should have been apprised of the probate proceed- 
ines—Lffect. 

Section 263 of the Succession Act contemplates a case for revocation based on the single ground 
that the will in respect of which the grant in question was obtained was a forged one. In such a case, 
whether or not the will was a ee one would be the only question to be canvassed before the order 
of revocation could be made. okshadayimt Debi v. Kamadhar Mandal, (1914) 19 G.W.N. 1108, distin- 
guish 

The omision to issue citations to persons who should have been apprised of the probate 
pr ings may well be in a normal case a ground by itself for revocation of the grant. But this 
is not an absolute right irrespective of other considerations ing from the proved facts of a 
case. The law has vested a judicial discretion in the Court to revoke a grant where the Court may 
have prima facie reasons to believe that it was necessary to have the will proved afresh in the presence 
of interested parties. In the instant case about 27 years had elapsed after the grant of probate in 
1921, and X, the party interested to whom citation had not been issued in spite of the knowledge 
of the grant at the latest in 1933 did not take any steps in his life-time to have the grant revoked. 
There was no suggestion that the will was a forgery or was otherwise invalid and the will was a 
registered one and had been executed eight years before the testator’s unnatural death. 


Held :-—~'The omission of citations to X which ordinarily may have been sufficient for revocation 
of the grant was not in the special circumstances of the case sufficient to justify the Court to revoke the 
grant. Where the validity or the genuineness of a will has not been challenged it would serve no- 
useful purpose to revoke the grant and to make the ies go through the formality of proving 
the will over again. The omission of citation has had no effect on the regularity of the proceedings 
resulting in the grant of 1921. The annulment is a matter of substance and not of mere form. 


If an application for revocation of a grant alleges as a ground for such revocation that the testator 
had revoked the will, he has got to prove that alleged fact at least prima facie before he can be entitled. 
to an order of revocation. Where it is not alleged that there has been “‘ wilful default without any 
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reasonable cause ” on the part of the executor to file accounts, the revocation of the.grant cannot be 
ed merely on the ground of omission to file accounts. 

On Appeal from the Judgment and Order, dated the 4th September, 1951, 
of the High Court of Judicature at Calcutta in Appeal from Original Order 
No, 131 of 1950 arising out of the Order, dated the 29th day of August, 1950, of 
the High Court of Calcutta in its Testamentary Intestate Jurisdiction made in 
Application under Section 263 of the Indian Succession Act. 


P. N. Sen, Senior Advocate (A. K. Dutt and S. Ghose, Advocates, with him), 
for Appellant. 


M. C. Setaluad, Attorney-General for India (A. N. Sinha, Advocate, with him), 
for Respondent No. 1. 

D. N. Mukherji, Advocate, for Respondent No. 2. 

The Judgment of the Court was delivered by 

Sinha, 7.—This is an appeal against the judgment and order, dated the 4th 
September, 1951, of the Galcutta High Court in its appellate jurisdiction reversing 
those, dated the 29th August, 1950, of a Judge of that Court sitting on the Original 
Side granting the appellants’ prayer for revoking and annulling the probate granted 
in respect of the last will and testament dated the 2gth July, 1912, of one Binod Lal 
Ghosh, deceased, whom we shall call the testator in the course of this judgment. 


The testator is said to have executed a will on the 2gth July, 1912, which 
was registered on the same date at the Calcutta registery office. By the said will 
the testator appointed the following five persons as executors or executrices :— 


(1) Anil Nath Basu, Attorney-at-Law. 
(2) Brindaban Chandra Mitter. 
(These two also figure as attesting witnesses to the will). 


(3) His adopted son Charu Chandra Ghose (whom we shall call Charu 
for the sake of brevity) a minor on his attaining majority. 

(4) His wife Haimabati Dasi and 

(5) His brother’s widow Muktakesi Dasi. 
He also directed that on the death of the said Anil Nath Basu, his son Achintya 
Nath Basu, and on the death of Brindaban Chandra Mitter, his son Debi Prosad 
Mitter will take their places respectively as executors ; and on the death of his 
wife Haimabati Dasi, Gharu’s wife, Latikabala Dasi, and on the death of Muktakesi 
Dasi, his nephew’s wife Sushamabala Dasi will take her place respectively as execu- 
trix. It is not necessary to set out in detail the legacies created by the will except 
to state that he created annuities in favour of a number of persons including his 
wife, his brotHer’s widow Muktakesi Dasi, his daughter-in-law, his niece-in-law 
aforesaid and Charu. He also made provision in his will for annual payments in 
respect of the expenses of certain deities and festivals, as also for the funeral expenses 
of himself and the annuitants aforesaid. He directed his executors to accumulate 
Rs. 12,000 a year out of the balance left after meeting the annuities and the other 
annual expenses aforesaid to be paid over to Charu upon the death of the said 
Latikabala Dasi and Sushamabala Dasi who were to share the residue, if any 
after paying the annuities and other outgoings referred to above. It would thus 
appear that though the testator intended Charu to be the owner of his entire estate 
including the accumulations after meeting the annuities and the other annual 
expenses, he did not trust him to the extent of putting that estate into his hands 
immediately on his attaining majority. He trusted Charw’s wife and the other 
ladies in his family more than Charu himself, though he specifically stated in the 


eet 


“ Provided always that the said adopted son shall be deemed to have a vested interest in the 
said estate immediately on my death ”’. 
He appointed his wife Haimabati Dasi as the guardian of the person and property 
ef Charu and of his wife Latikabala Dasi aforesaid. : 
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On the 5th March, 1920, the testator is said to have been murdered by Charu 
‘who was placed on his trial, convicted for murder and sentenced to transportation 
for life. Charu served his term of imprisonment and was released from jail some 
time in 1933. 


On the goth September, 1921, an application for probate of the will aforesaid 
‘was made on the Original Side of the Calcutta High Court on behalf of Anil Nath, 
Muktakesi Dasi and Latikabala Dasi aforesaid. ‘The application stated that the 
testator died on the 5th March, 1920, at Baranagar, leaving him surviving his adop- 
ted son Charu and his widow Haimabati Dasi. The will, dated the 29th July, 1912, 
‘was recited and the five persons named above were said to have been appointed 
executors and executrices of the will. It also stated that Brindaban Chandra 
Mitter, one of the executors named in the will, had died in July, 1913 and his son 
Debi Prosad Mitter was a minor. It also recited the death of Haimabati Dasi 
on the 22nd May, 1921, thus explaining why out of the five executors and execu- 
trices named in the will the application had been made only on behalf of the survi- 
ving three persons. The assets of the testator’s estate were stated not to exceed 
a sum of Rs. 4,75,780. The prayer was 

“ that probate of the said will may be granted to your petitioners limited within the Province 
of ana reserving power of making the like grant to the said Charu Chandra Ghose and the said 
Debi Prosad Mitter (when he comes of age) when they will come and pray for the same.” 
The grant was made the same day (¢.e., goth September, 1921) which fell during 
the long vacation and the Judge in charge passed the order—‘‘Order as prayed” no 
citations being issued. ‘This is material in view of what has been alleged subsequently 
about this grant, as will presently appear. 


Nothing was heard about these proceedings until the 24th July, 1933, when 
an application was made by Debi Prosad Mitter aforesaid for the grant of probate 
to him along with Anil Nath Basu and Latikabala Dasi. In that application, the 
previous grant of probate dated the goth Spetember, 1921, the death of Muktakesi 
Dasi some time in October, 1932 and the fact of his attaining majority some time 
in January, 1924, are recited. On 16th September, 1933, Debi Prosad Mitter’s 
application was granted. 


It appears that Latikabala Dasi and Sushamabala Dasi applied to the Calcutta 
High Court on the 4th December, 1933, for an order for discharging the executors 
appointed previously and for a direction to hand over the entire estate of the 
testator to the applicants. In answer to the summons Debi Prosad Mitter made an 
affidavit on the 7th December, 1933, in which he recited the previous grants of the 
probate made in 1921 and 1933 ; and stated that the testator Binod Lal Ghosh was 
murdered on the 5th March, 1920, by Charu and that on the death of Haimabati 
in May, 1921, the testator’s first cousin Girish Ghandra Ghosh became entitled 
to the residue of the estate of the testator. In that affidavit he set out the genealo- 
gical table of the family of the testator showing how Girish Chandra Ghosh was rela- 
ted to the deceased. He also made pointed reference to the fact that the surviving 
grantees of the probate, Anil Nath Basu and Latikabala Dasi, after the death of 
Haimabati had not filed any account of the testator’s estate in their capacity as 
executor and executrix respectively and that on his obtaining probate of the will 
those persons had not complied with his request of furnishing a statement of accounts 
about their dealings with the tescator’s estate. He also set out the text of the letter 
sent by his solicitor to Anil Nath Basu and Latikabala Dasi. The letter is dated 
the 4th December, 1933. 


It does not appear from the record as to what attitude had been taken by 
the executor and the executrix aforesaid in answer'to the call made by Debi Prosad 
Mitter for submission of accounts of their dealings with the testator’s estate after 
the grant of probate in 1921 as aforesaid. Ultimately, on the 16th May, 1934, the 
High Court dismissed the application for discharging the persons who had been 
granted the probate. Girish Chandra Ghosh aforesaid died in December, 1940, 
without having taken any steps in Court claiming his rights, whatever they were, 
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in the testator’s estate. Anil Nath Basu also died in July, 1948. He does not appear 
from the record to have rendered any accounts in respect of his-dealings as the 
managing executor of the will of the deceased. 


It was not until the 17th September, 1949, that the appellant, who is one of the 
four sons of the said Girish Chandra Ghosh, made an application to the Calcutta 
High Court on the Original Side praying that the probates dated the goth September, 
1921 and the 16th September, 1933, in respect of the will dated the 2gth July, 
1912, be revoked, annulled and/or set aside and that an administrator pendente lite be 
appointed. The petition runs into about twenty printed pages setting out the peti- 
tioner’s relationship with the testator, the will and the grant of the probates as 
aforesaid, the murder of the testator by Charu, his trial, conviction and sentence 
for that murder. It was also averred that the testator had “‘ intended to revoke 
his said will of 19th July, 1912.” ‘Then follows a long recital of facts tending to 
that conclusion. Then follows para. 19 which is in these terms :— 

“ From the said correspondence and papers it is absolutely clear that the said testator revoked 
his will of zgth July, 1912. Your petitioner submits that arrangements were being made for handing 
over the estate of the said Bincd Lal Ghosh, deceased, in the hands of the Administrator-Gencral 
of Bengal for the purpose of charity but the said purpose did not mature and under the circumstances 


your petitioner submits that the said will of 29th July, 1912, has been revoked by the said testator 
and no further will was executed in its place or stead ”. 


Para. 23 is a statement of the grounds on which the case for revocation of the grants 
is founded, That paragraph is in these terms :— 

“ Your petitioner submits that the probates herein should be revoked as a just cause for doing 
80 exists infer alia, on the following grounds :— 


p That no notice of either application for probate was served on your petitioner’s father, 
although he was the nearest male relative alive at the time when the said Binod Lal Ghose was mur- 


(b) That the grants were obtained fraudulently ; 
fc) That the grants were obtained by means of an untrue allegation of a fact essentia? 
to justify the grant ; 

That the ts were obtained by making a false declaration that the property was valued 
only at Ra. Aae 780, altho the High Aid in is Criminal Jurisdiction had ned in 1920 that. 
the estate of the said Binod Ghosh was over Rs. 40,00,000 ; - 

(¢) That the grants in any event, are useless and inoperative ; 
(f) That there was no filing of accounts ; 
) That the grants were issued by concealing the facts of the intention of the said testator 
to revoke the will; 
(4) That the deceased never lived within the Ordinary Original Civil Jurisdiction of this 
Hon’ble Court”. 

The application was opposed by Latikabala Dasi chiefly on the ground that 
no citation to Girish Chandra Ghosh was necessary, that in any event, he was cogni- 
sant of the probate proceedings and of the estate being administered by the execu- 
tors and that he stood by. It was denied by her that the said Girish Chandra 
Ghosh was the nearest male relative of the testator or that Charu had murdered his 
adoptive father. It was also denied that the testator had revoked his will and that 
he died intestate as a result of which the petitioner and his three brothers became 
entitled to succeed to his estate. Achintya Nath Basu took similar grounds in oppo-~ 
sition to the application for revocation. Debi Prosad Mitter by an affidavit of 
his own denied that there had been any just cause for revoking the probate but added 
that he had been discharged on his own application from further acting as one of 
the executors of the testator’s will. 


Though no issues were framed, the main grounds for revocation or annulment. 
of the probates were as stated in para. 23 set out above. Mr. Justice P. B. Mukherjee- 
who dealt with the case on the Original Side, after an elaborate consideration of the 
facts and circumstances of the case, passed orders revoking and annulling the grants. 
aforesaid and directing l 

Bag op fee shrek E to the applicant and the other sons of Girish. 
and also after a citation to all persons interested in the estate ”. 
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He also appointed the applicant, the appellant before us, as an administrator 
pendente lite with usual powers to take charge of the estate, with costs to the applicant 
to be paid out of the estate. He directed the other opponents-respondents to bear 
their own costs. On the points in controversy he came to the conclusion that Girish 
was related to the testator as a cousin, that there was no acquiescence on the part 
of Girish barring the appellant from pursuing his remedy, that ihe non-citation of 
Girish was by itself not sufficient to invalidate the grant, but that circumstance 
in conjunction with other facts, viz., of material concealment of the fact that Charu 
had murdered the testator and that the testator had entertained an intention to 
revoke the will, though it had not actually been revoked, was sufficient ground for 
revoking the grant. He held further, on the authority of the decision in Moksha- 
dayint v. Karnadhar}, that the question whether the will had as a matter of fact been 
revoked would form the subject-matter for final determination after the revocation 
of the grants when fresh proceedings will be taken after due citation. He also held 
that in the circumstances of this case, though there was no averment of wilful default 
in exhibiting an inventory and accounts of the testator’s estate, the executors were 
actually guilty of such a default and there was thus just cause for revoking the grant. 
He did not hold the other grounds of attack against the grant made out by the appli- 
cant ; that is to say, he did not find it established that the estate was worth over Rs. 
40,00,000 and that the declaration of the value of the testator’s estate at Rs. 4,75,780 
was false or fraudulent or that the grant had become useless or inoperative other- 
ee or that the case could not be heard by the Calcutta High Court, on the Original 
ide. 


On appeal by Latikabala Dasi, the Appellate Bench consisting of Sir Trevor 
Harries, G.J., and Banerjee, J., allowed the appeal and dismissed the application 
for revocation of the probate with costs of both the Courts. They held that the 
will in question was genuine and valid in view of the evidence and of the fact that 
its genuineness or validity had not been questioned specifically in the Sipser 
They also held that there was no revocation of the will or even an intention on the 
part of the testator to revoke the will. They also held that Girish ‘was entitled to 
citation but that the non-citation did not materially affect the grant of the probate 
and that at any rate, Girish being fully aware of the grant stood by, and therefore 
acquiesced in the t, and did not take any steps at the right time to question 
the grant. They therefore did not think it just and expedient to reopen the procee- 
dings when they were satisfied that there was no real and substantial attack against 
the genuineness and validity of the will itself. 


In this appeal it has been argued on behalf of the appellant on the authority 
of the decision in Mokshadayini v. Karnadhar}, that the Appeal Court should have 
agreed with the Judge on the Original Side in holding that there was material 
concealment of ficts which considered along with the admitted position that no cita- 
tion had been taken against Girish Chandra Ghosh had vitiated the proceedings 
for the grant of probate and that the question of the genuineness or validity of the 
will should have been left over for determination at a later stage of the proceedings. 
It was also argued that the omission to exhibit the accounts was in the circumstances 
of this case wilful default without reasonable cause within the meaning of the law 
and was sufficient by itself to entitle the applicant to a revocation. It was also 
argued that no grounds had been made out in fact to support the legal conclusion 
drawn by the Appeal Court that there had been an acquiescence on the part of 
Girish. On behalf of the rst respondent the conclusion of the Appeal Bench has 
been supported on all the grounds. On behalf of the respondent, Debi Prosad 
Mitter, it was contended that. he had been, unnecessarily impleaded at all the stages 
and that he should have been granted his costs out of the estate of the deceased. . 


The grant of probate was made under the provisions of the Probate and Adminis- 
tration Act (V of 1881) ; but the Indian Succession Act (XXXIX of 1925) conso- 
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lidated the law relating to intestate and testamentary succession and thus incorpo- 
rated the other Acts relating to the same subject, including Act V of 1881. In order 
to be entitled to a revocation or annulment of the grant aforesaid the appellant 
has to bring his case within the purview of section 263 of the Indian Succession 
Act (XX XTX of 1925), (which will hereinafter be referred to as the Act). Section 
-263 of the Act is substantially in the same terms as section 50 of Act V of 1881. 
‘Section 263 provides that 
“The grant of probate or letters of administration may be revoked or annulled for just cause "’. 
‘Under the Explanation—- 
“ Just cause shall be deemed to exist where— 
(a) the proceedings to obtain the grant were defective in substance, or 
(6) the grant was obtained fraudulently by making a false suggestion, or by concealing from 
ithe Court something material to the case, or 
(c) the grant was obtained by means of an untrue allegation of a fact essential in point of 
daw to justify the grant, though such allegation was made in ignorance or inadvertently, or 
(d) the grant has become useless and inoperative through circumstances, or 
ae person to whom the grant was made has wilfully and without reasonable cause omite 
„ted to exhibit an inventory or account in accordance with the provisions of Chapter VII of this Part, 
or has exhibited under that Chapter an inventory or account which is untrue in a material respect ”. 
After the Explanation, there are eight illustrations of the grounds cn which a grant 
‘of probate may be revoked, of which the first three are material. They are as 
follows :— 
“ (i) The Court by which the grant was made had no jurisdiction. 
(ii) The grant was made without citing parties who ought to have been cited. 
(iii) The will of which probate was obtained was forged or revoked ”. 


In this case the appellant tried to take advantage of the first illustration also, 
‘by suggesting in one of the grounds set out in para. 23 of his petition quoted above 
that the testator never lived within the Ordinary Original Civil Jurisdiction of the 
Calcutta High Court in exercise of which the grant in question had been made. 
But that ground was negatived by the trial Juage and as it was not pressed before 
us, nO more need be said about it. . 


It was vehemently argued at all stages of the case including the appeal before 
us that admittedly no citation was issued against Girish Chandra Ghosh aforesaid 
and as he was the person most interested in the testator’s estate besides the legatees 
named in the will, the case came directly within the purview of clause (a) of the 
‘Explanation and Lllustration (ii) quoted above. Girish Chandra Ghosh has been 
Aound by the Judge in the first instance to have been the person most vitally inte- 
rested in the estate of the testator, whether he died intestate or leaving a will, in the 
events which had happened. The learned counsel for the contesting respondent 
‘suggested thatit had not been found by the lower Appellate Court as a fact upon the 
evidence adduced in this case, that Girish was the nearest agnate of the testator 
‘or that Charu had murdered his adoptive father, though these matters had been 
assumed as facts. The Courts below have referred to good and ieliable evidence 
‘in support of the finding that Girish was the nearest reversioner to the estate of the 
testator. Ifthe will is a valid and genuine will, there is intestacy in respect of the 
interest created in favour of Charu, if he was the murderer of the testator. On this 
question the Courts below have assumed on the basis of the judgment of conviction 
.and sentence passed by the High Court in the sessions trial that Charu was the murde- 
er. Though that judgment is relevant only to show that there was such a trial 
resulting in the conviction and sentence of Charu to transportation for life, it is 
not evidence of the fact that Charu was the murderer. That ques:ion has to be 
‘decided on evidence. However, for purposes of this case we shall assume in favour 
of the appellant that Charu was the murderer. The result of such an assumption 
is that Girish being the nearest reversioner to the estate of the testator, in case of 
intestacy after the death of the testator’s widow in 1921, or in case of testamentary 
succession after the death of the two legatees, the testator’s daughter-in-law and the 
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nephew’s wife aforesaid, and the failure of the legacy in favour of Charu on account 
of the murder would, in either event, have sufficient interest in the estate of the testa- 
tor to entitle him to challenge the grant and to obtain revocation. But it is note- 
worthy that Girish who died in 1940, lived for about 19 years after the grant and 
took no steps in that direction. There may be some doubt as to Girish’s knowledge 
of the probate proceedings and of the grant until 1933 ; but, in our opinion, there 
is ample evidence in support of ihe finding arrived at by the Court of Appeal below 
that Girish was aware of the grant at the latest in 1933 when Debi Prosad Mitter 
took proceedings to obtain a grant in his own favour also. In his application, as 
indicated above, he clearly stated that Charu was the murderer of bis adoptive 
father and that Girish would succeed to his estate, which otherwise would have gone 
to Charu. If Girish had initiated proceedings for revocacion of the grant and had 
insisted on the will being proved in his presence, the Courts would have had no 
difficulty in having all the necessary evidence before it because the chief person 
who had played the most leading part in the execution of the wil}, in its registration 
and in its being admitted, to probate, viz., Anil Nath Basu, was then alive and could 
have been examined. But for reasons not made clear in these proceedings Girish 
did not think it worth his while to take any steps in Court to challenge the will 
or the grant. The estate was worth anything between five to forty lakhs, perhaps 
nearer five lakhs than forty lakhs. Girish was a mere pensioner belonging to a 
middle class family. Either he did not think it worth his while to embark on a 
litigation with all its uncertainties or he had not the wherewithal to do so. The 
record as it stands does not satisfactorily explain the reasons why Girish refrained 
from making any attempts to get this large estate. If the will was not genuine 
or valid, Girish would take the reversionary estate at once because the testator’s 
widow died in 1921 and there was no other impediment in his way, except to get 
rid of the will. If, on the other hand, the will was genuine and valid, even then he 
would stand to gain all the interest which had been bequeathed in favour of Charu. 
The fact that Girish did not take advantage of his position as the nearest reversioner 
as on partial intestacy goes a long way to support the great probability of the will 
being valid and genuine, especially as it had been probated and because the appel- 
lant in his long petition for revoking the grant has not made the least suggestion 
ae any doubt on the genuineness and validity of the will. But it was argued 
on behalf of the appellant that that stage had not yet arrived and that it would be 
open to the appellant after obtaining an order of revocation of the grant to show that 
the will was either not genuine or bad not been validly execu Great reliance 
was placed in this connection on the judgment of a Division Bench of the Calcutta 
High Court in Mokshadayini v. Karnadhaı Mandal where the following observations 
have been made :— 

“ No question of the genuineness of the will arises for consideration till the Court has decided 

that the probate must be revoked on one or more of the grounds specified in section 50 of the Probate 
and Administration Act. The only matter for consideration at this stage is, whether the appellants 
have made out a just cause for revocation of the probate which was granted without notice to them 2 
Brindaban v. Sureshwoar*, The question of genuineness cannot be considered till a case for revocation 
is made out: Durgavati v. Sourabini®.” 
The observations relied upon by the appellant were made with reference to the 
facts of that case and were not intended to be of universal application. As pointed 
out above, section 263 of the Act also contemplates a case for revocation based on 
the single ground that the will in respect of which the grant in question was obtained 
was a forged one. In such a case, whether or not the will was a forged one would 
be the only question to be canvassed before the Court before the order of revocation 
could be made. 

It was further argued on behalf of the appellant that the appeal should be 
allowed and the grant revoked on the simple ground, apart from any other conside~ 
rations, that there had been no citation issued to Girish. In our opinion, this 
proposition also is much too widely stated. Section 263 of the Act vests a judicial 


I. ss 1g C.W.N. 1108. g. (1906) I.L.R. 33 Cal. 1001. 
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discretion in the Court to revoke or annul a grant for just cause. The Explanation 
has indicated the circumstances in which the Court can come to the conclusion 
that “just cause ” had been made out. In this connection the appellant relied 
upon clause (a) quoted above which requires that the proceedings resulting in the 
grant sought to be revoked should have been “‘ defective in substance.” We are 
not inclined to hold that they were “ defective in substance.” ‘‘ Defective in subs- 
tance’? must mean that the defect was of such a character as to substantially 
affect the regularity and correctness of the previous proceedings. If there were 
any suggestions in the present proceedings or any circumstances were pointed out 
to show that if Girish had been cited he would have been able to enter a caveat, 
the absence of citation would have rendered those proceedings “ defective in subs- 
tance.” It may be that Girish having been found to have been the next reversioner 
to the testator’s estate in case of intestacy and on the assumption that Charu had 
murdered the testator, Girish might have been entitled to a revocation of the grant 
if he had moved shortly after the grant of the probate on the simple ground that no 
citation had been issued to him. The omission to issue citations to persons who should 
have been apprised of the probate proceedings may well be in a normal case a 
ground by itself for revocation of the grant. But this is not an absolute right irres- 
pective of other considerations arising from the proved facts of a case. The law 
has vested a judicial discretion in the Court to revoke a grant where the Court 
may have prima facie reasons to believe that it was necessary to have the will proved 
afresh in the presence of interested parties. But in the present case we are 
not satisfied in all the circumstances of the case that just cause within the meaning 
of section 263 had been made out. We cannot ignore the facts that about 27 years. 
had elapsed after the grant of probate in 1921, that Girish in spite of the knowledge 
of the grant at the latest in 1933 did not take any steps in his lifetime to have the 
grant revoked, that there was no suggestion that the will was a forgery or was other- 
wise invalid and that the will was a registered one and had been executed eight years 
before the testator’s unnatural death. Hence the omission of citations to Girish 
which ordinarily may have been sufficient for a revocation of the grant was not in 
the special circumstances of this case sufficient to justify the Court to revoke the 


grant, 


Learned counsel for the appellant made pointed reference to the decision of 
their Lordships of the Judicial Committee of the Privy Council in Ramanandi Kuer v. 
Kalawati Kuer1, But that case is an authority for the proposition that where two 
grounds are taken for revocation of a grant, viz., (1) that persons who ought to have 
been cited were not cited, and (2) that the will was a forgery, if the first ground 
is established, the onus is upon the opponents to prove that the willis genuine. That. 
case is no authority for the proposition that in every case where there is a defect. 
in citation, the Court must order a revocation or annulment of the grant. 
The annulment is a matter of substance and not of mere form. The Court may 
refuse to grant annulment in cases where there is no likehood of proof being offered. 
that the will admitted to probate was either not genuine or had not been validly 
executed. But, as rightly pointed out by the lower Appellate Court, in the present 
case where the validity or genuineness of the will has not been challenged, it would. 
serve no useful purpose to revoke the grant and to make the parties go through the 
mere formality of proving the will over again. In our opinion, therefore, the omis- 
sion of citation has had no effect on the regularity of the proceedings resulting in. 
the grant of 1921. 


It was next contended that there had been fraudulent concealment of material 
facts from the Court in the proceedings of 1921, and that therefore the case came 
within the purview of clause (b) of the Explanation quoted above. It was said 
in this connection that the petition for the grant of probate made in 1921 did not 
disclose the following material facts: 


j 
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, I. That Charu was the murderer of the testator ; 


2. That the testator had revoked the will or had at least Heda to revoke 
the will; and i 


3. That a false declaration as regards the value of the property constituting 
the estate of the deceased testator had been made, that is to say, the applicant for 
probate had concealed from the Court the true value of the property which was 
forty lakhs of rupees and not only Rs. 4,75,780 as stated by them. 


It is true that in para. 4 of the petition for probate it was only stated that Charu 
had been found guilty ofmurder by the High Court and was sentenced to transpor- 
tation for life and had not till then been released from jail. Our attention was also 
called to the prayer portion of the petition in which the right of Charu to make an 
application for probate had been reserved. We can easily dispose of the last sug- 
gestion by observing that it was a mere formal reservation. It has no such sinister 
significance as is attributed to it. It is also true that there is no statement in the 
application that Charu had murdered the testator. While agreeing with the Judge 
in the first Court that this was rather disingenuous, we must also hold that that 
concealment, if it was deliberate, was not material to the case. Even if that state- 
ment had been made in the petition, that would have had no effect on the grant 
of probate to the petitioners who were before the Court. The fact of the murder 
is relevant only to this extent, thatit would affect the legacies in favour of Charu 
but the other legacies would stand and the will would still be open to probate. 


The last allegation relating to concealment is on the question of the value 
of the property left by the testator by his will. It is not necessary to consider whe- 
ther if such a concealment had been made out it would have been sufficient to 
revoke the grant. It is enough to point out that neither of the Courts below has 
found that the property was really worth anything like forty lakhs of rupees. This 
ground has not been pressed before us either. It must therefore be held that the 
appellant has failed to bring his case within the rule of material concealment. 


The most serious allegation which could have a determining effect on the 
grant, if made out, is that the testator had revoked the will. Such an allegation 
would directly come within the third illustration quoted above. But unfortu- 
nately for the appellant he made no attempt to prove his allegation that there 
was any such revocation. Apart from showing that in or about the year 1917 
the testator had entertained the intention either of materially altering his will 
or of altogether revoking it, there is absolutely no evidence in support of the allega- 
tion that the testator actually revoked the registered will in question. For proving 
that the will had been revoked, it had to be shown that the testator had made another 
will or codicil or by some writing declared his intention to revoke the will. Such 
a document is required by section 70 of the Act to be executed in the same manner 
as a will. Such a revocation could also have been proved, as the section lays down, 
by burning, tearing or otherwise destroying the will by the testator himself or by 
some other person in his presence and by his direction, thus clearly indicating his 
intention of revoking the will. No such prcof has been offered in this case. But 
it was argued that the appellant would have offered such proof after the order of 
revocation was made by the Court. That would be to put the cart before the 
horse. If an applicant for revocation of a grant alleges as a ground for such re- 
vocation that the testator had revoked the will, he has got to prove that alleged 
fact at least prima facie before he can be entitled to an order of revocation, ‘There 
may be cases where such a proof may be offered at a later stage where the revocation 
is founded upon other grounds, for example, where the Court is satisfied that there 
was substantial defect in the previous proceedings resulting in the grant, or that 
the grantee had wilfully and without reasonable cause omitted to exhibit an in- 
ventory or account ; or some such other ground recognized by section 263 as just 
cause for annulling the grant has been established. It was also argued on behalf 
of the appellant that even though he miay not have proved that the testator had as a 
matter of fact revoked the will, he is still entitled to an order of revocation on the — 
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D that he had entertained the intention of revoking the will. No authority 
been cited before us in support of this contention. It is open to a person who 
has made a will at any time to alter or to revoke it ; but if he has, died leaving a 
registered will and has not taken any tangible steps to revoke such a will, it is not 
enough to allege that the testator had at one time entertained the intention of 
doing so, because such an intention without being translated into action has no 
effect on the will actually left by him which must be treated as the last will and testa- 
ment. 


It remains to consider the last point, siz., whether the case is within clause (e) 
-of the Explanation to section 263. In th's connection ground (f) in paragraph 23 
of the petition quoted above is the only allegation.. The omission to submit account 
is not always synonymous with “wilfully and without reasonable cause” omitting 
to exhibit accounts. In certain circumstances omission to submit accounts may 
bring the case within the purview of clause (e) aforesaid because the circumstances 
may tend to show that the omission was wilful and without reasonable cause. We 
have therefore to consider whether in the circumstances of this case the omission 
to file accounts has the effect of entitling the appellant to an order of revocation. 
Under the will the testator intended that Anil Nath Basu should function as the 
managing executor during his lifetime, as will appear from the relevant portion 
‘of paragraph 17 of the will which is as follows : 

“ I direct that my executor Babu Anil Nath Basu shall act alone without interference of my other 
executors in drawing money from or depositing money to any bank, Courts or any other place or 
places and also in drawing interest of Government Promissory Note, debentures, etc. and in collect- 
ing rents of the houses and also in defending and instituting all suits relating to my estate and for 
‘the purpose above to sign cheques, rent bills and all papers relating to any suit in connection with 
"my estate * 

It would thus appear that Anil Nath Basu was not only the most competent man 
‘being a trained lawyer to administer the estate but had also been in terms vested 
with the power to handle the cash and the accounts by himself without interference 
by the other executors. He must therefore have handled the incomings and the 
outgoings and been responsible for keeping true and proper accounts. Whether 
‘or not he did so we do not know, because Girish, as already indicated, never made 
any attempt to, question the will or the giant or to call him to account. We have 
-already made reference to Debi Prosad Mitter’s correspondence with Anil Nath 
Basu, the managing executor, bearing on tne question of accounts. There is nothin 
on the record to show what happened on that demand for accounts by Debi Prosa 
Mitter. The managing executor was alive up till July, 1948 and unfortunately 
‘for the appellant, he initiated the revocation proceedings more than a year after 
‘his death. If these proceedings had been started in Anil Nath Basu’s lifetime, 
he would have been the best person to inform the Court as to how matters stood 
with reference to the accounts. The fact remains that no accounts appear from the 
record of this case to have been submitted by the executors. An application was 
made before us to take notice of the fact that accounts had been submitted up to 
‘date by the rst respondent who is in charge of the testator’s estate. But whether 
-Or not the respondent has filed accounts during the pendency of this appeal is wholly 
irrelevant., We have to determine whether the omission to submit accounts in the 
‘circumstances of this case entitles the appellant to have an order of revocation. 
In the first place, no proper pleading had been made on this part of the case. It 
has not been alleged that there has been a wilfil default without any reasonable 
«cause. Hence no proper foundation was laid in the pleadings for reception of 
evidence either way. On that ground alone, in oui opinion, the appellant must 
fail on this part of the case. It may also be pointed out that in all the circumstances 
of this case referred to above, particularly in view of the fact that it was never sug- 
ested that the will in question was not genuine or had not been validly executec, 
‘at must be held that the proceedings leading up to this appeal have been mis- 
conceived, Ifthe appellant has any locus standı, his remedy lay not against the will 
ror against the grant of probate, but under the will. But it is not for this Court to 
advise what the appellant should have done. 
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As, in our opinion, all the grounds raised on behalf of the appellant for revoking 
the grant have failed, it is not necessary to go into the question whether Girish had. 
acquiesced in the grant in question and had therefore barred the door against the 
appellant from raising any further questions about it. 


For the reasons aforesaid we uphold the decision of the Court below and dismiss 
the appeal with costs to the contesting respondent No. 1. There will be no order 
as to costs in respect of the other respondent. 


G.R./K.S. —____ Appeal dismissed. 
SUPREME COURT OF INDIA. ' 
{Original Jurisdiction. ] 
PRESENT :-—MunRoHaNnp Manasan, Chief Justice, 8. R. Das, Garona 
Hasan, BHAGWATI AND VENKATARAMA Aryan, Jd. 


Laxmanappa Hanumantappa Jamkhandi .. Petitioner’ 
v. 
The Union of India and another -« Respondents. 


Constitution of India (1950), Article 82—Scope—Right conferred by Article 265 if 
can be enforced under Article 32. 

Article 31, clause (1) of the Constitution must be regarded as concerned with depriva- 
tion of property otherwise than by the imposition or collection of tax, and inasmuch ag the 
right conferred by Article 265 is not a right conferred by Part IIT of the Constitution, it 
could not be enforced under Article 82. 
in v. Income-tax Officer, Mohindegarh, (1951) 8.0.B. 127: 1951 5.0.3. 208 

8.0.). 

No relief can be obtained against Income-tax and Excess Profits Tax assessment 
orders which had become final, (the asgesseenot having appealed against such orders) by 
faking proceedings under Article 82 of the Oonstitution alleging that the attachment and 
sale of the petitioner’s properties under Bombay Land Revenue Code for recovery of the tax 
assessed was illegal and violated the petitioner’s fundamental rights under Articles 81 (1) 
and 19 (1) of the Constitution. 


Petition under Article 82 of the Constitution of India for the enforcement 
of Fundamental Rights. 


B. Sen, I. N. Shroff and B. P. Singh for the Petitioner. 


M. C. Setaluad, Attorney-General for India, and C. KE. Daphtary, 
Solicitor-General for India (G. N. Joshi, P. A. Mehta and P. G. Gokhale, 
with them) for Respondents. 


The Judgment of the Court was delivered by 


Mehrchand Mahajan, C.J.—This is a petition under Article 32 of the Con- 
stitution of India for the enforcement of fundamental rights under Articles 
31 (1) and 19-(1) (f) of the Constitution and for the issue of writs in the 
nature of mandamus andlor certtorars and for suitable directions restraining 
the respondents from interfering with the petitioner’s properties in violation 
of his fundamental rights. 

The petition arises in these circumstances. The petitioner, along with 
his brothers, used to carry on the business of toddy and liqnor vendors. In 
addition to this, one of the brothers used to run a bus service and dealt im 
cotton and money-lending also. All the brothers owned extensive properties, 
both agricultural and non-agricultural. Though prior to the assessment year 
1926-1927 all the brothers were assessed to income-tax as a Hindu undivided 
family, since then up to the year 1946 they were assessed separately on account 
of a partition alleged to have been made between them. In December, 1946, 
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the Income-tax Officer commenced proceedings against them under section 34 
on the ground that the case of partition set up by them was not correct and as 
a matter of fact there had been no partition between them and they were carry- 
ing on business jointly. As a result of these proceedings an assessment under 
pection 34 wag made on the four brothers jointly, treating them as an associa- 
tion of persons, for the year 1942-438. Similar assessment proceedings were 
taken against them in respect of the years 1940-41, 1941-42 and 1943-44. 


In December, 1947, the Central Government, under the bon fide belief 
that the petitioner’s brothers had made huge profits during the war and had 
evaded tax, made five references to the Income-tax Investigation Commission 
under section 5 (1) of the Taxation on Income (Investigation Commission) 
Act, 1947. Reference No. 175 concerned all the brothers as an association of 
persons while the other four references related to the brothers individually. 
As a result of the proceedings before the Investigation Commission, the Com- 
mission made a report to the Central Government on the 26th of September, 
1952, estimating the amount of escaped income at Rs. 16,79,208 between the 
years 1940-41 and 1948-49. In pursnance of this report the Central Govern- 
ment passed an order under section 8 (2) of the Taxation on Income (Investi- 
gation Commission) Act directing that the asseasment proceedings be taken 
under the Indian Income-tax Act and Excess Profits Tax Act, 1940, as well as 
under the Business Profits Tax Act, 1947, against Messrs. Jamkhandi Bros. as 
an association of persons with a view to assess or reassess the income that had 
escaped assessment according to the report of the Investigation Commission. 
In accordance with these orders the Income-tax Officer commenced proceedings 
against Messrs. Jamkhandi Bros. as an association of persons. On the 30th 
November, 1953, various assessment orders were passed by the Income-tax 
‘Officer assessing the petitioner under the Income-tax Act and the Excess Pro- 
fits Tax Act. Proceedings were then taken against the petitioner for recovery 
‘of the tax assessed by the Income-tax Officer and in those proceedings the pro- 
perties of the petitioner in the District of Belgaum were attached for payment 
‘of the dues and one of his properties comprising of about 12 plots of land was 
sold by public auction under the provisions of the Bombay Land Revenue 
‘Code. 


On the 20th September, 1954, the present application was preferred under 
the provisions of Article 32 of the Constitution. It has perhaps been made 
‘ander the impression that the decision of this Court in Suraj Mal Mohta v. 
A. V. Viswanatha Bastri and another!, has application to the facts and cir- 
cumstances of this case as well and that relief can be obtained against the 
assessment orders which have become final, by taking proceedings under 
Article 32 of the Constitution. In the petition it was alleged that the 
attachment and sale of the petitioner’s properties was illegal and violates the 
petitioner’s fundamental rights under Articles 81 (1) and 19 (1) (f) of the 
Constitution. It was also alleged that the proceedings before the Income-tax 
Investigation Commission after the coming into force of the Constitution were 
illegal as being in contravention of Articles 14 and 20 (3) of the Constitution 
and that in view of the decision of this Court in Suraj Mal Mohta v. A. V. 
Viswanatha astri and nother proceedings under the Taxation on 
Income (Investigation Commission) Act, 1947, were discriminatory and that 
the references made by the Central Government under section 5 (1) are not 
based on a proper classification. It was prayed that this Court. may be pleased 
to issue a writ in the nature of mandamus andlor certiorart or such other direc- 
tions as may be appropriate to quash the assessment orders made in puréuance 
of the order of the Central Government under section 8 (2) of the Tamation on 
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Income (Investigation Commission) Act, 1947, and to restrain the respondents 
from attaching and selling or interfering in any manner with the properties of 
the petitioner. 

From’ the facts stated above it is plain that the proceedings taken under the 
impugned Act XXX of 1947 concluded so far as the Investigation Commission 
is concerned in September, 1952, more than two years before this petition was 
presented in this Court. The assessment orders under the Income-tax Act itself 
were made against the petitioner in November, 1953. In these circumstances 
we are of the opinion that he is entitled to no relief under the provisions of Arti- 
cle 32 of the Constitution. It was held by this Court in Ramjilal v. Income- 
taz Officer, Mohindergarh*, that as there is a special provision in Article 265 
of the Constitution that no tax shall be levied or collected except by authority 
of law, clause (1) of Article 31 must therefore be regarded as concerned with 
deprivation of property otherwise than by the imposition or collection of tax, 
and inasmuch ag the right conferred by Article 265 is not a right conferred 
by Part II of the Constitution, it could not be enforced under Article 32. In 
view of this decision it has to be held that the petition under Article 32 is not 
maintainable in the situation that has arisen and that even otherwise in the 
peculiar circumstances that have arisen it would not be just and proper to 
direct the issue of any of the writs the issue of which is discretionary with this 
Court. When this position was put to Mr. Sen, the learned counsel for the 
petitioner, he very fairly, and, in our opinion, rightly conceded that it was not 
possible for him to combat this pesition. 

For the reasons given above this petition ig bound to fail and it is accord- 
ingly dismissed with costs. 

G.R./K.S. m Petition dismissed. 

SUPREME COURT OF INDIA. 
[Criminal Appellate Jurisdiction. ] 
Prersent:—S. R. Das, Gautam Hasan AND BHAGWATI, Jd. 


Kunjilal and another .- Appellants* 
v. 
The State of Madhya Pradesh .- Respondent. 


Criminal Procedure Code {V of 1898)), section 403—Soope and effect—Aoqutital of 
charge under section 7, Essential Supplias (Temporary Powers) Aot (1946)—If bar td 
subsequent trial and conviction for offences under sections 892 and 332 of Penal Code 
(XLV of 1860) for causing hurt to police officer who seised the goods and for rob. 
bing him of the goods seised—Sections 236 and 237 of the Criminal Procedure Code—Not 


applicable. 

At a time when the export of certain essential commodities like rice and ghee was 
prohibited from Madhya Pradesh to another State, three bullock carts belonging to K and D 
(father and son) were crossing the river on the Madhya Pradesh and Uttar Pradesh border. 


A Head Constable on receiving information reached the spot and seized the prohibited 
goods and brought them back to Shahgarh in Madhya Pradesh. On the way K and D were 
alleged to have beaten the Head Constable and taken away the property seised. They 
were ‘accordingly charged under sections 382 and 892, Indian Penal Code, for voluntarily 
causing hurt to a public servant in the discharge of his duty as such public servant and also 
for robbing him of the goods seized by him. In appeal by special leave against the: order 
of the High Court maintaining the conviction, it was contended that K and D were already 
prosecuted for an offence under section 7 of the Essential Supplies (Temporary Powers) Act, 
1946, for exporting the contraband goods and although they were convicted by the Magis- 
trate they were acquitted on appeal and because of that they could not be tried again, for 
the same offence nor on the same facts for any other offence for which a different charge 
from the one against them might have becn made under section 236 or for which they 
might have bean convicted under section 237. . 





1, 1951 S.C.J. 20g : (1951) S.C.R. 127 (S.C). 
* Cr. Appeal No. 73 of 1953. 8th October, 1954. 


IT] KUNJILAL v. 8TATE OF MADHYA PRADESH (Ghulam Hasan, 7.). 97 


Held: (i) Neither section 286 (which deals with a case where there is a doubt as to 
which offence has been committed) nor section 237 (which entitles the Court to convict a 
person of an offence which he is shown to have committed although he was not eharged with 
it) applies. 

(ii) K and D were not tried again for the same offence as contemplated under pec- 
tion 403 (1) but for distinct offences as contemplated by sub-section (2) of section 403 of 
the Code of Criminal Procedure. 

Accordingly there is no bar to the trial and conviction of K and D for the offences 
under sections 882 and 392 of the Indian Penal Code. 

Appeal by special leave granted by the Supreme Court by its Order 
dated the 30th January, 1953, from the Judgment and Order dated the 12th 
‘November, 1952, of the High Court of Judicature at Nagpur in Criminal Revi-. 
sion No. 399 of 1951 arising out of the Judgment and Order dated the 26th 
March, 1951, of the Court of the Magistrate at Sagar in Criminal Case No. 4£ 
of 1950: ° 

Y. Kumar for the Appellants. 

B. Sen and I. N. Shroff for Respondent. 

. The Judgment of the Court was delivered by : 


Ghulam Hasan, J.—This appeal under Article 186 of the Constitution is. 
filed against an order of the High Court of Judicature at Nagpur, passed in 
revision under the following circumstances: 

The two appellants, Kunjilal and Deopal, who are father and son, the- 
latter being aged 17, were prosecuted under section 392 and section 332, Indian 
Penal Code, in the Court of the Magistrate, Sagar. They were sentenced 
under the former to 1 year’s rigorous imprisonment and under the latter to a 
fine of Rs. 500 each. Their convictions were upheld on appeal but Kunjilal’s- 
sentence was reduced to six months’ rigorous imprisonment and Rs. 350 fine, while- 
Deopal was bound over under section 562 of the Code of Criminal Procedure 
and the sentence of imprisonment was set aside. His fine was reduced under, 
section 332, Indian Penal Code, to Rs. 250. They carried the matter further- 
in revision to the High Court but it was dismissed. 


It appears that the export of certain essential supplies such as rice and ghec 
was prohibited from Madhya Pradesh to another State and any person contra- 
vening the prohibition was guilty of an offence under section 7 of the Essential’ 
Supplies (Temporary Powers) Act, 1946. Three bullock carts belonging to the- 
appellants and carrying bags of rice and tins of ghee were crossing the river 
Dhasan on the Madhya Pradesh and Uttar Pradesh border on Ist March, 1949. 
Head Constable Abdul Samad on receiving information reached the spot, seized’ 
the prohibited goods and brought the carts back to Shahgarh in Madhya Pradesh. 
When they reached the jungle near Shahgarh the two appellants are alleged’ 
to have beaten the Head Constable and taken away the property seized to thd 
house of Paltu Bania at Bagrohi. They were accordingly charged under 
sections 882 and 892, Indian Penal Code, for voluntarily causing hurt to a@ 
public servant in the discharge of his duty as such public servant and also for- 
robbing him of the goods seized by him. The appellants denied the offence. 
They pleaded that the goods were not being exported to Uttar Pradesh but to a 
place called Baraitha and that they did not beat the Head Constable. The- 
Magistrate who tried the appellants found that both the offences were proved’ 
against the appellants. He accepted the prosecution evidence both on the point 
of beating as well ag on the point of exporting the contraband goods. The- 
medical evidence supported the prosecution case. The appellants were accord- 
finely convicted and sentenced as stated above. 

The learned Additional Sessions Judge, Sagar, while agreeing with the 
findings of the Magistrate further found that the story that the carts were being 
taken to Baraitha which is in Madhya Pradesh was false as the route to Barai- 
tha did not pass through the Dhasan river but lay in quite a different direction.. 
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He, however, held that the carts were caught at the other bank of the river 
Dhasan after they had crossed the Madhya Pradesh border but the seizure was 
novertheless legal. This finding was sought to be made capital of in revision 
and it was centended that the seizure took place beyond the border 
of the State of Madhya Pradesh and was therefore illegal. 
Upon the question whether the carts were within the limits of 
Madhya Pradesh State when they were actually apprehended there was evi- 
dence which was accepted that the carts were seized when they were in the mid- 
stream and the cart-men requested the Head Constable to let them take the 
carts on the other side of the river so that they may have their meals. This was 
allowed and after they had finished their meals, the carts were brought back. 
Upon this evidence it was held that the carts were captured before they had 
crossed the Uttar Pradesh border and the seizure was in the circumstances legal 
ana proper. The convictions were maintained but the sentences were reduced 
as already stated. 

In a Special leave to Appeal under Article 136, it is not open to the ap- 
pellants to re-agitate questions of fact and ask the Court to disturb the findings 
of fact arrived at by Courts below. Those findings must therefore be accepted 
as binding. It was urged that there was absence of mens rea which it is neces- 
sary to establish under section 392. It is contended that the appellants honestly 
believed that they were taking the goods to a place within the State of Madhya 
Pradesh when they were caught in the mid-stream. This contention is, 
however, clearly negatived by the finding that the route which the appellants 
had chosen was not the route which led to Baraitha or any other place within 
Madhya Pradesh State but actually led to Uttar Pradesh. 

It was also contended that the appellants were already prosecuted for an 
offence under section 7 of the Essential Supplies (Temporary Powers) Act, 
1946, for exporting the contraband goods and although they were convicted by 
the Magistrate they were acquitted on appeal by the Additional Sessions 
Judge, Sagar, on 31st October, 1952. It is argued upon the strength of this 
judgment which was admittedly not brought to the notice of the High Court 
that under section 403 (1) of the Code of Criminal Procedure the appellants 
who had once been tried for the offence and acquitted could not be tried again 
for the same offence nor on the same facts for any other offence for which a 
different charge from the one.made against them might have been made under 
section 236 or for which they might have been convicted. under section 287. 
Neither section 236 which deals with a case where there is a doubt as to which 
offence has been committed nor section 287 which entitles the Court to convict 
a person of an offence which he is shown to have committed although he was 
not charged with it, applies. Sub-section (2) of section 403 in our opinion 
furnishes a complete answer to the contention raised on behalf of the appel- 
lants. That sub-section reads: 

‘6403 (2).—A person acquitted or convicted of any offence may be afterwards tried 
for any distinct offence for which a separate charge might have been made against him on 
the former trial under section 235, sub-section (1)’’. 

The appellants were not tried again for the same offence as contemplated 
under section 403 (1) but for a distinct offence as contemplated by sub-section 
(2). It is true that in order to sustain the charge under sections 332 and 392, 
Jndian Penal Code, the Court had to consider whether the seizure was legal and 
-was made hy a public servant in the discharge of his duty but once that was 
‘found against the appellants the further question to be determined was as to 
whether they committed the offence of robbing the Head Constable of the goods 
‘lawfully seized and whether they voluntarily ‘caused hurt to him while he was 
-acting in the discharge of his duties as public servant. Upon both these peints 
-the finding of the Courts below is concurrent. We hold that there is no subs- 
ttance on this contention. We accordingly dismiss the appeal: 

G.R./K.S. ——— ' Appeal dismissed. 
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SUPREME COURT OF INDIA. 
[Criminal] Appellate Jurisdiction. ] 


Present :-—5. R. Das, Ong. Justice, N. H. BHAGWATI AND SYED JAFER 
Iuam, JJ. ; 


Pilot U. J. S. Chopra ° .. Appellant* 
v 


The State of Bombay .. Respondent. 


Criminal Procedure Code (V of 1898), section 439 (6)——Scopse——Accused whose appeal against conviction 
was dismissed summaruy—TIf entitled to show cause against his conviction when a notice under section 439 (2) is 
issued to him to show cause why sentence should net be enhanced. 

The summary dismissal of the appeal filed by the accused person in the High Court scape his 
conviction was a judgment of conviction by the High Court and was final so far as the accused person 
was concerned and he could not initiate any further revision application either against his conviction or 
for reduction of sentence after that dismissal but it was not final so far as the state was concerned 
and the state was entitled to apply in revision for enhancement of sentence. As soon as the State 
applied for enhancement and a notice was issued on the accused he became entitled under section 
439 (6) to again challenge his conviction. Section 439 (6) gives a new and valuable weapon of de- 
fence to an accused psrson who is placed in fresh jeopardy by reason of an enhancement appncatfon 
having been filed against him and a notice to show cause having been issued to him. There is nothing 
in sections 369 and+430 to cut down that right. The previous dismissal of his appeal had no bearing 
on the new situation created by the enhancement application which the Legislature, in enacting sec- 
tion 439 (6), may well and properly have thought to be sufficiently serious to deservs and require a 
thorough re-examination by the High Court:-of the conviction ‘itself in this new context. There is 
nothing in principle which should prevent that sub-section from giving a fresh right to the accused 
whose appeal or revision has been summarily dismissed to defend himself by challenging his convic- 
tion when a notice for enhancement is issued to him. . 

[Case law discussed]. 


Appeal from the Judgments and order dated the 26th August, 1953 of 
the Bombay High Court in Criminal Revision Application No. 518 of 1953 
arising out of the Judgment and order dated the 9th December, 1952 of 
the Court of Presidency Magistrate, Bombay in Case No. 3442|P of 1952. 


S. P. Verma, Advocate, for Appellant. 


M. C. Setaload, Attorney-General for India (Porus A. Mehta ánd' 
P. G. Gokhale, Advocates, with him), for Respondent. 

' The Judgment of the Court was delivered by = 

Das, J.—The appellant before us was on the Oth” December, 1952 
convicted by the Presidency Magistrate, 13th Court, Bombay, of an 
offence under section 66 (b) of the Bombay Prohibition Act (Act XXV of 
1949) and sentenced to undergo imprisonment till the rising of the Court and 
to pay a fine of Rs. 250 or to undergo rigorous imprisonment for one month. 
The appellant preferred an appeal to the High Court of Judicature at Bombay 
but his appeal was summarily dismissed by a Bench of that Court on the 
19th January, 1953. After the dismissal of that appeal the State of Bombay 
made a Criminal Revision application to the High Court for enhancement 
of the sentence. Notice having been issued to the appellant under section 
439 (2) of the Code of Criminal Procedure, learned counsel for the appellant 
claimed the appellant’s right under section 439 (6) to show cause against his 
conviction. This the High Court did not permit him to do. The High 
Court, however, did not think fit to make any order for enhancement of sen- 
tence. On an application made oa behalf of the appellant the High Couri 
of Bombay has given leave to the appellant to appeal to this Court and 


granted a certificate of fitness under Article 134 (1) (c) of the Constitution 
af India. 


SE T E a a i a 


*Cr.A. No. 20 of 1954. z 25th March, 1955. 
S—13 \ 
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The question for our consideration in this appeal is whether the sum- 
mary dismissal of the appeal preferred by the appellant precluded him from 
taking advantage of the provisions of section 439 (6) of the Code,of Criminak 
Procedure when he was subsequently called upon to show cause why the 
sentence imposed upon him should not be enhanced. The question depends for 

‘its answer upon a true construction of section 439. That section, so far.as it 
is material for our present purpose, reads as follows :— 


“439. (1) In the case of any proceeding the record of which has been called for by iteelf or 
which has been reported for orders, or which otherwise comes to its knowledge, the High Court may, 
in its discretion, exercise any of the powers conferred on a Court of Appeal by sections 423, 426, 427 
and 428 or on a Court by section 338, and may enhance the sentence ; and when the Judges composing 
the Court of Revision are equally divided in opinion, the case shall be disposed of injthe manner pre= 
vided by section 429. i ' : 

(2) No order under this section shall be made to the prejudice of the accused unless he has 
had an opportunity of being heard cither personally or by pleader in his own defence, 

(I) eee Peek hee Tee ee Ee E Oe Tee eT See eR eee ; 

(A)! oe GES EEE ERONAT EA A ENEN NAE : 

. (5) Where under this Code an appeal lies and no appeal is brought, no proceedings by way 

of revision shall be entertained at the instance of the party who could have appealed. ` 

(6) Notwithstanding anything contained in this section, any convicted person to whom an 
opportunity has been given under sub-section (2) of showing cause why his sentence should not, 
be enhanced shall, in showing cause, be entitled also to show cause against his conviction.” 


For a correct appreciation of the real meaning, import and scope of the 
provisions of sub-section (6) of section 439 it will be necessary to bear in 
mind its historical background. In England there is no provision for ar 
appeal by the Crown either against an order of acquittal or for the enhance- 
ment of sentence. There the person convicted has a right of appeal both 
against his conviction and the sentence imposed upon him. Under the 
English crimiual procedure, therefore, the question of enhancement of sen- 
tence only comes before the Court of Criminal Appeal when there is ar 
appeal by the convicted accused. In this country the provisions relating 
to the Court’s power of enhancement of sentence have undergone radical 
changes from time to time. Section 407 of the Code of Criminal Procedure, 
1861, prohibited any appeal from acquittal. Express power was given to the 
appellate Court to reduce the sentence (sections 425 and 426) and like 

‘power was given to the Sudder Court asa Court of revision (sections 
405 and 406). I find no provision in that Code authorising the Sudder 
Court to enhance the sentence. The Code of Criminal Procedure 
of 1872, however, by section 272 permitted the Government to 
file an appeal from acquittal. This was repeated in section 417 of 
the Code of 1882 which corresponds to section 417 of the present Code. 
Section 280 ofthe Code of 1872 expressly authorised all appellate Courts to 
enhance the sentence. This power of enhancement, however, was taken away 
fiom the appellate Courts by section 423 of the Code of 1882 now repro- 
duced in section 423 of the present Code and was vested in the High Court 
_ under section 439 of the Code of 1882 to be applied in exercise of its revisional 
power. ‘his has been continued in our present section 439. This shows 
that the Legislature thought that this extraordinary power should be exer- 
cised only by the High Court and no other Court. A practice, however, 
appears to have grown up that in cases coming up before it for enhancement 
of sentence the High Court accepted the conviction as conclusive and 
proceeded to consider the question of enhancement of sentence on that basis. 
(See Emperor v. Chinto Bhairava.)+ Then came Act XVIII of 1923 which, 
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by section 119, amended section 439 by adding the present sub-section (6) 
and also. amended section 369 by substituting the words “save as otherwise 
provided by this Code gr by any other law for the time being in force, or, 
in the case of a High Court established by Royal Charter, by the Letters. 
Patent of such High Court, no Court” for the words “No Court other than 
a High Court” with which the section formerly opened. The results of these 
amendments were (i) to make the judgment or order of the High Court 
passed in exercise of its original criminal jurisdiction final which it was not 
under section 369 as it originally stood and to make this finality subject to 
the other provisions of the Code or of the Letters Patent of the High Court 
and (ii) to nullify the practice referred to above and to give a statutory 
right to an accused person who was threatened with the risk of having the 
seritence imposed on him by the trial Court or the lower appellate Court 
enhanced by the High Court in exercise of its revisiona] jurisdiction suo 
motu or at the instance 6f the State or in exceptional cases even of any other 
interested person. Sub-section (6), therefore, confers a new and a very 
valuable right on the subject which is designed to be a safeguard against the 
State or other interested person making frivolous revision application for 
enhancement of sentence. The Staté or the person interested must, if they 
ask’ for am enhancement of sentence, be prepared to face the risk of the 
accused being altogether acquitted. It is the price or quid pro quo which 
the State or other interested person must be prepared to pay for the right 
or privilege of making an application for enhancement of sentence. The 
language used ‘in sub-section (6) does not, in terms, place any fetter on the 
right conferred by it on the accused. This new right is not expressed to 
be conditioned or controlled by anything that may have happened prior to 
the revision application under sub-section (1) for enhancement of sentence. 
The section quite clearly says that whenever thare is an application for 
enhancement of sentence a notice must issue under sub-section (2) to the 
accused person to show cause and whenever such notice is issued the 
accused person must, under ‘sub-section (6), be given an opportunity, in 
showing cause against enhancement, also to show cause against his con- 
viction. The sub-section does not say that he will have this right to show 
cause against his conviction only if he has not already done so. If the 
accused person appealed against his conviction and sentence to an appellate 
Court not being a High Court and lost that appeal after a full hearing in the 
presence of his opponent it must be conceded that he has had an opportunity 
to show cause against his conviction but nobody will contend that that 
circumstance will prevent him from having another opportunity of showing 
cause against his conviction and sentence either by a substantive appli- 
cation initiated by himself under sub-section (1) or by way of defending 
himself when the State or other interested person applies to the High Court 
in revision under section 439 (1) for enhancement of sentence and a notice 
is issued on him under section 439 (2). (See Kala v. Emperor).+ Enhance- 
ment of sentence is undoubtedly an encroachment upon the liberty of the 
‘subject and a very serious matter for an accused person and the. Legislature 
may quite properly have thought that whenever an accused person is sought 
to be laid open to the risk of having his sentence enhanced, the question of the 
legality and propriety of his conviction should be re-examined by the High 
Court in the context of this new jeopardy, irrespective of anything that might 
have happened prior to the application for enhancement of ‘sentence and the 
issuing of the notice on the accused to show cause. Indeed, there is, in sub- 
section (6) itself, an indication in that behalf. This sub-section is to operate 
“notwithstanding anything contained in this section”. In some of the 
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decisions (e.g. Emperor v. Jorabhai: Crown v. Dhanna Lal? ‘Emperor v. 
Inderchand, and King v. Nga Ba Saing, it has been said that’ the non 
obstante clause refers only to sub-section (5). I find it difficult to accept 
this limited construction as correct. Sub-section (5) ouly says that 
. where an appeal lies and no appeal is brought, no proceedings by way of 

revision shall be entertained at the instance of the party who could have 
appealed. The idea is that if a person has a right of appeal he must first 
pursue that remedy. In .other words, sub-section (5) is a disabling pro- 
vision. By providing that no proceedings by way of revision shall be 
entertained at the instance of a person who, having a right of appeal, does 
not avail himself of it, the sub-section, precludes such a person from ini- 
tiating proceedings by way of revision. When the accused person under 
sub-section (6) shows cause against his conviction he himself initiates’ no 
proceedings but only exercises the right to show cause against his con- 
viction which is given to him because somebody else has taken proceed- 
ings against him for enhancement and a notice has been issued on him 
under sub-section (2). In such a situation the accused person is on the ° 
defensive and the act of showing cause against proceedings initiated against 
him cannot properly be said to be proceedings “at his instance” which the 
High Court, by sub-section (5),-is enjoined not to entertain. Strictly 
speaking sub-section (6) needs no exemption from sub-section (5). In any 
event and assuming that the act of showing cause against his conviction 
under sub-section (6) is tantamount to an application in revision initiated © 
by him and such application is saved from the operation of sub-section (5) 
by the non obstante clause of sub-section (6) I do not see any reason ,for 
holding that the non obstante clause of sub-section (6) is concerned only 
with sub-section (5). Although in showing cause against his conviction 
under sub-section (6) the accused person can urge all that he could do in 
an appeal, if not more, this act of showing cause is, nevertheless, in form 
at least, a continuation and indeed an integral part of the proceedings in 
revision initiated by the Court suo motu or by the State or any other 
interested party. The general rule is that the exercise of revisional power 
is entirely a matter of discretion which is to be exercised by the High Court 
not capriciously but on sound judicidl principles. Indeed, sub-section (1) 
itself lays stress on this aspect of the matter by the use therein of the 
words “in its discretion”. The non obstante clause may well have been 
' designed to emphasise that the new right conferred by sub-section (6) is 
a matter of right-and does not, rest entirely on mere discretion of the Court. 
Further the non obstante clause has a special significance even in a case 
where the accused person has already had an opportunity, by means of an 
appeal or revision filed by him in the High Court, to show cause against 
his conviction. Under sub-section (1) there can be a revision only of the 
judgment or order of Criminal Courts inferior to the High Court and it 
does not sanction any revision of the judgment or order of the High Court 
itself. Therefore, where the accused person has unsuccessfully challenged 
the legality or propriety of his conviction in an appeal or revision appli- 
cation mad¢ by him before the High Court he cannot again initiate a sub- 
stantive application before the High Court under section 439 (1) of the 
Code'to re-examine his conviction or sentence, for that will be to ask the 
Court to revise its own previous judgment or order, which the High Court 
cannot do under section 439 (1). But suppose that the dismissal of the 
appeal or revision application made by the accused takes place in such 
circumstances that it still leaves it open to the State or other interested 
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person to apply in revision for enhancement of the sentence and proceed- 
Ings are initiated by the Court or the State for enhancement of sentence 
under section 439 (1) and notice is issued on the accused under section 
439 (2), there is nothing in sub-section (6) which, in terms, prevents the 
accused, in that situation, to again show cause against his conviction and 
sentence. The only argument that máy, in those circumstances, be ad- 
vanced with some semblance of plausibility is that. to let the accused person 
to again challenge his conviction or sentence under sub-section (6) is to 
cut across the provisions of sub-section (1) and in effect to permit the 
accused to ask the High Court to revise its previous order, although no 
substantive application could be initiated by him under sub-section (1). 
It may well be that the non obstante clause in sub-section (6) was also: 
designed to negative such an argument. Although ordinarily no sub- 
stantive application can be initiated by an accused person, whose appeal 
or revision application has once been dismissed by the High Court, for 
revision or review of that order of dismissal, [ can find no difficulty in 
construing and reading section 439 (6) as giving to the accused person, 
who is faced with the risk of havingp his sentence enhanced, a second 
oppertunity to do what he had previously failed to do. In other words, 
I see no incongruity in the Legislature giving a new right of revision, to 
the accused person as a weapon of defence in the context of a new Offensive 
taken by the State against him. Even if the act of showing cause under 
_ sub-section (6) is to be regarded as a revision, there was nothing to pre- 
vent the Legislature, in the interest of the liberty of the subject, to provide 
for a limited right of revision of the judgment or decision or order of the 
High Court itself. In my judgment that is what the Legislature has done 
by adding sub-section (6) to section 439 and the mon obstante clause is 
intended to meet and repel the objection that may possibly have been taken 
on the score that, under sub-section (1), there can be no revision by the High 
Court of its own order. In my opinion, so long as proceedings may be taken 
against the accused person for enhancement of his sentence and so long as 
notice may be issued on him to show cause against enhancement, so long 
must he have, in showing cause against enhancement of sentence, the right, 
under sub-section (6), to show cause against his conviction, irrespective of 
anything that may have happened previously. That is how I read the sub- 
section. Indeed, in Emperor v. Mangal Naran McLeod, C.J., went fur- 
ther and expressed the view that if, after an appeal had been heard on its merits 
and dismissed, a notice to enhance sentence was issued, the accused would 
still have the right to show cause against his conviction although any attempt 
to set aside his conviction would not have much chance of success. For 
reasons to be stated hereafter I would rather say that in such a situation no 
application for enhancement would lie at all and that consequently no ques- 
tion would arise of the accused person exercising his right under sub-section 
(6). This aspect of the matter that I am trying to indicate and emphasise 
does not appear to have been sufficiently adverted to in the subsequent deci- 
sions of the different High Courts in India except in one decision of a Full 
Bench of the Lahore High Court. It will be convenient at this stage to 
refer to those decisions. 

In Emperor v. Jorabhai the accused person was convicted by „the 
Sessions Judge. He preferred an appeal to the High Court and a Bench of 
the High Court dismissed the appeal on merits after full hearing of both sides 
after notice of appeal had been served on the State. After the delivery of 
the judgment an oral application was made to the Bench by the Government 
pleader for the enhancement of the sentence. Notice was issued to the ac- 
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cused under section 439 (2) of the Code, The accused claimed the right, 
under sub-section (6) to challenge his conviction. It was held by Fawcett 
and Madgavkar, JJ., that section 439 (6) did not justify what would be tant- 
amount to a rehearing of the appeal on merits. Z 


_In the case of Ramlakhan Chaudhury v. Emperor, the accused’s appeal 
had been previously dismissed after a full hearing and following the decision 
in Emperor v. Jorabhai,? it was held that the accused could not, under 
sectidn 439 (6), challenge the correctness of his conviction for the second 
time while showing cause against enhancement of sentence. The same 
principle has been extended to cases where the appeal of the accused person 
had been previously dismissed by the High Court summarily but after hear- 
ing the accused or his ‘advocate. (See Emperor v. Batuba,? Emperor v. 
Hafi Khamoo,t King v. Nga Ba Saing Emperor v. Naubat,® to cases 
where the jail appeal of the accused had previously been dismissed sum- 
marily without hearing the accused or his advocate (see Emperor v. Koya 
Partab,’? Emperor v. Abdul Qayum, Emperor v. Debs Charan, and State v. 
Bhavani Shankar, and to cases of dismissal of revision petition filed by the 
accused after hearing the advocate [see In re Saiyed Amf Sahib, Emperor 
v. Sher Singh? Crown v. Dhanna Lal,*|] and also to the case of an 
accused whose revision petition has been summarily dismissed [see Emperor 
v. Inderchand**]. It has been held that for the purposes of section 
439 (6) it makes no difference whether the judgment or order of dismissal 
was made by the High Court in appeal or in revision, or whether the appeal 
or revision was dismissed summarily or after a full hearing on notice to the 
State or other interested party and that any dismissal of the appeal or revi- 
sion prevents the accused person from availing himself of the benefit of 
section 439 (6). In two cases Emperor v. Luckman 5 and Emperor v. 
Shidoo,* the Sind Court took up an intermediate position that the accused 
person whose appeal had been dismissed summarily or after full hearing could 
not challenge his conviction for the second time except to the extent that 
the conviction was not founded on legal evidence or was manifestly errone- 
ous. In other words, he could only go up to what was ordinarily permitted . 
in a revision. These two decisions appear to me, with respect, to be illogi- 
cal and I need say no more about them. In the other cases noted above 
it has been quite definitely held. that the accused person whose appeal or 
revision application has been previously dismissed, summarily or after a 
full hearing, is not entitled, when called upon to show cause why the sen- 
tence should not be enhanced, to question the correctness of his conviction 
for the second time. In other words, the previous dismissal, according to 
these decisions, is an adjudication by the High Court of the correctness 
of his conviction and on the principle of finality of judgment embodied in sec- 
tions 369 and 430 of the Code of Criminal Procedure that adjudication cannot 
be called in-question under section 439 (6). ‘It has been pointed out in 
several cases [Crown v. Dhanna Lal’ Emperor v.  Inderchand* 
and King v. Nga Ba _ Saing,>] that sub-section (6) opens with 
the words “notwithstanding anything contained im this section” and not 
with the words “notwithstanding anything contained in this Code” and from 
this the inference fhas been drawn that while the sub-section is to operate 
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notwithstanding the provisions of sub-section (5) it cannot override the 
other provisions of the Code, and, therefore, the operation of sub-section (6) 
is conditioned or controlled by the principle of finality of judgment embodied 
ig section 369 and section 430. Some learned Judges have expressed the 
view (See In re Saiyed Anif Sakib: Crown v. Dhanna Lal’) 
that the words “unless he has already done so” are to be read in section 439 
(6), for this is to be implied from the presumption of finality. In some cases 
[see Emperor v. Sher Stngh® and Ram Lakhan v. LEmperor*] 
the decision has been placed also on the ground of the inherent incapacity 
of one Judge of the High Court to reconsider the decision of another fudge 
of that Court. It is necesary to examine these grounds a little closely to 
ascertain their validity. 


In order to appreciate the true meaning and exact scope of sections 369 
and 430 on which the argument of finality of judgment is founded it is neces- 
sary to keep in view the general scheme of the Code. Part VI of the Code 
deals with “Proceedings in-Prosecutions’. Chapter XV lays down» the 
jurisdiction of the Criminal Courts in Inquiries and Trials. I pass over 
Chapters XVI to XVIII. Chapter XIX prescribes rules for the framing 
and joinder of charges. Chapters XX to XXIIIT deal with different kinds of. | 
trrals, e.g. trial of summons cases, warrant cases, summary trials-and trials 
betore High Courts and Courts of Session. Chapter XXIV contains general 
provisions as to Inquiries and Trials. Mode of taking and recording evidence 
is prescribed by the sections grouped together in Chapter XXV. Then comes 
Chapter XXVI which is headed “Of the Judgment.” Section 369 is one of 
the sections included in this chapter. Chapter XX VII provides for the sub- 
inission of death sentences for the confirmation of the High Court. Rules 
relating to the execution, suspension, remission and commutations of the 
sentences are to be found in Chapters XXVIII and XXIX. Part VI ends 
with Chapter XXX which is not material for our present purpose. Part VII 
deals with “Appeal, Reference and Revision”. Chapter XX XI is concerned 
with Appeals and we find section 430 in this chapter. Chapter XXXII pro- 
vides for reference and revision, section 439 being one of the sections included 
in this chapter. In view of the scheme summarised above, there can be no ' 
manner of doubt that the provisions of the sections collected in chapter XX VI 
are concerned with judgments pronounced by the trial Court. This conclu- 
sion is certainly reinforced by the language of some of these sections. Thus 
section 366 which is the very first section in this chapter refers to “The judg- 
ment in every trial in.any Criminal Court of original jurisdiction:” Section 
367 provides what must be contained in “every such judgment”, that is td 
say judgment in an original trial. Section 369 runs as follows: 

“369. Court mot to alter Judgment.—Save as otherwise provided by this Code or by any other law 
for the time being in force or, “in the case of a High Court by the Letters Patent or other instrument 
constituting such High Court ”, no Court, when it has signed its judgment, shall alter or review the 
same, except to correct a clerical error.” 

The opening words “save as otherwise provided by this Code........ con- 
- stituting such High Court” were added by section 119 of the Amending Act 
XVIII of 1923 and were further adapted by Adaptation of Laws Order, 1950. 
There can be no question that the finality embodied in this section is only in 
relation to the Court which pronounces the judgment, for it forbids the 
Court, after if has signed its judgment, to alter or review the same. In other 
words, after pronouncing the judgment the Court that pronounces it becomes 
functus officio. There is indication ‘in the Code itself that the purpose of 
section 369 is not to prescribe a general rule of finality of all judgments of all 
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Criminal Courts but is only to prescribe finality for the judgment of the trial 
Court so far as the trial Court is concerned. That this section does not, by - 
itself, apply to the judgmrent of an appellate Court is quite obvious, because 
if it did, there would have been no necessity for enacting section 424 specifi- 
cally making the rules contained in Chapter XXVI, which includes section 369, 
applicable to the judgment of any appellate Court other than High Court, nor 
for again prescribing by section 430 a rule of finality for judgments and orders 
passed by an appellate Court. It, therefore, follows that while, subject to the 
other provisions of the Code or any other law and of the Letters Patent, the 
finality of section 369 attaches to the judgments pronounced by all trial Courts 
including the High Court in the exercise of its original criminal 
jurisdiction it certainly has no bearing on the question of ficality of appellate 
sudgments which is specifically provided by section 430 of the Code. Again, 
the rule of finality embodied in section 369 cannot, in terms, apply to the 
orders made by the High Court in exercise of its revisional jurisdiction, for 
section 442 of the Code which requires the result of the revision proceedings 
to be certified to the Court by which the finding, sentence or order revised 
was recorded or passed refers to it as its “decision or order” and not “judg- 
ment”. It is significant that section 425 which requires the result of appeal 
to be certified to the lower Court refers to it as its “judgment or order”. All 
these considerations herein alluded to quite clearly establish that section 369 
cannot in any manner control section 439 (6). In any case, section 369 is 
“subject to the other provisions of the Code” and I see no reason why section 
439 (6) should not be regarded as one of such other provisions. It cannot 
be overlooked that the words “subject to the other provisions of the Code, 
etc.” were introduced into section 369 at the same time as sub-section (6) 
was added to section 439. As I read the new sub-section, it is a substantive 
statutory right conferred on the subject and full effect should be given to it 
unless there is any insuperable difficulty in the way of doing so. If section 
369 were susceptible of as wide a meaning as is read into it, namely, that it 
applies to all judgments of all Courts, original, appellate or revisional, I would, 
in that case, ‘hold that that meaning must be taken as cut down, by reason of 
the words “subject to the other provisions of the Code, etc.” by the manda- 
tory provisions of section 439 (6). In other words, section 439 (6) must be 
read as controlling section 369 rather than the other way about. Finally, 
section 369 being subject to the other provisions of the Code must be read 
as subject to section 430 and as the finality enshrined in the latter section 
does not‘attach to decisions or orders made in revision by reason of Chapter 
XXXII being expressly excepted from its operation, the rule of finality em- 
bodiéd in section 369, even if it be as wide as it is contended to be, cannot 
affect cases provided for in Chapter XXXII. 


I now pass on to section 430 which is also relied on as furnishing a piin- 
ciple of finality which is supposed to control the operation of section 439 (6). 
Section 430, in terms, applies to “judgments and orders” passed by an appel- 
late Court. It has no application to “decisions or orders” made by the High. 
Court in revision. It has been contended that the exception made in section 
430 in respect of cases provided for in Chapter XXXII only exempts the 
judgments or orders of an appellate Court other than a High Court from the 
rule of finality embodied in section 430, because they are made revisable by 
the High Court under section 439 (1). Section 439, (1) does not contem- 
plate or permit judgments or orders made by the High Court.in exercise of 
its original or appellate criminal jurisdiction to be revised by the High Court. 
As, therefore, the appellate judgments or orders of the High Court cannot, 
under section 439 (1), be made the subject-matter of any revision application, 
such appellate judgments or orders did not fall within the exception made 
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in section 430 and were accordingly left subject to the rule of finality 
embodied ‘therein. ‘Two answers occur to me. If the effect of the new 
sub-section (6), as I have already explained, is to confer a new rigfit on an 
accused person notwithstanding anything contained in section 439 (1), 
that is to say, if sub-section (6) is read, as I think it should be, as a statu- 
tory provision expressly making the judgment or decison or order of the 
High Court passed in ‘exercise of its appellate or revisional jurisdiction 
subject, for the purpose of the protection of an accused person whose appeal 
or revision had been previously dismissed, to re-examination by the High 
Court only as and when he is subsequently faced with an application for en- 
hancement of sentence, then such judgment, decision or order of the High 
Court does, asa result of section 439 (6), become the subject- 
matter of a case provided for in Chapter XXXII of the Code. 
In other words, the scope of Chapter XXXII having been enlarged 
by the addition of sub-secfion (6) to section 439, the scope of the 
exception to section 430 must also stand enlarged so.-as_ to include 
within the exception whatever, after the amendment of section 439, 


may come within Chapter XXXII and, therefore, cases now coming within. 


that chapter must stand free from-the rule of finality embodied in section 
430. The other answer is to be found in two of the decisions of the Allahabad 
High Court, namely, Emperor v. Abdul Qayum (supra)? and Emperor v. 
Debi Charan, where it has been held that section 430 by its. own terms saves the 
revisional power of the High Court to enhance the sentence. In each of 
these cases the jail appeal filed by the accused had been dismissed by the 
High Court summarily. If the rule-of finality of appellate judgments does 
not attach to the summary dismissal of the jail appeal by the High Court so 
as to prevent the State from invoking its revisional power to enhance the 
sentence, surely the accused’s right to show cause against his conviction 
under seetion 439 (6), which is consequential and arises only upon a rule 
‘for enhancement being issued under section 439 (2) and is, therefore, a part 
of the revisional proceedings for enhancement of sentence, must, on a parity 
of reasoning be also free from the same principle of finality. It, therefore, 
follows that section 439 (6) is not, in terms, controlled by section 369 or 
section 430. Whether the sub-section is controlled by the general principle 
of finality of judgments and if so to what extent are different questions which 
will be discussed later. 


The second ground on which some of the decisions rest, namely, the 
‘inherent incapacity of ond Judge of the High Court to reconsider the decision 
of another Judge of the High Court may easily be disposed of. The theory 
of inherent incapacity must give way to the statutory capacity conferred by 
section 439 (6). If on a true construction a statute states, expressly or by 
necessary intendment, that one Judge or one Bench shall have jurisdiction 
and power to decide something, the theory of inherent incapacily of such 
Judge or Bench cannot be invoked to prevent the exercise of such Jurisdiction 
and power merely on the ground that the decision which may be arrived at 
in exercise of this new jurisdiction or power may run counter to the previous 
decision arrived at by another Judge or Bench in exercise of another juris- 
diction or power. I see no reason why section 439 (6) may not be read as 
a provision which, by necessary implication, enables the High ‘Court to re- 
examine its own previous order on the happening of certain contingencies, 
namely, upon the jaccused person, whose appeal or revision has been dis- 
missed, being faced with the risk of having his sentence enhanced and a 
notice being issued to him for enhancement. sos 
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To reinforce the argument that section 439 (6) is controlled by sections 
369 and 430 reference has been made to section 423 (Z) and it has been con- 
tended, on the authority of various decisions, that the right given by section 
439 (6) is not, absolute, but is controlled by the provisions of section 423 (3), 
which lay down some limitations in the matter of appeal from convictions 
in a jury trial. Even on that topic some learned Judges have taken diver- 
gent views. It is not necessary, on this occasion, to express any opinion on 
that question and I reserve my right to examine the position as and when 
an occasion may arise in future. Even if section 439 (6) is controlled by 
section 423 (2), that circumstance certainly does not indicate when and 
under what circumstances the right under section 439 (6) may be availed 
of. In any case, that consideration has no bearing on the argument of 
finality of judgments sought to be founded on sections 369 and 430. 


It will be convenient at this stage to refer to the decision of a Full 
Bench of the Lahore High Court in Emperor v. Atta Mohammad’ and to 
“deal with the argument founded on and developed from some of the reason- 


. ings adopted by the learned Judges constituting that Full Bench. In that case 


the revision application;-of the accused had been dismissed in limine by the 
High Court. -Subsequently the Crown applied for enhancement of sentence. 
Notice having been issued under sub-section (2) of section 439 the accused 
person claimed the right, under sub-section (6), to show cause against 
his conviction in sprite of the fact. that his revision application 
had been dismissed. The Advocate for the Crown relied on the 
cases referred to above and contended that the order of dismissal 
of the revision: application by the High Court was final as regards 
the correctness of the conviction, that that order could not again be revised 
by the High Court, that the accused was no longer entitled to challenge his 
conviction and that it made no difference that his revision petition had been 


‘ dismissed in limine. The Full Bench overruled the earlier decision of the ` 


Court in Crown v. Dhanna Lal, (supra) and held that the actused was, in the 


` circumstances of the case, entitled to show cause against his conviction, not- 


- + 


withstanding the fact that his application for revision had been dismissed 
in limine. The reasoning adopted by Biacker, J., was shortly as follows: 
That an order dismissing a revision petition in limine is an order made under 
section 435 and not under section 439; that such an order is not a judgment 
and, therefore, the principle of finality embodied in section 369 does not apply 
to such an order, because such a dismissal only meant that the Judge saw 
no adequate grounds disclosed in the petition or on the face of the judgment 
for proceeding any further; that, in the picturesque language of the learned 
Judge, in such a dismissal “there is no finding or decision unless it can be 
called a decision to decide to come to no decision”; that the jurisdiction exer- 
cised by the Court under section 439 (6) was appellate jurisdiction and that 
an order of acquittal thereunder did not amount to a review of an order of 
dismissal under section 435; and finally that if the order under section 435 was 
a judgment or if an order of acquittal undér section 439 (6) was a review of 
such judgment, such review 4vas not barred by section:369, because of the 
saving provisions with which the section begins. Mahajan, J., as he then 
was, put in the forefront of his judgment the view that section 439 (6) 
which was introduced by amendment in 1923 gave a new and unlimited 
right to the subject; that the Judge hearing the application for enhancement 
was bound to go into the facts to satisfy himself as to the correctness of the 
conviction; that the exercise of revisional jurisdiction was a mere matter of 
favour and a dismissal in limine of such application amounted only to a 
refusal to look into the record and was in no sense a judgment. Ram Lall, 
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J., did not deliver any separate judgment but concurred generally with the 
other learned Judges. 

It will be noticed that this decision of the Lahore High Court rests mainly 
on vo grounds, namely, (1) that in a dismissal of a revision application 1m 
limin? there is nò finding or decision at all and that it is nothing more than a 
‘refusal to send for the records or to look into the matter and is, therefore, not a 
judgment, and (2) that in any case, section 439 (6) gives a new statutory 
right to the accused person to challenge the legality or propriety of his con- 
viction, although his previous application for revision of the order of the lower 
Court had been dismissed in limine and that such a review of that dismissal 
order is not barred by section 369 because of the saving provision at the 
beginning of that section. The Full Bench expressly declined to express 
any opinion as to the effect of dismissal of an appeal on the right given by sub- 
section (6). The principle of the first ground of the Lahore Full Bench de- 
cision has, however, been extended by the Rajasthan High Court in The 
, State v. Bhawani Shankar, (supra) to a case where the respondent’s jail 
appeal had been summarily dismissed. According to Wanchoo, C.J., the 
accused, whose jail appeal had been dismissed summarily, was in the same 
position as the accused, whose revision petition had been dismissed in limine, 
for he too could not be said to have had an opportunity of showing cause against 
his conviction. The learned “Chief Justice, however, did not desire to go 
further and expressed the view ‘that if an appeal were dismissed summarily 
but after hearing the party or his pleader the accused could not claim to have 
a second opportunity to challenge his conviction under section 439 (6), be- 
cause in that case he had been heard and, therefore, had had an opportunity 
to show cause against his conviction when ‘his appeal had been summarily 
dismissed. ; 

It will be recalled that in Emperor v. Jorabhai? (supra) and the other 
cases which followed it it was said that for the purposes of determining the 
applicability of section 439 (6) it made.no difference in principle whether the - 
' proceeding filed by the accused which had been dismissed was an appeal or a 
reyision or whether the dismissal was summary or after a full hearing and 
that in none of such cases could the accused person claim a second opportunity 
to question the legality or propriety of his conviction when he was subsequently 
called upon to show cause why the sentence passed on him should not be en- 
hanced. In the Lahore Full Bench case and the Rajasthan case referred to 
above, a distinction has, however, been made between a summary dismissal and ~ 
a dismissal after a full hearing of the appeal or, revision, filed by the accused. 
In my judgment there is a substantial distinction between these two kinds 
of dismissals as regards their effect on the rights of accused persons as I shail 
presently indicate. 


I am, however, unable to accept the argument adopted by the Lahore 
Full Bench that a summary dismissal of a revision application filed by the ac- 
cused must be regarded as an order made under section 435 and not one 
under section 439, that such a suminary dismissal is nothing more than a 
refusal on the part of the High Court to go further or to look into the appli- 
cation and that in such a dismissalthere is no finding or decision at all. Far 
less am I able to accede to the proposition that a summary dismissal of a jail 
appeal also stands on the same footing. Sections 421, 435 and 439 un-- 
doubtedly vest a very wide discretion in the Court. Discretion, as Lord: 
Halsbury, L.C., said, ia Sharp v. Wakefield,? means sound discretion guided 
by law. It must be governed by rules of reason and justice and not, accord- 
ing to private opinion; according to law and not by humour or caprice. It 
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must not be arbitrary, vague and fanciful but must be-legal and regular. -This 
discretion is given to the High Court for the purpose of dealing with and dis- 
posing of the proceeding brought before it and not for not deciding it. The 
primary and paramount duty of the Court is to decide the appeal or revigjon 


and it is te: exercise its discretion in so deciding it. In deciding the appeal 


or revision the High Court may choose which of its powers it will exercise 
if the circumstances of the case call for such exercise. In a clear case, ap- 
parent on the grounds of appeal or revision or on the face of the judgment 
appealed from or sought to be revised it may come to the conclusion that the 
case has no merit and does not, call for the exercise of any of its powers, 
in, which case it may dismiss it summarily. If, however, it has any doubt, 
it may call for the record or may admit it and issue notice to the respondent 
and decide it after a full hearing in the presence of all parties. But decide 
it must at one stage or the other. The discretion conferred on the High 
Court does not authorise it to say that it will not look at the appeal or the 
revision. The court’s bounden duty is to look into the appeal or revision 
and decide it, although ‘in the process of arriving at its decision it has very 
wide discretion. When the Court summarily dismisses an. appeal whether 
without hearing the accused or his pleader as in the case of a jail appeal or 
after hearing the accused or his pleader but before issuing any notice to the 


+ 


respondent as in an appeal presented by the accused or his pleader, the - 


Court does decide the appeal. It is indeed a very serious thing to say that 
sections 421, 435 or 439 give the Court a discretion not to decide the appeal 
or revision brought before it and I, for one, am not prepared to countenance 
and much less encourage such an idea. In my judgment a summary dis- 
missal of an appeal or revision does involve an adjudication by the High Court, 
just as a dismissal after a full hearing does. The only difference, as we shall 
presently see, is as tothe respective nature, scope and effect of the two 


adjudications. l 


It has been said that when an appeal or revision is dismissed after a full 
hearing by the High Court the judgment of the lower Court merges in the 
High Court judgment and the High Court judgment replaces the judgment 
of the lower Court and becomes the only operative judgment but that when 
the appeal or revision is summarily dismissed by the High Çourt there is, 
in such a dismissal, no finding or decision which can replace the judgment 
of the lower Court. *It is, therefore, said that there can be no showing cause 
against his conviction under sub-section (6) in the first case, for it will 
involve a revision of the High Court’s decision but the position will be 
otherwise in the second case where the dismissal was summary. ‘This 


argument appears to me to be untenable and fallacious. Section 425 of the Code- 


requires that whenever a case is decided on appeal'by the High Court “under 
Chapter XXXI it must certify its judgment or order to the Court by which 
the finding, sentence or order appealed against was recorded or passed and’ 
that that Court shall thereupon make such orders as are conformable to the 
judgment or order of the High Court and that, if necessary, the record shall 
be amended in accordance therewith. Likewise, section 442 requires that 
when a case-is revised under Chapter XXXII by the High Court, it shall, 
in the manner provided by section 425, certify its decision or order to the 
Court by which the finding, sentence or order revised was recorded or pass- 
ed and that that Court shall thereupon make such orders as are conformable 
to the decision so certified and that, if necessary, the record shall be amended 
in accordance therewith. This certificate is sent in every case, whether the 
appeal or revision is disposed of summarily or after a full hearing. ° Where 
an appeal or revision is disposed. of after a full hearing on notice to the res- 
pondent and allowed wholly or in part it becomes ex facie obvious that the 
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judgment appealed against or sought to be revised has been altered By the 
judgment or decision of the High Court on appeal or revision and a note is. 
made in the record of this alteration. But when an appeal or reyision is 
disfNesed after full hearing and the sentence is maintained there is outwardly 
no change in the record when the certificate is sent by the High Court but 
nevertheless there is an adjudication by the High Court. In,the first cage 
it is judgment of a acquittal or reduction of sentence and in the-second case 
ft is a judgment of conviction. Likewise, when an appeal or revision is 
summarily dismissed, such dismissal maintains the judgment or order of, 
the lower Court and a note is made of such dismissal in the record and in the 
eye of the law it is the judgment of the High Court that prevails. To the 
uninstructed mind the change may be more easily noticeable in the first case 
than in the other two cases but on principle there is no difference. I can see 
no reason for holding that there is a merger or replacement of judgment only - 
in the first two cases and not in the last one. In my opinion, it makes no 
difference whether the dismissal is summary or otherwise, and there is a judg- 
ment of the High Court in all the three cases. 


It is at once urged that if the summary dismissal of an appeal or revision 
is also a judgment then the rule of finality prescribed by sections 369 and 430. 
will at once apply to it and a cunning accused may by putting up an obviously 
untenable appeal or revision and procuring an order of summary dismissal of 
it, prevent the State or any other interested party from making an application 
for enhaneement of the sentence. The apprehension, to my mind, is un- 
founded for reasons more than one. When an appeal or revision is filed by 
an aecused person he sets out his grounds in detail, challenging both his cen- 
viction and sentence. From the very nature of things he docs not raise any 
question of enhancement of the sentence. At that stage no notice or rule 
having been issued the respondent is not before the Court to raise the issue 
of enhancement. So the stmmary dismissal only confirms the conviction 
and decides that the Court sees no ground for reducing the sentence. It is in 
no sense a decision that the sentence should not be enhanced for that issue , 
was not before the Court at all and so it has been said, I think rightly, in se- 
veral cases, [e.g., In re Saiyed Amf Sahib (supra)], Emperor vw. Jorabhai! 
(supra) and Emperor v. Inderchand? (supra)]. The fact the High ‘Court 
siinply dismisses the appeal or revision summarily without issuing notice 
on the accused under section 439 (2) for showing cause against enhancement 
is a clear indication, that the High Court has not considered the question of 
enhancement. It is true that the rule of finality prescribed by section 430 
applies to the appellate judgment of the High Court, subject to the exception 
regarding cases falling within Chapter XXXII. It is also true that although 
the revisional power is not expressly or in terms controlled either by section 
- 369 or section 430, the general principle of finality of judgments attaches 
to the decision or order of the High Court passed in exercise of its revisional 
powers. But this finality, statutory or general, extends only to what is 
actually decided by the High Court and no further. When an appeal or 
revision by the accused is allowed after a full hearing on notice to the res+ 
pondent the conviction and sentence must be regarded as having been put 
in issue and finally decided. When the accused person in the presence of 
the State claims an acquittal or reduction of his sentence, the 
state ought then and there to apply for enhancement of sentence and 
its failure to do so cannot but be regarded as abandonment of the claim. ‘The 
acceptance by the High Court of the appealor revision on notice to the respon- 
dent and after a full hearing is, therefore, nothing less than a judgment of ac- 
quittal or a judgment for reduction of sentence. On the other hand the dis- 
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missal by the High Court of an appeal or revision after such a full hearing 


_ amounts to a judgment of conviction. In both cases the judgment is final as 


regards both the accused and the respondent as régards the conviction as well 
as the sentence in all-its aspects, namely, reduction or enlttancement™ In 
that situation no further question of revision : can arise at the instance of 
either party. There can be no further application by the accused challenging 
his conviction or sentence. Nor can there be any further application by the 
State for enhancement of the sentence, for that question could have been. and 
should have been raised when the accused person in the presence of the 
respondent prayed-for acquittal or reduction of sentence and not having then 
been raised it cannot be raised subsequently and consequently no question can 
arise for the exercise of right by the accused under’section 439 (6). This 
result is brought about not by any technical doctrine of constructive res 
judicata which has no application to criminal cases but on the general prin- 
ciple of finality of judgments. The summary dismissal of an appeal or 
revision by the accused, with or without hearing him or his pleader but 
without issuing notice to the respondent is, so far as the accused is con- 
cerned, a judgment of conviction and confirmation of his sentence and he can 


no longer initiate revision petition against his conviction or sentence. The 


judgment or decision is a final judgment qua the accused person, for other- 
wise he could .go on making successive appeals or revision applications 
which obviously he cannot be permitted to do. But the State or other 
interested person who has not been served with any notice of the appeal 
or revision cannot be precluded, by: the summary dismissal of the arcused’s 
appeal or revision, from asking for enhancement, for in'-that situation the 
State or the complainant not being present the question of enhancement was 
not in issue before the Court and the summary dismissal cannot be regarded 
as ati adjudication on the question of enhancement. That question not- 
having been put in issue and not having been decided by the High Court, 
the finality attaching to the summary dismissal as against the accused does 
not affect the position. This, | apprehend, is the true distinction between 
a summary dismissal of an appeal or revision and a dismissal of it after a 
full hearing. The cases of Emperor v. Jorabhai (supra) and the other cases 
following it overlooked this vital distinction as ‘also its effect on the new 
statutory right conferred on the accused person by section 439 (6) and 
they cannot be accepted as correct decisions. In those cases where the 
appeal or revision filed by the accused had been dismissed after a full 


‘hearing in the presence of the State and where there was no application 


by the State or other interested party for enhancement of sentence during 
the pendency of that appeal or’ revision it should have been held that the 
dismissal must be regarded as a judgment which was final as against both 
parties on both points; conviction and sentence and there could be no 
further application for the enhancement of sentence and consequently no 
question of the accused” having a further opportunity of showing cause 
against his conviction could arise. In the cases where the appeal or revision 
filed by the accused had been summarily dismissed without notice to the res- 
pondent, it should have been held that although such dismissal was final as 
against the accused it did not preclude the State or the complainant, who was 
not a party to the dismissal, from applying for enhancement of sentence and 
that as soon as an application for enhancement was made subsequently and 
a notice was issued to the accused, the latter, faced with the risk of having: 
his sentence enhanced, at; once became entitled, under section 439 (6), in 
showing cause against the enhancement of sentence, also to show cause 
against his conviction. The Lahore Full Bench case has decided, inter’ alie 








1. (1926) IL.L.R. 50 Bom. 753. 


y] CHOPRA VU. STATE OF BOMBAY (Bhagwati, 7.). i 113 


that while the dismissal of the accused’s revision application i# limine does 
not prevent the State from subsequently applying for enhancement of the 
sentence, section 439 (6) gives the accused a fresh right to challenge his 
cOmiction when a notice for enhancement is issued to him. That part of the 
decision may well be sustained on this ground as explained above but, with 
great respect, I do not agree with .their view that the accused 1n that case 
had the second right because the summary dismissal of his revision was not 
a judgment at all or was not final even as regards him.. The Rajasthan High 
Court’s decision in so far as it extended the principle to the dismissal of a 
jail appeal without hearing the accused or his pleader under section 421 may 
also be supported gn the ground I have mentioned. A Bench of the Lahore 
High Court in The Crown v. Ghulam Muhammad, has held that where the 
accused’s revision application had been dismissed on notice to the respondent 
and after a full hearing and the State subsequently applied for enhancement 
of sqntence, the accused person could again show cause against his convic- 
tion. With great respect I think that the better reasoning would have been 
to say that such a dismissal of the revision after a full hearing was a judg- 
ment final against both parties on both points of cgnviction and sentence and 
that as the State did not, during the pendency of that revision, apply for revi- 
sion it had, after that dismissal which became a final judgment, no right sub- ' 
sequently to apply for enhancement of sentence and consequently no notice 
under section 439 (2) could issue and no question could arise for the accused 
„person asserting his right under section 439 (6). 


For reasons discussed above I have to hold that the summary dismissal 
of the appeal filed by the appellant in the High Court was a judgment of 
conviction by the High Court and was final so far as the appellant was con- 
cerned and he could not initiate any further tevision application either 
against his conviction or for reduction of sentence after that dismissal but ` 
that it was not final so far as the State was concerned and the State 
was entitled to apply in revision for enhancement of sentence. 
For reasons already stated I must further hold that as soon‘ as 
the State applied for enhancement and a notice was issued on the 
appellant he became entitled under section 439 (6) to again challenge his 
conviction. As I have said this sub-section gives a new and valuable wea- 
pon of defence to an acoused ‘person. who is placed in fresh jeopardy by rea- 
son of an enhancement application ‘having been filed against him and a 
notice to show cause having been issued to him. I find nothing in sections 
369 and 430 to cut down that right. The previous dismissal of his appeal 
had no bearing on the new situation ereated by the enhancement application 
which the Legislature, in enacting section 439 (6), may well and properly 
have thought to be sufficiently serious to deserve and require a thorough 
reexamination by the High Court of the conviction itself in this new con- 
text. There is nothing in principle that I can see which should prevent 
that sub-section from giving a fresh tight to the accused whose appeal or 
revision has-been summarily dismissed to defend himself by challenging his 
conviction when a notice for enhancement is issued to him. 

In my judgment, for the reasons stated above, this appeal should be 
allowed and the matter should go back to the High Court so that the 
State’s application for enhancement may be dealt with according to law 
after giving the appellant an opportunity to show cause against his con- 
viction. 

Bhagwati, J. (Imam, J. subscribing to ‘the judgment).—This appeal 
on certificate under Article 134 (1) (c) of the Constitution raises an important 
question as to the right of a convicted person to show cause against his con- 
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viction while showing cause why his sentence should not be enhanced under 
section 439 (6) of the Criminal Procedure Code. 


The Appellant was charged ‘before the Presidency ie oe 
Court, Bombay, with having committed an offence punishable under se€Ttion 
66 (b) of the Bombay Act XXV of 1949 inasmuch as he was found in posses- 
sion of one bottle of MacNaughtons Canadian Whisky (Foreign) contain- 
ing 8 drams valued at Rs. 20. He was convicted by the learned Presidency 
Magistrate and was sentenced to imprisonment till the rising of the Couri 
and a fine of Rs. 250 in default rigorous imprisonment for one month. He 
presented his petition of appeal to the High Court of Judicature at Bombay 
through his advocate. This petition of appeal was however summarily dis- 
missed by the High Court after hearing the advocatd on the 19th January, 
1953. On the 18th May, 1953 a criminal revision application for enhance- 
ment of sentence was filed by the State and a vule was granted by the Vaca- 
tion Judge on the 12th June, 1953. This rule came for hearing and final 
disposal before a Division Bench of the High, Caurt on the 26th August, 
1953. After hearing the Government Pleader in support of the rule the 
Court was not satisfied that there was a case for enhancement of sentence. 
The learned counsel for the Appellant then wanted to argue for an acquittal 
relying upon the provisions of section 439 (6) of the Criminal Procedure 
Code. Relying however upon the decisions of the Bombay High Court in 
Emperor v. Jorabhai; and Emperor v. Koya Partab,> as also Emperor v. 
Inderchand,® the Court did not allow the learned counsel to argue that the 
order of conviction itself could not be sustained. The application for enhance- 
ment of sentence was thereupon dismissed and the rule was discharged. 
The Appellant applied for leave to appeal to’this Court on the 15th October, 
1953. The Division Bench of the High Court, hearing the application 
, stated the point which arose for determination as under:— . 

“ Wisthsr a summary dismissal of an appeal preferred by an accused person precludes him 
from taking advantage of the provisions of section 439(6) of the Criminal Procedure Code, when he is 
subspqucatly called upon to show cause why the sentence imposed upon him should not be enhanced.” 

It painted out that the consistent view taken by the Bombay High 
Court in this matter had been accepted by the Allahabad and the Patna High 
Courts in Emperor v. Neubat,* and Ramlakhan Chaudhury v. Emperor,’ 
but the view taken by the Lahore High Court in Emperor v. Atta Moham- 
mad, though net directly in point prima facie lent support to the conten- 
tion urged by the learned counsel for the- Appellant. A certificate was there- 
fore granted to the Appellant that it was a fit case for appeal to this Court. 


It’ will be convenient at this stage to briefly indicate the relevant 
- sections of the Criminal Procedure Code which will fall to be considered. 
Section 417 provides for an appeal on behalf of the State Government to 
the High Court from an original or appellate order of acquittal passed by 
any Court other than a High Court. Sections 419, 420, 421, 422 and 423 
prescribe the procedure in cases of appeals. Section 419 deals with peti- 
tions of appeal presented by the appellant or his pleader and section 420 
with petitions of appeal presented when the appellant is in jail. Section 
421 provides for summary dismissal of these appeals if the Appellate Court 
considers that there is no sufficrent ground for interfering, save that no 
appeal presented by the appellant or his pleader is to be dismissed unless 
the appellant or his pleader has had a reasonable opportunity of being heard 
in support of the same, and the Court might also before dismissing an 
appeal summarily call for the record of the case though not bound to do so. 
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l 
if the Appellate Court does not dismiss the appeal summarily, notice of 
appeal is to be given to the appellant or his pleader or to such officer as the 
State Government may appoint in this behalf, under section 422 and the 
payers of the Appellate Court in dismissing the appeal are laid down in 
ae 423, the only relevant provision for the present purpose being that 
in an appeal from a conviction the Appellate Court might with or without 
the reduction in sentence and with or without altering the finding alter the 
nature of the sentence but.......... not so as to enhance the same. Section 
430 incorporates the rule as to the finality of judgments and orders passed 
by an Appellate Court upon appeal except in cases provided for in section 
417 which relates to appeals on behalf of the Government in cases of acquittal 
and Chapter XXXII which relates to reference and revision. Section 435 
deals with the exercise of the revisional powers inter alia by the High Court 
to call for the records of the inferior criminal Courts for the purpose of satis- 
fying itself as to the correctness, legality or propriety of any finding, sentence 
or order recorded or passed and as to the regularity of any proceedings of 
such inferior Courts. Section 438 provides for a reference by the lower 
Appellate Court to the High Court recommending that a sentence which 
has been imposed on a convicted person be reversed of altered. Section 
439 with which we are immediately concerned is couched in the following 
terms :— l 

(1) In the case of any proceeding the record of which has been called for by itself or which 
has been reported for orders, or which otherwise comes to its knowledge, the High Court may, in 
its discretion, exercise any of the powers conferred on a Court of Appeal by Sections 423, 426, 


427 and 428 or on a Court by Section 338, and may enhance the sentence ; and when the Judges 


composing the Court of Revision are equally divided in opinion, the case shall be disposed. of in. 
manner provided by Section 429. 

(2) No order under this section shall be made to the prejudice of the accused unless he has 
had an opportunity of being heard either personally or by pleader in his own defence. ` 

(5) Where under this Code an appeal lies and no appeal is brought, no proceedings by way 
of revision shall be entertained at the instance of the party who could have appealed. 

_ (6) Notwithstanding anything contained in this section, any convicted person te whom an. 
opportunity has been given under Sub-section (2) of showing cause why his sentence, should not 
- be enhanced shall, ın showing cause, be entitled also to show cause against his conviction. 


Section 440 lays down that no party has any right to be heard either ) 


personally or by pleader before any Court when exercising its powers of 
revision provided however that the Court may if it thinks fit, when exer- 
cising such powers hear any party either personally or by pleader and 
nothing in that section shall be deemed to affect section 439 (2) above. 

A person convicted of an offence may file in the High Court a petition 
of appeal or an application for revision challenging his conviction and the 
sentence passed upon him. The petition of appeal may be presented, by 
him from jail or may be presented by him to the High Court in person 
or through his pleader. An application for revision also may be similarly 
presented by him to the High Court. A petition of appeal presented by 
him from jail or presented by him in person or through his pleader as afore- 
said may be summarily dismissed by the High Court after perusing’ the 
same if it considers that there is no sufficient ground for interfering, the latter 
after giving him or his pleader a reasonable opportunity of being heard in 
support of the same and in appropriate cases after calling for the record of 
the case. A notice of appeal may issue only if the High Court does not dis- 
miss the appeal summarily and in that event only there would be a full hearing 
of the appeal in the presence of both the parties. In the case of an appl 
cation for revision also the same may be dismissed summarily and with- 
out even hearing the party personally or by pleader. If however the Court 
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deems fit to issue notice to the opposite party there would be a full bearing 
in the presence of both the parties. These proceedings would normally be 
concerned with the question whether the convittion can be sustained and the 
sentence passed upon the convicted person be set aside or reduced. T 
would be no question here of the enhancement of the sentence. he 
question of enhancement of the sentence would only arise when the High 
Court in exercise of its revisional jurisdiction under section 439 (1) thought 
it necessary to issue a notice for enhancement of sentence to the convicted 
person. Even though the Court exercising its powers of revision would 
not be bound to hear any party personally or by pleader no order under sec- 
tion 439 (1) enhancing the sentence could be made to the prejudice of the 
accused unless he has had an opportunity of being heard either personally 
or by pleader in his own defence. In that event simultaneously with the 
opportunity given to him under Sub-section 2 of showing cause why his 
sentence should not be enhanced he would be entitled in showing cause also 
BO. cause against his conviction by virtue of the provision of section 

The exercise of this right of also showing cause against his conviction 
may arise in 4 different types of cases :— 


(1) Where his petition of appeal has been summarily dismissed either 
without hearing him or after hearing him or his pleader as the case may be; 


(Z2) When his appeal has been dismissed after a full hearing following 
upon the notice of appeal being issued to the opposite party ; 


(3) When his application for revision has been summarily dismissed 
either without, hearing him or after hearing him or his pleader as the case 
may be; and 

(4) Where his application for revision has been dismissed after a full 
hearing following upon a notice issued to. the opposite party. 


` When the High Court issues a notice for enhancement of sentence it is 
exercising its revisional jurisdiction and the question that arises for considera- 
tion is whether in one or more of the cases above referred to the High Court ~ 
has jurisdiction to issue the notice of enhancement of sentence and the con- 
victed person is entitled while showing cause why his sentence should not ~ 
be‘enhancéd also to show cause against his conviction. 


The view taken by the Bombay High Court in the cases noted above has 
been that in all the four cases mentioned above the accused has had an oppor- 
tunity of showing cause against his conviction and that he is not entitled to a 
further or second opportunity of doing so while showing cause why his sen- 
tence should not be enhanced. It has not made any distinction between 
the exercise of appellate or revisional jurisdiction by the High Court nor 
between appeals or revision applications dismissed summarily or in limine 
and appeals or revision applications dismissed after a full hearing in the pre- 
sence of both the parties. It has also extended the same principle to a re> 
ference made under section438 and an order passed by the High Court there- 
upon—"No order on reference”, without even issuing notice to the applicant 

at whose instance the Sessions Judge made the reference. (Vide Emperor 
v. Nandlal Chunilal Bodiwala.)* The Allahabad and the Patna High Courts 
have followed this view of the Bombay High Court in the decisions above 
referred to and the Lahore High Court in Emperor v. Dhanalal,? also fol- 
lowed the same. But this decision of the Lahore High Court was overruled 
' by a Special Bench of that Court in Emperor v. Atta Mohammad. The 
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Special Bench held that the exercise of revisional jurisdiction by the High 

Court is entirely discretionary, that an application for revision is entertained 

as a matter of favour, that no party is entitled to be heard either himself or 

by pleader when the Court is exercising its revisional jurisdiction and that 

herre a dismissal of an application for revision in limine tantamounts 

to a refusal by the Court to exercise its revisional jurisdiction and the con- 

victed person under those circumstances is at all events entitled while show- 

ing cause why his sentence should not be enhanced also to show cause 

against his conviction. It went to the length of holding that section 439 (6) 

confers upon the convicted person an unfettered and unlimited right of show- 

ing cause against his conviction, which right cannot be taken away unless 

there is a judgment in rem which only would operate as a bar to the decision 

of the same matter when it arises in the exercise of what is in effect/the ex- 

ercise of the ordinary appellate jurisdiction. The Rajasthan High Court 

in State v. Bhawani Shankar,’ has drawn a distinction between cases where 
the accused has not been heard at all and given no opportunity to show cause ` 
against his conviction his jail appeal having beén dismissed under section 
421 or his revision application having been dismissed without hearing him 

and cases where he has already been heard and given'an opportunity to 

show cause against his conviction whether it be in appeal or in revision and 

whether his dismissal is summary or on the merits and held that in the former 
cases he is entitled to ask the Court to hear’him and thus allow ‘him to show 

cause against his conviction under section 439 (6) if a notice’ of enhance- 

ment is issued to him. 


The principle as to the finality of criminal judgments has also been in- 
voked while considering this question. This principle has been recognised 
by this Court in Janardan Reddy and Others v. The State of Hyderabad and 
Others, at page 367 where Fazl Ali, J., observed :— 


Tt is true that there is no such thing as the principle of constructive res judicata in a criminal, 
case, but there is such asprinciple as finality of judgments, which applies to criminal as well as civil 
cases and is implicit in every system,wherein provisionsare to be found for correcting errors in appeal 
or in revision. Section 430, Criminal Procedure Code.......... ccc ee eaees .... bas given express 
recognition to this principle of finality by providing that “Judgments and orders passed by an Appel- 
lateCourt upon appeal shall be final, except in cases provided for in section 417 and Chapter XXXII”. 

Section 417 relates to appeals on behalf of Government in cases of acquit- 
tal by any Court other than a High Court and Chapter XXXII relates to re- 
ference and revision which also are powers exercised by the High Court 
over the judgments or orders of inferior Courts, thus excluding from the 
purview of this exception all.judgments and orders passed by the High 
Court as an Appellate Court. Section 430 does not in terms give finality 
to the judgments of the High Court passed in exercise of its revisional 
jurisdiction, but the same principle would apply whether the: High Court 
ig exercising its appellate jurisdiction or its revisional jurisdiction, because 
in either case the High Court which is the highest Court of Appeal in the 
state would have pronounced its judgment, which judgment would replace 
the judgment of the lower Court and would be final. Even while exercis- 
ing its revisional powers under section. 439 the High Court exercises any 
of the powers conferred ona Court of Appeal by sections 423, 426, 427 
428 and it is in effect an exercise of the appellate jurisdiction though exer- 
cised in the manner indicated therein. This principle of finality of criminal 
judgments therefore would equally apply when the High Court is exercising 
its revisional jurisdiction. Once such a judgment has been pronounced by 
the High Court either in the exercise of its appellate or its revisional juris- 
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diction no review or revision can be entertained against that judgment and 
there is no provision in the Criminal Procedure Code which would enable 
even the High Court to review the same or to exercise revisional jurisdiction 
over the same. The judgment of the High Court would replace that wr a 
lower Court which would no longer be subsisting but would be replacé& by 
the High Court judgment and thus it is only the High Court judgment which 
would be final and would have to be executed in accordance with law by 
the Courts below., Section 425 requires that whenever a case 
is decided on appeal by the High Court it should certify its judgment or 


‘order to the Court by which the finding, sentence or order appealed against 


was recorded or passed and the Court to which the High Court certifies its 
judgment or order shall thereupon make such orders as are conformable 
to the judgment or order of the High Court and, if necessary, the record 
shall be amended in accordance therewith. Section 442 similarly provides 
that when a case is revised under Chapter XXXII by the High Court it 
shall in the same manner certify its decision or order to the Court by which 
the finding, sentence or order revised was recorded or passed and the Court 
to which the decision or order is so certified shall thereupon make such 
orders as are conformable to the decision so_certified and, if necessary, the 
record shall be amended in accordance therewith. These provisions are 
enacted because the High Court itself does not execute or carry into 
effect the sentences or orders passed against the convicted persons but the 
work of such execution has necessarily to be done in conformity with the 
sentences or orders passed by the High Court by the Courts which originally 
passed the same. Nevertheless the latter Courts execute or carry into 
effect the sentences or orders which are ultimately passed by the High Court 
and are invested with finality. In these cases there is no occasion at all for 
the exercise of the revistonal powers, by the High Court under section 439 
(1) of the Criminal Procedure Code. That jurisdiction can only be exercised 
by the: High Court when the record of the proceedings of Subordinate Courts 
has been called for by itself or the case has been reported*to it for orders or 
has otherwise come to its knowledge and the High Court suo motu or on the 
application of the party interested thinks it fit to issue a notice fer enhancement 
of sentence. This is a clear exercise of the revisional jurisdiction of the High 
Court and can be exercised by it only qua the judgments of the lower Courts 
and certainly not qua its own judgments which have replaced those of the 
lower Courts. | 


The Criminal Procedure Code unlike the Civil Procedure Code does not 
define “judgment” but there are observations to be found in a Full Bench 


decision of the Madras High Court, in Emperor v. Chinna Kalhtappa 
Gounden and another,’ discussing the provisions of section 366 and sec- 


' tion 367 of the Criminal Procedure Code and laying down that an order 


of dismissal under section 203 is not a judgment within the meaning of 
section 369. The principle of autrefois acquit also was held not to apply 
as there was no trial when the complaint was dismissed under section 203 
with the result that the dismissal of a complaint under section 203 was 
held not to operate as a bar to the re-hearing of the complaint by the same 
Magistrate even when such order of dismissal had not been set aside by a 
competent authority. Section 366 lays down what the language and con- 
tents of a judgment are to be and section 367 provides that the judg- 


/ ment is to contain the decision and the reasons for the decision and unless 


‘and until the judgment pronounced by the Court complied with these 
requirements it would not amount to a judgment and such a 





1, (1905) LL.R. ag Mad. 126: 16 M.LJ. 79 (F.B.) 


i CHOPRA V. STATE OF BOMBAY (Bhagwati, F.). + 19 


judgment when signed would not be liable to be altered or 
reviewed except to correct a clerical error by virtue of the 
provisions of section 369 save as therein provided. These observations of 
tMeaiadras High Court were quoted with approval by Sulaiman, J. in Dr. 
Hori Ram Singh v. Emperor. He observed that the Criminal Procedure 
did not define a judgment but various sections of the Code suggested what 
it meant. He then discussed those sections and concluded that ‘judgment’ 
in the Code meant a judgment of conviction or acquittal. Reference wag 
then made to the observations of Sir Arnold White, C. J., in Emperor v.. 
Chinna Kaliappa Gounden and another which were followed by another 
Division Bench of the Madras High Court in Emperor v. Maheshwara 
Kondaya, and it was held that an order of discharge was nota judgment as 
“a judgment is intended to indicate the final order in a trial terminating in 
either the conviction or acquittal of the accused”. A Full Bench of the 
Bombay High Court in Emperor v. Nanalal Chunilal Bodiwala,’ pronounced 
that a judgment is the expression of the opinion of ihe Court arrived at after 
due consideration of the evidence and all the arguments. It was pointed 
out that sections 366 and 367 applied to the judgrhents of the trial Court and 
section 424 dealing with the judgments of the Appellate Courts provided 
that the rules relating to the judgments of a Trial Court shall apply so far 
as may be practicable to the judgment of any Appellate Court other than a 
. High Court. It followed therefore that there was no definite rule as to 
what the judgment of a High Court acting in its appellate as well as its revi- 
sional jurisdiction should contain. It was quite natural because the judgment 
of the High Court in its criminal jurisdiction was ordinarily final and did not 
therefore require the statement of any reasons whether the High Court was 
exercising its appellate or revisional jurisdiction. The judgment howsoever 
pronounced was however the expression of the opinion of the Court arrived 
at after due consideration of the evidence and all the arguments and would 
therefore either be a judgment of ‘conviction or acquittal and where it would 
not be possible to predicate of the pronouncement that it was such an ex- 


pression of opinion the pronouncement could certainly not be taken as the 
judgment of the High Court. 


A judgment pronounced by the High Court in the exercise of its appellate 
or revisional jurisdiction after issue of a notice and a full hearing in the pre- 
sence of both the parties would certainly be arrived at after due consideration 
of the evidence and all the arguments and would therefore be a judgment and 
such judgment when pronounced would replace the judgment of the lower 
Court, thus constituting the judgment of the High Court the only final judg- 
ment to be executed in accordance with law by the Court below. When how- 
ever a petition of appeal presented by a convicted person from jail is sum- 
marily dismissed under section 421 or a revision application made by him 
is dismissed summarily or in limine without hearing him br his pleader what 
the High Court does is to refuse to entertain the petition of appedl or the cri- 
minal revision and the order passed by the High Court—“dismissed or 1e- 
jected” cannot be said to be the expression of the opinion of the Court arrived 
at after dué consideration of the evidence and ali the arguments. It is a 
refusal to admit the appeal or the criminal revision so that notice be issued 
to the opposite party and the matter be decided after a full hearing in the 
presence of both the parties. It would be only after the appeal or the criminal 
revision was admitted that such a notice would issue and the mere refusal by 
the High Court to entertain the appeal or the criminal revision would certainly 
gn A e 
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not amount to a judgment. The same would be the position when a refe- 
‘rence was made by the lower Court to the High Court under section 438 and 
the. High Court on perusing the reference made an order—‘“no order on the 
reference”—as the High Court on a consideration of the terms of the gefe- 
rence must have come to the conclusion that no prima facie case has been 
made out to warrant an interference on its part. If the High Court thought 
that it was a prima facie case for its interference it would certainly entertain 
the reference and issue a notice to the parties concerned to show cause why 
the judgment and order passed by the lower Court should not be revised. 


When a petition of appeal is presented to the High Court by the con- 
victed person or his pleader section 421 provides that no such appeal should 
be dismissed unless the appellant or his pleader has had a reasonable opportu- 
nity of being heard in support of the same and the High Court might before 
dismissing an appeal under that section, call for the record of the case but 
would not be bourd to do so. Even in such a case the hearing accorded to 
the appellant or his pleader would be with a view to determine whether there 
was a prima facie case made out to warrant its interference in appeal. The 
appellant or his pleader would be heard in support of that position and if he 
satisfied the High Court that there was a prima facte case for its interference 
the High Court would admit the appeal and order a notice to issue to the 
opposite party in which event the appeal would be decided after a full hearing 
in the presence of both the parties. The calling for the records of the case 
also though not compulsory but discretionary with the Court would be for 
this very purpose, viz., to determine whether a prima facie case for its inter- 
ference was made out. The whole purpose of the hearing accorded to the 
appellant or his pleader even after calling for the records of the case would 
be to determine whether a prima facie case for its interference was made 
out and, it would not} be within the province of the Court at that stage 
to fully consider the evidence on the record and hear arguments from the 
appellant or his pleader with a view to determine whether the conviction 
could be sustained or the séntence passed upon the accused could be reduced. 
The setting aside of the conviction and the reduction, if any, in the sentence 
could only be determined by the Court after notice was issued to the opposite 
party and a full hearing took place in the presence of both the parties. Even 
in the case of a summary dismissal of a petition of appeal under these circum- 
stances the position would certainly not be any different from that which ob- 
tains in the case of a summary dismissal of the petition of appeal presented 
by the convicted person from jail or the summary dismissal of an application 
for criminal revision made by him or on his behalf to the High Court. In 
all these cases there will be no judgment of the High Court replacing the 
judgment of the lower Court, and the action of the High Court would only 
amount to a refusal by the High Court to admit the petition of appeal or 
the criminal revision and issue notice to the opposite party with a view to 
the final determination of the questions arising in the appeal or the revision. 
The order dismissing the appeal or criminal revision summarily or in limina 
would no doubt be a final order of the High Court not subject_to review or 
revision even by the High Court itself but would not tantamount to a judg- 
ment replacing that of the lower Court. The convicted person would be 
bound by that order and would not be able to present another petition of 
appeal or application for criminal revision challenging the conviction or the 
sentence passed upon him by the lower Courts But such order would not 
have the effect of replacing the judgment or order of the lower Court which 
would in that event be subject to the exercise of revisional jurisdiction by 
the High Court under section 439 of the Criminal Procedure Code at the in- 
Stance of the State or an interested party. In the cases (1) and (3) noted 
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above therefore there being no judgment of the High Court replacing tne 
judgment of the lower Court section 439 (1) would operate and the High. 
‘Court in exercise of its revisional jurisdiction either suo motu er on the 

jcation of the interested party would be in a position to issue the notice 
of enhancement of sentence which would require to be served on the aecused 
under section 439 (2) so that he would have an opportunity of being heard 
either personally or by pleader in his own defence. In that event the con- 
victed person in showing cause why his sentence should not be enhanced 
would also be entitled to show cause against his conviction. 


It follows therefore that in the case of a summary dismissal or a dismis- 
pal in limine of petitions of appeal or applications for criminal revision even 
if the convicted person or his pleader has been heard by the High Court 
with a view to determine if there is a prima facie case for its interference, the 
convicted person to whom an opportunity has been given under section 439 
(2) of showing cause why his sentence should not be enhanced would in 
showing cause be entitled also to show cause against his conviction. The 
same would also be the position when a reference made by the lower Court 
to the High Court under section 438 of the Criminal Procedure Code is re- 
jected by the High Court without issuing notice to the parties concerned by 


` merely ordering—“no order on the reference”. In cases where the petition 


of appeal or the application for criminal revision is admitted by the High 
Court and a notice is issued to the opposite party and the High Court main- 
tains the conviction with or without reducing the sentence passed upon the 
accused the judgment of the High Court in the exercise of its appellate or re- 
visional jurisdiction would replace the judgment of the lower Court and 
there would be no occasion at all for the exercise by the High Court of its 
Tevisional powers under section 439 (1) which can only be exercised qua 
the judgments of the lower Courts and certainly not qua its own judg- 
ments. ‘The cases (2) and (4) noted above would therefore be outside thei 
purview of section 439 (1). If that is so there would be no question of 
giving the accused an opportunity of being heard either personally or by 
pleader inthis defence under section 439 (2) and the provisions of section 
439 (6) would certainly not come into operation at all. If no notice of en- 
hancement of sentence could issue under these circumstanres no question at 
all could arise of the convicted person showing cause why his sentence should 
not be enhanced and being entitled in showing cause also to show cause 
against his conviction. 


It follows by way of a necessary corollary that no notice for enhancement 
of sentence can be issud by the High Court when a judgment is pronounced 
by it after a full hearing in the presence of both the parties either in exercise 
of its appellate or its revisional jurisdiction. Such notice for enhancement of 
sentence can be issued by it either suo motu or at the instance of an interested 
party when the judgment of the lower Court subsists and is not replaced 
by its own judgment in the exercise of its appellate or its revisional juris- 
‘diction. When the judgment of the lower Court has been under its scru- 
tiny on notice being issued to the opposite party and on a full hearing ac- 
corded to both the parties notice for enhancement of sentence can only be 
issued by it, before it pronounces its judgment replacing that of the lower 
‘Court. When such hearing is in progress it is incumbent upon the High 
Court or the opposite party to make up its mind before such judgment is 
pronounced whether a notice for enhancement of sentence should issue to 
the accused. There would be ample time for the opposite party to make 
up its mind whether it should apply for a notice of enhancement of the 
sentence. The High Court also on a perusal of the record and after hearing 
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the arguments addressed to it by both the parties would be in a position to 
make up its mind whether it should issue such notice to the accused. But 
if neither the opposite party nor the High Court does so before the hearing 
ig concluded and the judgment is pronounced it will certainly not be_o 

to either of them to issue such notice for enhancement of sentence to the 
accused, because then the judgment of the High Court in the exericse of 
its appellate or revisional, jurisdiction would replace that of the lower 
Court and section 439 (1) would have no operation at all. Even in the 
case of a reference by the lower Court under section 438 of the Criminal 
Procedure Code the High Court if it did not summarily reject such a 
reference would issue notice to the parties «concerned and then there would 
be occasion for it either suo motu or on the application of an interested 
party to issue a notice of enhancement of sentence beforé the hearing was 
concluded and a judgment was pronounced by it, The procedure obtain- 
ing in the several High Courts to the effect that notice for enhancement of 
‘sentence can issue even after the appeal or the application for criminal 
revision is disposed of by the High Court and judgment pronounced 
een is not correct and is contrary to the true position laid down 
above. 


It was contended that the non-obstente clause in section 439 (6), viz., 
‘‘notwithstanditg anything contained in” this section’ was meant to confer 
upon the convicted person a right to show cause against his conviction in 
those cases where a notice to show cause why his sentence should not be 
enhanced was issued against him, whatever be ‘the circumstances under 
which it might have been issued. Once you had a notice for enhancement 
of sentence issued against the convicted person this right of showing cause 
against his conviction also accrued to him and that right could be exercised 
by him even though he had on an earlier occasion unsuccessfully agitated 
the maintainability of his conviction either on appeal or in revision. This 
non-obstante clause could not, in our opinion, override the requirements of 
section 439 (1) which provides for the exercise of revisional powers by the 
High Court only qua the judgments of the lower Courts. Section 439 (6) 
would not come into operation unless a notice for enhancement was issued 
under section 439 (Z) and a notice for enhancement of sentence under sec- 
tion 439 (2) could not be issued unless and until the High Court thought 
it fit to exercise its revisional powers under section 439 (1) qua the judg- 
ments of the lower Courts. The High Court has no jurisdiction to exercise 
any revisional powers qua its own judgments or orders, the same being in- 
vested with finality and otherwise being outside the purview of the exercise 
of its revisional jurisdiction, and the only purpose of the non-obstante clausa 
in section 439 (6) can be to allow the convicted person also to show cause 
against his conviction when he is showing cause why his sentence should 
not be enhanced in spite of the prohibition contained section 439 (5). 
Where an appeal lies under the Code and no appeal is brought no proceed- 
ings by way of revision can be entertained at the instance of the party who 
could have appealed. If the convicted person could have filed an appeal 
but had failed to do so he could certainly not approach the High Court in re- 
vision and ask the, High Court to set aside his conviction. If he could not 
file any application in revision he could not show cause against his convic- 
tion under section 439 (1) of the Criminal Procdure Code and it was in order 
to remove this disability that the non-obstanteclause in section 439 (6) was 
enacted so that when the High Court was exercising its revisional jurisdic- 
tion the convicted person could show cause against his conviction in spite 
of the fact that otherwise he could not have been able to do so, he not having 
appealed when an appeal lay and therefore not being entitled to file an appli- 
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cation in criminal revision and challenge the validity or maintainability of 
his conviction. Section 439 (6) therefore confers on the convicted person 2 
right which he can exercise in the event of a notice for enhancement of sen- 
tence bong issued against him in the exercise of the revisional jurisdiction 
by Me High Court in spite of the fact that he was not entitled to question 
the validity or maintainability of his conviction in a substantive application 
for criminal revision filed by him for the purpose and this right is. available 
to him only if the High Court exercising its revisional jurisdiction under 
section 439 (1) thinks it fit to issue a notice of enhancement of sentence 
against him under section 439 (2) and in that event he has the right also to 


show cause against his conviction when showing cause why his sentence 
should not be enhanced. 


We shall now review the decisions of the various High Courts to which 
our attention has been drawn by the learned counsel appearing before us. 
Turning first to the decisions of the Bombay High Court we were referred 
to Emperor v. Chinto Bhairava, a decision given in the year 1908 which re- 
cognised the invariable practice of that Court for over 25 years according 
to which the accused in showing cause why the sentence should not be en- 
hanced was not allowed to discuss the evidence and satisfy the Court that he 
had been wrongly convicted. ‘The practice of the Court in such cases was 
to accept the conviction as conclusive and to consider the question of enhance- 
ment of sentence on that basis. It was open to the accused to apply for re~ 
vision of ‘the conviction, but having failed to avail himself of that, he’ could 
not be permitted to assail the conviction in a proceeding where the sole ques- 
tion was whether the sentence passed by the lower Court was adequate or not. > 
It may be noted that this decision was in the year 1908 long before the amend- 
ment of Section 439 of the Criminal Procedure Code by Act XVIII of 1923 
by adding sub-section (6) thereto. 


. The next decision to which we were referred was Emperor v. Mangal 
Naran? In that case ‘simultaneously with the admission of an appeal filed 
by the accused the Court issued a notice for enhancement of sentence. When 
the appeal and the notice came for hearing together before the Division Bench 
the Court observed that such a practice was not desirable. It was likely to 
produce an impression on the mind of an illiterate accused in jail that it was 
proposed to enhance the sentence because he had appealed. MacLeod, C.J. 
there expressed an opinion that if after an appeal had been heard on its merits 
and dismissed a notice to enhance the sentence was issued, the accused had 
still the right to show cause against his conviction, though any attempt 
to set aside the conviction would not have much chance of success. He 
however expressed his preference in favour of the old practice, viz. first to 
deal with the appeal and then to consider whether a notice to enhance should 
issue. No question had arisen for consideration of the Court in that case 
as to the true construction of the provision of Section 439 (6) of the Criminal 
Procedure Code and the only question considered by the Court there was 
what should be the proper procedure to be adopted whefi issuing a notice 
for enhancement of sentence, whether it should be issued simultaneously 
with the admission of the appeal or after the appeal was finally heard and 
disposed of. 


~ 


This opinion expressed by MacLeod, C.J. was therefore treated as e@biler 
in Emperor v. Jorabhai Kisanbhai® The question that arose for considera- 
tion of the Court in that case was whether after an appeal of an accused nerson 
against his conviction and sentence had been dismissed by a Division Bench 
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of the High Court and a notice to enhance the sentence was issued on an 
application on behalf of the Government the application for enhancement of 
sentence could be heard on its merits by another Division Bench of the 
High Court treating the conviction as correct or the accused was under 
circumstances not entitled under Section 439 (6) to be re-heard on the merits 
of his conviction. The appeal filed by the accused against his conviction 
and sentence had been dismissed on the 7th April, 1926. After judgment 
was delivered by the Court, the Government Pleader applied erally for issue 
of a notice for enhancement and that application was granted. The appli- 
cation was heard on the 17th June 1926 and it was urged on behalf of the 
accused that the only proper procedure was to issue a notice for enhance- 
nient of sentence before the appeal had been actually disposed of and that 
once the appeal was disposed of by the Court there was no legal power to 
enhance the sentence under Section, 439 of the Criminal Procedure Code. 
That contention was negatived the Court observing that so far as the point 
of procedure was concerned there was no hard and fast rule as to the appro- 
priate time for the issue of notice of enhancement of sentence by the High 
Court and resorting to the principle of the finality of judgments as regards the 
accused being concluded by the judgment of the High Court dismissing his 
appeal and confirming the sentence passed upon him. The judgment there 
was interpreted as confirming the conviction and rejecting the appeal as to the 
sentence in the sense that it saw no reason to reduce it and that was not 
treated as a decision that the sentence should not be enhanced if a proper 
procedure was taken such as the Code allowed for the purpose and therefore so 
far as the judgment went there was nothing which in any way tied the hands 
“of the Court. Sections 369 and 430 of the Criminal Procedure 
Code were referred to and the Court held that the observations of MacLeod 
C.J. in Emperor v. Mangal Naran, above referred to were obiter dicta not 
binding upon them and the application must be heard on the merits treating 
the conviction as correct in view of the dismissal of the appeal. ` 


It is no doubt true as observed by Madgavkar, J. in regard to the practice 
as to the proper time for issuing of the notice of enhancement that the ques- 
tion of adequacy of punishment is, in the first instance, a matter for the Go- 
vernment and for the District Magistrate. From the time when the sen- 
tence is passed, and at all events up to the time when an appeal is admitted 
and notice is received, it is open to Government to consider the sufficiency 
of a sentence and before hearing of the appeal, to apply to the High Court 
fer enhancement of the sentence if they are so advised. In that event the 
appeal as well as the notice of enhancement would be heard together and the 
Court hearing the appeal would apply its mind not only to the question whe- 
ther the conviction should be confirmed but also to the question whether the 
sentence should be reduced or enhanced as the case may be. It is only in 
rare instances that the High Court considers for itself, the question of enhance- 
ment of senténce and only if no action has been taken by the Government 
and if the High Court thinks that the interests of justice imperatively de- 
mand it. In such a case it would be a matter for consideration by the High 
Court whether it should issue notice-at the very time of tha admission or 
whether it should do so while disposing of the appeal on the merits 
as to the conviction. The observations of the learned Judge however in so 
far as they seem to suggest that the appeal should be disposed of first and the 
question of enhancement of sentence should be considered by the same 
Bench immediately afterwards or that the notice fof enhancement could be 
issued by the Court after the disposal of the appeal on the merits as to con- 
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viction do not take into account the fact that after the judgment is pronoun- 
ced and the conviction -is confirmed involving as a necessary corollary thereof 
the confirming of the sentence passed upon the accused also if the same 1s not 
“reduced, the judgment, of the High Court replaces that of the lower Court 
and the exercise of any revisional powers by the High Court by way of en- 
hancement of the sentence is necessarily eschewed. These revisional po- 
wers could only be exercised by the High Court gua the judgment of the 
lower Court and once that judgment is replaced by the judgment of the High 
Court, the High Court has no further powers to review or revise its own judg- 
ment and enhance the sentence which is, thus passed by it upon the accused. The 
principle as to the finality of judgments applied by the Court by virtue .of the 
provisions of section 369 and Section 430 of the Criminal Procedure Code 
should not have been confined merely to the question of confirming the con- 
viction but also should have been extended to the confirming of the sentence 
in so far as the High Court did not see any reason to reduce the sentence al- 
ready passed by the lower Court upon the accused. When the High Court 
hears the appeal on its merits it does not apply its mind only to the question 
whether the conviction should be confirmed but also applies its mind to the 
adequacy of the sentence passed upon the accused by the lower Court. In 
thus applying its mind to the question of sentence it also considers whe- 
ther the sentence passed upon the accused by:the lower Court is adequate 
in the sense that it is either such as should be reduced or is such as should be 
enhanced. The questions of the reduction of the sentence or enhancement’ 
of the sentence are not to be viewed as if they fall into water-tight com- 
partments and the mind of the Court hearing the appeal on merits is directed 
to the consideration of the matter in all its aspects including the confirming of 
the conviction and the reduction or enhancement of the sentence as the case 
may be. The principle of finality of judgments should therefore be extended 
not only to the question of the confirming of the conviction but also to the 
question as to the adequacy of the sentence, whether the sentence which is 
passed upon the accused by the lower Court should be reduced, confirmed 
or enhanced. Once therefore the judgment of the High Court replaces that 
of the lower Court there is no question which can ever arise of the exercise 
by the High Court of its revisional powers under Section 469 (1) of the 
Criminal Procedure Code and the proper procedure therefore if the High 
Court thought it fit either suo motu or on the application of the interested 
party to issue the notice of enhancement of sentence, is to issue the said 
notice before the hearing of the appdal is concluded and the judgment of the 
High Court in appeal is pronounced. We are therefore of the opinion that 
the decision reached by the High Court of Bombay in Emperor v. Jorabhai! 
was not correct in so far as it held that the notice of enhancement could be 
issued by the High Court at the instance of the Government after the 
dismissal ‘of the appeal on merits. ‘The notice for enhancement issued in 
that case was not competent and should not have been issued at all by the 
High Court. , 

The decision in Emperor v. Jorabhai was followed in Emperor v. Koya 
Partab? which extended the same principle to an appeal which had been pre- 
sented from jail and was summarily dismissed under Section 421 of the Cri- 
minal Procedure Code. While dismissing the same the Court issued a notice 
for enhancement. When the notice came for’ hearing the accused contended 
that he was entitled to be heard on the merits as to whether he should have 
been convicted or not relying upon the provisions of Section 439 (6). 
Beaumont, C.J. relied upon the provisions of Section ‘430 and observed that 
the accused was not at liberty to be heard on the merits. The judgment of 
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the Court of Appeal dismissing the appeal on the 9th June, 1930 was a final 
order which the Court was not at liberty to differ from and the non-obstante, 
clause in Section 439 (6) did not entitle the accused to go behind Section 430 
and to show cause against his conviction after his appeal had been dismiss 

The learned Chief Justice followed the decision in Emperor v. Jorabhas* 
and observed that the only distinction between that case and the one before 
him was that that case had been heard on the merits and not summarily dis- 
missed. But in his view that distinction was not one of principle. We are 
of the opinion that the order which had been pronounced by the Court of 
Appeal on the 9th June, 1930, wás not a judgment of the High Court which 
replaced that of the lower Court and even though it might come: within the 
description of an order within the meaning of Section 430 it was not a 
judgment within! the meaning of the term set out above and not being a 
judgment was no bar to the accused showing cause also against his convic- 
tion whea showing cause against the notice for enhancement. The matter 
was one falling within the category of case No. 1 noted above and it was 
open to the accused even though his petition of appeal from jail was sum- 
marily’ dismissed under Section 421 to urge while showing cause against 


the notice of enhancement of sentence also to show cause against his ` ` 


conviction. This decision was therefore in our opinion incorrect and the 
accused ought to have been heard on the merits as to whether he should 
have yeen convicted or not. 


Emperor v. Ramchandra Shankarshet Uravane? was a case where the 
High Court admitted the appeal and at the same time issued a notice to the ac~ 
cused for enhancement of sentence. ‘The observations of MacLeod, F. in 
Emperor v. Mangal Naran, were followed in spite of the fact that they 
had been held obiter ‘by the Division Bench of the Court in Emperor v. 
Jorabhai. Emperor v. Jorabhai was also referred to and it was held that 
it was neither nesessary nor desirable for the High Court to issue a notice 
for enhancement of sentence at the time of admission of the appeal. It was 
however observed that it was open to consider the question of enhancement 
of sentence after the appeal had been heard. If those observations were 
meant to convey that the question of enhancement of sentence could be 
considered after the appeal had been disposed of and judgment was pro- 
nounced by the High Court we do not agree with the same. But if they 
were meant to convey that the High Court could hear the accused on the 
question of enhancement of the sentence at the same time when his appeal 
was heard, before pronouncement of the judgment on the question of the 
conviction and the sentence passed upon him, they were perfectly in order. 


The decision in Emperor v. Inderchand* extended the principle enun- 
ciated in Emperor v. Jorabhaw further by applying it to a case where an 
application for revision by the accused against his conviction and sentence 
had been dismissed by the High Court. In that case the accused had filed 
an application for revision which was summarily dismissed by the Vacation 
Judge on the 30th April, 1954. After such symmary dismissal of the appli- 
cation the Government filed the criminal revision application for enhance- 
ment of sentence. The Division Bench held that the criminal revision appli- 
cation of the accused having been fully disposed of by the learned Vacation 
Judge there was a valid order of dismissal, that Section 430 debarred the 
accused from having that order of dismissal reviewed by the High Court 
that the right conferred by Section 439 (6) could not give an accused person 
a right to be heard against his conviction if such a right was in conflict with 
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the other provisions of the Code, that under Section 369 the Court had no 
power to alter the decision of the learned Vacation Judge dismissing the 
revision petition filed by the accused and that if the accused had already 
unsuccessfully exercised his right of appeal or revision to the: High Court 
he wes not cntitled in a subsequent application by the Government for en- 
hancement of sentence to ask the High Court to go once more into the meri 
of the case and to set aside the conviction whigh the same Court had pre- 
viously confirmed either in appeal or on a revision application. Divatia, J. 
was conscious of the somewhat anomalous position so far as the accused 
was concerned and referred to the observations of the Court in Emperor v. 
Babu Pandurang Mhasket where it was stated and rightly that where the 
High Court itself wanted to enhance the sentence, in order that the accused 
might have the right to challenge his conviction before the same bench 
which was hearing either the appeal or the application for enhancement, 1t 
was proper that the application for enhancement should be heard before 
the appeal was finally decided, so that the accused might be heard at the very 
time when the question of enhancement was before the Court. While ap- 
proving of these observations the learned Judge hawever, observed that it 
was possible only in a case where the High Court itself wanted to enhance 
the sentence and gave notice to the accused and not so in a case where 
Government approached the High Court by way of a revisional application 
as it was entitled to do under Section 439 (1). Government might approach 
the High Court in revision under Section 439 (1) at any time within six 
months after the decision of the lower Court and in the meanwhile the 
accused might have come to the High Court and his application might have 
been rejected. That might result in this that the conviction might be con- 
firmed by one Bench or a single Judge as might happen in a particular case 
and the application for enhancement might be heard by another Bench. 
But, so far as the provisions of the section were concerned, whatever might 
be the anomaly in this procedure, the learned Judge did not think that the 
incenvenience or hardship to the accused should lead the Court to construe 
Section 439 of the Criminal Procedure Code in a manner which, according to 
the view of the learned Judge, was not intended by the Legislature. These 
observations however did not take count of the fact that if a petition of 
appeal or a criminal revision application filed by the accused was dismissed 
summarily or in limine there was no question of a judgment of the High 
Court replacing that of the lower Court and the order of the High Court 
merely amounted to a refusal by it to interfere either in the exercise of its 
appellate or revisional jurisdiction which order though final and not being 
susceptible of review or revision by the High Court itself, did not amount 
to a judgment of the High Court barring the application of Section 439 (1) 
of the Criminal Procedure Code. In that event the judgment of the lower 
Court not being replaced by a judgment of the High Court it could be the 
subject-matter of criminal revision at the instance of the Government in 
the matter of the enhancement of thd sentence and all the provisions of Sec- 
tion 439 would then come into operation. The High Court would be bound 
then under Section 439 (2) to give an opportunity to the accused to be heard 
in his defence before the sentence passed upon him by the lower Court 
was enhanced and the accused would under Section 439 (6) be entitled in 
showing cause against the notice of enhancement also to show cause 
against his conviction. This decison of the High Court therefore 
was incorrect and the accused ought to have been allowed in spite of the 
summary dismissal of his application in revision to show cause against his 
conviction while showing cause against the notice for enhancement. 
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One more decision of the Bombay High Court may be referred to and 
that is Emperor v. Nandlal Chunilal Bodiwala.t That was a case where 
the Sessions Judge of Ahmedabad had at the instance of the petitioner made 
a reference to the High Court recommending that the Additional Magistrate 
had no jurisdiction, power or authority to pass the order complained ag®inst 
apd that the High Court should quash the same. On the reference coming 
before the High Court the following order was passed without issuing 
notice:—‘“no order on this reference”. The petitioner thereupon filed a 
criminal revision application to the High Court praying that the order of the 
Additional District Magistrate be quashed. This revision application 
came for hearing before a Division „Bench and the Court requested the Chief 
Justice to constitute a Full Bench to consider the following point: . 

“ When on a reference made by the Sessions Judge under section 438 of the Criminal Procedure 
Code, a Division Bench of this Court passess an order without issuing notice, mz., No order on this 
reference,’ whether the applicant at whose instance the Sessions Judge made the reference is entitled 
to make an application in revision to this Cuurt in the same matter, in view of the provisions or section 
369 of the Criminal Procedure Code.” ` 


The application was heard by a Full Bench and it was contended on 
behalf of the petitioner that when the High Court without issuing notice 
to the applicant disposed of the reference made by the Sessions Judge by 
stating “no order on the reference” there was no judgment -given on the 
merits. . The order of the Court only. meant that the Court would not 
allow the matter to be brought before it on the -recommendation of the 
Sessions Judge and merely disposed of it on that view. If a mere order 
of disposal of a reference or revision application amounted to a judgment 
the party in whose favour a reference was made by the Sessions Judge 
. would be deprived of the right he had of approaching the High Court in 
revision against the order, if the Court disposed of the matter in the manner 
it had done in that case. This argument was repelled by the Full Bench. 
It held that Section 369 of the Criminal Procedure Code debarred the peti- 
tioner from making the criminal revision application, that the order of the 
High Court passed upon the reference amounted to a judgment within the 
meaning of that term in Section 369 of the Criminal Procedure Code and 
after it was signed it could not be altered or reviewed in a subsequent ap- 
plication for revision and that even though the Division Bench of the High 
Court passed the.order “no order on this reference” without issuing notice 
to the applicant, the applicant in whose favour the Sessions Judge 
made a reference was not entitled to make an application in revision 
to the High Court in the same matter. Even though this conclusion was 
reached by the Full Bench they observed that they were not unaware that 
the applicant had a grievance that his position had been worsened and not 
improved by the Sessions Judge being in his favour, because if the recom- 
mendation of the Sessions Judge was turned down without hearing the 
petitioner, as had happened in that case he was worse off, while if the 
Sessions Judge would have been against him he could have still 
applied to the High Court in revisiot and got an opportunity 
to put his case before the High Court. This was recopnised 
no doubt as an anomaly but it was caused by the provision of 
Rule 26 of the Appellate Side Rules of the Bomba High Court which 
compelled a party to apply to a lower revisional Court before applying in 
revision to the High Court. This’ disability which the petitoner suffered 
from was emphasised in that if the Sessions Judge had dismissed his appli- 
cation he could then have applied to and argued his case before the High 
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Court, but because the Sessidns Judge was ‘in his favour and had therefore 
got to make a reference to the High Court recommending it to set aside the 
order and because the’ High Court was not satisfied with the reasons for the 
recommendation, and disposed of it without issuing a rule, the petitioner 
was barred from urging his arguments before the High Court. It might 
be that the reasons given by the Sessions Judge for the recommendation 
might be weak or might be insufficient, whereas the petitioner, if he appeared 
might be able to urge cogent and sufficient reasons for setting aside the 
original order. In spite of pointing out this disability the only recommen- 
dation which was made by the Full Bench was that the Rule 26 of the 
Appellate Side Rules should be properly amended so as to issue notice to 
all the parties concerned when a reference was made by a Sessions Judge 
recommending the setting aside of an order of the Trial Court, We are 
of the opinion that the Full Bench should not have stopped short at point- 
ing out this disability which the applicant suffered from but should have gone 
further and held that the order passed by the High Court on the reference, 
though final under Section 430 of the Criminal Procedure Code was not a 
judgment within the meaning of that term and therefore did. not debar the 
applicant from making the criminal revision application which he did under 
Section 439 (1) of the Criminal Procedure Code. Such an order did not 
amount to a judgment within the definition thereof given by the Full Bench 
itself which was: “a judgment is the expression of the opinion of the Court 
arrived at after due consideration of the evidence and of the arguments” as 
pointed out earlier in the course of this judgment. We are of the opinion 
that this decision of the Bombay High Court was also incorrect. 


Emperor v. Jorabhai; was followed-by the Lahore High Court in Em- 
peror v. Dhanalal In that case a revision petition filed on behalf of the- 
convicted person was dismissed after hearing counsel. Subsequently a report 
of the Sessions Judge was received and the learned Judge who had dismissed 
the revision petition issued a notice for enhancement of sentence and the Court 
held that Section 439 (6) was meant to give an accused person to whom a 
notice for enhancement was issued and who had not appealed or if no appeal 
lay had not applied for revision of his conviction, an opportunity to question 
the correctness of his conviction if it was proposed to enhance his sentence. 
But if a petition for revision against his conviction by a convict had been 
rejected by a Judge of the High Court and a notice had subsequently been 
issued to him to show cause why his sentence should not be enhanced the 
convict was barred from showing cause against his conviction and the fact 
that the previous order dismissing the revision was passed without issuing 
notice to the opposite party made no difference to the position. The Court 
also invoked the principle of the finality of judgments and further held that 
the words “unless he had already done so” though not occurring at the end 
of the sub-section were to'be presumed to be implied from the ordinary pre~ 
sumption as to the finality of orders in criminal revision proceedings. In 
arriving at this conclusion Addison, J. observed :— 


“In the present case there has been a judgment of this Court on the very full revision appli- 
cation brought by the convict. By that judgment the petition was dismissed and the conviction 
confirmed, Under section 369, Criminal Procedure Code that judgment cannot be reviewed. It is 
a final judgment of this Court, and in my opinion the provisions of sub-section (6), section 439, do not 
give the convict another opportunity in these circumstances to be heard as regards his conviction.” 
There was no justification whatsoever for reading the words “unless he- 
had already done so” in the section and the reasoning adopted by the learned’ 
Judge in our opinion wrongly invested the order passed by the High Court 
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in the éxercise of its revision4l jurisdiction. dismissing the application 
without issuing a notice to the opposite party with the character of a judg- 
ment which could only be enjoyed by it if it had been pronounced after a full 
hearing in the presence of both the parties after notice issued to the opposit€ 
party. Then the pronouncement of the High Court would have been a judg- 
ment replacing the judgment of the lower Court and not subject to the exer- 
cise of any revisional jurisdiction under Section 439 (1) of the Criminal Pro- 
cedure Code. Where the petition for revision against his conviction pre- 
sented by the convict had been rejected by the High Court in limine the order 
passed by the High Court did not tantamount to a judgment which would 
debar the convict from showing cause against the conviction when showing . 
cause against a subsequent notice for enhancement of sentence issued by the 
High Court. 


The learned Judge further observed: 


“ There appears to be no distinction between dismissing a revision petition in lume or after notice. 
The judgment is in either case an effective and final judgment of the Court. In this respect there is 
no difference between a revision pstition and a memorandum of appeal...... In these circumstances 
I can see no force in the argument that an order dismissing a revision petition without issuing notice 
is different from an order after the issue of notice, or that there is any distinction between a judgment 
of this Court passed on the revision side and one on the appellate side.” 


While agreeing with the observations of the learned Judge that for the 
purposes of Section 439 (1) there was no distinction between a judgment of 
the High Court passed on the revision side and one on the appellate side we 
are of the opinion that there is a real distinction between orders dismissing a 
revision petition or a petition of appeal im limine without issuing 
notice to the opposite party and judgments pronounced by the High Court 
in the exercise of its appellate or revisional jurisdiction after a full hearing 
in the presence of both the parties after the issue of notice. The latter are 
judgments in the trué sense of the term which debar the exercise of revisional 


jurisdiction by the High Court under Section 439 (1) of the Criminal Proce- 
dure Code: 


This decision of the Lahore High Court was however overruled by a 
Special Bench of that Court in Emperor v. Atta Mohammad. A criminal 
revision application had been dismissed in limine and thereafter a notice fon 
enhancement of sentence was issued by the High Court. The decision of that 
Court in Emperor v. Dhanalal,? following Emperor v. Jorabhai} was cited 
as debarring the accused from showing cause against his conviction and 
Blacker, J. before whom the matter was argued in the first instance recom- 
mended a reference to a larger Bench and the reference came up for hearing 
aud final disposal before a Special Bench of the Court. It was held that the 
accused was entitled to show: cause against his conviction notwithstanding 
the fact that. his petition for revision of the order by which he was convicted 
had already been dismissed in limine under Section 435 of the Criminal Pros 
cedure Code. The question whether an order under Section 435 was a judg- 
ment was discussed by Blacker, J. while pronouncing the judgment of the 
Special Bench. He referred to the case of Dr. Hori Ram Singh v. Emperor, 
above referred to and quoted with’ approval the observations of Sulaiman. 
J. that every order in a criminal matter was not a judgment and that ‘judg- 
ment’ in the Criminal Procedure Code meant a judgment of conviction or 
acquittal. Applying this definition the learned Judge observed :— 
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‘Tt will be seen that an order under section 435 can with difficulty be called a judgment. All 
that a Judge does at this preliminary stage is either to send for the records of the lower Court with a 
jew to examining them under section 439 (1) or to refuse to do so. It is difficult to see how the latter 
can pggsibly ‘be called a judgment of conviction. When such an order consists of the one word 
“ Dismissed ” can it necessarily be taken as a judicial pronouncement that in the opinion of the Judge 
the respondent was rightly convicted upon the evidence ? It seems to me that all that it means is 
that the Judge sees no adequate ground disclosed in the petition or on the face of the judgment for 
proceeding further.” 


This reasoning in our opinion was quite sound. But the learned Judge 
proceeded further to make a distinction between the summary dismissal of a 
petition of appeal under Section 421 and the summary dismissal of a criminal _ 
revision application under Section 435 stating that the reasons for which the 
High Court would summarily dismiss an appeal were very different from 
those for which it would refuse ta interfere in revision, and in the case of 
appeal it would only do so when the material before it was sufficient to satisfy 
it beyond any doubt of the accused’s guilt, whereas, on revision the High Court 
would not interfere merely because it did not agree on every point with the 
Court below, as long as the Courts below have come to a reasonable decision 
on the evidence. This distinction in our opinion does not affect the position 
that the order pronounced by the High Court dismissing the petition of ap- 
peal or a criminal revision application in imine without issuing notice to the 
opposite party is merely an order dismissing the same on the ground that 
there is no prima facie case for mterference of the High Court and does not 
amount to a judgment pronounced by the High Court after full hearing in the 
presence of both the parties which only can debar the High Court from exer- 
cising its revisional jurisdiction under section 439 (1). Mr. Justice Mahajan 
as he then was delivered a concurring judgment but went a step further and 
observed that the true interpretation of section 439 (6) was that it gave an 
unlimited right to the accused to whom a notice of enhancement was: issued 
under section 439 (2) to show cause against his conviction and the Judge 
was bound to go into the evidence with a view to find for himself whether 
the conviction could be sustained. This right accrued to the convict on ser- 
vice of notice of enhancement of sentence and could not be negatived by any- 
thing that had preceded the issue of that notice. It was the Judge hearing 
the enhancement petition who had to give an opportunity to the convict to 
challenge his conviction before him and to satisfy him that the conviction was 
unsustainable. That Judge could not substitute for his satisfaction the 
satisfaction of some other Judge in the matter. It was a condition precedent 
to the passing of a prejudicial order against an accused person that he had 
another opportunity of establishing his innocence, even if he had failed to do 
SO before. The learned Judge rightly observed that an order made in the 
exercise of an extraordinary discretionary jurisdiction, -unless it be a judg- 
ment im rem, could not in any way operate as a bar to the decision of the same 
matter wherein it arose in the exercise of ordinary appellate jurisdiction, and that 
therefore an order dismissing a criminal revision application in limine could 
not amount to a judgment of the High Court. The learned Judge then in- 
voked the principle of the finality of judgments and observed :— 


“On the other hand if the view be correct that all orders passed in exercise of revisional jurisdic- 
tion whether they be of dismissal of the petition tn limine or otherwise take away the right of the convict 
to challenge his conviction in view of section 369, Criminal Procedure Code, as in such cases a decision 
given already cannot be altered or reviewed, then I do not see how for purposes of enhancement of the 
sentence, the previous decision can be alt-red. Any Judge deciding a petition for revision under sec- 
tion 439 (1) must consider the propriety of the sentence as well as the propriety and legality of the 
conviction, and in my opinion he must be presumed to have done so. Ifa previous decision on the 
question of conviction bars the applicability of section 439 (6), it also bars the power to enhance the 
sentence. Once it has been held that the sentence was proper, it cannot be enhanced. I have not 

S—17 


132 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). - [1955 


bcen able to see the ratio decidendi of the decisions which take the view, that the question of enhancement 
of the sentence is something distinct and separate from that of conviction, and that the question of the 
` adequacy and propriety of sentence which comes before the Court on a petition for revision presentgd 
by the accused is a matter different from the matter of enhancement. The Judge has to see ifwproper 
sentence has been passed before he decides the case, and the question whsther a sentence passed % 
adequate or inadequate cannot be split up in two different compartments. The question is only one 
of the quantum of punishment and such a question can only be decided but once. Therefore in my 
view either there is no power of re-revision in the High Court, in that case there is no power to enhance 
the sentence on a separate petition made for the purpose ; or there is such a power in that case it ig 
available to the Crown as well as to the accused.” 


' This reasoning again was in our opinion sound but led only to the con- 
clusion that there was no power of re-revision in the High Court and in that 
‘case there was no power to enhance the sentence on a separate petition made 
for the purpose. The learned Judge therefore ought to have held tkat if the 
order dismissing the criminal revision petition in-limine tantamounted to a- 
judgment pronounced by the High Court it was not open to the High Court 
to issue a notice for enhancement of sentence subsequently under section 
439 (1) of the Criminal Procedure Code. Having held however that the 
order dismissing the criminal revision application in limine was merely an 
order and not a judgment pronounced by the High Court and also having 
held that the High Court was entitled to issue a notice for enhancement of 
sentence under section 439 (1), under those circumstances the only logical 
conclusion to which the Court could come was that under Section 439 (6) . 
the accused while showing cause against the enhancement of sentence was 
entitled also to show cause against his conviction. Mr. Justice Mahajan 
confined his decision only to the case of a dismissal of a criminal revision; 
application in limine and left open the question whether a decision on the 
Appellate Side of the High Court would bar the exercise of the right under 
Section 439 (6) inasmuch as no arguments were heard on the point. The 
principle of this judgment in our opinion is not confined merely to cases 
where a criminal revision application has been dismissed in limine but also 
extends to cases where a petition of appeal whether presented from jail or 
presented to the Court by the appellant or his pleader has been similarly dis- 
missed summarily or n limine without issuing notice to the opposite party 
and also to cases of references made by the lower Courts to the High Court 
where the High Court has merely passed an order without issuing notices, 
to any of the parties concerned—“no order on this reference”. 


The Patna High Court in Ramlakhan Chaudhry v. The King-Emperor: 
followed both these decisions Emperor v. Jorabhai® and Emperor v. Dhana- 
lal? in holding that the dismissal of an appeal by the High Court did not debar 
it from subsequently enhancing the sentence in the exercise of revisional 
jurisdiction after issuing notice to the accused. In that case an appeal had 
been dismissed after full hearing by the High Court. At the hearing of 
the appeal however the Court asked the counsel for the accused to show 
cause why the sentence passed upon them should not be directed to run con- 
secutively thus in effect issuing a notice for enhancement of the sentence. 
When the matter came on for hearing it was contended on behalf of the 
accused that with the disposal of the appeal the Bench and indeed the High 
Court was functus oficio and had no jurisdiction to hear the matter at all. 
This contention was repelled by observing that the appellate judgment 
was not concerned with the question of enhancement of the sen- 
tence which only arose in the exercise of the revisional jurisdiction and the 
sentence to be revised and enhanced was the sentence passed not by the 
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High Court but by the Court of Sessions. These observations run counter 
to the observations of Mr. Justice Mahajan which we have quoted above 
and ignores the fact that once the High Court pronounced its judgment in 
the appeal after full hearing in the presence of both the parties the judg- 
ment of the High Court replaced that of the lower Court and the High 
Court had thereafter no power to issue a notice of enhancement of sentence 
purporting to exercise the revisional powers vested in it under Section 439 
(1) of the Criminal Procedure Code which could be exercised only qua the 
judgments of the lower Courts and not its own judgments. 


The Allahabad High Court also in Emperor v. Naubaf followed the 
decision of that Court which had approved of and followed Emperor v. 


‘Jorabhai? and repelled the contention which had been urged on behalf of 


the accused that the application ‘in. revision filed by the Government for 
enhancement of their sentence was incompetent, because their appeal from 
their convictions had been dismissed by the Court and it was not open to 
them again to show cause against their convictions, The decisions above 
referred to were held by the Court to be an authority for the proposition 
that the Court could under the circumstances proceed to consider whether 
the sentence imposed upon the accused should be enhanced, even though 
it was not open to the accused to show cause against their conviction. This 
decision was in our opinion not correct for the simple reason that once the 
judgment of the Appellate Court replaced that of the lower Court it was 
not competent to the High Court to issue a notice for enhancement of sen- 
tence in the exercise of its revisional jurisdiction under Section 439 (1) 
and no question could therefore arise of the accused being called upon to 
show cause why their sentence should not be enhanced. 

The High Court of Rajasthan in The State v. Bhawani Shankar” tried 
to reconcile the various points of view above noted by laying stress on the 
aspect of the accused having had an opportunity to show cause against his 
conviction and it observed that where an accused person had already been 
heard and thus given an opportunity to show cause against his conviction, 
whether it be in appeal or in revision and whether the dismissal was sum- 
mary or on the merits, he could not be heard against his conviction a second 
time under Section 439 (6) as the principle of finality of orders in criminal 
proceedings would apply. But if the accused had not been heard at all 
and given no opportunity to show cause against his conviction and his jail 
appeal fad been dismissed under Section 421 of the Criminal Procedure 
Code, or his revision had been dismissed without hearing, he was entitled 
to ask the Court to hear him and thus allow bim to show cause against his 
conviction under Section 439 (6), if a notice of enhancement was issued to 
him. The real question however in our opinion is not whether an opportunity 
has been given to the accused to show cause against his conviction 
at any time but whether the High- Court is entitled to exercise 
its revisional powers under Section 439 (1) and issue a notice of enhance- 
ment of sentence upon the accused. If the accused had an opportunity of 
showing cause against his conviction either in an appeal or a criminal revi- 
sion application filed by him or on his behalf and the coriviction was con- 
firmed on a full hearing in the presence of both the parties after the issue 
of the requisite notice by the Court to the opposite party the judginent 
of the High Court would replace. that of the lower Court which judgment 
could not,be reviewed or revised bv the High Court at all in exercisé ‘of its 


. revisional powers under Section 439 (1). If however an order dismissing 


the petition of appeal or criminal revision application or even a reference 
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made by the lower Court was made dismissing the same summarily or $ 
limine without issuing notice to the opposite party or the parties concerned 
it would tantamount to the High Court not entertaining any of these pro- 
ceedings on the ground that np prima facie case had been made gyt fdf 
the interference of the Court. If such a prima facie case had been made 
out the High Court would admit the appeal or the revision application or 
entertain the reference and hear the matter fully in the presence of both 
the parties, ultimately pronouncing its judgment which would take the 
place of the judgment of the lower Court which would certainly not be 
subject to the exercise of revisional jurisdiction under Section 439 (1) of 
the Criminal Procedure Code. We are of the opinion that the conclusion 
reached by the High Court of Rajasthan was correct and the accused in that 
case was rightly allowed by it to show cause against his conviction in spite 
of his petition of appeal from jail having been dismissed by it summarily, 
though’ we differ from the reasoning adopted by the Court in reaching that 
conclusion. Section 439 (6) gives the accused a right to show cause 
against his conviction. It does not merely give him an opportunity to show 
cause against the same. The opportunity is given to him to show cause against 
the enhancement of sentence under Section 439 (2) of the Criminal Pro- 
cedure Code and-once he has got that opportunity, while showing cause 
against the enhancement of his sentence he has a right to show cause 
against his conviction which right he can exercise whether he had on an 
earlier occasion an opportunity of doing so or not. The real test is not 
whether the accused has had an opportunity of showing cause against his 
conviction but whether a judgment of the High Court pronounced after a 
full hearing in the presence of both the parties after notice issued in that 
behalf has replaced the judgment of the lower Court. If the judgment of 
the lower Court is so replaced there is no occasion at all for the exercise of 
the revisional powers under Section 439 (1) of the Criminal Procedure Code 
If however no such judgment has replaced that of the lower Court the 
High Court has got the power to issue a notice for enhancement of the 
sentence and the accused has, in spite of whatever has happened’ in the 
past, while showing cause against the notice of enhancement also the right 
to show cause against his-conviction. 


The right which is thus conferred upon the accused under Section 439 

(6) cannot be taken away, by having resort to the principle of finality of 
judgments incorporated in Section 369 of the Criminal Procedure Code. As 
we have observed above that principle comes into operation when once a 
judgment of the High Court has replaced that of the lower Court and in those 
cases the High Court would not be competent to review or revise its own 
judgment, The High Court would also not be then entitled to issue any 
notice for enhancement of sentence in the exercise of its revisional powers 
under Section 439 (1) of the Criminal Procedure Codd. Where however 
the High Court in exercise of its revisionalh power over the judgments of 
the lower Courts under Section 439 (1) issues a notice for enhancement of 
sentence and gives an opportunity to the accused of being heard either person- 
ally or by pleader in his own defence under section 439 (2) the right which is 
given by ‘section 439 (6) to him also to show cause against his conviction 
comes into existence and this right of his cannot be negatived by having resort 
to the provisions of either section 369 or section 430 of the Criminal Proce- 
dure Code. Section 369 in terms provides, “save as otherwise provided in 
this Code” and section 439 (6) would be an otherwise provision which is saved 
by this non-obstante clause appearing in section 369. It is significant to note 
at both these amendments, the one in section 369 and the other in section 
439 were enacted by section 119 of Act XVIII of 1923 and the very purpose of 
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these simultaneous amendments would appear to be to effectuate the right 

iven to the accused to show cause against his conviction as enacted in section 

39 (6) of the Criminal Procedure Code. . 
`  It.may also be noted that the right which is thus conferred on the accus- 
ed under section 439 (6) is not an unlimited or unfettered right as observed 
by Mr. Justice Mahajan in Emperor v. Atta Mohammad.1 In the case of 
trials by jury where an accused person has been convicted on the verdict of a 
jury and is called upon under section 439 (2) of the Criminal Procedure, 
Code to show cause why his sentence should not be enhanced he is entitled 
under section 439 (6) to show cause against his conviction, but only so far 
as section 423 (2) of the Code allows and has not an unlimited right of im- 
pugning the conviction on the eyidence. It has been held by the Allahabad 
High Court in Emperor v. Bhishwanath, that the combined effect of sec- 
tions 439 (6) and 423 (2) is to entitle the accused to question the conviction 
by showing only that the Judge misdirected the jury or that the jury misun- 
derstood the law laid down by the Judge in his charge. 

` A similar conclusion was reached by the majority of the Judges in The 
Superintendent and Remembrancer of Legal Affairs, Bengal v. Jnanendra 
Nath Ghose & another where it was held that a person who’had been con- 
victed on his own plea of “guilty” under section 271 (2) of the Criminal Pro- 
cedure Code, in showing cause against a notice for enhancement of sentence, 
could only while showing cause against his conviction attack the propriety or 
legality of sentence but could not withdraw the plea of ‘guilty’ or go behind 
such a plea as a confession of the facts charged. 

There are no doubt two other judgments, one of the Bombay High Court 
in Emperor v. Ramachandra Shankarshet Uravone,* and the other of the 
Rangoon High Court in Nga Ywa and another v. King-Emperor,’ which ap~ 

to run counter to the ratio decidendi of these decisions of the Allahabad 
and the Calcutta High Courts respectively but we are not called upon to re- 
solve that conflict; if any. Suffice it to say that the right which is conferred 
on the accused of showing cause against his conviction under section 439 
(6) of the Criminal Procedure Code is a right which accrues to him on a 
notice for enhancement of sentence being served upon him and he is entitled 
to exercise the same irrespective of what has happened in the past unless and 
until there is a judgment of the High Court already pronounced against his 
conviction after a full hearing in the presence of both the parties on rotice 
being issued by the High Court in that behalf. This right of his is not cur- 
tailed by anything contained in the earlier provisions of section 439 nor ‘by 
anything contained in either section 369 or section 430 of the Criminal Proce- 
dure Code. ; 

We are therefore of the opinion that the decision reached by the High 
Court of Bombay in the case under appeal was wrong and must be reversed. 
We accordingly allow the appeal and remand the matter back to the High 
Court of Judicature at Bombay with a direction that it shall allow the Ap~ 
pellant to show cause against his conviction and dispose of the same accord- 


ing to law. 
BY THE COURT. 
The appeal is allowed and the order of the High Court of Bombay is set 
aside, and the matter is sent back to the High Court with a direction that it 
shall allow the appellant an opportunity to show cause against his conviction 
and dispose of the matter according to law. | 


* 





Appeal allowed. 
I1. (1943) LL.R. 25 Lab. gg1 (F.B. « {i Bom.L.R. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction. ) 
Present :—Vivian Boss, N. H. Buoaawatt, B. Jagannapnapas, T. Ly 


VENKATARAMA Aryan, B. P. SINHA AND SYED JarrER Imam, JJ. æ 

Om Prakash Gupta .. Appellant* 
i : 

The State of Uttar Pradesh .. Respondent. 


Civil Service (Class fication Control and Appeal) Rules (1990), Rule 55—Order of dismissal of Crvil 
servant—Suit for declaration that the order was illegal and for recovery of arrears of salary and in the alternative 
damages—Subsequent amendment dcleting*alternative claim for damages—Refund of excess Court-fee paid on 
such alternative claim-——If can be ordered —Order of suspension {ending enquiry—If subsists after an order of 
dismissal had been passed. 

A civil servant who has been illegally dismissed is entitled to recover arrears of salary. The State 
of Bihar v. Abdal Majid.) Where there was an alternative claim for damages and Court-fee had been 
paid on such claim a subsequent decision of the Privy Council clarifying the position that a person 
illegally dismissed from Government service could only get a declaration that the order was inoperative 
and that he still continued to be a member of the Civil Service, could not be a ground for refund of 
Court-fee (paid on the claim for damages) on deleting that claim on a subsequent amendment. Where 
as the result of the inquiry an order of dismissal by way of penalty was passed against a civil servant, 
the order of suspension made against him pending the enquiry lapsed with that. The subsequent 
declaration bya Civil Court that the order of dismissal “was illegal could not revive an order of 
suspension which did not exist. 


‘Appeal under Article 133 (1) (c) of the Constitution from the Judgment and 
Decree, dated the 6th November, 1950, of the High Court of Judjcature at Allaha- 
bad in F.A. No. 141 of 1949, 

S. Ramaswamy Iyer, Senior Advotate (K. R. Choudhry, Advocate, with 
him) for Appellant. 

M. C. Setalvad, Aitorney-General for India (C. P Lal, Advocate, with him) 
for Respondent. 


The Judgment of the Court was delivered by 


Imam, J .—This is an appeal against the decision of the Allahabad High Court 
affirming the decision of the Civil Judge of Allahabad. 

The appellant was appointed to the United Provinces Civil (Executive) 
Service in 1940 and in due course was confirmed. He was posted to various sta- 
tions and in 1944 he was posted to Lakhimpur Kheri, where he joined in July, 1944. 
On.the 23rd August, 1944, the Deputy Commissioner of Lakhimpur Kheri received 
a telegram from Government informing him that the appellant was suspended 
forthwith pending inquiry into his conduct and that a copy of the telegram was 
forwarded to the appeHant for information. On the 26th August, 1944, the 
Deputy Commissioner wrote to the ‘appellant that he was required to appear before 
the Commissioner of the Lucknow Division on the 28th August, 1944, to answer 
the charges, a copy of which would be forwarded to him. He further informed 
the appellant that he could treat his case under rule 55 of the Civil Services (Classi- 
fication, Control and Appeal) Rules of 1930, published in the United Provinces 
Gazette of June 28, 1930. The appellant was further informed that in-view of his 
suspension his leave application was cancelled. On the 28th August, 1944, the appel- 
lant appeared before the Commissioner at Lucknow and protested against the proce- 
dure adopted by him for the inquiry. The Commissioner having completed the inquiry 
on the ist September, 1944, submitted his report to Government. The 
sioner, however, recommenced the i inquiry on September -11, 1944, and after ‘com- 
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"pleting the inquiry submitted the papers to Government on the 30th September, 

1944. The Government of the United Provinces by an order, dated the 25th 
November, 1944, dismissed the appellant from the United Provinces Civil (Execu- 
ive) Service. This order was served on the appellant on the.1st December, 1944, 
and ke submitted a memorial to the Governor on August 7, 1945, which was 
rejected on the 28th May, 1947. During the period of suspension the appellant 
was paid subsistence allowance at the rate of one-fourth of his salary which was 
then Rs. 310 per month. 


The appellant gave notice under section 80 of the Code of Civil Procedure of 
his intention to bring a suit and on the 2nd January, 1948, he filed his suit. He 
asked for a declaration that the order of dismissal was wrongful, illegal, void and 
inoperative and that he still continued to be a member of the Civil Service entitled 
to full pay with all increments as they fell due. He prayed for a decree for reco- 
very of arrears of salary amounting to Rs. 16,810-8-0 less subsistence allowance 
already drawn from August 24, 1944, to December 31, 1947. In the alternative 
he prayed for a declaration that the order of dismissal was wrongful and that a 
decree to the extent of Rs. 1,20,000 with interest by way of damages may be 
passed in his favour. He paid the requisite court-fee on the valuation of 
Rs. 1,20,000. This alternative claim was deleted from the plaint as a result of 
an amendment, having regard to a subsequent decision of the Privy Council which 
held that a person illegally dismissed from Government service could only get a 
Ea that the order was inoperative and that he still continued to be a member 
of the Service. 


The appellant asked for refund of the extra Court-fee paid which was rejected 
by the Civil Judge by a separate order. The Civil Judge, however, decreed the 
appellant’s suit in part declaring that the order dismissing him from service was 
illegal and that he still continued to be a member of the United Provinces Civil (Exe- 
cutive) Service. The Civil Judge, however, declined to pass a decree for arrears 
of salary. : 

Against the decision of the Civil Judge the appellant appealed to the High 
Court dnd his appeal was dismissed. The respondent did not appeal against the 
decision of the Civil Judge or file a cross-objection. The appeal in the High Court 
proceeded on the basis that the order of dismissal made against the appellant was 
illegal and that it was rightly declared that he continued to be a member of the 
service of the United Provinces Civil (Executive) Service. The only two ques- 
tions which were considered and decided by the High Court were as to whether the 
appellant was entitled to a decree for arrears of salary and a refund of the excess 
Court-fee paid by him. Both these questions were decided against the appellant by 
the High Court which subsequently gave him a certificate for leave to appeal to 
this Court. It may be stated at once that in view of the decision of this Court in 
The State of Bihar v. Abdul Majid, there can be no question now that the 
appellant had the right to institute a suit for recovery of arrears of salary as he 
‘was dismissed illegally. It is unnecessary, therefore, to refer to the elaborate dis-' 
cussion of the law in this respect to be found in the judgment of the learned Judges 
of the High Court. 


When this appeal came on for hearing before this Court and the appellant 
had been heard, the Attorney-General in the course of his argument had con- 
tended that the order of suspension of August, 1944, subsisted although the order 
of dismissal had been declared illegal by the Civil Judge and all that the appellant 
was entitled to was subsistence allowance and not salary so long as the order of 
suspension remained effective. This plea was not taken in the written state- 
ment filed in the trial Court, nor was there any issue framed in this respect. The 
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Attorney-General asked for time to file an additional wiitten statement on behalf 
of the respondent. This Court allowed time for the respondent to do so and the 
appellant was also given time to reply to any additional written statement filed om 
behalf of the respondent. The respondent filed the additional written statements 
and the’ appellant filed his reply to it. Thereafter the appeal came on for hearing 
again and the learned Advocate for the appellant made his submissions on the 
additional written statement and the Attorney-General replied to the same. 


So far as the payment of excess Court-fee is concerned, the learned Advocate 
for the appellant did not urge this point in his opening argument but urged’ it in 
reply after the Attorney-General had concluded his argument. Apart from the 
question as to whether the advocate càn be allowed to urge a point like this in 
reply when no submission had been made by him in his opening, it seems there 
is no merit in the submission made by the advocate. The Court-fee had been paid 
on Rs. 1,20,000 which was claimed as damages: At the time the suit was institu- 
ted the law as then understood permitted such a claim to be made. The decision of 
the Privy Council, however, made it clear that no such claim could be made and 
all that a Government servant could ask for was a declaration that the order of 
dismissal was illegal and that he still continued to be a member of the Civil Service. 
The decision of the Privy Council clarifying the position could not be a ground for 
refund of Court-fee when at the time it was paid it was in accordance with the law 
as then understood. Indeed the appellant did not appeal or file an application 
against the order of the Civil Judge refusing to pass an order of refund. In the 
High Court he did not ask for this relief on the basis of any statutory provision. 
He invoked the inherent powers of the High Court. The Court-Fees Act contains 
certain provisions for refund of Court-fee paid by a party but admittedly the pre- 
sent case 1s not covered by any of those provisions. It seems, therefore, that the 
High Court in the circumstances of .the present case rightly refused to order a 
refund of the excess Court-fee paid by the appellant. It also does not appear that 
the Civil Judge acted illegally in refusing to order a refund. , 


On the- additional written statement filed in this Court by the respondent a 
question has arisen whether the order of suspension was valid and during the 
period it was in force the appellant could recover arrears of salary. The learned 
advocate for the appellant contended that an order of suspension is a penalty 
under rule 49 of the Classification Rules and it was against all sense of natural 
justice to impose a penalty upon a Government servant pending an inquiry against 
him under rule 55 of the said Rules. ‘An order imposing the penalty of sus- 
pension was an appealable order under rule 56 of the Classification Rules and 
under rule 59 of the said rules, an appellate authority was bound to consider 
whether the facts on which the penalty was imposed had been established and 
whether. those facts disclosed sufficient grounds for imposing such a penalty. 
Rule 54 of the Fundamental Rules authorises a revising or an appellate autho- 
rity, when it finds that the penalty of suspension was unjustified or not wholly 
: justified, to make an order granting to the Government servant his full pay and 
any allowance to which he was entitled if he was honourably acquitted and in 
other cases such proportion of pay and allowances as it may prescribe. The 
penalty of suspension, it was urged, involved serious loss in the matter of salary 
and allowances and to impose this penalty pending an inquiry was to prejudge 
the case against a Government servant and in effect to make his right of appeal. 
a meaningless remedy. It was pointed out that in some of the Rules framed by 
a Government or quasi-Government authority the penalty of suspension pending 
an inquiry was specifically provided for, such as Rule 95 of the Bihar and Orissa 
Service Code referred to in Abdul Mayjid’s case’ and rule 1711 of the Indian Rai- 
way Establishment Code. On behalf of the appellant reference was also made 
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io certain decisions to the effect that as between master and- servant, the master 
had no power of suspension unless there was an express term to that effect in 
a contract between them. 


The Attorney-General conceded that apart from the Classification Rules and 
the Fundamental Rules he was not aware of any other Rules under which the 
penalty of suspension could be imposed upon a Government servant. He also 
conceded that under the Classification Rules an order of suspension was a penalty. 
He further conceded that as between master and servant the former had no power 
of suspension unless the terms of the contract between them. permitted it or a 
statute or a rule provided for it but this principle, he said, did not apply to a person 
in the service of the Crown in India. He, however, contended that under rule 49 
of the Classification Rules a penalty of suspension could be imposed pending 
an inquiry. There was nothing in the rule itself which enjoined that a penalty 
could only be imposed at the conclusion of an inquiry. The penalty could be im- 
posed for good and sufficient reasons which may be based on materials already 
existing pending an inquiry. After the inquiry there may be the imposition of 
a severer penalty or a definite period of suspension may be fixed or there may 
be cancellation of the order of suspension. No doubt there was a right of appeal 
against an order imposing a penalty of suspension pending an inquiry but the 
provisions of rule 54 of the Fundamental Rules did not necessarily lead to the 
conclusion that the penalty of suspension could only be imposed after an inquiry. 
Clause (a) of the said rule might contemplate a case where the penalty had been 
imposed after an inquiry but clause (b) could cover a case where the penalty 
had been imposed pending an inquiry. In the present case, he said, there was no 
contravention of any principle of natural justice as the appellant had an oppor- 
tunity of explaining the accusation made against him. The letter of the Com- 
missioner of Lucknow Division with its annexure, marked Exhibit A in the trial 
Court, clearly showed that the Deputy Commissioner, Lakhimpur Kheri had re- 
corded statements of persons with reference to three cases and the appellant saw 
him in connection therewith. He admitted the facts but tried to explain them. 
He, however, declined to give his statement in writing. The order of suspension 
made against him was based on materials of which he was fully aware. 


In the alternative the Attorney-General urged that in the year, 1944, the 
appellant was a member of the Civil Service of the Crown in India holding office 
during the pleasure of the Crown. There was, therefore, inherent power in the 
Crown and its representative to pass an order of suspension against the appel- 
lant pending an inquiry. The Classification Rules and Fundamental Rules were 
merely directions for general guidance and they did not constitute a contract 
between the’ Crown and its servants. For this proposition he referred to the 
observations of Lord Hobhouse in the case of Shenton v. Simtth.* He also relied 
upon the following observations of Lord Roche in the case of R. Venkata Rao 
v. Secretary of State for India in Counci.? “Section 96-B in express terms 
states that office is held during pleasure. There is, therefore, no need for the 
implication of this term and no room for its exclusion. The argument for a 
limited and special kind of employment during pleasure but with an added con- 
tractual term that the rules are to be observed is at once too artificial and too far- 
reaching to commend itself for acceptance. The rules are manifold in number 
and most minute in particularity, and are all capable of change. ........0.500. 

Saat: sedge tay i one Sra eagle ahah Inconvenience is not a final consideration in 
a matter of construction, but it is at least worthy of consideration, and it can 
hardly be doubted‘ that the suggested procedure of control by the Courts over 
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Government in the most detailed work of managing its services would cause not 
merely inconvenience but confusion”. 
In the Courts below the principal question for consideration was whether the 

dppellant could recover arrears of salary having been illegally dismissed. It was 
not pleaded that the order of suspension was valid and during the period=it was 
in force the appellant could not recover arrears of salafy and no specific issue was 
framed in this respect. If the decision of this Court in Abdul Mayjid’s case had 
been available to the Courts below, they would have held that the appellant was 
entitled to recover arrears of salary when he had been illegally dismissed and they 
would have had- further to decide whether the order of suspension was valid and 
during the period it was in force the appellant could recover arrears of salary. 
On the additional written statement filed by the respondent in this Court, the sub- 
missions of the advocate for the appellant and the Attorney-General would require 
examination and it might have been necessary to consider whether the case should 
not be remanded to the Court of trial. It is unnecessary, however, to record a 
decision on these submissions having regard to the attitude adopted by the advocate 
for the appellant. He objeeted to the case being remanded as such a course 
would involve the appellant in heavy expenditure and harassment. The appel- 
lant preferred to give up his claim for arrears of salary less subsistence allowance 
paid to him from the date of the order of suspension until the date of the order 
of dismissal. He, however, contended that the order of suspension continued 
to be in force only until the- 25th November, 1944, the date of the order of dis- 
missal. On that date the order of suspension ceased to exist and the appellant 
was entitled to recover arrears of salary from the 25th November, 1944, to the 
31st December, 1947, inclusive. The Attorney-General strongly contended that 
it continued to be in-force and that it was not at all affected by the declaration of 
the Civil Judge that the order of dismissal was illegal. In view of that decision 
the order of dismissal must be regarded as a nullity and non-existent in the eye of 
law. The inquiry, the outcome of which was the order of dismissal, had not 
therefore ended. It could only end with a valid order which would replace the 
order of suspension. Until that happened the accusation against the appelant 
remained and the inquiry had not ended. He referred to the case of ' M. Go 

krishna Naidu v. State of Madhya Pradesh.* On behalf of the appellant Ai 
ance was placed on the case of Provincial Government, Central Provinces and 
Berar through Collector, Amraoti v. Shamshul Hussain Siraj Hussain.” The 
order of suspension made against the appellant was clearly one made pending an 
inquiry. It certainly was not a penalty imposed after an enquiry. As the result 
of the inquiry an order of dismissal by way of penalty had been passed against 
the appellant. With that order, the order, of suspension lapsed. The order of 
dismissal replaced the order of suspension which then ceased to exist. That 
clearly was the position between the Government of the’ United Provinces and the 
appellant. The subsequent declaration by a Civil Court that the order of dismis- 
sal was illegal could not revive an order of suspension which did not exist. The 
case referred to by the Attorney-General is not directly in point and that decision 
does not conflict with the case relied upon by the appellant. The appellant is, 


therefore, entitled to recover arrears of salary from the 25th of November, 1944, 
to 31st December, 1947. 


The appeal is accordingly allowed in part with costs throughout and the 
decree of the Courts below is set aside. The plaintiffs suit is decreed for arrears 
of salary from the 25th of November, 1944, to the 3lst of December, 1947, inclu- 
sive. The appellant had claimed Rs. 16,810-8-0 less subsistence allowance al- 
ready drawn as arrears of pay from the 24th of August, 1944, tothe 31st December, 


——— 


1 ALR. 1952 Nag. 170. © 2. AIR. (1949) Nag. 118 ; I.L.R. (1948) Nag. 576. 
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1947, As his claim for arrears of salary from the 24th of August, 1944, to the 
25th of November, 1944, is given up, the total salary payable to him during this . 
period less subsistence allowance already drawn, must be deducted from the sum . 
df Rs. 16,810-8-0. The judgment of the High Court as well as the additional 
writte statement filed by the respondent in this Court show that subsequent to 
the decree passed by the Civil Judge the appellant was treated as under suspension 
until he was dismissed by a fresh order of dismissal and that he has been paid sub- 
sistence allowance for the entire period. Such subsistence allowance as has been 
paid to the appellant from the 25th of November, 1944, to the 31st December, 
1947, inclusive, must, therefore, be credited to the respondent and the same must 
be adjusted against the salary claimed by the appellant. A decree will accordingly 
be prepared stating the amount recovérable by the appellant. . 


The appellant was permitted to appeal in forma pauperis. As he has suc- 
ceeded in the appeal, the Registrar shall calculate the amount of court-fee which 
would have been paid by the appellant if he had not been allowed to appeal as a 
pauper and incorporate it in the decree. The court-fee shall be payable by the 
appellant but the Union Government will recover it from the Uttar Pradesh Gov- 
ernment who will adjust the sum paid against the total amount payable under the 
decree. It will be a first charge on the amount decreed to the appellant. Under 
Rule 7 of Order 14 of the Rutes of this Court the appellant will be allowed the 
fees paid by him to his advocates in the taxation of costs. 


Appeal allowed in part. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction. ) 
PRESENT :-—VivaNn Bose, B. JacANNADHADAS AND B. P. Sinwa, JJ. 


The Delhi Cloth and General Mills, Co. Ltd. . .. Appellant 
V. 
Harnam Singh and others -.. Respondents. 


Private International Law—Bebt situate in Lyallpur (now in Pakistan)—Creditor leaving for India— Defen- 
dant in Delhi—Pakistan Evacuse Property Ordinance freezing the debt and making the debtor pay the amount to 
Custodian of Exacuee Property—Plaintiffs’ surt in India—Defendants’ liabihty—Law applicable, 

Before partition of India the plaintiffs who were partners in a firm carried on business of cotton 
cloth dealers at Lyallpur which is now in Pakistan. The defendant the Delhi Cloth and Genera] 
Mills Co:, Ltd., is a registered company carrying on businsss at Delhi and other places and has its 
head office at Delhi. One of the places at which it carried on business before the partion was at 
Lyallpur. In the course of the business plaintiffs used to make lump sum payments to the defendant 
against their purchases. In respect of such dealings a balance of Rs. 11,496-6-6 remained due to the 
plaintiffs as on 28th July, 1947. Im the suit to recover the amount with interest the defendant con- 
tended that when India was partitioned on 15th August, 1947, Lyallpur, where the transactions took 
place and where the money situate was assigned to Pakistan. The plaintiffs ficd to India at this time 
and became evacuees and the Pakistan Government froze all evacuee assets and later compelled the 
defendant to hand them over to the Custodian of Evacuce Property in Pakistan and so that the defen- 
dant was unable to pay the debt unless it was released by th: Pakistan Government. 


Held: In the circumstances it is reasonable to assume as in the case of banking and insurance 
that on the termination of the contract the balance was to be paid at Lyallpur and not elsewhere. 
That localises the place of primary obligation. The proper law of the contract, in so far as that is mate- 
rial, was the Lyallpur Law. Whether the proper law of the contract applies or the English Law of ’ 
situs in a case, of this kind, the def:ndant is exonerated because, the debt being “property,” the Pakis- 
tan Evacuee Property Ordinance divested the plaintiffs of ownership in it and vested the debt in the 


+ Civil Appeal No. 200 of 1954, aist April , 1955- 
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Custodian and at the same time interfered with the obligation for performance by' providing that 
payment to the Custodian shall operate as a discharge of the obligation. 

s [The question as to what would happen in a case where there is no payment to the Custodian | 
and the defendant has~no perishable assets in Pakistan out of which the West Punjab Government 
could realise the debt by attachment of the defendants property was left open.] i 

The Pakistan Evacuee Property Ordinance cannot be condemned as being opposed to public 
policy. and that legislation is not confiscatory. 

Appeal from the Judgment and Decree dated the 6th day of December, 1951 
of the Circuit Bench of the Punjab High Court at Delhi in Regular First Appeal 
No. 72 of 1952 arising out of the Judgment and Decree dated the 14th day of 
April, 1952 of the Court of Subordinate Judge, Delhi, in Suit No. 657 of 1950. 


N. C. Chatterjee, Senior Advocate (Tarachand Brij Mohan Lal and B. P. 
Maheswars, Advocates, with him) for Appellant. 


R. S. Narula, Advocate, for Respondents. 
The Judgment of the Court was delivered by 
Bose, J.—-The defendant appeals. 


The plaintiffs were the partners of a firm known as Harnam Singh Jagat 
Singh. Before the partition of India they carried on the business of cotton cloth 
dealers at Lyallpur which is now in Pakistan. 


The defendant is the Delhi Cloth and Geheral Mills Co., Ltd. It is a regis- 
tered company carrying on business at Delhi and other places and has its head office- 
at Delhi. One of the places at which it carried on business before the partition 
was Lyallpur. 

The plaintiffs’ case is that they carried on business with the defendant company: 
for some three or four years before 1947 and purchased cloth from the company 
from time to time. In the course of their business they used to make lump sum. 

| payments to the defendant against their purchases. Sometimes these were advance 
payments and at others the balance was against them. When there was an adverse 
balance hae plaintiffs paid the defendant interest: see the plaintiff Sardari Lal as 
P.W. 


28th July, 1947, the account stood in the plaintiff’s favour. There was a 
balance of Rs. 79-6-6 lying to their credit plus a deposit of Rs. 1,000 as security. 
On that day they deposited a further, Rs. 55,000 bringing the balance in their 
favour up to Rs. 56,079-6-6. l 

The defendant company delivered cloth worth Rs. 43,583-0-0 to the plaintiffs. 
against this amount at or about that time. That left a balance of Rs. 11,496-6-6. 
The suit is to recover this balance plus interest. 

The claim was decreed for Rs. 12,496-6-6 and this was upheld on appeal to: 
the High Court. The defendant appeals here. 

The defendant admits the facts set out above but defends the action on the 
following ground. It contends that when India was partitioned on 15th August, 
1947, Lyallpur, where these transactions took place and where the money is situate, 
was assigned to Pakistan. The plaintiffs fled to India at this time and thus be- 
came evacuees and the Pakistan Government froze all evacuee assets and later- 
compelled the defendant to hand them over to the Custodian of Evacuee Property 
in Pakistan. The defendant is ready and willing to pay the money if the Pakistan 
Government will release it but until it does so the defendant contends that it is 
unable to pay and 1s not liable. The only question is, what are the nights and 
liabilities of the parties in those circumstances? The amount involved in this suit, 
though substantial, is not large when compared with the number of claims by and 
against persons in similar plight. The defendant itself is involved in many similar 
transactions. A list of them appears in Exibit D-11. Mohd Bashir Khan, D.W. 


IT} DELHI CLOTH & GENERAL MILLS CO., LTD. V. HARNAM SINGH (Bose, 7.). 143 


1, says that the total comes to Rs. 1,46,209-1-9. The defendant has accordingly 
chosen to defend this action as a test case. $ 


« The further facts are as follows. At the relevant period, before the partition, 
cloth was rationed and its distribution controlled in, among other places, the Punjab 
where Lyallpur is situate. According to the scheme, quotas were allotted to differ- 
ent areas and the manufacturers and suppliers of cloth could only distribute their 
cloth to retailers in accordance with those quotas, and the dealers in those areas. 
could only import cloth up to and in accordance with those quotas allotted to them. 
If the suppliers themselves had a retail%shop or business in a given area, then the 
quota for that area was divided between the supplier and a Government quota- 
holder or quota-hoiders called the nominated importer or importers. The local 

‘agency of the suppliers was permitted to import up to the portion of the quota 
allotted to it in that area and the suppliers were obliged to give the balance of the 
quota to the Government quota-holder or holders. The plaintiffs were the Gov- 
ernment quota-holders for Lyallpur and the defendant company also carried on 
business there through the General Manager of the Lyallpur Mills. 


It is admitted that the defendant owns these mills but it is a matter of dispute 
before us whether the mills are a branch of the defendant company; but whatever 
the exact status of the Lyallpur mills may be, it is clear from the evidence and 
the documents that the General Manager of these mills conducted the defendant’s 
cotton business at Lyallpur. 


It seems that the details of the cloth distribution scheme for Punjab, in so 
far as it affected the defendant company, were contained in a letter of the 24th 
October, 1945, from the Secretary, Civil Suplies Department, Punjab. That 
letter has not been filed and so we do not know its exact contents but reference ` 
to it is found in a series of letters written by the defendant company from Delhi 
to the District Magistrate at Lyallpur. Those letters range in date from 3rd 
January, 1946 to 19th April, 1947: (Exs. P-5 to P-12). They are all in the 
same form, only the figures and ‘dates differ. It will be enough to quote the first, 
Ex. P-5. It is dated 3rd January, 1946 and is from the Central Marketing Orga- 
nisation of the defendant company, the Delhi. Cloth and General Mills Co., Ltd. 
It is written from Delhi to the District Magistrate, Lyallpur, and is as follows: 

“ The District Magistrate, Lyallipur. 

Re: Cloth Distribution Scheme, 
Dear sir, 
Ref: Letter No. 15841-CL-(D)-45/8342 of 24th October, 1945, from Secretary, 
Civil Supphes, Department, Punjab Government, Lahore. 


Kindly note that we have allotted 28 bales for your district for the month of January, 1946. Out 
of this a quantity of 18 bales will be despatched to our Retail stores in your district/State and the 
balance of 10 bales will be available for delivery t your nominated importer. 

We shall be obliged if you kindly issue instructions to your nominated importer to collect these 
goods from us within 15 days of the two dates for delivery fixed, namely by the 2oth January and 5th 
of February, 1946, respectively. It may be noted that the first half quota will lapse in case delivery 
is not taken by you by the former date’and the second half will lapse if not taken by the latter date. 

Yours faithfully, 
D.C. .& Gen. Mills Co. Ltd.” 
In each case a copy was sent to the plaintiffs marked as follows: 

“ Copy to nominated importer— : d 

Jagat Singh Harnam Singh, 

Cloth Merchants, 

Lyallpur.” 

The Indian Independence Act, 1947 was passed on 18th July, 1947 and the 
district of Lyallpur was assigned to Pakistan subject to the award of the Boundary 
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Commission. Then followed the partition on 15th August, 1947 and at or about 
that time the plaintiffs fled to India. This made them evacuees according to a 
later Ordinance. But before that Ordinance was promulgated the Assistant 
Director of Civil Supplies, who was also an Under Secretary to the West jab 
Government, wrote to the defendant’s General Manager at Lyallpur (the 
Manager of the Lyallpur Cloth Mills) on 17th February, 1948 and told him that— 

“The amount deposited by the non-Mu lim dealers should not be refunded to them till further 
orders.” (Ex. D-1). 

The defendant did all it could, shor® of litigation, to protest this order and 
to try and get it set aside. Its General Manager at LyalJpur wrote letters to the 
Assistant Director of Civil Supplies on 14th April, 1948, 9th August, 1949 (Exs. 
D-2 and D-4), 23rd April, 1949 (Ex. D-7) and 6th June, 1949 (Ex. D-8), but 
the replies were unfavourable. On 30th April, 1948, the Assistant Director said 
that “in no case’. should the sums be refunded (Ex. D-3) and on 1st November, 
1948, directed that these amounts should be deposited with the Custodian of Evactiee 
Property (Ex. D-5). This was in accordance with an Ordinance which was 
then in force. Later, on 8th November, 1948, the General Manager received 
orders from the Deputy Custodian that the moneys should be deposited with the 
Deputy Custodian (Ex. D-6) and on 23rd June, 1949, these orders were repeated 
by the Custodian (Ex. D-9). 


Meanwhile, the plaintiffs, who by then had shifted to Delhi, made a series of 
demands on the defendant in Delhi for payment. These are dated 3rd January, 
1949 (Ex. P.W. 414), 27th January, 1949 (Ex. P.W. 4/1), 11th March, 1949 
(Ex. P.W. 4|3) and'26th March, 1949 (Ex. P.W. 4/2). The defendant’s 
attitude is summed up in its letter to the plaintiffs, dated 12th February,-1949 (Ex. 
P-3). The defendant said that it had received orders from the West Punjab 
Government, through the Assistant Director of Civil Supplies, not to make any 
refunds without the orders of the West Punjab Government. 


On 15th October, 1949, the Ordinance of 1948 was replaced by Ordinance No. 
XV of 1949 (Ex. D-26), but that made no difference to the law about evacuee 
funds and properties. 


On 4th July, 1950, the plaintiffs served the defendant with a notice of suit 
(Ex. P-14). This notice was forwarded to the defendant’s General Manager at 
Lyallpur by the defendant’s Managing Director in Delhi urging the General 
Manager to try and obtain the sanction of the West Punjab Government for pay- 
ment of the money to the plaintiffs; and on 27th July, 1950, the defendant wrote 
to the plaintiffs saying— 

“We confirm that the sum of Rs. 11,496-6-6 and Rs. 1000 are due to you on account 
of your advance deposit and security deposit respectively with our Lyallpur Cotton Mills, Lyallpur 
and th* sum will be refunded to you by the said Mills as soon as the order of prohibition to refund 
such deposits issued by the West Punjab Government and served upon the said Mills is withdrawn 
or cancelled, and that your claim shall not be prejudiced by the usual time limit of three years having 
been exceeded.” (Ex. P-4). . 


The defendant’s reply did not satisfy the plaintiffs, so they instituted the pre- 
sent suit on 16th December, .1950. i 


After the suit, the defendant’s Managing Director wrote personally to the 
Joint Secretary to the Government of Pakistan on 2nd April, 1951 but was told 
on 21st April, 1951, that the matter had been carefully examined and that the money 
must be deposited with the Custodian (Ex. D-25). A second attempt was made 
on 30th April, 1951 (Ex. D-24) and the Joint Secretary was again approached. 
Soon after, an Extraordinary Ordinance was promulgated on 9th May, 1951 (Ex. 
D-27) exempting “cash deposits of individuals in banks” from the operation of 
the main Ordinance. But the Joint Secretary wrote on 2nd June, 1951, that this: 
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did not apply to private debts and deposits and again asked the defendant to deposit 
the money with the Custodian (Ex. D-23). Finally, the Custodian issued an 
rder on 6th November, 1951, directing that the deposits be made by the 15th of 
that nrenth, “failing which legal action will have to be taken against you”. (Ex. 
D-10). The money was deposited on 15th November, 1951, on the last day of 
grace (Ex. D-12). 

The first question that we must determine is the exact nature of the contract 
from which the obligation which the plaintiffs seek to enforce arises. The sum 
claimed in the sujt, aside from the interest, is made up of three items: 


(1) Rs. 79-6-6 outstanding from a previoys account; 

(2) Rs. 11,496-6-6 being the balance of a sum of Rs. 55,000 
deposited on 28th July, 1947; and 

(3) Rs. 1,000 as security. ; 

The three items appear to be linked up but we will, for the moment, con- 
centrate on the largest, the deposit of Rs. 55,000. Both sides have spoken of it 
as a “deposit” throughout but we will have to examine its exact nature because 
deposits are of various kinds and it will be necessary to`know which sort this was 
before we can apply the law. 


Unfortunately, the evidence is meagre and scrappy, so we have been obliged 
to piece much disjointed material together to form an intelligible pattern. It is 
admitted that the distribution of cloth in this ‘area was controlled by 
the Government of Punjab (in undivided India) at all material times. It is also 
admitted that the plaintiffs were, what were called, “Government nominees” for 
Lyallpur. In the plaint the plaintiffs also called themselves the “reserve dealer”. 
This term has not been explained but the use of these words, and the words “‘nomi- 
nated importer”, indicates that the plaintiffs’occupied a privileged position. The 
letters (Exs. P-5 to P-12), on which the plaintiffs relied very strongly, also point 
to that; Ex. P-5, for example, shows that the defendant was obliged to give 10 
bales out of a quota of 28 for that area to the plaintiffs under the orders of the 
Punjab Government and could only keep 18 for its own retail stores in the month 
of January, 1946. In April, the defendant was allowed to keep all 28 but in 
July, the distribution was 35:25 in the plaintiffs’ favour. In September, Novem- 
ber 1946 and April, 1947, 1947, it was half and half. In February and March, 1947, 
it was 10:26 and 29:26 for the plaintiffs and the defendant’s stores respectively. 


Now, ordinarily, a privilege has to be paid for and it seems. that the price 
_ of this privilege was (1) payment of a security deposit of Rs. 1,000 and (2) 
payment of a second deposit against which cloth was issued from time to time in 
much the same way as a banker hands out money to a customer against deposits 
of money in a current account, only here the payments were issues of cloth instead 
of sums of money. We draw this inference from what we have said above and 
from the following facts: 

(1) Both sides have called the payment a “deposit” in their pleadings; 

(2) The plaintiffs speak of receiving goods “against this deposit” (para- 
graph 3 of the plaint) and Mohd. Bashir Khan (D.W. 1) of delivery being made 
“against this advance” ; 


(3) The plaintiff Sardari Lal (P.W. 3) says that the parties have been 
carrying on dealings for 3 or 4 years and that “advances used to be made to the 
mills from time to time. Sometimes our balance stood at credit”; 


(4) Sardari -Lal says that when their balance was on the debit side, they 
paid the defendant’s interest but the defendant paid no interest when the balance 
was in the plaintiffs’ favour. (This is the position when there is an overdraft 
ina bank); ~ ; l 
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(5) There was a balance of Rs. 79-6-6 standing in the plaintiffs’ favour 
when the deposit of Rs. 55,000 was made; 


(6) The plaintiffs said in, their letter (Ex. P.W. 4|1) to the defendan? 
that they had a “current account” with the defendant in which a súm of Rs. 
11,496-6-6 was in “reserve account”. This figure of Rs. 11,496-6-6 is made up 
‘by including the old balance of Rs. 79-6-6 in this account; 


(7) In their letter Ex. P-14 the plaintiffs said that they had “deposited” 
money in the plaintiffs’ account at Lyallpur “as reserve dealers”, against that they 
aay leaving a balance of Rs. 11,496-6-6. Again, this figure includes 

s. 79-6-6. 


All this shows that the payment of Rs. 55,000 was not just an advance pay- 
‘ment for a specified quantity of goods but was a running account very like a cus- 
tomer’s current account in a bank. The only matter that can be said to_indicate 
the contrary is the fact that the defendant has listed this money in Ex. D-11 
‘under the head “Purchaser’s advance.” But the mere use of this term cannot 
‘alter the substance of the transaction any more than the mere use of the word 
“deposit”. The fact that the parties choose to call it this or that is, of course, 
relevant but it is not conclusive, and in order to determine the true nature of a 
‘transaction it is necessary to view it as a whole and to consider other factors. 
But in this case we need not speculate because the plaintiffs have themselves ex- 
plained the sense in which the term “Purchasers advance account” is used. In 
their statement of the case which they filed here, they say— 

“The defendants maintained a ‘ Purchasers advance account’ in their books at Delhi. The 
‘plaintiffs used to pay the defendants advance amounts against which cloth was supplied and the balance 
had to be adjusted periodically.” 

But the banking analogy must not be pushed too far. The stress laid by the 
-parties on the terms “Government nominees”, “nominated importer” and “reserve 
-dealer”, both in the correspondence and in the pleadings and evidence, suggests 
that the defendant was dealing with the plaintiffs in their capacity of ‘Govern- 
ment nominees” and that, in its turn, imports the condition that the dealings would 
stop the moment the plaintiffs ceased to occupy that privileged position. As we 
have seen, the import of cloth was controlled by the Punjab Government at all 
relevant times with the result that the defendant could not sell to anybody it pleased. 
The sales had to be to the Government nominees. Therefore, if Government with- 
‘drew their recognition, the defendant would not have been able to sell to the plain- 
tiffs any longer and it is fair to assume that the parties did not contemplate a 
continuance of their relationship in such an eventuality. But, as this was not a 
definite contract for the supply of a given quantity of goods which were to be 
‘delivered in instalments but a course of dealings with a running account, it is also 
reasonable to infer that the parties were at liberty to put an end to their business 
relationship at any time they pleased by giving due notice to the other side and 
in that event whichever side owed money to the other would have to pay. But, 
-either way, the place of performance would, in these circumstances, be Lyallpur. 
‘We say this becaude all the known factors were situate in Lyallpur. The plaintiffs 
were the Government nominees for Lyallpur and they were resident there. The 
-defendant carried on business there and the, goods had to be delivered at Lyallpur 
and could not be delivered elsewhere, and so pertormance was to be there. The 
accounts were kept at Lyallpur, and though copies appear to have been forwarded 
to Delhi from time to time, the books were situate there and the Lyallpur office 
would be the only place to know the up-to-the minute state of the accounts. In the 
<ircumstances, it is reasonable to assume, as in the case of banking and insurance 
(matters we shall deal with presently), that on the termination of the contract 
‘tthe balance was to be paid at Lyallpur and not elsewhere. That localises the 
-place of primary ebigation. 
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This also, in our opinion, imports another factor. The defendant in Delhi 
would not necessarily know of any change of recognition by the Lyallpur autho- 
gities. The correspondence with the Collector indicates that the Government 
nominge cleared the goods from the defendant’s Lyallpur godowns under the orders 
of the District Magistrate. If, therefore, the nominee was suddenly changed, 
intimation of this fact would have te be given to the defendant at Lyallpur and 
not at Delhi, otherwise there would be a time lag in which the defendant’s Lyallpur 
office might easily deliver the goods to the plaintiffs as usual despite withdrawal of 
the recognition. Everything therefore points to the fact that the notice of termi- 
nation would have to be given at Lyallpur and the obligation to return the balance 
would not arise until this notice of termination was received. That obligation 
would therefore necessarily arise at Lyallpur. 

The plaintiffs’ learned counsel argued very strongly that the defendant’s 
Lyallpur business was carried on from Delhi and that the accounts were kept there, 
that there was no branch office at Lyallpur and that Lyallpur had no independent 
local control of the business. He relied on the letters written by the defendant 
to the District Magistrate, Lyallpur, about the allotments of quotas (Exs. P-5 to 
P-12) and also on Ex. D-/, a letter written by the defendant’s General Manager 


at Lyallpur to the Deputy Custodian of Evacuee Property at Lyallpur in which 
he says that a 


** complete list showing the list of all non-Muslims falling under item (3) with the amount to be 
paid has been asked for from our Head Office and will be submitted as soon as received ” 
Counsel contended that the Lyallpur people had so little to do with the accounts 


that they were not able to supply even a list of the persons who dealt with them. 
They had to find that out from Delhi. 


These matters should have been put to the defendant’s witnesses. Ex. D-7 
was written in reply to a letter from the Deputy Custodian of Evacuee Property. 
That letter is Ex. D-6 and in it the Deputy Custodian refers to some earlier cor- 
respondence with the Under Secretary to the West Punjab Government, Lahore, 
which has not been filed. When we turn to the list that was eventually supplied 
from Delhi (Ex. D-11) we find that it relates to accounts from all over Pakistan 
such as, Multan, Peshawar, Lahore, Sialkot, Rawalpindi and even Karachi and 
Sukkar. Obviously, a local office like the Lyallpur office would not be in a posi- 
tion to supply that sort of information. The defendant’s accountant at Lyallpur, 
Sewa Ram (P.W. 4), says that— 

“ Purchasers’ deposits at Lyallpur were not recorded in the books of the defendant at Delhi but 
statements used to be despatched from there to Delhi. An account book was prepared from statement 
received from Lyallpur. That book is known as ‘ Reference Book ’.” 


Presumably, that would also be the practice of the other branch offices, so the 
head office would be the only place from where a general overall picture (which 
appears to be what was asked for) could be obtained. 


Now, the plaintiffs resided at Lyallpur at all relevant times and the defendant 
carried on business there through a local General Manager. We do not know 
where the contract was made but we do know that the plaintiffs contracted in 
a special capacity that was localised at Lyallpur, namely as the Government nomi- 
nees for Lyallpur. We know that the goods were to be delivered at Lyallpur and 
could not be delivered anywhere else. We know that there was a running account 
and that that account was kept at Lyallpur, and we have held that the “debt” did 
not become due till the defendant was given notice at Lyallpur that the business 
relationship between the parties had terminated. The termination came about 
because of acts that arose at Lyallpur, namely the assignment of Lyallpur to the 
newly created State of Pakistan and the flight of the plaintiffs from Lyallpur 
which made further performance of the primary contract impossible. The only 


factors that do not concern Lyallpur are the defendant’s residence in India and 
S—19 
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the demands for payment made in Delhi. The fact of demand is not material 
because the obligation to pay arose at the date of termination and arose at Lyallpur, 
but if a demand for payment is essential, then it would, along the lines of the bank, 
ing and insurance cases to which we shall refer later, have to be made at Lyallpur 
and a demand made elsewhere would be ineffective. On these facts we hold that 
the elements of this contract, that is to say, the contract out of which the obligation 
to pay arose, were most densely grouped at Lyallpur and that that was its natural 
seat and the place with which the transaction had its closest and most real connec- 
tion. It follows from this that the “proper law of the contract”, in so far as that 
is material, was the Lyallpur law. 

We have next to see when notice to close the account and a demand for return 
of the balance was made and where. The plaintiff Jagat Singh (P.W. 5) says 
that he made a written demand in October, 1947. But the earliest demand we 
have on record is Ex. P.W. 4|4, dated 3rd January, 1949. It is understandable 
that the plaintiffs, who had to flee for their lives, would have no copies of their 
- correspondence, but it is a matter for comment that the demand which is filed (Ex. 
P.W. 4/4) does not refer to an earlier demand or demands. The defendant was 
asked to produce all the correspondence because the plaintiffs had lost their own 
files. The defendant produced all we have on record and no suggestion was made 
that anything had been suppressed. Consequently we are not prepared to accept 
the plaintiff’s statement and we hold that there was no demand before 3rd January, 
1949. 

Another point is that the earlier demand, even if made, could not have been. 
made at Lyallpur. The plaintiff Jagat Singh says he made the demand to the 
defendant’s Managing Director. He resides in Delhi.and the plaintiffs had by 
then fled from Pakistan. Therefore, the demand could not have been made at 
Lyallpur, and apart from those demands, there is no other notice of termination, 
so, technically, the defendant would have been justified in declining to pay on the 
strength of a demand made in Delhi. The same defect attaches to Ex. P.W. 4/4. 
However, we are fortunately absolved from the need to base on so technical a 
ground. 

Now at the date of the demand the Pakistan Ordinance (Ex. D-26) was in 
force and under it the defendant was prohibited from paying the money to the 
plaintiffs who were evacuees according to Pakistan Laws. The defendant was 
directed, instead, to deposit the money with the Deputy Custodian of Evacuee 
Property. This was done on 15th November, 1951 (Ex. D-12) and the deposit 
was made along with other similar deposits. 

We now have to determine the legal liabilities which arise out of these facts. 
This raises complex questions of private international law, and two distinct lines 
of thought emerge. One is that applied by the English Courts, namely, the lex 
situs; the other is the one favoured by Cheshire in his book on Private International 
Law, namely, the “proper law of the contract”. 

The English approach is to treat the debt as property and determine its situs 
and then, in general, to apply the law that obtains there at the date when payment 
is due. But the difficulty of the English view is that they have different sets of 
rules for ascertaining the situs, with the result that the situs shifts from place to. 
place for different purposes, also that it is determined by intention. Thus, it can 
be in one place for purposes of jurisdiction and in others for those of banking, 
insurance, death duties and probate. The situs also varies in the cases of simple 
contract debts and those of speciality. 

That a debt is property is, we think, clear. It isa chose in action and is 
heritable and assignable and it is treated as property in India under the Transfer 
of Property Act which calls it an “actionable claim”: sections 3 and 130. But 
to give it position in space is not easy because it is intangible and so cannot have 
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location except notionally and in order to give it notional position rules have to be 
framed along arbitrary lines. 


‘ Cheshire points out in his book on Private International Law, 4th edition, 
pages 449 to 451 that the sttus rule is not logical and leads to practical difficulties 
when there is a succession of assignments because it is not possible to fix the situa- 
tion of a debt under the situs rule in one place and only one place. Speaking of 
that Cheshire, quoting Foote, where Foote says that the assignment of a chose in 
action arising out of a contract is governed by the “proper law of the contract” 
paraphrases Foote thus at page 450— 

“If we understand him correctly, the appropriate law is not the ‘ proper law’ (using that expres- 
sion in its contractual sense) of the assignment, but the proper law of the original transaction out of which 
the chose in action arose, It is reasonable and logical to refer most questions relating to a debt to the 
transaction in whish it has its source and to the legal system which governs thai transaction...... One undeniabie 
merit of this is that, where there have been assignments in different countries, no confusion can arise 
from a conflict of laws, since all questions are referred to a single legal system.” 

The expression the “proper law of the contract” has been carefully analysed 
by Cheshire in Chapter VIII of his book. In Mount Albert Borough Council v. 
Australasian Temperance and General Mutual Life Assurance Society, Lord 
Wright defined at page 240 as 


“ that law which the English or other Court is to apply in determining the obligations under the 
contract,” 
that is to say, obligation as contrasted with performance. Lord Wright drew 
the distinction between obligation and performance at page 240. In a later case, 
Lord Simonds described it as 


“ the system of law by reference to which the contract was made or that with which the transac- 
tion has its closest and most real connexion.” Benython v. Commonwealth of Australia, 


Cheshire sets out the definition given by some American Courts at page 203 
and adopts it: l 


“It is submitted that, at any rate with regard to the question of valid creation, the proper law 
is the law of the country in which the contract is localized. Its localization will be indicated by what 
may be called the grouping of its elements as reflected in its formation and in its terms. The coun 
in which its elements are most densely grouped will represent its natural seat...... the country wi 
urges the contract is in fact most substantially associated and in which lies its natural seat or centre 
o gravity.” 

This involves two considerations. The first is whether the proper law is to 
be ascertained objectively or whether parties are free to fix it subjectively by rang- 
ing over the world and picking out whatever laws they like from any part of the 
globe and agreeing that those laws shall govern their contract. Cheshire points. 
out at page 202 that “the subjective theory may produce strangely unrealistic 
results.” It is also obvious that difficulties will arise if the contract is illegal or 
against public policy according to the laws of the country in which it is sought to 
be enforced though lawful according to the laws of the country which the parties 
choose: see Lord Wright in Mount Albert Borough Council vy. Australasian 
Temperance, etc., Society, at page 240, Cheshire prefers the view of an 
American Judge which he quotes at page 203— 


“Some law must impose the obligation, and the parties have nothing whatsoever to do with that, 
no more than with whether their acts are torts or crimes.” 


The contract we are considering is silent about these matters. There is no 
express provision either about the law that is to obtain or about the situs. We 
have therefore to examine the rules that obtain when that is the case. 


The most usual way of expressing the Jaw in that class of case is to say that 
an intention must be implied or imputed. In the Bank of Travancore v. Dhrit 
Ram,? Lord Atkin said that when no intention is expressed in the contract the 
Courts are left to infer one by reference to considerations where the contract was 
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made and how and where it was to be performed and by the nature of the busi- 
ness or transaction to which it refers. In the Mount Albert Borough Counci 
case, Lord Wright put it this way at page 240— Š 
“ The parties may not have thought of the matter at all. Then the Court has to impute gn inten- 
tion, or to determine for the parties what is the proper law which, as just and reasonable persons, they 
ought or would have intended if they had thought about the question when they made the contract.” 
But, to us, it seems unnecessarily artificial to impute an intention when we 
know there was none, especially in a type of case where the parties would never 
have contracted at all if they had contemplated the possibility of events turning 
out as they did. In our opinion, what the Courts really do, when there is no ex- 
press provision, is to apply an objective test, though they appear to regard the 
intention subjectively, and that is also Cheshire’s conclusion at page 201, where, 
after reviewing the English decisions, he says— 


“ In other words, the truth say be that the judges, though emphasising in unrestricted terms the 
omnipotence of intention, in fact do nothing more than impute to the parties an intention to submit 
their contract to the law of the country with which factually it is most closely connected.” 


If driven to a choice, we would prefer this way of stating the law but we need not 
decide this because, so far as the present case is concerned, the result is the same 
whether we apply the proper law of the contract or the English rules about the 
lex situs. It may be that in some future case this Court will have to choose 
between these two views but the question bristles with difficulties and it is not 
necessary for us to make the choice here. All we wish to do here is to indicate 
that we have considered both and have envisaged cases where perhaps a choice 
will have to be made. 

We gather that English judges fall back on the lex situs and make rules for 
determining the position of a debt for historical reasons. Atkin, L.J., said in 
New York Life Insurance Company-v. Public Trustee, that the rules laid down 
in England are derived from the practice of ecclesiastical authorities in granting 
administration because their jurisdiction was limited territorially: 

“The ordinary had only a jurisdiction within a particular territory. and the question whether 
he should issue letters of administration dependedtupon whether or not assets were to be found within 
his jurisdiction, and the test in respect of simple contracts was : where was the debtor residing?.... 
the reason why the residence of the debtor was adopted as that which determined where the debt was 


situate was because it was in that place where the debtor was that the creditor could, in fact, cnforce 
payment of the debt.” 


{See also Dicey’s Conflict of Laws, 6th edition, page 303). The rules, therefore, 
appear to have been arbitrarily selected for practical purposes and because they 
were found to be convenient. 

But despite that the English Courts have never treated them as rigid. They 
have only regarded them as prima facie presumptions in the absence of anything 
express in the contract itself: see Lord Wright’s speech in Mount Albert Borough 
Council case,? at page 240. Also, many exceptions have been engrafted to meet 
modern conditions. Atkin, L.J., draws attention to one in New York Life 
Insurance Company v. Public Trustee,? at page 120, where he says— 

‘ therefore, cases do arise where a debt may be enforced in one jurisdiction, and the debtor 
being an ordinary living person, resides elsewhere.” 
So also Lord Wright in Mouni Albert Borough Council case? at page 240— 


t Tt is true that, when stating this general rule, there are qualifications to be borne in mind, as 
for instance, that the law of the place of performance will prima facie govern the incidents or mode of 
performance, that is, performance as contrasted with obligation.” 


and at page 241, he says— l 
‘“ Again, different considerations may arise in particular cases, as for Instance, where the stipu- 
‘lated performance is illegal by the law of the place of performance.” 


And so also Lord Robson in Rex v. Lovitt,’ at page 220— 
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e 
“It cannot mean that for all purposes the actual situation of the property of a deceased owner 
is to be ignored and regard had only to the testator’s domicil for executors find themselves obliged in 
order to get the property at all to take out ancillary probate according to the locality where such 
‘property is properly recoverable, and no legal fiction as to its " following the owner” so as to be 
theoretigally situate elsewhere will avail them”. 


And he says at page 221, that these rules are only “for certain limited purposes”. 


In banking transactions the following rules are now settled: (1) the obliga- 
tion of a bank to pay the cheques of a customer rests primarily on the branch at 
which he keeps his account and the bank can rightly refuse to cash a cheque at 
any other branch: Rex v. Lotit, at 219, Bank of Travancore v. Dhrit Ram, and 
New York Life Insurance Company v. Public Trustee, at page 117; (2) a cus- 
tomer must make a demand for payment at the branch where his current account 
is kept before he has a cause of action against the bank: Joachimson v. Swiss Bank 
Corporation* quoted with approval by Lord Reid in Arab Bank, Lid. v. Barclays 
Bank.® The rule is the same whether the account is a current account or whether 
it is a case of deposit. The last two cases refer to a current account; the Privy 
Council case (Bank of Travancore v. Dhrit Ram)? was a case of deposit. Either 
way, there must be a demand by the customer at the branch where the current 
account is kept, or where the deposit is made and kept, before the bank need pay, 
and for these reasons the English Courts hold that the situs of the debt is at the 
place where the current account is kept and where the demand must be made. 


_ This class of case forms an exception to the rule that a debtor must seek 
his creditor because, though that is the general rule, there is nothing to prevent 
the parties from agreeing, if they wish, that that shall not be the duty of the 
debtor and, as Lord Reid explains in the Arab Bank case,’ at page 531, a contract 
of current account necessarily implies an agreement that that shall not be the bank’s 
duty, otherwise the whole object of the contract would be frustrated. 

We have stressed the word “primarily” because the rules we have set out 
relate to the primary obligation. If the bank wrongly refuses to pay when a 
demand’ is made at the proper place and time, then it could be sued at its head 
office as well as its branch office and, possibly, wherever it could be found, though 
we do not decide that. But the reason is that the action is then, not on the debt, 
but on the breach of the contract to pay at the place specified in the agreement: 
see Warrington, L.J., at page 116 and Atkin, L.J., at page 121 of New York 
Life Insurance Co. v. Public Trustee.’ 


Now the rules set out above are not confined to the business of banking. 
They are of wider application and have also been applied in insurance cases: 
Fouad Bishara Jabbour v. State of Israel and New York Life Insurance Co. v. 
Public Trustee. 


Similar considerations obtain in England when an involuntary assignment 
of a debt is effected by garnishment. Cheshire has collected a list of English 
cases at pages 460 to 463 of his Private International Law from which we have 
quoted above. He sums up the position at page 461 thus— 

“Tt is difficult to state the rule with exactitude but it is propably true to say that a debt is properl 
garnishable in the country where, according to the ordinary usages of business, it would normally 
be regarded as payable.” 

But when all is said and done, we find that in every one of these cases the 
proper law of the contract was applied, that is to say, the law of the country 
in which its elements were most densely grouped and with which factually the 


1. L.R. (1912) AG. 212. 4. L.R. [1921] 3 K.B. 110. 
2. (1942) 2 M.LJ. 256: (1941) L.R. 69 5 L.R. (1954) A.C. 495 at 591. 
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contract was most closely connected. It is true the judges purport to apply the 
lex stus but in determining the stus they apply rules (and modify them where 
necessary to suit changing modern conditions) which in fact are the very rules , 
which in practice would be used to determine the proper law of the contract. 
The English Judges say that when the intention is not express one must be in- 
ferred and the rules they have made come to this: that as reasonable men they 
must be taken to have intended that the proper law of the contract should obtain. 
The other view is that the intention does not govern even when express and that 
the proper law must be applied objectively. But either way, the result is the same 
when there is no express term. The “proper law” is in fact applied and for 
present purposes it does not matter whether that is done for the reasons given 
by Cheshire or because the fluid English rules that centre round the lex situs lead 
to the same conclusion in this class of case. 


That, however, raises a further question. Which is the proper law? the law 
that obtains when the contract was made and the obligation fashioned or the law 
in force at the time when performance is due? Here again, we think the answer 
is correctly given by Cheshire at page 210, quoting Wolff’s Private International 
Law, page 424, and Ke. Chesterman’s Trusts > 


“A proper law intended as a whole to govern a contract is administered as ‘a living and changing 
body of law’ and effect is given to any changes occurring in it before performance falls due”. 


This is what the English Courts did in New York Insurance Co. v. Public Trustee,’ 
Re. Banque Des Marchands De Moscou, Fouad Bishara Jabbour v. State of 
Israel,* and Arab Bank, Lid. v. Barclays Bank. They were all cases in which 
the law changed because of the outbreak of war and where performance became 
impossible because of local legislation. In the last two cases, the debts vested in 
the Custodian because of local legislation and payment by the debtor to the Custo- 
dian was regarded as a good discharge of the debt. The position in those two 
cases was just what it is here. 


Council argued that as Lyallpur was part of India, when the contract was 
made, the Indian law must be applied and that no different intention can be im- 
puted to the parties. But that is not the law, as we understand it, whether we apply 
the “proper law” or the situs rules. The proper law will be the law at Lyallpur 
applied as a living and changing. whole, and this would have been the case even 
if India had not been divided, because each State had the right to make different 
local laws even in undivided India, as witness the different money lending laws 
and the cloth and grain control orders: indeed this very case is an illustration of 
that, for the controls which gave rise to this very contract were not uniform 
througheut India. But even apart from the “proper law” the decision of the 
Privy Council in Arab Bank, Lid. v. Barclays Bank, and of the Queens Bench 
Division in Fouad Bishara Jabbour v. State of Israel* negatives this contention 
when an intention has to be imputed or a clause in the contract implied. 


It is necessary, however, to bear in mind that, under modern conditions, 
choses in action arising out of contract have two aspects: (1) as property and 
(2) as involving a contractual obligation for performance. The property aspect 
is relevant for purposes of assignment, administration, taxation and the like; 
the contractual aspect for performance. In the present case, we are primarily 
concerned with the property aspect because the Pakistan Ordinance regards debts 
as property and vests all evacuee property in the Custodian and requires every 
person holding such property to surrender it to the Custodian on pain of penalties 
prescribed by the Ordinance, and section 11 (2) states that— 


n LR. [1923] 2 Ch. 466 at 478. 4. [1954] 1 A.E.R. 145. 
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“ Any person who makes a payment under sub-section (1) shall be discharged from further 
fiability to pay to the extent of the payment made,” 


The payment was made and that, in our opinion, exonerated the defendant from 

rther liability. Such payment would operate as a good discharge even under 
the English rules: see Fouad Bishara Jabbour v. State of Israel at page 154, 
where a number of English authorities are cited, including a decision of the Privy 
Council in Odwin v. Forbes.? That was also the result of the decisions in the 
following English cases, which are similar to this, though the basis of the decisions 
was the situs of the debt and the multiple residence of corporations: Fouad Bishara 
Jabbour v. State of Israel Re. Banque Des Marchands De Moscou,’ and Arab 
Bank, Lid. v. Barclays Bank .* 


The same result follows from the decision of the Judicial Committee in the 
Bank of Travancore, Ltd. v. Dhrit Ram,” where Lord Atkin said— 


“ When consideration is being given to the question, what law‘did the parties intend to govern 
the contract? it seems proper to bear in mind that th: promisor is a bank incorporated under 
Travancore law with, apparently,some connection with the State of Travancore, and governed as to its 
business by any law of Travancore that may affect banking...... i 


The only difference between that case and this is that at the date of the deposit 
in this case there was no difference between the laws of Punjab and Delhi on the 
present point. But they could have differed even if India had not been divided, 
as we have just pointed out. The English cases are, however, in point and we 
can see little in principle to distinguish them from this case. 


The learned counsel for the plaintiffs-respondents argued that even if the 
law is what we have said, the Pakistan Ordinance does not apply to this case 
‘because “a cash deposit in a bank” is excluded. The argument was based on the 
definition of “property” in section 2 (5) of the Ordinance. But this is not a 
cash deposit in a bank as between the plaintiffs and the defendant. It is a debt 
which the defendant owes, or owed, to the plaintiffs, and the same definition states 
that “property” means, among other things, “any debt or actionable claim.” The 
portion of the definition which speaks of a “cash deposit in a bank” means that 
such a deposit is not to be treated as “property” for the purposes of the Ordinance 
as between the bank and the customer who owns or controls the deposit. We hold, 
therefore, that whether the proper law of the contract applies or the English law 
of situs in a case of this kind, the defendant is exonerated because, the debt being 
“property”, the Ordinance divested the plaintiffs of ownership in it and vested the 
debt in the Custodian and at the same time interfered with the obligation for per- 
formance by providing that payment to the Custodian shall operate as a discharge 
of the obligation. 


But we wish to emphasize that we decide this because payment was in fact 
made to the Custodian and that we express no opinion about what would happen 
in a case where there is no payment and the defendant has no garnishable assets 
in Pakistan out of which the West Punjab Government could realise the debt by 
attachment of the defendant’s property. Different conclusions might possibly 
arise in such a case. 


Lastly, it was urged that the Pakistan Ordinance is a penal law and is confis- 
catory in character, therefore, no domestic tribunal will recognise it or give effect 
to it. That proposition is, in any event, too widely stated, but we are unable to 
condemn this law as opposed to the public policy of this country because we have 
exactly the same kind of laws here, as do other civilised countries which find them- 
selves in similar predicament or at the outbreak of war; see drab Bank Lid. v. 
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Barclays Bank, and also Fouad Bishara Jabbour v. State of Israel’ -and Re. 


Munster, where a like argument was repelled. We hold that this legislation iS 
not confiscatory. 


The same rules apply to the item of Rs. 79-6-6 and to the deposit of Rs. 1 00e 
as security. 


The appeal succeeds. The decrees of the lower Courts are set aside. A 
decree will now be passed dismissing the plaintiff’s claim, but in the special cir- 
cumstances of this case the parties will bear their own costs throughout. 


Appeal allowed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—B, K. MUKHERJEA, Chief Justice, Vivian Boser, B. JAGANNADHA- 
DAS, T. L. VENKATARAMA AYYaR AND SYED JAFER Imam, JJ. 


Bhikaji Keshao Joshi and another .. Appellants* 
v. 
Brijlal Nandlal Biyani and others .. Respondents. 


Representation of the People Act (XLII of 1951), sections 80, 82 and 89—Petition to set aside election-— 
Order of election commission condoning delay in presenting beyond limmiation—If can be re-opened by the election 
tribunal-—Verjfication of petition —Essentials—Non-joinder of parties—Effect—Particulars given vague—Proper 
procedure, 

It is not open to the election tribunal to reconsider the question where the Election Commission 
has condoned the delay in presenting the election petition one day beyond the period of limitation 
prescribed by Rule 119 of the Rules framed under the Representation of the People Act, 1951. 


Dinabandhu v. Jadumoni (1955), 1 S.G.R. 140: (1954) 3.C.J. 605, followed. 


[Queare > Whether candidates whose nominations were in order but who withdrew from the 
contest within the time prescribed fall within the category of ‘‘candidates duly nominated at the 
election” in section 82 of the Act and are necessary parties to an election petition ?] 


Even if any of the necessary parties other than the returned candidate has not been impleaded 
the petition is not liable to be dismissed in imine on that sole ground but it is a matter to be taken into 
consideration at the appropriate stage with reference to the final result of the case. Jagan Nath v- 
Jaswant Singh, (1954) S.C.R. 892: (1954) S.C.J. 257: (1954) 1 M.L.J. 480 (S.C.), followed. 


Though there may be cases where ths date of the pleading and the verification may be relevant 
and important, it would be a wrong exercise of discretionary power to dismiss an application on the 
sole ground of absence of date of verification. In such a case the applicants should normally be called 
upon to remove the lacuna by adding a supplementary verification indicating the date of the original 
verification and ths reason for the original omission. Where the verification clauses refer to the 
entirety of the pctition and the attached schedule, absence of enumeration of the various paragraphs 
therein as having been based on information cannot be considered to be a defect. 


Section 83 (2) of the Representation of the People Act (1951) requires not only what may be 
reasonably considered “full particulars” having regard to the nature of each allegation, but enjoins in 
terms that the following particulars should also be given (1) Names of the parties alleged to have 
committed the corrupt practice,(2) the date of the commission of each such corrupt or illegal practice, 
(3) the place of commission of each such corrupt or illegal practice. The requirement of “ fulp 
particulars” is one that has got to be complied with sufficient fullness and clarification so as to enable 
the opposite party fairly to meet them and they must be such as not to turn the enquiry before the 
Tribunal into a rambling and roving inquisition. Where the particulars are vague the Tribunal 
should call for better particulars and if it is not furnished strike out those items. An order dismissing 
the petition outright is clearly erroneous. - 
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Appeal by Special Leave from the Judgment and Order, dated the ist May, 
1953, of the Election Tribunal, Akola, Madhya Pradesh, in Election Petition 
„No. lof 1952. 


Veda Vyas, Senior Advocate (S. K. Kapur and Ganpat Rai, Advocates, 
with him), for Appellants. 


M. C. Setalvad, Attorney-General for India (M. N. Phade and Naunit Lal, 
Advocates, with him), for Respondent No. 1. 


The Judgment of the Court was delivered by l 

Jagannadhadas, J.—This is an appeal by special leave against the judg- 
ment and order of the Election Tribunal, Akola, Madhya Pradesh, dated the 
lst May, 1953, dismissing the election petition filed by the appellants. It 
relates to the election for the Akola Constituency of the State Assembly of 
Madhya Pradesh which was held on the 13th December, 1951, and the result 
of which was notified in the Gazette on the 4th April, 1952. The two appellants 
are the electors of the said Constituency. The first respondent was the success- 
ful candidate at the election. Respondents Nos. 2, 3 and 4 were the other 
three candidates who, having been validly nominated went to the polis but 
were defeated. The appellants filed the election petition under section 80 
of the Representation of the People Act, 1951 (Act XLIII of 1951) (herein- 
after referred to as the Act) for setting aside the election on various alle- 
gations. The petition was filed on the 19th April, 1952, before the Election 
Commission at Delhi and was admittedly one day beyond the prescribed time. 
The Election Commission admitted the petition after condoning the delay 
under the proviso to section 85 of the Act and thereupon constituted a 
Tribunal for the trial of the petition at Akola by notifications dated the 
30th July, 1952 and 22nd September, 1952. In due course respondent No. 1 
appeared and filed his written statement on the 6th October, 1952, and the 
petitioners filed their reply thereto on the 16th October, 1952. Waith refe- 
rence to these pleadings, the Tribunal was of the opinion that it was advi- 
sable to frame certain preliminary issues and to dispose of the same before 
entering on the trial of the case on its merits. Accordingly, nine preliminary 
issues were framed. These nine issues substantially cover the following 
questions: (1) Whether the election petition was presented by a properly 
authorised person. (2) Whether there was sufficient cause for presentation of 
the petition one day out of time. (3) Whether the petition was defective for 
non~joinder of certain parties as respondents. (4) Whether the petition is 
dezective for want of proper verification. (5) Whether the petition was de- 
fective for vagueness of the particulars relating to the corrupt practices set out 
in Schedule A thereto. The Tribunal found only the first of the above points 
in favour of the petitioners by a majority. But in respect of the other four 
points, it held against the petitioners unanimously. As a result of the ad- 
verse findings on these four points, the petition was dismissed without any 
trial on the merits. It is against this dismissal that the appellants have 
now come up to this Court on obtaining special leave. 


Before dealing with the merits of the appeal, it may be mentioned that 
at an early stage of these proceedings before the Tribunal, an objection was 
taken to the composition of the Tribunal on the allegation that one of the 
Members, Shri A.S. Athalye was not competent to be a Member thereof on 
account of his alleged bias in favour of the first respondent. The bias was 
sought to be made out by showing that shortly before the election, Shri 
Athalye had written a letter to the 1st respondent offering to assist him in his 
election campaign. On objection being taken, the Tribunal stayed its hands 
for a preliminary decision of that question. Meanwhile, the petitioners took 
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proceedings in the High Court for the quashing of the constitution of the 
Tribunal on the above ground by means of an application under Article 226 
of the Constitution. ‘That application was dismissed after hearing both 
sides. Thereupon the petitioners moved this Court for special leave against 
the order of the High Court. But this Court declined to grant ‘eave. 
Learned counsel for the appellants attempted to attack the validity of the 
decision of the Tribunal now under appeal on the same ground. But this 
having been already determined against the petitioners in the previous pro- 
ceedings, we declined to allow the matter to be reopened. On the other 
side, the learned Attorney-General for the 1st respondent attempted to 
reopen before us the question as to whether the petition was presented to the 
Election Commission by an authorised person, which as stated above, was 
found against him by a majority of the Tribunal. The ground on which he 
attempted to reopen this question was that the finding was based on a wrong 
view as to the burden of proof. We were not prepared, however, to permit 
this finding of fact to be reopened in this appeal on special leave, irrespective 
of the question whether the burden of proof was rightly laid on the petitioners. 


The only points, therefore, that have been argued before us are whether 
the view taken by the Tribunal with reference to the following questions, viz., 
(1) limitation, (2) joinder of parties, (3) verification, and (4) specification of 
particulars of corrupt practices in Schedule A attached to the petitiou, is cor- 
rect, and if so, whether the same entailed dismissal of the petition. The ques- 
tions may be taken up one after the other. 


LIMITATION: As stated above, the petition was filed on the 19th April, 
1952, admittedly one day beyond time. On the 28th April, 1952, the peti- 
tioners filed also an application for condonation of delay setting out the rea- 
sons for the same. In paragraphs 3, 4 and 5 thereof the circumstances under 
which the delay is said to have occurred were set out as follows: ` 


“g. The applicants were under the belief that Notice under rule 119 of the Rules framed 
under the above Act was published on 5th April, 1952, in the Official Gazette of the State of Madhya 
Pradesh. They felt therefore that their petition was duly presented within 14 days as prescribed by 
rule 119. Applicants, however, learn that actually the Notice under rule 119 was published in the 
Official Gazette of 4th April, 1952. It therefore appears that there was a delay of one day in the 
representation of the election p*tition. This delay occurred under the following circumstances :— 

4. The applicants prepared their election petition on the 17th April, 1952. They sent the said 
petition with Shri P.B. Gole, Senior Advocate,’ Akola, with a written authority to present the petition 
through any person of his choice at Nagpur on the 18th April. They also sent with Shri Gole 
Rs. 1,000 for being deposited in the Government Treasury at Nagpur as required by section 117 of 
the Act and to obtain Treasury receipt for security of costs to be filed with the petition. The 
applicants were under the helief that an officer must have been appointed by the Election 
Commission under section 81 of the Act to whom election petitions could be represented for the 
State of Madhya Pradesh at Nagpur. Accordingly Shri Gole left Akola for Nagpur by the 1 
Down Nagpur Mail, reaching Nagpur at about 9-30 a.m. on 18th April, 1952. 

5. Mr. Gole caused the depositof Rs. 1,000 security for costs to be made in the Government 
Treasury at Nagpur through Mr. Sidhaye, Advocate, Nagpur’ and obtained the necessary 
Government Treasury receipt on the 18th April, 1952. He then made enquiries about the officer 
who may have been appointed to receive the election petitions. He consulted R.S. Rangole, who 
was attached to the Election Office at Nagpur. On enquiries Shri Gole learnt that there was none 
at Nagpur, who was authorised to receive election petition under the Act. Under these 
circumstances Shri Gole booked a seat in the Night Plane for Delhi and flew to Delhi on the 18th 
and reached there on the morning on 19th April, 1952. On 1gth April Shri Gole caused the 
petition to be presented to the Secretary to the Election Commission”. 


The explanation thus furnished was accepted by the Election Commission as 


appears from the intimation to the petitioners by letter dated the 30th July, 
1952. The Tribunal was of the opinion that notwithstanding the order of the 
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Election Commission condoning the delay and admitting the petition, 1t was 
free to reconsider the question by virtue of the powers vested in it under sec- 
tion 90 (4) of the Act. In this view it went into the merits of the explanation 

nished and came to the conclusion that the petitioners were negligent and 
that thé delay, even of one day, could not be condoned. It accordingly held 
that the petition was liable to be dismissed as barred by time. Now, apart 
from the merits of the sufficiency of the cause for delay, the question as to 
whether, notwithstanding the condonation of the delay by the Election Com- 
mission, it was open to a Tribunal to reconsider the matter by virtue of 
section 90 (4) of the Act, is now covered by the decision of this Court reported 
in Dinabandhu v. Jadumoni.t It was therein held that it was not open to the 
Tribunal to reconsider the matter in such a case. ‘The conclusion of the 
‘Tribunal, therefore, on this point cannot be maintained. The learned Attorney- 
General attempted to argue that the decision of this Court referred 
to above was obiter as regards the legal point and required further considera- 
tion. But we were not prepared to permit that question to be reopened. 
We were also not satisfied that there was any adequate reason for the Tribunal 
to interfere with the view taken by the Election Commission condoning the 
‘delay of one day on the explanation furnished to it. ‘This explanation has not 
been found, even by the Tribunal, to be false. 


JornDER oF Parties: The objection as to joinder of parties arises 
as follows. Three persons by name Shri Sohoni, Shri Kulkarni and Shri 
Kothkar were nominated as candidates at the election. Their nominations 
-were found to be in order on scrutiny by the Returning Officer. But within 
the time allowed, these three withdrew from the elections under section 37 
of the Act. The petitioners, while they impleaded as respondents the three 
unsuccessful candidates who went to the polls, did not implead these three 
‘persons. The view taken by the Tribunal was that these were also neces- 
sary parties and that their non-joinder rendered the petition liable for dis- 
missal. In support of their view, the Tribunal relied upon section &2 of 
the Act which is as follows: 


“ A petitioner shall join as respondents to his petition all the candidates who were duly nomina t- 
ed“at the election other than himself if he was so nominated.” 


It has been argued before us that this view is erroneous and that persons who 
filed their nominations and who withdrew from the contest within the pre- 
scribed time in spite of their nominations having been found to be in order on 
scrutiny by the Returning Officer, cannot be said to fall within the category of 
“candidates duly nominated at the election”. In support of this contention 
two decisions Sitaram v. Yograjsing,? and Sheo Kumar v. V. G. Oak, have 
been cited. On the other side the case in Mohammad Umair v. Ram Charan 
Singh,« was brought to our notice in support of the view taken by the Tri- 
bunal. These three decisions have treated the decision of the question as 
depending on a construction of the phrase “at the election” in section 82 of the 
Act. The Bombay and Allahabad cases hold that this phrase confines the 
necessary parties under this section to those who were candidates for the 
actual poll, while the Patna High Court takes the view that the phrase “at 
the election” has no such limiting significance. It appears to us to be un- 
necessary and academic to go into this judicial controversy having regard to 
the decision of this Court in Jagan Nath v. Jaswant Singh.” If we were 
called upon to settle this controversy, we would prefer to base the decision 
rot on any meticulous construction of the phrase “at the election” but on a 
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comprehensive consideration of the relevant provisions of the Act and of the 
rules framed thereunder and of the purpose, if any, of the requirement under 
section 82 as to the joinder of parties other than the returned candidate. We 
are, however, relieved from this, since it has been decided in Jagan Nath v? 
Jaswant Singh, that even if any of the necessary parties other than ‘the re- 
turned candidate has not been impleaded, the petition is not liable to be dis- 
missed in limine on that sole ground but that it is a matter to be taken into 
consideration at the appropriate stage with reference to the final result of the 
case. In view of this ruling the decision of the Tribunal on this point also 
cannot be maintained. 


VERIFICATION: The view taken by the Tribunal on this question is based 
on section 83 (1) of the Act which is as follows: 

“ An election petition shall contain a concise statementof the material facts on which the peti- 
tioner relies and shall be signed by the petitioner and verified in the manner laid down in the Code 
of Civil Procedure, 1908, for the verification of pleadings”. 

The relevant provision in the Civil Procedure Code referred to herein is 
Order 6, rule 15, clauses (2) and (3), which are as follows: 

(2) The person verifying shall specify, by reference to the numbered paragraphs of the pleading, 
what he verifies of his own knowledge and what he verifies upon information received and believed to 
be true. 

(3) The verification shall be signed by the person making it and shall state the date on 

which and the place at which it was signed.” 
In the present case the verification of the petition as well as the schedule of 
particulars of corrupt practices are each signed by both the petitioners and 
there is now no dispute about it. The verification clause in the petition is as 
follows: 

“ The above-named applicants hereby affirm that the contents of the above petition are true 
to information received from the press reports and several other electors and believed by them to 
be true. 

Signed and verified at Akola on R 
The verification clause relating to the particulars of corrupt practices in 
Schedule A is as follows: 


“The above-named applicants affirm that the contents in this schedule are true to information 
received and believed by us to be true. 
Signed and verified at Akola on m 


In the view of the Tribunal there were two defects in these verifications. 
They do not refer to any numbered paragraphs nor do they bear the dates on 
which they were signed. In the view of the Tribunal the petition was liable 
to dismissal for non-compliance with the specific provision in the Act in this 
behalf. That the verification neither in the petition nor in the schedule of 
particulars bears any date is not disputed. But it is contended that the view. 
taken by the Tribunal in so far as it was of the opinion that the verifications do 
not refer to any numbered paragraphs is unsustainable. It is pointed out 
that the statements in the verification were clearly meant to convey that 
the various allegations in the petition and schedule were, in their entirety, 
based on information and belief. It is urged, therefore, that there was no 
scope and hence no need to specify which were based on personal knowledge 
and which upon information. We agree with this contention. It is to be 
noticed that a verified pleading is different from an affidavit which, by virtue 
of Order 19, rule 3, is specifically required to be confined to such facts as the 
deponent is able of his own knowledge to prove (except on interlocutory ap- 
plications, on which statements of his belief may be admitted, provided that 
the grounds thereof are stated). But there is not—and in the nature of things 
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there cannot be—any such limitation for pleadings. Hence it became neces- 
sary in the verification of a pleading to demarcate clearly between the two. 
Ihe allegations in the petition in this case purport to be based only on infor- 
mation, Since the verification clauses refer to the entirety of the peti- 
tion and the attached schedule, absence of enumeration of the various para- 
graphs therein as having been based on information cannot be considered 
to be a defect. The verifications are accordingly defective only as regards 
the requirement of the dates thereof. The question is whether the 
petition is liable to dismissal on this ground. Though there may be cases 
where the date of the pleading and the verification may be relevant and im- 
portant, it would be a wrong exercise of discretionary power to dismiss an 
application on the sole ground of absence of date of verification. In such a 
case the applicants should normally be called upon to remove the lacuna by 
adding a supplementary verification indicating the date of the original verifi- 
cation and the reason for the earlier omission. 


PARTICULARS OF Corrupt Practices: The objection is based on section 83 
(2) of the Act which is as follows :— 


“The petition shall be accompanied by a list signed and verified in like manner pies forth 
full particulars of any corrupt or illegal practice which the petitioner alleges, including as fulla 
statement as possible as to the names of the parties alleged to have committed such corrupt or illegal 
practice and the date and place of the commission of each such practice”. 


The objection is that the particulars of the instances furnished in Schedule A 
to the petition are all of them vague and not in compliance with the above 
provision. The list of eee is as follows: 

* SCHEDULE ‘A’, 

List of particulars of instances referrcd in the accompanying petition. 

1. That in the month of December, 1951, respondent No. 1 has been to the premises of Akola 
Shree Gurudwara, where the Local Sikh Community had assembled to listen to the recitation of tke 
holy book “Granth Saheb” on the 7th day of the death of daughter of one Sardar Suratsingh. At this 
meeting respondent No. 1 canvassed for votes for himself and paid Rs. 201, apparently as donation 
to the Gurudwara, but really as gift for including the Sikh Community in the Akola Constituency 
in general and the Sikhs assembled in particular to induce them te vote for himself at the ensuing 
‘lection, Respondent No. 1 was guilty of bribery within the meaning of that term in section 129 
of the Representation of the People Act. 

Similar instances of giving illegal gratifications for securing votes of respective groups are— 

(a) Donation to Hariharpeth Akhada ; 

(b) Payment to Panch-bunglow Committee of Bhangis of Old City. 
(c) Donation to Bhaji Bazar Association. 

(d) Distribution of blankets and saries and money to voters. 

2. At the instance of respondent No. 1 a meeting of workers in Berar Oil Industries—a concern 
of Birla, was called by its manager on the eve of the election and they were threatened to vote for 
‘respondent No. 1 on pain of losing their service or suffer pecuniary loss, in case they did not vote 
for respondent No. 1. The poster of the rival candidate affixed on the post-office within the 
premises of the Berar Oil Industries was removed and stolen away. 

3. Respondent No. 1 caused groups and sections of castes and communitits, such as Bohras, 
Lohars, Marwaries, Muslims, Rajasthanies, Bhangies, to issue appeals stating that resolutions were 
‘passed for voting for respondent No. 1, cotrcing the voters by threats, etc., to vote for respondent 
No, 1 and openly canvassing on communal and caste lines and using undue influence. 

4. Issuing pamphlets and handbills without names of printer or publisher. 

5. At the time of counting votes in Polling Station No. 53, several folded bundles amounting 
-to about 20 in number, of ballot papers were found in the ballot box of respondent No. 1, when it 
-was opened for counting votes. This was noted by the Returning Officer. Each bundle consisted 
three or more than three ballot papers, folded together. Obviously cach of the bundle of these ballot 
papers were put in the ballot box by one person, as the ballot papers put in the ballot box by different 
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voters could not automatically fold themselves into a compact bundle in the ballot box. The ballot 
papers issued to voters were not put in the box by the voter themselves, but were illegally brought 
back by the voters and handed over to persons working for and on behalf of respondent No. 1 on 
payment of illegal gratification. These ballot papers thus collected were bundled together and pif 
in the ballot box by persons working for and on behalf of respondent No. 1 by taking illegal gratifi- 
cations, ‘This was done on 31st December, 1951, at Chandur by persons with the connivance of 
respondent No. 1. 

6. False personation of several dead voters and voters absent in Pakistan has taken place 
in Ward Nos. 12 and 15. 

7. The respondent No. 1 resorted to false propaganda. His man announced on Joud speakers. 
from place to place that rival candidate Dr, Joglekar was of the caste and party of Godse, the murderer 
of M. Gandhi and a vote for him was a vote for Gandhi’s Murderer. Another false propaganda 
was that Dr. Joglekar was Mishra’s man, supported by Mishra’s money Lecturers for respondent No. 1 
in public meetings, including respondent No. 1 have freely made these false defamatory and malicious 
statements against Dr. Joglekar, the rival candidate and thus prejudiced the prospects of Dr. Joglekar’s 
election. Personal character and conduct of Dr. Joglekar was also falsely attacked, thus prejudicing 
his prospects of election. . 

8. Voters were carried in hired carts at many polling stations, particularly at Kapshi Polling 
Station. This was arranged by persons working for and on behaif of respondent No. 1 at his expense 
and connivance. <A written objection for police enquiry was given at Kapshi and one in Rifle Range 
area. 

g. Respondent No. 1 spent lacs of rupees over his election transgressing the prescribed limit of 
Rs. 6,000. He has given a totally untrue return of election expenses. This isin contravention of 
law. 

10. Mohota Mills released workers and paid them for canvassing work for respondent No. 1 
on polling day. Substitutes for these workers were engaged by the mills and they wers also paid. 
This was done at the instance of respondent No. 1”. 


There can be no doubt that almost all the instances herein-above set out are 
extremely vague and lack sufficient particulars. Learned counsel for the 
appellants invited our attention to the fact that the Tribunal, while consi- 
dering the questions of vagueness dealt only with the instances of corrupt 
practices specified in paragraphs 1 (a), 1 (b), 1 (c), 1 (d), 2, 4, 5, 6, 7 and 8 and 
not others. He accordingly contended that, by implication, the Tribunal was 
not prepared to hold that items mentioned in paragraphs 1, 3, 9 and 10 were 
vague. He urged that at least these four items must be taken not to be vague 
and that there is no reason why the petitioners should not have been called 
upon to amend the schedule by furnishing better particulars as to the rest. 
He further urged that, at any rate, they were entitled to a trial in respect 
of those four items of corrupt practices. We cannot agree with learned 
counsel for the appellants that the items set out in paragraphs 3, 9 and 10 
are not vague. There is no specification therein of the requisite details 
which the Act in terms requires. Section 83 (2) requires not only what 
may reasonably be considered “full particulars” having regard to the nature 
of each allegation, but enjoins in terms that the following particulars 
should also be given. (1) Names of the parties alleged to have committed 
the corrupt or illegal practice. (2) The date of the commission of each such 
corrupt or illegal practice. (3) The place of commission of each such 
corrupt or illegal practice. There can be no reasonable doubt that the 
requirement of “full particulars” is one that has got to be complied with, 
with sufficient fullness and clarification so as to enable the opposite- 
Darty fairly to meet them and that they must be such as not to turn the 
enquiry before the Tribunal into a rambling and roving inquisition. On 
a careful scrutiny of the list in Schedule A we are satisfied that none of the 
items except that which is set out in paragraph 1 of item No. 1 can be said 
to comply with the requirements of section 83 (2). In this view of the 
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contents of Schedule A, the contention of the learned counsel for the 
appellants is that even so the Tribunal should have called upon the 

= Petitioners to furnish better particulars as regards all the other items, by 
virtue of the powers conferred on it under section 83 (3), and in the alter- 
native,” it should have at least called upon them to substantiate the alle- 
gation in paragraph 1 in item No. 1, which was sufficiently specific and 
which, if made out, might have resulted in the election being set aside. On 
the question whether or not the Tribunal should have called upon the 
pttitioners to amend the schedule by furnishing better particulars, the 
learned Attorney-General for the lst respondent has invited our attention 
to the objection taken in the written-statement as regards the vagueness 
of the particulars and to the various orders made by the Tribunal as 
appears from the order-sheet of the case. In the written-statement of 
the Ist respondent paragraph 9 is as follows: 


“o (a) It is, further, submitted that the petition ought to be dismissed as it does not contain 
concise statement of matenal facts on which the petitioners rely. Similarly the list of particulars 
given in the schedule or in the petition are not compliance with section 83 (2). 

(6) Without prejudice to the generality of this objection, it is further submitted that para. 5 
of petition read with para. 6 (e) will show that the particulars given in schedule relate to corrupt and 
illegal practices alleged tu have been committed by respondent No. 1 and by his agents and persons 
working on behalf of respondent No. 1 with his connivance. Such particulars are bad inlaw. The 
applicants are bound to state the names of the persons who are alleged to have actually committed 
the corrupt or illegal practice. 

(e) Paras. 1 and 2 of the petition allege that there was no free election by reason of general 
bribery and undue influence exercised by and on behalf of respondent No. 1. Similarly the allega- 
tion in para. 2 is that the coercion was the result of manipulation by or at the instance of respondent 
No. 1. Thus these allegations must be supported by giving the necessary particulars regarding the 
names, date and place of commission of corrupt or legal practice alleged. The allegations in paras. r 
and 2 of the petition are allegations of corrupt and illegal practice within the meaning of sections. 
123, 124 and 125 of the Act, and are not allegations of a gt neral character which do not implicate the 
candidate personally. l 

(d) Further by way of example, para. 1 of the schedule, no names, date of the alleged practices. 
are given. Same is the case which the allegations in paras. 2, 3, 4, 5, 6, 7, 8,9 & ro. 

(e) It is for the petitioners to satisfy the Election Commission and the Tribunal that the parti- 

culars given are according to law. This has not bern done and the petition, therefore, ought to be 
dismissed on this ground”’. 
Now the order-sheet of the proceedings before the ‘Tribunal discloses the 
following. By order dated the 16th October, 1952, the Tribunal decided 
that the case was in the first instance to be taken up for decision on the 
preliminary issues. Having so decided it passed the following order: 


“We call upon the parties whether they want to add by way of amendment to the pleadings on 
facts which ‘they havejalready made, asjnsome of the preliminary pointsthe question of fact is 
involved. 

The respondents do not want to add to their pleadingson facts in respect of the above preliminary 
issues, The petitioners have made an [application urder Order 6, rule 16, Civil Procedure Code, 
for striking out some portion in paras. 3-b and para 4-d (2) of the written statement of the respon- 
dent No. 1.” 

On the 17th January, 1953, the Tribunal passed the following order: 

“ The respondent No, 1 prays for time to amend hiswritten statement and to ask for particulars. 
In the interests of justice the time is granted......Theapplication for amendment and for particulars 
to be filed five days before the date of hearing and copies thereof be given to the petitioners, The 
petitioners shall be ready with their replies on the date of hearing”’. 


On the 27th January, 1953, the order is 


“ The petitioners have filed their reply to the amendment application of the respondent 
No. 1. The latter has amended” his application, to which there was no objection”. 


162 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1955 


‘On the 29th January, 1953, the order is 


“ The petitioners do not want to amend their pleadings in view of the amendment of the written 
statement.” s 


In view of the specific objection taken in the written-statemext and 
the opportunities which the petitioners had for amending the petition which 
the above orders disclose, there is considerable force in the contention of 
the leaned Attorney-General that the petitioners, for some reasons best 
known to themselves, have come forward with a somewhat irresponsible 
petition and that while the Court has undoubtedly the power to permit 
amendment of the schedule of corrupt practices by permitting the furnishing 
of better particulars as regards the items therein specified, there was no duty 
cast upon the Tribunal to direct suo motu the furnishing of better particulars. 
It is true that the petitioners in the reply that they filed to the written-statement 
‘of the lst respondent and in answer to the objection that the particulars as to 
the alleged corrupt practices were vague, said as follows: 


“ The petitioners are prepared to give further particulars if the Tribunal is pleased to permit 
sander section 89 (3) of the Representation of the People Act.” 


This reply was filed on the 16th October, 1952, which is the very date 
on which the first of the above orders extracted from the order-sheet was 
passed. It is also true that the order dated the 17th January, 1953, shows 
that the respondent No. 1 at one stage, indicated an intention himselfto ask 
for particulars. But in a matter of this kind the primary responsibility for 
furnishing full particulars of the alleged corrupt practices and to file a peti- 
tion in full compliance with section 83 (2) of the Act was on the petitioners. 
While undoubtedly the Tribunal has, in our opinion, taken all too narrow a 
view of their function in dealing with the various alleged defects in the 
petition and in treating them as sufficient for dismissal, the petitioners are 
not absolved from their duty to comply, of their own accord, with the require- 
ments of section 83 (2) of the Act and to remove the defects when opportu- 
nity was available. They cannot take shelter behind the fact that neither 
the Tribunal nor the respondent No. 1 has, in terms, called upon them to 
furnish better particulars. 


The position, therefore, on the question of compliance or otherwise of 
the requirements of section 83 of the Act is that (1) the verifications in the 
petition and schedule are defective inasmuch as the dates thereof are not 
specified, and (2) the schedule of particulars consists of a number of items 
of which enly one at best could have been taken up for inquiry by the Tri- 
bunal. But all the rest were not only extremely vague but no amendment 
was applied for nor was an opportunity for amendment of pleadings in 
general, open on two occasions, availed of. Learned counsel for the appel- 
lants urges that however this may be, there was no justification for the 
Tribunal dismissing the petition in toto and that it was bound to have called 
upon the petitioners to substantiate the first allegation by evidence after 
striking out, if need be, the rest of the particulars, under the powers vested 
in it under Order 6, rule 16, Civil Procedure Code. On the other hand the learned 
Attorney-General for the respondent No. 1 urges that in such a situation it was 
open to the Tribunal to consider whether, taking the petition as a whole 
and in its total effect, there was substantial compliance with the require- 
ments of section 83. He contends that if, in exercise of its judgment, it 
thought that there was substantial non-compliance, notwithstanding 
that one out of the various items may have been specific, it was not bound to 
exercise its discretion in favour of the petitioners by ordering a striking out 
of the various items and to direct the trial of the petition to be confined to 


i 


II] ° BHIKAJI KESHAO JOSHI V. BRIJLAL NANDLAL BIYANI (Jagannadhadas, J.). 163 
one single item which may be in order. The learned Attorney-General 
argues that this would be really makirfg out for the petitioners a different 
petition from what they brought up before the Election Commission and 
“that in this class of cases the Tribunal had the right and the duty to exer- 
cise great strictness in order that the machinery for setting aside elections 
might not be abused for the purpose of maligning the successful candidate 
by levelling vague and irresponsible charges against him. While there is 
considerable force in this argument, we think that in a case of this kind 
the Tribunal when dealing with the matter in the early stages should net 
have dismissed the application. It should have exercised its powers and 
called for better particulars. On non-compliance therewith, it should have 
ordered a striking out of such of the charges which remained vague and 
called upon the petitioners to substantiate the allegations in respect of those 
which were reasonably specific. We are, therefore, of the opinion that the 
order of the: tribunal in dismissing the petition outright was clearly erroneous. 
Notwithstanding this opinion we would, in the normal course, not have 
felt called upon to interfere in this case under Article 136 after this lapse 
of time and at the instance of persons like the appellants before us who are 
mere voters having no direct personal interest in the result of the ejection. 


But there is one other circumstance in this case which we have noticed 
and which we feel we ought not to overlook, though in the course of the 
argunients the same was not brought to our notice. Paragraphs 6 (a), 
qb) and (c) of the application for setting aside the election sets out certain 
grounds of alleged disqualification of the returned candidate to stand for 
the election. It is also stated therein that objections in this behalf were 
taken at the time of scrutiny of the nomination papers but that they were 
summarily overruled by the Renae Officer without any enquiry and that 
accordingly the objections to the disqualification have been raised in the appli- 
‘cation. The objections are as follows: 


“6. ‘The material facts in support of the grounds are as follows :— 


(2) The election of candidate for the Madhya Pradesh State Assembly in the single member 
Akola Constituency was announced to be held on grst December, 1951. Nominations were to be 
filed on or before 15th November, 1951 and scrutiny of nomination was due on 17th November 1951. 
-At this time of scrutiny objection was taken to the nomination paper of respondent No. 1 on several 
‘grounds but the material grounds were that respondent No. 1 was disqualified for being chosen as and 
for being a Member of Madhya Pradesh State Assembly under Chapter III, section 7 (d) of the Re- 
presentation of the Reople Act, 1951 (Aet XLIII of 1951). That the respondent No. 1 is disqualified 
to fill the stat under the Act, because he is the Managing Agent or Managing Director of Rajasthan 
Printing and Litho Works—private limited company under the Indian Companies Act. He has, asa 
share-holder and director, interest, in contracts for supply of goods, viz., stationery, paper and printing 
materials, etc., to the State Government of Madhya Pradesh. He has also interest in contracts for the 
execution of works or performance of services, such asprinting, etc., undertaken by the State Govern- 
ment of Madhya Pradesh. ‘The respondent No, 1 gets a share by way of commission on sales effected 
‘by the Limited Company. He has, therefore, by himself interest in the contracts of the company 
with the State Government of Madhya Pradesh. 


(b) The respondent No. 1 is a partn:r in the firm Berar General Agency. The said firm has 
‘entered into a contract for the’ performance of cloth distribution on behalf of the State Govermment 
ito retailers and holds a licence for the same. The respondent No. 1, therefore, has interest by himself 
in the said contract for the performance of services undertaken by the Government. 


+ 


¢ (c) The respondent No. 1 is the proprietor of the monthly Journal “Prawaha” and a bi-weekly 
paper ““Matrubhumi”. These publications print Government advertisements on contract basis, 
“The respondent No. 1 has, therefore, interest in the said contract for the performance of ; 
undertaken by the State Government, Madhya Pradesh. The income derived from these contracts 
iby the respondent No. 1 are noted in the private accounts of the respondent No. 1 and their details are 
S—ai 


+ 
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shown in the er and Loss statements fled with income-tax return of the respondent No. 1 for re 
relevant year and current’ ytar. ` 
The sales and other details of the “Matrubhumi” concern are noted in the private account, 
of the respondent No. r. 
- These one were summarily overruled by the Reumuns Officer, without any inquiry or 
any reason.” 


These allegations, if made out with such E TE details as may be necessary, 
might well prove serious and bring about the setting aside of the election of 
the returned candidate. ‘The 1st respondent in answer to these allegations 
states as follows: ~ \ 


“Tt is denied that there was any improper acceptance of the nomination paper oi respondent No. I 
and in particular it is deñied that any of the allegations made ın paragraph 6 (a), (b) & (c) of the 
petition constitute in law a disqualification of section 7 of the Representation of the People Act. With 
out prejudice to this it is submitted that the respondent Ne. 1 was not saientig from any of there 
disqualifications in fact on the date of the submission of the nomination paper.” 


Having regard to the nature of the alleged disqualification, which is suban- 
tially to the effect that the returned candidate had interest in contracts with 
the Governinent at the rélevant dates, it was very necessary that the matters 
should have been cleared up in the enquiry before the Election Tribunal. It 
is not in the interest of purity of elections that sudh allegations of disqualifi- 
cation should be completely ignored without enquiry and it appears rather 
surprising that the Tribunal should have ignored them and exercised its 
power to dismiss the petition. However reluctant we might be to interfere 
in a matter like this after the lapse of three years and four months and with 
only an year and eight months before the general elections, we feel constrained 
to send this matter back for due enquiry. But before doing so ‘and in view, 
of the delay and other circumstances that have already happened, we, in exer- 
cise of the powers which the Tribunal in the normal course might itself have. 
exercised, direct the striking out of all the items of alleged corrupt practices 
out in Schedule A se a the one covered by paragraph 1 of*item 1, 
, as follows: 


“ That in the month of December, 1951, respondent No. 1 had been to the premises of Akola 
Shree Gurdwara, where the local Sikh community had ‘assembled to listen to the recitation of the 
holy book ‘Granth Saheb’ on the 7th day of the death of daughter of one Sardar Suratsingh. At this 
meeting respondent No. 1 canvassed for votes for hims«lf and paid Rs. 201, apparently as donation 
to the Gurdwara, but really as gift for inducing the Sikh community in the Akola Constituency * 
in general*‘antl the Sikhs assembled in particular to induce them to vote for himself at the ensuing 


‘election. Respondent No. 1 was guilty of bribery within the meaning of that%erm in section 123 
‘of the Representation of the People Act.” ; 


“The case will, therefore, go back for enquiry and trial with reference only to 

(1) the allegations in paragraphs.6 (a), (b) and (c) of the application for 

setting aside the election, and (2) the allegations in paragraph 1 of item 1, ine 
“ Schedule A attached.to the application as set out above. 


- The Election Commissioner will now reconstitute an appropriate Tribu- 
nal for the purpose. The Tribunal when constituted and before proceeding 

-to trial will call upon the petitioners to rectify the lacuna as to dates in the 
verification clauses in the petition and the schedule. It is to be hoped that 
the fresh proceedings before the Tribunal will be disposed of at a very early 
date. The appeal : is allowed as stated above but, in the circumstances, with- _ 
out costs, 


i Appeal allowed m case sent back for ‘trial. 





-“ 
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SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 
: PRESENT :—B. JAGANNADHADAB. (Vacarron J UDGE. ) 


Thakur ‘Prasad Bania and others .. Petitioners" 
v. . 
The State of Bihar and another OS .. ` Respondents. 


Preventive Detention Act (IV of 1950)—Order jor detentton—Grounds for, arising on the 
samc set of facts tr respect of which criminal prosecutions and proceedings under section 
107, Criminal Procedure Code (Y of 1898), had already been tnitiated—Validity of detenhon 
order—Qbisgation to furnish grounds which ore not vague. 


It may be that where the grounds on which a detention order is based are also the subject- 
matter of a criminal prosecution, the order of detention may amount to an abuse of the, statutory 
powers. But no case has laid down, so far, that such an order is necessarily mala fide. Courts 
have treated such a circumstance aa calling for scrutiny as to the bona fides of the detention 
order but have held that the question of mala fides has got to be decided as one of fact with 
reference to all the circumstances of an individual case. ‘In a ‘proper case the question niay 
have to be dealt with fully by, the Supreme Court. . ) 


In the instant case, however, the groundy of detention were not wholly the same as the 
facta in respect of which proseciition was launched and the proceeding’ under Section 107 
of the Criminal Procedure Code was initiated and in the circumstances the contention that 
the detention orders are’in the nature of. interference with the course of justice and there+ 
fore mala fide is not sustainable. 


The obligation of the Government to furnish grounds which are not vague cannot be taken: 
to mean that they must furnish every meticulous detail, 


(Under Article 32 of the Constitution of India for a writ in the nature of 
habeas corpus.) f ' 


U. M. Trivedi, Senior Advocate (Ganpat Rai Advocate, with him) for 
Petitioners. m : | 


Mehabr Prasad, Advocate-General for the State of Bihar (8. P. Verma 
Advocate, with him) for Respondents. | 


The Judgment of the Court was delivered by 


Jagannadhadas, J.—These five are’ petitions by five individuals-who are 
now under detention for the issue of a writ in the nature cof habeas corpus in 
respect of each of-them. The orders of detention im question were issued by 
the District Magistrate of Saran on the 17th October, 1954, and the Govern- 
ment passed further. orders under section 3 of the Preventive Detention Act, 
1950 (Act IV of 1950) on the 27th October, 1954, approving the detention orders 
passed by the District Magistrate. These orders were confirmed later by the 
Government, on the 5th January, 1955, presumably after the consideration 
thereof by the Advisory Board and the detention in respect of each was. directed. 

to be continued until the 17th October, 1955. The grounds of detention in all 
' these cases arises out of the same set of facts and are more or less similar, if not 
the same. The validity of the detention in each of the cases is attacked on the 
same grounds and there has been only one single argument in respect of ‘all these 
petitions. Hence they are dealt with by this common order. ai 


One argument of a general nature relating to all these matters arises with 
reference to the facts set out in paragraphs 1 to 10 in each of these petitions,. 





= 
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the substance of which is as follows. In respect of an alleged disobedience of a 
prohibitory order banning processions in the town of Siwan on the 9th October, 
1954, 4.e., the Dasara day, and for alleged rioting arising out of the said dis- 
obedience, there was launched on the 10th October, 1954, a criminal prosecution 
against these five petitioners and some others under sections 143, 145, 147 and 
352 of the Indian Penal Code. On the 11th October, 1954, a proceeding under 
section 107 of the Criminal Procedure Code was also started against them in 
view of the alleged disturbances of the 9th October. While these two proceed- 
ings were in the initial stages the Government passed the preventive detention 
orders now under challenge with reference to the same facts as against the pre- 
sent five petitioners and thereafter withdrew the above two criminal proceed- 
ings only as against them, while proceeding with the same in respect of the 
others. The contention raised is that a detention order passed under these 
circumstances is an interference with the normal course of justice and is ipso 
facto mala fide and has got to be quashed on this very ground. Observations of 
this Court and of some of the High Courts in similar cases have been brought 
to my notice which suggest that where the grounds on which a detention order 
is based are also the subject-matter of a criminal prosecution, the order of de- 
tention may amount to abuse of the statutory powers. But no case has laid! 
down, so far, that such an order is necessarily mala fide. Courts have treated 
such a circumstance as calling for scrutiny as to the bona fides of the detention 
order but have held that the question of mala fides has got to be decided as one 
of fact with reference to all the circumstances of an individual case. It is un- 
necessary, however, in these cases to base the decision on any such view. In a 
proper ease that question may have to be dealt with fully by this Court. But 
here, as has been pointed out in the judgment of the High Court and in the 
counter-affidavit filed on behalf of the State, the grounds of detention are not 
wholly the same as the facts in respect of which the prosecution was launched 
and the proceeding under section 107 of the Criminal Procedure Code was initi- 
ated. There are at least four items in the grounds of detention which are not 
the subject-matter of the prosecution, for instance grounds Nos.. 4, 5, 11 and 17. 
. in these circumstances the contention that thé detentions are in respect of the 
very same matters for which the prosecutions were launched and that the deten- 
tion orders are in the nature of interference with the course of justice and there- 
fore mala fide is not sustainable. ° 


The next argument that has been urged before me is that ground No. 17 
which is as follows is on the face of it unsupportable. 


“Due to the above enumerated actions of hia, communal situation in Siwan town and also 
its neighbourhood namely, Benusar, Amlori, Pachrukhi, Harihans, Ratharua, Hathuari, Andor 
and Maharajganj deteriorated so much so that the communal situation became very explosive 
and serious communal conflagration resulting in widespread riots became imminent on the 
evening of 24-9-1954. This could only be averted with the great difficulties hy the authorities 
and after a deployment of considerable armed, unarmed, and mounted police force in the 
town and the muffasil requisitioned from Chapra, Patna, Muzzafarpur and Arrah”. 


To appreciate this argument it is necessary to notice that grounds Nos. 1 to 16 
refer to various instances dated the 19th September, 1954, 20th September, 1954, 
22nd September, 1954, 24th September, 1954, 29th September, 1954, 6th October, 
1954, 9th October, 1954 and 10th October, 1954. It is pointed out that the state- 
ment ‘‘Due to the above enumerated actions of his, the communal situation in 
Siwan town............ deteriorated...... resulting in wide spread riots became 
imminent on the evening of 24th September, 1954, which could only be averted with 
difficulty by deployment of considerable armed police’’ is patently erroneous since 
the incidents on and after 25th September, 1954, could not possibly have any bear- 
ing on the situation a day prior thereto, viz., 24th September, 1954. It is said, 
therefore, that ground No. 17 is a totally irrelevant and unsustainable ground and 
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that this feature vitiates the entire order. Reliance is placed on Dr. Ram Krishan 
Bhardwaj v. The State of Delhi The language of ground No. 17 set out above 

~ certainly does give scope for this comment and argument, and it is extremely 
regrettable that in so important a matter as detention of a citizen without trial such 
mistakes are allowed to occur suggesting absence of careful scrutiny by the autho- 
rity concerned. A perusal, however, of the various grounds and a reading of 
paragraph 17 in the light thereof would reasonably indicate that what is stated 

' jin paragraph 17 as being the situation by the evening of 24th September, 1954, is 
‘to be related to the actions enumerated in paragraphs 1 to 6 and not to those in 
paragraphs 7 to 16 and that the phrase ‘‘above enumerated’’ is not necessarily to 
be related to all the ‘‘above’’ but only to some out of them. At best it may be 
said that loose language has been“ used. Quite apart from this, however, para- 
graph 17 purports to do nothing more than to state a fact, vig. ‘ ‘that the communal 
situation became explosive and serious communal conflagration resulting in wide- 
spread riots became imminent by the evening of the 24th September, 1954.’ This 
is a statement of fact on which, along with the facts in paragraphs 1 to 16, the 
decision of the Government to detain the petitioners is based. Even assuming 
that there is some mistake in the enumeration of what events lead to the communal 
situation, the truth or otherwise of the assertion that there was in fact a communal 
situation of an explosive nature by the evening of 24th September, 1954, is one 
that cannot be gone into in this Court. I do not see, therefore, how the case in 
Dr. Ram Krishan Bhardwaj v. The State of Delhi, can be made to apply to the 
facts of this case. 

The next argument is that some of the grounds are vague, for imstance 
ground No. 5 and that, therefore, the principle in Dr. Ram Krishan Bhardwaj v. 
The State of Delhi, applies to these cases. I have considered earfully all the 
grounds. I do not find any such vaugeness as would handicap the detenu in 
making proper representation. to the Advisory Board. Indeed the grounds fur- 
nished to the detenus in these cases are very elaborate and fairly exhaustive. 
The obligation of the Government to furnish grounds which are not vague can- 
not be taken to mean that they must furnish every meticulous detail. J am 
satisfied that the detenus in these cases could have no grievance against the 
detention orders on the ground of vagueness of any one of the grounds therein. 


None of the argumets addressed to me challenging the validity of the orders 
of detention are sustainable. These applications were accordingly lable to 
be dismissed and have accordingly been dismissed by my orders pronounced in 
Court on the 12th August, 1955. , 

Applications dismissed. 
g 


—_—-.. 


I. (1953) S.G.R. 708: (1953) S.G.J. 444._ 
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SUPREME COURT OF INDIA. l 
(Civil Appellate Jurisdiction. ) 


Prusmnt :—S. R. Das, Ag. Chief Justice, Vivian Bose, N. H. Baagwati, 
B. JagannapHapas, T. L. VENKATARAMA ÅYYAR, B. P. SINHA anp SYED Jarre 
Imam, JJ. 


The Bengal Immunity Comppany, Limited i .. Appellant” 
+ P. ' 
The State of Bihar and others | .. Respondents. 
States of W. Bengal, Madras, Mysore, Orissa, 
Uttar, Pradesh, Pepsu, Madhya Pradesh, ieeneh: 
Rajasthan, Trav.-Cochin, Punjab, Tata Iron ee ae 
& Steel Co., and M. K. Kuriakose J 
Conshtiution of. India AS eats Article 286—Scope—Inter-State trade—Delivery State how 
jar competent to tevy salestiasg—Bthar Salestar Act-—Constitutional  validtty—Article 


226 of the Consttiution—Prerogative writs under—When sustainable. 


Practice—Power of Supreme Court to_reconsider its own previous decision—Article 
141 of the Constétutton—Scope. 


. By the majority (Das, A.C.J., Bose, Bhagwats and Imam, JJ. with Jagannadhadas, 
Venkatarama Ayyar and Sinha, JJ., dissenting) —tIn the Bihar Salestax Act there are vark- 
ous provisions laying down conditions which dealers must comply with or submit to, namely, 

© to give only-a few instances, compulsory registration of dealers (gection 10), filing of returns 
(section 12), attendance and production of evidence in support of the return (section 13), pro- 
duction, ingpection and seizure of books of account or documents and search of premises 
' (section 17). Section 26 prescribes penalties for contravention of the provisions of the Act. 
These and other provisions in the Act undoubtedly constitute restrictions on the fundamental 
Tight to carry on business which is guaranteed to every citizen of India by Article 19 (1) (g) 
ofthe Constitution. If as contended the Act is slira vires the Constitution and consequently 
void these onerous conditions can never be justified as reasonable restrictions within the 
meaning of clause (6) of that Article. 


It is clear from Article 265 of the Constitution that no tax can be levied or collected 
except by authority of law which must mean a good and valid law. If the contention that 
the Act (Bihar Salestax Act) which authorises the assessment, levy and collection of eles- 
tax on inter-State, trade contravenes and constitutes an infringement of Article 286 and is, 
therefore, ultra wired, void and unenforceable, is well founded, the remedy by way of writ must, 
on principle and authority, be available to the party aggrieved. 


A. person served with a notice directing him to do something, it is not reasonable to expect 
him to ignore it on the ground that it is illegal, for he can only do so at his own risk and peril. 
He has a right to be told definitely by the proper legal authority exactly where he stands and 
what he may or may not'do. Where a party comes to Court with an allegation that his right 
has been or is being threatened to be infringed by a law which 1s ultra wires the powers of the 
legisiaiure which enacted it and as such void and prays for appropriate relief under Article 
226, it cannot be contended that the party 1s not entitled to take proceedings for the issue of 
prerogative writs under Article 226 as he had adequate alternate remedies under the impugned 
Act. In such a case the remedy under the Act cannot be said to be adequate and is, indeed, 
nugatory or useless if the Act which provides for such remedy i is itself sitra vires and void. 


The operative portions of the several parts of Article 286 (of the Constitution) namely,’ 
clause: (1) (a), clause (1) (b), clause (2) and clause (3) are manifestly intended to deal 
with different topics and therefore, one cannot be projected or read into another. The 
Explanation in clause (1) (a) cannot be legitimately extended to,clause (2) either as an ex- 
ception or as a proviso thereto or read ag curtailing or limiting the ambit of clause (2). It 
must follow that except in so far as Parliament may by law provide otherwise, no State law 
can impose or authorise the imposition of any tax on sales or purchases when such sales or 
purchases take place in the course of inter-State trade or commerce and irrespective of 
whether such sales or purchases do or do not fall within the Explqnation. The delivery 


E 
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State cannot tax by reason of clause (2), although the sales fall within the Explanation and 
other O. cannot tax by reason of both clause (1) (e) read with the Explanation and 


Majo vedai in The State of Bombay v. The United Motors, Lid. (1953) S.C. R, 
1069 : (aoe S.C.J. 373: (1953) 1 M.LJ, 743 (S.C.) disapproved. 


The Bihar Sales-ttax Act imposes tax on subjects divisible in their nature but does not 
exclude in express terms subjects exempted by the Constitution. In such a situation the Act 
need not be declared wholly sitra wires and void, for it is feasible to separate taxes levied on 
exempted subjects and to exclude the latter in the assessment of tax. 


There is nothing in our Constitution which prevents the Supreme Court from depaiting 
from agprevious decision if the Court is convinced of its ertor and its harmful effect on the 
generaisinterests of the public. Article 141 which lays down that the law declared by the 
Supreme Court shall be binding on all Courts within the territory of India quite obviously 
refers to the Courts other than the Supreme Court. 


Principles ag to error and review and case-law reviewed. 
Appeal under Article 132 (1) of the Constitution of India from the Judg- 


ment and Order dated the 4th December, 1952, of the High Court of Judicature 
at Patna in Misc. Judicial Case No. 241 of 1952. 


S 


N. ©. Chatterjee, Senior Adyocate (S. N. Mukherjee, V. S. Sawhney and 
R. R. Biswas, Advocates, with him, for Appellant. ; 


‘Lal Narain Sinha, Senior Advocate (B. K. P. Sinha and R. C. Prasad, 
Advocates, with him) for Respondents. 


M. C. Setalvad, Attorney-General of India (B. Sen and P. K. Bose, Reece 
with him) for the State of West Bengal: 


Y.K. T. Chari, Advocate-General of Madras (K. Veeraswami and P. G. 
i Gokhale, , Advocates, with him) for the State of Madras. 


Nittoor Sreenivasa Rao, Advocate-General of Mysore (R. Ganapathy Iyer 
and P. G. Gokhale, Advocates, with him) for the State of Mysore. 


Porus A. Mehta and P. @..@okhale, Advocates, for the State of Orissa. 
K. B. Asthana and C. P. Lal, Advocates, for the State of Uttar Pradesh. 


Lachman Das Kaushal, Advocate-General of Pepsu ( P. G. Gokhale, 
_ Advocate, with him) for the State of Pepsu. 


T, L, Shevde, Advocate-General of Madhya Pradesh (M. Adhikari, Deputy 
Advocate- General and J. N. Shroff; Advocate, with him) for the State of Madhya 
Pradesh. 


K. S. Hajela, Advocate-General of Rajasthan (P. G. Gokhale, Advocate, 
with him) for the State of Rajasthan. 


T. R. Balakrishnan and Sardar Bahadur Saharya, Advocates for the State 
of Travancore-Cochin. 


S. M. Sikri, Advoecate-General of Punjab aia Lal and P. G. Gokhale, 
Advocates, with him) for the State of Punjab. 


M. C. Setalvad, Attorney-General of India CBajanwars Prasad and 8. P. 
Yarma, Advocates, with him) fer Tata Iron & Steel & Co. Ltd. 
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T. N. Subramanya Iyer, Senior Advocate, (T. Y. R. Tatachari, Advocate, 
with him) for M. K. Kuriakose. 


The Judgment of the Court was delivered by 


$ Das, A.C.J.—This appeal, filed under a certificate of fitness zani by 
the High Court of Patna, is directed against the Judgment of that High Court 
pronounced on the 4th December, 1952, whereby it dismissed the application 
made by the appellant company under Article 226 of the Constitution praying 
for an appropriate writ or order quashing ‘‘the proceedings issued by tha 
opposite parties for the purpose of levying and realising a tax which is not law- 
fully leviable on the petitioners” and for another ancillary reliefs. 


The relevant facts appearing from the petition filed in support of the 
appellant company’s aforesaid application are as follows: The appellant com- 
pany is an incorporated company carrying on the business of manyfacturing 
and selling various sera, vaccines, biological products and medicines. Its 
registered head office is at Calcutta and its laboratory and factory are at Bara- 
nagar in the district of 24-Perganas In West Bengal. It is registered as a 
dealer under the Bengal Finance (Sales Tax) Act and its registered number 
is S. L. 683A. Its products have extensive sales throughout the Union of 
India and abroad. The goods are despatched from Calcutta by rail, steamer 
or air against orders accepted by the appellant company in Calcutta. The 
appellant company has neither any agent or rhanager in Bihar nor any office, 
godown or laboratony in that State. On the 24th October, 1951, the Assistant 
Superintendent of Commercial Taxes, Bihar wrote a letter to the appellant 
company which concluded as follows :— 

“Necédssary action may therefore be taken to get your firm registered under the Bihar 
Sales Tax Act. Steps may kondly be taken to deposit Bihar Sales Tax dues in any Bihar 
Treasury at an early date under intimation to this Department”. 

On the 18th December, 1951, a notice was issued by the Superintendent, 
Commercial Taxes, Central Circle Bihar, Patna calling upon the appellant 
company (i) to apply for registration and (4%) to submit returns showing its 
turnover for the period commencing from the 26th' January, 1950 and ending 
with the 80th September, 1951. This notice was issued under section 13 (5) 
of the Bihar Sales Tax Act, 1947 (hereinafter called the Act) read with rule 
28. It was drawn up aceording to Form No. 8 preseribed by the rules and: 
‘was headed ‘‘Notice of hearing under section 18 (5)’’. The reason for issuing 
this notice, as recited therein, was that on information which had come to his 
possession the Superintendent was satisfied that the appellant company was 
liable to pay tax but had nevertheless wilfully failed to apply for registration 
under the Act. Thereafter there was some correspondence between the appel- 
lant company and the Bihar gales tax authorities to which it is not necessary * 
to refer in detail. Suffice it to say that while the appellant company denied 
its liability on the ground, inter alia, that it was not resident in Bihar, it 
carried on no business there, none of its sales took place in Bihar and that it did 
not collect any sales-tax from any person of that State, the Bihar sales tax 
authorities maintained that under section 33, which was substantially based on 
Article 286 of thé Constitution and was inserted in the Act by the President’s 
Adaptation Order promulgated on the 4th April, 1951, all sales in West Bengal 
or any other State under which the goods had been delivered in the State of 
Bihar as a direct result of the sale for the purpose of consumption in that State 
were Lable to Bihar sales tax. Eventually on the 29th May, 1952, the Assist- 
ant Superintendent of sales tax, Bihar, called upon the appellant company to 
comply with the notice by the 14th June, 1952 and threatened that, in default 
of compliance, he would proceed to take steps for assessment to the best of his, 
judgment. The appellant company by its letter, dated the 7th June, 1952, 
characterised the notice under section 13 (5) as ultra vires and entirely illegal 
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and called upon the Superintendent to forthwith rescind and cancel the same. 
On the 10th June, 1952, the appellant company presented before the High 
Court at Patna a petition under Article 226 claiming the reliefs hereinbefore 
mentioned. The respqndents did not file any affidavit in opposition contro- 
verting any of the allegations of facts made in the petition and it must, accord- 
ingly, be taken that those facts are admitted as correct by the respondents. 
The High Court dismissed the petition on the 4th December, 1952, but on the 
next day issued a certificate, under Article 182 (1) of the "Constitution, that 
the case involved a substantial question of law as to the interpretation of tha 
Constitution. Hence the present appeal. 


te 


In view of the importance of the issues involved in this appeal the States 
of Madras, Uttar Pradesh, Madhya Pradesh, West Bengal, Orissa, Punjab, 
Pepsu, Mysore, Travancore-Cochin and Rajasthan applied for and obtained 
leave to intervene in this appeal. Similar leave was applied for by and wag 
granted to Tata Iron and Steel Company, Ltd., and one M. K. Kuriakose. 
The State of West Bengal, Tata Iron & Steel Company, Ltd., and M. K. Kuria- 
kose have supported the appellant company while the rest ‘of the int erventrs 
have opposed the appeal. 


Before the High Court the question of maintainability of ths petition was 
raised by the respondents as a preliminary objection and it was answered in 
their favour by the High Court. In its judgment the High Court noticed 
that facts had not been investigated nor had the liability of the appellant com- 
pany been determined and that in fact no order of assessment had been made. 
It pointed out that it was not a case for the Sales Tax Officer usurping a juris- 
diction not vested in him by law or acting in excess of his Jurisdiction or acting 
mala fide. The High Court took the view that the Act undoubtedly conferred 
jurisdiction on the Sales Tax Officer to investigate the question of liability of 
a dealer to sales tax under the Act and accordingly he was acting well within 
his jurisdiction in issuing the impugned notice. If on assessment the Sales 
Tax Officer erroneously holds the appellant liable to any tax, the Act provides 
for rectifying that error by appeal or revision under sections 24 and 25 of the 
Act. According -to the High Court such a decision, however erroneous, will, 
nevertheless, be a decision within the ambit of his jurisdiction and the Hign 
Court cannot interfere with it by a writ of prohibition or certiorari to quash. 
The High Court accordingly held that the petition was not maintainable and 
was lable to be dismissed. 


We are unable to agree with the above conclusion. In reaching that con- 
elusion the High Court appears to have overlooked the fact that the main con- 
tention of the appellant company, as set forth in its petition, is that the Act 

in so far as it purports to tax a non-resident dealer in respect of an inter-State 
aale or purchase of goods, is ultra vires the Constitution and wholly illegal. In 
the impugned Act there are various provisions laying down conditions whieh 
dealers must comply with or submit to, namely, to give only a few instances, 
compulsory registration of dealers (See. 10), filing of returns (Sec. 12), attend- 
ance and production of evidence in support of the return (Sec. 13), production, 
inspection and seizure of books of account or documents and search of pre- 
mises (Sec. 17). Section 26 prescribes penalties for contravention 
of the provisions of the Act. These and other like provisions in the Act un- 
doubtedly constitute restrictions on the fundamental right to carry on busi- 
ness which is guaranteed to every citizen of India by Article 19 (1) (g) of the 
Constitution . If, as contended, the Act is ultra vires the Constitution and 
eonsequently void these onerous conditions can. never be justified as reasonable 
restrictions within the meaning of eae (6) of that Article as this Court held 
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in the: case of Mohammad Yasin v. The Town Area Committee, Jalalabad". 
The same view was also’ expressed in the State of Bombay v. The United Motors 
(India) Lid .*, and again only recently in Himmatlal Harilal Mehta v. The 
tate of: Madhya Pradesh’, / 


It-is urged that the appellant being a company is not a citizen and can- 
not, therefore, claim any fundamental right under Article 19 which is available 
only to citizens and, therefore, the decisions of this Court referred to above 
have no application. While it is noteworthy that the second case mentioned 
above was concerned with the rights of a company, it is, nevertheless, unneces- 
sary, for the purposes of this appeal, to decide whether a juristic person like a 
eompany is a citizen as defined in Part II of the Constitution and as such 
entitled to the benefits of Article 19. Nor is it necessary to consider whether 
there has heen any infraction of the right to equal protection of the laws guaran- 
teed by Article 14 in that being a juristic person it cannot claim any of the 
rights under Article 19 which only citizens can do. It is also true that Arti- 
ele 31 which protects citizens and non-citizens alike cannot be availed of as it 
deals with deprivation of property otherwise than by way .of levying or collect- 
ing taxes as held by this Court in Ramjilal v. Income-Tax Officer, Mohindar- 
garh* and that, therefore, the Act does not constitute an infringement of the 
fundamental right to property under that Article. It is, however, clear from 
Article 265 that no tax can be levied or collected except by authority of law 
which must mean a good and valid law. The contention of the appellant com- 
pany is that the Act which’ authorises the assessment, levying and collection of ’ 
kales-tax on inter-State trade contravenes and constitutes an infringement of 
Article 286 and is therefore, ultra vires, void and unenforceable. If, therefore this 
contention be well founded, the remedy by way of a writ must, on principle 
and authority, be available to the party aggrieved. 


It has been argued that the application was premature, for there has, so 
far, been no investigation or finding on facts and no assessment under section 
13 of the Act. The appellant company, contending, as it does, that the Act is 
ultra vires and void, should have ignored the notice served on it and should not 
have rushed into Court at this stage. This line of argument appears to us to be 
utterly untenable. In the first place, it ignores the plain fact that this notice, 
calling upon the appellant company to forthwith get itself registered as a dealer, 
and to submit a return.and to deposit the tax in a treasury in Bihar, places 
upon it considerable hardship, harassment and: liability which, if the Act is 
void under Article 265 read with Article 286 constitute, in presenti, an encroach- 
ment on and an infringement of its right which entitles it to immediately ap- 
peal to the appropriate Court for redress. In the next place, as was said by this 
Court in Commasstoner of Police, Bombay v. Gordhandas Bhanji when an order 
or notice emanates from the- State Government or any of its responsible officers 
directing a person to do something, then, although the order or notice may 
eventually transpire to be ultra wires and bad in law, it is obviously one which 
prima facie compels obedience a$ a matter of prudence and precaution. It is, 
therefore, not reasonable to expect the person served with such an order or 
notice to ignore it on the ground that it is illegal, for he can only do so at his 
own risk and peril. This Court has said in the last-mentioned case that’a per- 
son placed in such a situation has the right to be told definitely by the proper 
legal authority exactly where ‘he stands and what he may or ace not 
do. : 
ee a E S 

1. (1952) 3 S.C.R. 572: (1952) 5.C.J. 162 S. ri 445 : (1954) 1 M.L.J. Ggo0 (S8.C.), 
a (1951) 2 S.CLR. dale (1951) 5.G.J. 203 : 
(1953) 4 S.C.R. 1069 ge Bas. (1953) (r951) 1 M.L.J. 384 (S.C. 


SG.y. 373 : (1953) 1 M.LJ. 7 (1952) 3 SGR 135 at pp. 148, 149 
3. (1954) S.C.R. 1122 nie 1127: (1954) (1951) S.J. 803 (S.C.). , 
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Another plea advanced by the respondent State is that the appelant 
company is not entitled to take proceedings praying for the issue of prerogative 
aWrits under Article 226 as it has’ adequate alternative remedy under the 
impugned Act by way of appeal or revision. The answer to this plea is short and. 
simple.*-The remedy under the Act cannot be said to be adequate and is, in-` 
deed, nugatory or useless if the Act which provides for such remedy is itself . 
ultra vires and void and the principle relied upon cam therefore, have no appli- 
cation where a party comès to Court with an allegation that his right has been 
or is being threatened to be infringed by a law which is ultra vires the powers of 
the legislature which enacted it and as such void and prays for appropriate re- 
lief under Article 226. As said by this Court in Himmatlal Harilal Mehta vV. 
The State of Madhya Pradesh’ this plea of the State stands negatived, 
by the decision of this Court in The State of Bombay v. The United Motors 
(India) Ltd*. We- are, therefore, of the opinion, for seasons stated 
above, that the High Court was not right in holding that the petition under’ 
Article 226 was misconceived or was not maintainable. It will, therefore, have 

_ to be examined and decided on merits. 


Coming, then, to the merits of the petition, the principal question is whether 
the tax threatened to be levied on the sales made by the appellant company ani 
' implemented by delivery in the circumstances and manner mentioned in its peti- . 
tion is leviable by the State of Bihar. The legal capacity of the State of Bihar 
to tax these sales is questioned on the following grounds, namely :— 


(A) that the sales sought to be taxed having taken place in the course of 
inter-State trade or commerce and Parliament not having by law provided other-_ 
wise, all States are debarred from imposing tax on such sales by reason of Article 
286 (2); š 

(B) that even if the ban under Article 286 (2) did not apply, the State of 
Bihar is not competent to impose tax on such sales on a correct reading of Article 
246 (3) read with Entry 54 of List IT in the Seventh Schedule and Article 286 
(1); l 

(C) that the Bihar Sales Tax Act, 1947, can have no extraterritorial 
operation and cannot, therefore, impose tax on such sales by a non-resident 
seller ; i 

(P) that on a true construction of the Act itself, it does not apply to 
the sales sought to be taxed. 


Re (A): The main controversy in this appeal has centréd round this ground. 

It raises a question of construction of Article 286 of the Constitution. In the 
judgment under appeal the High Court, took the view that sales or purchases in 
the course of inter-State trade or commerce referred to in Article 286 (2) must 
be construed so as to exclude the particular class of sales or purchases described 
in the Explanation to clause (a) of Article 286 (1) and that, therefore, the pre- 
visions of the Bihar Sales Tax Act, 1947, in so far as they purported to impose 
tax on such sales, were not in conflict which Article 286 (2) as so construed. 
After this decision of the Patna High Court the question came up for considera- 
tion before a Constitution Bench of this Court in The State of Bombay v. The 
United Motors (India) Lid.* The majority of that Bench held that 
« Aricle 286 (1) (a), read with the Explanation thereto and construed in the-light 
of Articles 301 and 304, prohibited the taxation of sales or purchases involving 
inter-State elements by all States except the State in which the goods were 
actually delivered for the purpose of consumption therein and that clause (2) of 
Article 286 did not affect the power of the State in which delivery of the goods 
was so made to tax the sales or purchases of the kind mentioned in the Hzplana- 


I. (1954) 5 S.C.R. 1122 at p. 1127: (1954) 2. (1953) 4S8.C.R. 1069 at p. 1077: (1953) 
8.C.J. 445: ae 1 M.L.J. 6go SG. S.C.J. 378 : (1953) 1 M.L.J. 743 (S.C). 
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ion, the effect of which was to convert such inter-State transactions into intra- 
State transactions and to take them out of the operation of clause (2) of that 
Article. It 1s quite clear that if this majority view is to prevail this grounds 
urged by learned counsel for the appellant company and strongly supported by 
the learned Attorney-General appearing ‘for the interveners, the State “of West 
Bengal and Tata Iron and Steel Company Ltd., and by learned counsel for 
M. K. Kuriakose must fail. It has, accordingly, ‘been pressed upon us that we 
are not bound by the majority decision in that appeal from Bombay and that it 
is still open to us to examine and ascertain for ourselves the true meaning, import 
and scope of the Article in question. Learned counsel for some of the interveners 
question our authority to go behind the majority decision. It is, therefore, 
necessary at this stage to determine this preliminary question before entering 
upon & detailed discussioh on the question of contruction of Article 286. 


In England, the Court of Appeal has imposed upon its power of review of 
earlier precedents a limitation, subject to certain exceptions. The limitation 
thus accepted is that it is bound to follow its own decisions and those of Courts 
of co-ordinate jurisdiction, and the ‘‘full’’ Court is in the same position in this 
respect as a division Court consisting of three members. The onlv exceptions to 
this rule are: (1) the Court is entitled and bound to decide which of the two 
‘ conflicting decisions of its own it will follow; (2) the Court is bound to refuse to 
follow a decision of its own which, though not expressly overruled, ‘cannot, in 
its opinion stand with a decision of the House of Lords; and (3) the Court is not 
bound to follow a decision of its own, if it is satisfied that the decision was given 
per incuriam, e.g., where a Statute or a rule having statutory effect which would 
have affected the decision was not brought to the attention of the earlier Court. 
[See Young v. Bristol Aeroplane Co., Lid.” which, on appeal to the House of 
Lords, was approved by Viscount Simon in L.R. 1946 A.C. 163 at page 169. | 
A decision of the House of Lords upon a question of law is conclusive and binds 
the House in subsequent case. An erroneous decision of the House of Lords can 
be set right only by an Act of Parliament. [See Street Tramways v. London 
County Council. 2] This limitation was repeated by Lord Wright in Radcliffe v. 
Rubble Motor Services, Ltd. 


The High Court in Australia, which is the highest Court in that Common- 
wealth, has not adopted such a rigid rule. In the Tramways case* the rule was 
thus laid down by Griffith C.J., at page 58: 


“In my opinion, it is impossible to maintain an abstract proposition that Court is either 
legally or technically bound by previous decisions. Indeed, it may, in a proper case, be its 
duty to d'sregard them. But the rule should be applied with great caution. and only when 
the previous decision is manifestly wrong, as, for instance, if it proceeded upon the mistaken 
assumption of the continuance of a repealed or expired Statute, or is contrary to a decision 
of another Court which this Court is bound to follow; not, I think, upon & mere suggestion 
that some or all of the members of the later Court might arrive at a different conclusion if the 
matter was res intégrg. Otherwise there would be grave danger of want of continuity in the 
interpretation of law”, 


In the same case Barton, J., in the concluding paragraph of his judgment at 
page 69 expressed himself thus: 


“In conclusion, I would say that I never thought that it was not open to this Court to 
review its previous decisions upon good cause. The question is not whether the Court can 
do so, but whether it will, having due regard to the need for continuity and consistency 
in the judicial decision. Changes in the number of appointed Justices can, I take it, never 
of themselves furnish a reason for review. That the pror decision was that of little more 
than half their number might be urged with greater fairness, but it cannot be mged against 
Whybrow’s case which was decided by the whole Court then in existence save the Justica 
who as President of the Arbitration Court, was a party respondent to the order nist But the 


1. L.R. 1944 K.B. 718 G.A. 3. eat A.C, 215 at p. 245. 
2, (1898) A.C. 375. 4. (1914) 18 C.L.R. 54. 
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Court can always listen to argument as to whether it ought to review a particular decision, 
and the strongest reason for an overruling is that a decision is manifesily wrong and its conti- 
nuance is injurious to the public interest” . 

` [t is interesting to note that in that case all the J udges agreed that the decision 
in Whybrow’s case was to be treated as open to review (Per Griffith, C.J. at 
page 58) although in the end, after reviewing the position afresh in the light of 
new arguments advanced before it, the Court came to the same conclusion. 
Amalgamated Society of Engineers v. Adelaide Steamship Company’ may also 
be referred to as an instance where the High Court of Australia departed from its 
previous decision. 


In the United States of America there have been a considerable number 
of cases in which the Supreme Court has explicitly and avowedly overruled its 
prior decisions but there have been more instances in which the doctrines de- 
clared in prior cases have been in part evaded or modified without explicit 
repudiation. (Willoughby: Constitution of the United States, ‘‘2nd Ed., Vol. 
1, pp. 74-75). In State of Washington v. Dawson & Co.* Brandies, J., in his 
dissenting judgment said: 


“The doctrine of stere decisis should not deter us from overruling that case and those 
which follow it. The decisons are recent ones. They have not been acquiesced in. They 
have not created a rule of property around which vested interests have clustered. They 
affect solely matters of a transitory nature. On the other hand, they affect seriously the 
lives of men, women and children, and the general welfare. Stare decisis ig ordinarily a wise 
rule of action. But it is not a universal, inexorable command. The instances in which the 
Courts have disregarded its admonition are many’. 


In a foot-note to this judgment the learned Judge set out a large number of 
finstances where the earlier decisions had been overruled. In another dissenting 
judgment in David Burnet v. Coronado Ow & Gas Company; the same learned 
Judge after quoting a passage from the judgment of Mr. Justice Lurton in 
Hertz v. Woodman,‘ proceeded to say: - 


“Stare decisis is usually the wise policy, because in most matters it-is more important that 
the applicable rule of law be settled right. Compare Nahtotal Bank v, Whitney» 
This is commonly true even where the error id a matter of seriots concern pro- 
vided correction can be had by legislation. But in cases involving the Federal Con- 
stitution, where correction through legislative action ig practically impossible, this Coert has 
often overruled its earlier decisions. The Court bows to the lessons of experience ‘and the 
, force of better reasoning recognising that the process of trial and error, so fruitful in the 
" physical sciences, is appropriate also in the judicial function”. 


In his separate but concurring judgment in Mark Graves v. People of the State of 
New York,® Frankfurter, J. observed: 


“Judicial exegesis is unavoidable with reference to an act like our Coni müdn, drawn 
in many particulars with purposed vagueness so as to leave room for the unfolding 
future, But the ultimate touchstone of constitutionality is the Conslitution itgelf and not 
what we have said about it”. 


In this case two previous decisions were expressly overruled and two more were 
impliedly overruled. 


We now come to the Privy Council which, prior to the commencement of ` 


‘our Constitution, was the highest Court of Appeal to hear appeals from the 
Indian High Courts. In a case about Compensation to Civi Servants,’ in 
repelling the contention that the Board was bound in law, and without examina- 
tion, to follow an earlier decision whether they considered it right or wrong the 
Marquess of Reading said: 





(1920) 28 C.L.R. r29. 5. U.S. g9 : 26 L.Ed. 443-444. 

264 U.S. 646 : 68 L Ed. 219. 6. 308 U.S. T66 83 L.Ed. 927. 

285 U.S. 393 : 76 L.Ed. 815. ve (1929) A.C. 242: ATR. 1929 P.C. 
18 U.S. 205 at p. 212 : 54 L.Ed. 1o01 84 atp. 87 : 56 M.L.J. 363 (P.C.). 
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“Their Lordships are unable to ‘hold that this proposition stated in such an extreme 
form is established. _it may well be said that the Board would hesitate long’ before dis. 
-turbing a solemn decision by a previous Board, which raised-an identical or even a similar 
issue for determination; but for the proposition that the Board iş in all circumstances, 
si a a > a e e it o a they are unable -to discover any 

e authority. other words, no inflexible which falls in all circumstances 
to be applied, hag been laid down”, ° ii ji 
In the Attorney-General of Ontario v. The Canada Temperance Federation? Vis- 
count Simon stated the practice of the Board in the following terms: 

“Their Lordships do not doubt that in tendering humble advice to. His Majesty, th 
are not absolutely bound by previous decisions of the-Board, as is the House of Teds ty 
its own judgments. In ecclesiastical appeals, for instance, on more than one occasion the 
Board has tendered advice contrary to that given in a. previous case, which further historical 
research has shown to have been wrong. But on constitutional questions it must be seldom 
Indeed that the Board would depart fiom a previous decision which it may be assumed will have 
been acted upon boih by Coveimmesis and subjects”, 

Finally, in Phanindra Chandra Neogy v. The King? Lord Simonds said at 
page 88: 

“Their Lordships then have before them a decision upon facts which in no material res- 
pect differ from those of the present case. Even so, it is, as they recognise, competent for 
them: humbly to tender advice to His -Majesty inconsistent with a previous decision, though 
it can only be in most exceptional circumstances that such a course should be taken.......- 
AEE ET Recognising the possibility, they have heard full-argument and, having done 
so see no reason to doubt the validity of, the reasoning or the correctness of the conclusion in 
GtlPs case, and they do not think it necessary to repeat what was said there”. 


In considering the applicability of the principles laid down in the deci- 
~- sions hereinbefore mentioned, it should be borne in mind that the English deci- 
sions may well have been influenced by considerations which can no longer apply 
to the circumstances prevailing in India. The error, if any, of the Court of 
Appeal in England, may be corrected by the House of Lords or eventually by 
Parliament by a simple majority... The mistakes, if any, made .hy the High 
Court of Australia, if not corrected’ by itself in a subsequent case, could be set 
right by the Privy Conncil when appeals were taken there or by the appropriate 
legislative authority. An error made by the House of Lords or the Privy Council 
can easily be rectified by Parliament by a simple majority by an amending 
statute. - But in a country, governed by a federal Constitution, such as thé 
United States of America and the Union of India are, it is by no means easy to ° 
amend the Constitution if an erroneous interpretation is put upon it by this 
- Court. (See Article 368 of our Constitution). An erroneous interpretation of 
the Constitution may quite conceivably be perpetuated or may at any rate re- 
main unrectified for'a considerable time to the great detriment to publie well- 
being. The considerations adverted to in the decisions of the Supreme Court 
of America quoted above are,’ therefore, apposite and apply in full forea in 
determining whether a previous decision of this Court should or should not be 
disregarded or overruled. There is nothing in our Constitution ‘which prevents 
. us from departing from a previous decision if we are convinced of its error and! 
“its baneful effect on the general interests of the public. Article 141 which lays 
down that the law declared by this Court shall be binding on all Courts within” 
the territory of India quite obviously refers to Courts other than this Court. 
The corresponding provision of the Government of India Act, 1935, also makes 
it clear that the Courts contemplated are the Subordinate Courts. 


There are several circumstances relating to the majority decision of the 
Court in The State of Bombay v. The United Motors (Indie) Itd., to 





x. (1946) 50 C.W.N. 995 : A.LR. 1946 P.C. 4 D.L.R. (P.C.) 87 P.C). 
(1953) 4 S.G.R. -1069 at p. 1077 : (1953) 
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which reference must be made. That appeal was heard immediately before the 
hearing of the appeal reported as The State of Travancore-Cochin v. Shanmugha 


œ Vsas Cashew Nut Factory,’ commenced. The two appeals were, as a matter of 


fact, heard one after the other and judgments were reserved in both of them. The 
Constitution. of the Benches was, however, different. In the first appeal one- of 
the Judges of that Bench expressly differed from the majority decision and 
another learned Judge did not accept the majority decision on many points. In 
the second appeal one Judge of the Bench, who was not a party to the first 
appeal, differed from the majority decision in the first appeal. The result, 
therefore, was that the majority decision was definitely differed from by iwo 
Judges. Bhagwati, J., has now in the judgment he has written in the ‘present 
appeal which we have had the advantage of reading reconsidered the matter and 
on further reflection he thinks that the majority decision on the present issue was 
erroneous and he now agrees substantially with the view of Article 286 (1) (a) 
read with the Explanation and Article 286 (2) which was expressed in the two 
minority Judgments referred to above and which is adopted in the judgment now 
being delivered in the present appeal. If Bhagwati, J., had then expressed the 
views he is now doing, then the majority in the Bombay appeal would have been 
3 to 2 and if we add the opinion of the dissenting Judge in the Travancore- 
Cochin appeal then judicial opinion would have been divided 8 to 8. In this 
juxtaposition it is difficult to give the majority decision in the Bombay appeal 
that - amount of sanctity and reverence which is usually attributed to an 
unretracted majority decisiou of this Court. . 


The majority decision does not merely determine the rights of .the. two 
contending parties to the Bombay appeal. Its effect is far-reaching as it affects 
the rights of all consuming public. It-authorises the imposition and levying of 
a tax by the State on an interpretation of a constitutional provision whick 
appears to us to be unsupportable. To follow that interpretation will result in 
perpetuating what, with humility we say, is an error and in perpetuating a tax 
burden imposed on the people which, according to our considered opinion, is 
manifestly and wholly unauthorised. It is not an ordinary pronouncement , 
declaring the rights of two private individuals inter se. It involves an adjudica- 
tion on the taxing power of the States as against the consuming public generally. 
If the decision is erroneous, as indeed we conceive it to be, we owe it to that 
public to protect them against the illegal tax burdens which the SAtates are 
seeking to impose on the strength of that erroneous recent decision. 


The third circumstance is that there appears to be some vagueness, if not 
inconsistency, in the majority judgment itself. At page 1084 of the authorised, 
report the majority judgment says: | . a 

“The expression ‘for the purpose of consumption in that State’ must, in our opinion, be 

understood as having reference not merely to the individual importer or purchaser but as con- 
templating distribution eventually to consumers in general within the State. Thus all buyers 
within the State of delivery from out-of-State sellers, except those buying for re-export out 
of the State, would be within the scope of the Ewplanation and liable to be taxed by the State 
on their inter~State transactions”. 


i : 
This passage seems to suggest that it is only the buyers falling within the Ez- 
planation who are liable to be taxed by what has been called in the discussion 
before us as the delivery State. According to this passage, read by itself, the 
out-of-State sellers are not considered liable to be taxed on the sales. The whole 


trend of the rest of the majority Judgment and the actual decision therein rur 
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counter to’ this conclusion, for the out-of-State sellers were, by reason of the 
Explanation: subjected to the taxing power of the delivey State. Indeed, Bihar 
is claiming to tax the appellant company, an out-of-State seller, by virtue 
of the majority decision and all other States intervening and sup- ° 
porting Bihar read the judgment in that way and none of them accepts the 
quoted passage as containing the actual ratio decidends of the majority judgment. 
This confusion, we consider, is also a cogent, reason for re-examining that 
decision. 


Reference is made to the doctrine of finality of judicial decisions and it 
is pressed upon us that we should not reverse our previous decision except in 
cases where a material provision of law has been overlooked or where the deci- 
sion has proceeded upon the mistaken assumption of the continuance of a re- 
pealed or expired statute,and that we should not differ from a previous decision 
merely because a contrary view appears to us to be preferable. It is needless for 
us to say that we should not lightly dissent from a previous pronouncement of 
this Court. Our power of review, which undoubtedly exists, must be exercised, 
with due care and caution and only for advancing the public well-being in the 
light of the surrounding circumstances of each case brought to our notice but 
we do not consider it right to.confine our power within rigidly fixed limits as 
Buggested before us. If on a re-examination of the question we come to the 
conclusion, as indeed we have, that the previous majority decision was plainly 
erroneous then it will be our duty to say so and not to perpetuate our mistaka 
’ even when one learned Judge who was party to the previous decision considers 
it Incorrect on further-reflection. We should do so all the more readily as our 
decision is on a constitutional question and our erroneous decision has imposed 
illegal tax burden on the consuming public and has otherwise given rise to 
publie inconvenience or hardship, for it is by no means easy to amend the Con- 
stitution. Someties frivolous attempts may be made to question our previous 
decisions but if the reasons on which our decisions are founded are sound they 
will by themselves be sufficient safeguard against such frivolous attempts. Fur- 
ther, the doctrine of stare decisis has hardly any application to an isolated and! 
stray decision of the Court very recently made and not followed by a series of 
decisions based therein. The problem before us does not involve overruling a 
series of decisions but only involves the question as to whether we should ap- 
prove or disapprove, follow or overrule, a very recent previous decision as a 
precedent. In any case, the doctrine of stare decisis is not an inflexible rule of — 
law and cannot be permitted to perpetuate our errors to the detriment, to the 
general welfare of the public or a considerable section thereof. 


It is pointed out that all the States are realising sales-tax in respect of 
‘gales or purchases of goods where the goods are actually delivered for consump- 
tion within their respective boundaries on the faith of our previous decision 
and a reversal of that decision will upset the economy of the States and will 
indeed render them liable to refund moneys already collected by them as taxes. 
This circumstance, it is pressed upon us, should alone deter us from differing 
from the previous decision. We are not impressed by this argument. It has 
not yet been decided by this Court that moneys paid under a mutual mistake 
of law induced by a wrong judicial interpretation of a statute or the Constitu- 
tion must necessarily be refundable as money had and received. If, as cou- 
tended, moneys so paid are in law refundable the States cannot complain any 
more than a private individual in similar circumstances could do. Finally, if 
the State economy is upset the appeal must be to Parliament which under Arti- 
cle 286 (2) itself has ample power to make suitable legislation. 


The impugned decision is a recent one. The judicial opinion was divided, 
if not evenly balanced. One of the four Judges who formed the majority has 
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revised his opinion as stated above. The decision on the point noted above 
seems to be somewhat inconsistent and is, at any rate, not quite clear. It has 
encouraged the imposition of tax burdens on the consuming public on an inter- 
pretation of the Constitution which appears to us to be.plainly erroneous. It 
- hag given rise to considerable inconvenience and hardship to business people 
who have not acquiesced in it by any means. To rectify the error by the legis- 
lative process is difficult, for a constitutional amendment requires a specified 
majority which may not always be available and if it involves an amendmeut 
of the legislative lists it will require the consent of a requisite number of the 
States which, in this instance, cannot reasonably be expected. In the premises, 
we think that it is precisely a ease where, in the public interests, the meaning, 
scope and effect of Article 286 should be re-examined afresh in the light of the 
fresh arguments now advanced before us and the experience we have since 
acquired. In our judgment the majority decision in The State of Bombay ~. 
The United Motors (India) Lfd'., is, in the circumstances alluded to, 
open to review and we are entitled to re-examine Article 286 in order to ascer- 
tain its true meaning, scope and effect so far as it is necessary for the purposes 
of this appeal and we proceed on this basis. ' 


It is a sound rule of construction of a statute firmly established in England 
as-far back ag 1584 when Heydon’s case? was decided that— 


ea 


ee .for the sure and true interpretation of all Statutes in genera! (be they 
penal ‘or beneficial, restrictive or enlarging of the common law) four things xe to be dis- 
cerned and considered — 


Ist. What was the common law before the making of the ce. 
2nd. What was the mischief and defect for which the common law did not provide. 


3rd. -What remedy the Parliament hath resolved and appointed to cure the disease of 
the Commonwealth, and 


4th. The true reason of the remedy; and then the office of all the judges is always to 
make such construction as shall suppress the mischief, and advance the remedy, and to 
suppress subtle invent ons and evasions for continuance of the mischicf, and pro privato 
commodo, and to add force and life to the cure and remedy, according, to the true intent of 
the makers of the Act, pro bona publico”. 


In In re Mayfair Property Company’ Lindley, M. R., in 1898 found the rule 
“‘as necessary now as it was when Lord Coke reported Heydon’s Case’. In 
ECastman Photographic Material Company v. Comptroller General of Patents: 
Designs and Trade Marks* Earl of Halsbury re-affirmed the rule as follows: 

“My Lords, it appears of me that to construe the Statute in question, it is not only 
legitimate but highly convenient to refer both to the former Act and to the ascertained 


evils to which the former Act had given rise, and to the later Act which provided the 
remedy. These three being compared I cannot doubt the conclusion”. 


It appears to us that this rule is equally applicable to the construction of 
Article 286 of our Constitution. In order to properly interpret the provisions 
of that Article it is, therefore, necessary to consider how the matter stood im- 
mediately before the Constitution came into force, what the mischief was for 
which the old law did not provide and the remedy which has been provided 
by the Constitution to cure that mischief. 


The position with respect to taxation on sales or purchases of goods that 
prevailed in the country had better be stated in the language of Patanjali 
Sastri, C.J. who delivered the majority judgment in the State of Bombay v. 
The United Motors (India) Lid.+ After expressing the view based 
‘on the authority of the Wallace Brothers’ Case that in the case of sale-tax, it 
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was not necessary that the sale should take plate within the territorial limits 
of the State in the sense that, all the ingredients of a sale, like the agreement tu 
sell, the passing of title, delivery of the goods, ete., should have a territorial , 
connection with the State and that, broadly speaking, local activities of buy- 
ing and selling carried on in_the State in relation to local goods woui be’ 
sufficient basis to sustain the taxing power of the State, provided of course that 
such activities ultimately resulted in a concluded sale to be taxed, the learned 
Chief Justice proceeded to say ;— ‘ 


“In exercise‘ of the legislative power conferred upon them in substantially similar terms 
by the Government of Inda Act, 1935, the Provincial Legislatures enacted sales-tax laws for 
their respective Provinces, acting on the principle of territorial nexus referred to above; 
that is to say, they picked out one or more of the ingredients constituting a sale and made 
them the basis of their sales-tax legislation, Assam and Bengal made, among other things. 
the actual existence of the good’ in the Province at the time of the contract of sale 
the test of taxability. In Bihar the production or ofinufacture of the goods in the Province 
was made an additiénal ground. A net of the widest range perhaps was laid in the Central 
Provinces and Berar where it was sufficient 1f the goods were actually “found” in the 
Province at any time after the contract of sale or purchase in respect thereof was made. 
Whether the territorial nexus put forward as the basis of the taxing power in- each case 
“would be sustained as suficient was a matter of doubt not having been tested in a Court of 
law. And such claims to taxing power led to multiple taxation of the same transaction by 
Provinces and cumtfation of the burden falling ultimately on tke consuming public. 
This situation posed to the Constitution-makers the problem of restricting the taxing power 
on sales or purchases involving inter-State elements, and alleviating the tax burden on the 
consumer. At the same time they were evidently anxious to maintain the State power of 
imposing non—discriminatory taxes on goods imported from other Staies, while upholding 
the economic unity of India by providing for the freedom of inter-State trade and com- 
merce. In their attempt to harmonise and achieve these somewhat conflicting objectives, 
they enacted Articles 286, 301 and 304” 


Leaving out, for the moment, the question as to whether Articles 301 and 
304 have any bearing-on the question of construction of Article 286, as to which 
we entertain a contrary opinion, the above passage quite adequately depicts the 
picture of chaos and confusion that was brought about in inter-State trade or 
commerce by indiscriminate exercise of taxing power by the different Provin- 
cial Legislatures founded on the theory of territorial nexus between the res- 
pective Provinces and the sales or purchases sought to be taxed. It was to 
cure this mischief of multiple taxation and to preserve the free flow of inter- 
State trade or commerce in the Union of India regarded as one economic unit 
without any provincial barrier that the Constitution-makers adopted Article 
286 in the Constitution which runs as follows :— 


“286 (1) No law of a State shall impose, or authorise the imposition of, a tax on 
the sale or purchase of goods where such sale or purchase takes place— 


(a) outside the State; or 


b) in the course of the import of the goods into, or export of the goods out 
of. the territory of India 


Explanation.—For the purposes‘of sub-clause (a), a sale or purchase shall be deem- 
ed to have taken place in the State in which the goods have actually been delivered aa a 
direct result of such sale or purchase for the purpose of consumption in that State, notwith- 
standing the fact that under the general law relating to sale of goods the property in the goods 
has by reason of such sale or purchase passed in another State. 


(2) Except in so far as Parliament may by law otherwise provide, no law of a State 
shall impose, or authorise the imposition of, a tax on the sale or purchase of any goods where 
such sale or purchase takes place in the course of inter-State trade or commerce: 


. Provided that the President may by order direct that any tax on the pale or purchase of 
goods which was being lawfully levied by the Government of any State immediately before 
the commencement of this Constitution shall, notwithstanding that the imposition of such 
tax is contrary to the provisions of this clause, continue to be levied until the 3st day 
of March, 1951. 
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(3) No law made by the Legislature of a State imposing, or authorising the imposi— 
tion of, a tax on the sale or purchase of any such goods as have been declared by Parlia— 
ment by law to be essential for the hfe of the community shall have effect unless it has been 
reseryed for the consideration of the President and has received his assent”. 


Article 286 is in Part XII of the Constitution which deals with ‘‘Finance 
Property, Contract and Suit’. It is one of the several Articles which are 
grouped under the heading ‘‘Miscellaneous Financial Provisions” in Chapter 
T of that Part. It is to be noted that it has not found a place in Part XI, 
Chapter L whereof deals with ‘‘Legislative Relations’’ including ‘‘Distribu- 
tion of Legislative Powers” between Parliament and the Legislatures of 
States. The marginal note to Article 286 is ‘‘Restrictions as to imposition of 
tax on the sale or purchase of goods’’, which, unlike the marginal notes in Acts 
of the British Parliament, is part of the Constituion as passed by the Consti- 
tuent Assembly, prima facie, furnishes some clue as to the meaning and pur- 
pose of the Article. Apart from the marginal note, the very language of that 
Article makes it abundantly clear that its object is to place restrictions on the 
legislative power of the States with respect to the imposition of taxes on the 
sales or purchases of goods. It will be recalled that section 100 (38) of the 
Government of India Act, 1935, read with Entry 48 of List II of the Seventh 
Sehedule to that Act gave power to the Provincial Legislatures to make laws 
with respect to ‘‘taxes on sale of goods and on advertisements’’. Pursuant to 
the legislative power thus conferred on them the Provincial Legislatures enact- 
ed Sales-tax Acts for their respective Provinces. Although in most of those 
Acts ‘‘sale’’ was first defined as meaning transfer of the property in the goods, 
so as to make the passing of the property within the Province the principal 
basis for the imposition of the tax, yet by means of Explanations to that defini- 
tion, those Acts gave extended meanings to that word and thereby enlarged the 
scope of their operation. The imposition of tax on the sales or purchases of 
goods on the basis of a very slight territorial connection or nexus resulted in 
what has been graphically described by Patanjali Sastri, C.J. in the passage 
quoted above from the majority judgment in the Bombay appeal. This im- 
position of multiple taxes on one and the same transaction of sale or purchase 
was certainly calculated to hamper and discourage free flow of trade within 
India regarded as one economic unit. This undesirable state of affairs had to be 
put right. Therefore, while the Constitution-makers by Article 246 (3) read 
with Entry 54 in List II of the Seventh Schedule to the Constitution conferred 
power on the Legislatures of Part A and Part B States to make law with res- 
pect to ‘‘taxes on the sale or purchase of goods other than newspapers’’ they 
at the same time by Article 286 clamped on that legislative power several 
fetters. Broadly speaking, the fetters thus placed on the taxing power of 
the States are that no law of a State shall impose or authorise the imposition 
of a tax on the sale or purchase of goods where such sale or purchase takes 
place, (a) outside the State or (b) in the course of import or export or (o) 
except in so far as Parliament otherwise provides, in the course of inter-State 
trade or commerce and lastly (d) that no law made by the Legislature of a 
State imposing or authorising the imposition of a tax on the sale or purchase 
of any such goods as have been declared by Parliament by law to be essential 
for the life of the community shall have effect unless it has been reserved for 
the consideration of the President and has received his assent. It should be 
noted that these are four separate and independent restrictions placed upon 
the legislative competency of the States to make a law with respect to matters 
enumerated, in Entry 54 of List II. In order to make the ban effective and to 
leave no loophole the Constitution-makers have considered the different aspects 
of sales or purchases of goods and placed checks on the legislative power of the 
States at different angles. Thus in clause (1) (e) of Article 286 the question 
of the situs of a sale or purchase engaged their attention and they forged a 
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fetter on the'basis of such situs to cure the mischief of multiple taxation by the 
States on the basis of the nexus theory. In clause (1) (b) they considered 
sales or purchases from the point of view of our foreign trade and placed a 
‘ban on the States’ taxing power in order to make. our foreign trade frée from 
any Interference by the States by way of a tax impost. In clause (25 they 
looked at sales or purchases in their inter-State character and imposed another 
ban in the interest of the freedom of internal trade. Finally, in clause (3) 
the Constitution-makers’ attention was rivetted on the character and quality 
of the goods themselves and they placed a fourth restriction on the States’ 
power of imposing tax on sales or purchases of goods declared to be essential 
for the life of the community. These several bans may overlap in some cases 
but in thetr respective scope and operation they are separate and independent. 
They deal with different phases of a sale or purchase but, nevertheless, they are 
distinct and one has nothing to do with and is not dependent on the other or 
cthers. The States’ legislative power with respect to a sale or purchase may 
be hit by one or more of these bans. Thus, take the. case of a sale of goods 
declared by Parliament as essential by a seller in West Bengal to a purchaser 
in Bihar in which goods are actually delivered as a direct result of such sale 
for‘ consumption in the State of Bihar. A law made by West Bengal without 
the assent of the President taxing this sale will be unconstitutional because (1) 
it will offend Article 286 (1) (a) as the sale has taken place outside the territory 
by virtue of the Explanation to clause (1) (a), (2) it will also offend Article 
286 (2) as the sale has taken place in the course of inter-State trade or commerce. 
and (3) such law will also be contrary to Article 286 (3) as the goods are 
essential commodities andthe President’s assent to ‘the law was not obtained 
ag required by Clause (3) of Artiele 286. This appears to us to be the general 
scheme of that Article. 


We come now to the particular bans. Although the Legislatures of the 
States weer empowered by Article 246 (3) read with Entry 54 of List II to make 
a law with respect to taxes on sales or purchases of goods, the different State 
Legislatures, as already mentioned, considered themselves free to make a law 
imposing tax on sales or purchases of goods provided they had some territorial 
nexus with such sales or purchases, e.g., that one or other of the ingredients or 
events which go to make up a sale or purchase was found to exist or had hap. 
pened within their respective territories. Whether they were right or wrong 
4n so acting is a question which has not been finally decided by the Courts but 
the fact is that they did so. This resulted in mtltiple taxation which mani- 
festly prejudiced the interests of the ultimate consumers and also hampered the 
free flow of inter-State trade or commerce. So the Constitution-makers had to 
eure that mischief. The first thing that they did was to take away the States’ 
taxing power with respect to sales or purchases which took place outside their 
respective territories. This they did by clause (1) (a). If the matter had 
been left there, the solution would have been imperfect, for then the question 
as to which sale or purchase takes place outside a State would yet have remain- 
ed open. So the Constitution-makers had to explain what an outside sale was 
and this they did.by the Explanation set forth in clause (1). The language 
employed in framing the Explanation, however, has given scope for argument 
to counsel and presented considerable difficulties to the Court in ascertaining 
its purpose and intendment. If the Explanation simply said ‘‘For the pur- 
poses of sub-clause (a): a sale or purchase shall be deemed to have taken place - 
outside a State when the goods have actually been delivered for the purpose of 
consumption in another State, notwithstanding the fact, ete., ete., then none 
of the difficulties would have arisen at all. But why, it is asked, did the 
Constitution-makers seek to explain what was an outside sale or purchase by 
saying that a sale or purchase was to be deemed to take place inside the parti- 
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“cular State mentioned in the Explanation? Was the purpose of the Explana-’ 


tion only to explain what was an outside sale or purchase or was it also its pur- 
pose to allot or assign a particular class of sales or purchases of the kind men- 
tioned therein to a particular State so as to put the question of situs of the sales 
or purchases of that description beyond the pale of controversy? These are 
questions which arise and are raised because of the somewhat involved langu- 
age of the Explanation. Four different views as to the true meaning and effect 
of the Explanation have been suggested for our consideration and arguménts 
have been advanced for and against the correctness of each of them. In the. 
view we have taken, it is not necessary for us to express any final opinion in the 
matter. We propose accordingly to note the possible views and record very 
briefly the criticisms relating to each of those views and the suggested answers 
to such criticisms. 


One view which has been called the strict view is this. In clause (1) (a) 
thé Constitution-makers have placed a ban on the taxing power of the States 
with respect to sales or purchases which take place outside the State. If the 
matter had been left there the ban would have been imperfect, for the argument 
would have still remained as to where a particular sale or purchase took place 
Does a sale or purchase take place at the place where the contract of sale is 
made, or where the property in the goods passes or where the goods are delivered? 
These questions are answered by the Explanation. That Explanation is 
‘‘for the purposes of sub-clause (a)’’ 4.e. for the purpose of explaining which sale 
or purchase is to be regarded as having taken place outside a State. By saying 
that a particular sale or purchase is to be deemed to take place in a particular 
State the Explanation only indicates that such sale or purchase has taken place 
outside all other States. The Explanation is neither an Exception nor a Proviso 
but only explains what is an outside sale referred to in sub-clause (a). This it 
does by creating a fiction. That fiction is only for the purposes of sub-clause (a) 
and cannot be extended to any other purpose. It should be limited to its avowed 
purpose. To say that this Explanation confers legislative: power on what for 
the sake of brevity has been called the delivery State is to use it for a collateral 
purpose which is not permissible. Further, it is utterly illogical and untenahle 
to say that Article 286 which was introduced in the Constitution to place restric- 
tions on the legislative powers of the States, by a side-wind, as it were, gave 
enlarged legislative powers to the State of delivery by an explanation sand- 
wiched between two restrictions. This construction runs counter to the entire 
scheme of the Article and the Explanation and one may see no justification for 
imputing such indirect and oblique purpose to this Article. Had the Constitu- 
tion-makerg so desired they could have done so in a more direct and straight- 
forward way. To hold that the Explanation has, besides its declared purpose, 
another hidden purpose of conferring or enlarging legislative power is to build 
up a fanciful argument merely on the unfelicitous and involved language used 
in the Explanation although it is distinctly not the purpose of the Explanation 
and although it does not purport substantively and proprio vigore, to confer anv 
legislative power on any State. Its only purpose is to explain what an outside 
sale is, so that, by one stroke, as it were, it takes away the taxing power, in 
respect of sales or purchases of the kind referred to in the Explanation, of all 
States other than the State where such sales or purchases are, by the Hxplana- 
tion, to be deemed to have taken place. This view of the Explanation was taken 
in the dissenting judgment in the case of the State of “ravancore-Cochin V. 
Shanmugha Vilas Cashew Nut Factory’. The view thet the Explanation 
is only for the purposes of sub-clause (a) of clause (1) and cannot.be carried. 
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over to clause (2) was also taken in the dissenting judgment in the State of 
Bombay v. The United Motors (India), Limited. 


The criticism that has been levelled against this strict view of the Ex- 
planation is that it will not entirely eliminate the claims of the States to tax 
sales or purchases gn the basis of the nexus theory. Suppose, it is said, Parlia- 
ment lifts the ban placed on inter-State trade or commerce by clause (2); all 
States will, in that situation, claim the right to tax sales or purchase if any one 
_ of the ingredients or events making up the sale is to be found to exist or 
to shave happened in that State. It has been suggested in reply to this 
criticism that this apprehension is not at all well-founded. When Parliament 
will lift the ban imposed by clause (2), Explanation will continue to operate, 
' go that inter-State sales or purchases falling within it will still be deemed to 
have taken place in the delivery State and, therefore, outside all other States 
none of which latter States will, by reason of the ban imposed by clause (1) (a), 
be entitled to tax sale. The ban under clause (2) being lifted the delivery 
State will become free to tax such sales or purchases in exercise of the taxing 
power conferred on it by Article 246 (8) read with Entry 54 in List IL. Then, it 
is asked, what will happen to those sales or purchases which do not fall within 
the Explanation? After Parliament lifts the ban ‘under clause (2) which State 
will tax sales or purchases in which goods are actually delivered in a particular 
State, not for consumption in that State but, say, for re-export to another State 
for consumption? One of the suggested answers was that those sales or pur- 
chases were not likely to be numerous, for ordinarily a dealer would not actually 
get the goods imported into a State only for re-exporting the same to another 
State for consumption in the last mentioned State but would find it more con- 
venient and economical to arrange for the delivery of the goods straight to the 
last mentioned State. A further suggestion was that it might well be that 
when Parliament would by law lift the ban of clause (2) it would, by the same 
law, ‘provide which of the States would tax such inter-State sales or purchases 
which were not covered by the Explanation and on what basis. This suggested 
answer, in its turn, raises a question as to the scope and ambit of the legislative 
power conferred on Parliament by clause (2). The opening words of clause (2), 
namely ‘‘Eixcept in so far as Parliament may by law otherwise provide’’ clearly 
indicate that the lifting of the ban may be total or partial that is to say, 
Parliament may lift the ban wholly and unconditionally or it may lift it to such 
extent as it may think fit to do and on such terms as it pleases. It is to be 
remembered that under Entry 42 of List I Parliament alone may make law with 
respect to inter-State trade or commerce. It is, therefore, conceded that in exer- 
cise of its legislative powers under that entry read with Article 286 (2) Parlia- 
ment may make a law permitting the States to tax inter-State sales or purchases 
of certain commodities only. It is also not questioned that Parliament may, by 
way of regulating inter-State trade or commerce, fix a ceiling rate of tax on 
sales or purchases of goods which the law made by the States under Entry 54 of 
List II, may not exceed. Can Parliament also override the Explanation? If not, 
cannot Parliament at least provide- which of the States may tax inter-State 
sales òf purchases of goods which do not fall within the Explanation? These are 
some of the questions which may arise as and when Parliament will choose to 
make a law in exercise of the powers conferred on it and it will then be time 
enough to discuss and decide those questions. It is not for the Courts to advise 
Parliament in advance as to the scope of its legislative competency 
under clause (2) and, therefore, we only note those questions and leave 
them here. 
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The second view as to the meaning and effect of the Explanation is that 
it once for all fixes the situs of a sale or purchase so that one knows when such ` 
a sule or purchase is outside a State and when it'is inside a State. To put it 
differently, States are told when a sale or purchase is inside a particular State 
and, therefore, the States are algo told when a sale or purchase is outside a 
State. In short the Explanation not only explains what is an outside sale or 
purchase but also actually fixes the situs of a sale or purchase in a particular 
State. This view of the Explanation was taken in the majority decision in the 
State of Bombay v. The United Motors (India) Ltd. The majority 
decision quite clearly concedes that the Explanation does not, by itself, confer 
any legislative power on any State, not even the delivery State, with respect 
to sales or purchases of the kind mentioned therein but as it fixes the situs of 
such sales or purchases in the delivery State that State is left free to tax them 
in exercise of its legislative powers under Article 246 (3) read with Entry 54 
of List II. The criticism offered against this view is, first of all, that it uses the 
Explanation for a purpose which is beyond that of sub-clause (a). This view 
turns the fiction created expressly for sub-clause (a) into a reality fixing the 
location of such sales and purchases for all purposes. In the next place this 
view ignores the existence of clause (2) which imposes a different ban on the 
legislative .power of all States including the delivery State also that as long 
as Parliament does not lift the ban no State, not even the delivery State, may 
tax sales or purchases which take place in the course of inter-State trade or com- 
merce, even though they may fall within the Explanation. The further ob- 
` jection is that this view also does not completely eliminate the confusion aris- 
ing from the nexus theory. Suppose Parliament lifts the ban under clause 
(2), which State will tax sales or purchases which do not come within the 
Explamation? The same answer was suggested as was done in reply to similar 
objections to the first view. That, as we have said, will cail for decision if and 
when Parliament exercises its legislative powers under clause (2). 


The third view, which was adumbrated and discussed in the separate judg - 
neni of Bhagwati, J. in the case of The State of Bombay v. The United 
Motors (India) Ltd., is that the Explanation concerns itself with 
notionally fixing the situs of sales or purchases in the delivery State only but 
in no way affects the taxing power of the State in which, under the general law 
relating to the sale of goods, the property in the goods has passed. The result 
of this view is said to be that the State in which the sales or purchases are to 

- be deemed to have taken place may tax them but the State in which, under 
the general law relating to the sale of goods, the property in the goods has 
passed may also tax them if and when Parliament lifts the ban of clause (2). 
This view, it is said, is open to all the ‘criticisms to which the second view 
is subject and in addition to that a further objection has been suggested 
against this view, namely, that it will perpetuate double, if not multiple, 
taxation on one and the same transaction of sale or purchase’ at least after 
Pariiament lifts the ban. 


A fourth view has also Been suggested before us as a possible view al- 
though it was not put forward on the previous occasion. It is founded on 
the non-obstante clause in the Explanation. It is said that clause (1) (a) 
and the Explanation concern themselves with only two States, namely the 
title State, i.e., the State in which, under the general law, title to the goods 
passes fo the purchaser and the delivery State, i.e., the State in which goods 
are actually delivered as a direct result of the sale or purchase for consump- 
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tion in that ‘State. The purpose of the Explanation is said to be to demar- 
cate the taking power of only these two States by taking out the sales or pur- 
chases of the kind mentioned therein from the sphere of the taxing power of 
the title State and subjecting them to‘the taxing power of the delivery 
State. In the juxtaposition of those two States clause (1) (a) read” with 
the Explanation provides that the title State cannot{ tax because such sales 
or purchases are, by the fiction, made to take place outside its territory and 
that the delivery State can tax because the sales or purchases in question 
are, by the fiction, made to take place inside its territory. In short, the result 
of clause (1) (a) read with the Explanation, according to this view, is that 
the State which cannot tax such sales or purchases on the ground that they 
have taken place outside its territory is only that State in which the property 
in the goods has passed. The criticism is immediately put forward that if 
clause (1) (a) and the Explanation are limited in their operation only to the. 
two States mentioned above then the other States which also claimed to tax 
on the strength of the nexus theory, e.g., the State where the contract) was 
made, or the State where the goods were produced or manufactured or were 
found will be outside the ban and the mischief of multiple taxation which the 
Constitution-makers were out to curb will continue to be rampant and un- 
abated. This view is also subjected to some of the other criticisms mention- 
ed in connection with the other views of the Explanation. 


As we have already stated, we do not desire, on this occasion, to express 
any opinion on the validity claimed for or the infirmities imputed to any of 
these several views, for, in our opinion, it is not necessary to do so for dispos- 
ing of this appeal. Whichever view is taken of the Explanation it should be 
limited to the purpose the Constitution-makers had in view when they incor- 
porated it in clause (1). It is quite obvious that it created a legal fiction. 
Legal fictions are created only for some definite purpose. Here the avowed 
purpose of the Explanation is to explain what an outside sale referred to in 
sub-clause (a) is. The judicial decisions referred to in the dissenting judg- 
ment in The*State of Travancore-Cochin v. Shanmugha Vilas Cashew Nut 
Factory, and the case of East End Dwellings Co. Ltd. v. Finsbury 
Borough Council,* clearly indicate that a legal fiction is to be limited 

to the purpose for which it was created and should not be extended beyond 
that iegitimate field. ~It should further be remembered that the dominant, 
if not the sole, purpose of Article 286 is to place restrictions on the legislative 
powers of the States, subject to certain conditions in some cases and with - 
that end in view Article 286 imposes several bans on the taxing power of the 
States in relation to sales or purchases viewéd from different angles and ac- 
cording to their different aspects. In some cases the ban is absolute as, for 
example, with regard to outside sales covered by clause (1) (a) read with the 
Explanation, or with regard to imports and exports covered by clause (1) (b) 
and in some cases it is conditional, e.g:, in the cases of inter-State sales or 
purchases under clause (2) which is, in terms, made subject to the proviso 
thereto and also to the power of Parliament to lift the ban. Again, in some 
cases the bans may overlap but nevertheless, they are distinct and indepen- 
dent of each other. The operative provisions of the several parts of Article 
286, namely, clause (1) (a),,clause (1) (b), clause (2) and clause (3) are 
manifestly intended to deal with different topics and. therefore, one cannot 
be projected or read into another. On a careful and anxious consideration 
of the matter in the light of the fresh arguments advanced and discussions. 
held on the present occasion we are definitely of the opinion that the Expla- 
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nation in clause (1) (a) cannot be legitimately extended to clause (2) eitHer 
as an exception or as a ‘proviso thereto or read as curtailing or limiting the 
ambit of clause (2). Indeed, in The State of Bombay v. The United Motors 
(India) Ltd. at pp. 1083-1084 and again. at p. 1086 the majority 
judgment also accepted the position that the Explanation was not an excep- 
tion or proviso either to clause (1) (a) or to clause (2). If, therefore, the 
Explanation cannot be read into clause (2) because of the express language 
of the Explanation and also because of-the difference in the subject-matter 
of the operative provisions of the two clauses, then 1t must follow that, except 
in so far as Parliament may by law provide otherwise, no State law can im- ' 
pose or authorise the imposition of any tax on sales or purchases when such 
sales or purchases take place in the course of inter-State trade or commerce - 
and irrespective of whether suqh sales or purchases do or do not fall within 
the Explanation. It is not necessary, for the purposes of this appeal, to 
enter upon a discussion as to what is exactly meant by inter-State trade or 
commerce or by the phrase “in the course of”, for 1t is common ground that 
the sales or purchases made by the appellant company which are sought 
to be taxed by the State of Bihar actually took place in the course of inter- 
State trade or commerce. Parliament not having by law otherwise provided, 
no State law can, therefore, tax these sales or purchases, that is to say, Bihar 
cannot tax by reason of clause (2) although they fall within the Explanation 
and other States cannot tax by reason of both clause (1) (a) read with the 
Explanation and clause (2). This conclusion leads us now to consider the 
arguments by which the respondent State and the intervening States which 
support the respondent State seek to get over this position. 


In the forefront is placed the argument that found favour with the majo- 
rity of the Bench which decided the case of The State of Bombay v. The 
United Motors (India) Ltd.* That argument is to be found in the 
majority judgment at pp. 1085-1086. Shortly put, tbe majority opinion was 
that the operation of clause (2) stood excluded as a result of the legal äction 
enacted in the Explanation. In their view the effect of the Explanation in 
regard to inter-State dealings was to invest what, in truth, was an inter- - 
State transaction with an intra-State character in relation to the State of 
delivery and clause (2) could, therefore, have no application. They recog- 
nised that the legal fiction was to operate “for the purposes of sub-clause 
(a) of clause (1)” and that meant merely that the Explanation was designed 
to explain the meaning of the expression “Outside the State” in clause (1) 
(a). They, nevertheless, came to the conclusion that when once it was . 
determined with the aid of the fictional test that a particular sale or purchase 
had taken place within the taxing State, it followed as a corollary, that the 
transaction lost its intra-State character and fell outside the purview of 
clause (2), not because the fiction created by the Explanation was used for 
the purpose of clause (2), but because such sale or purchase, became, in the 
eye of the law, a purely local transaction. In his own inimitable language 
the learned Chief Justice, who wrote and delivered the majority judgment, 
concluded the discussion on this point by saying that the statutory fiction 
completely masked the intra-State character of the sale or purchase which, 
as a collateral result of such masking, fell outside the scope of clause (2). In 
spite of the great respect we always entertain for the opinions of the then 
learned Chief Justice and the other iearned Judges who constituted the majo- 
rity we are unable to accept the aforesaid arguments or the conclusions as 
correct for the reasons we now proceed to state. 
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` The situs of an intangible concept like a sale can only be fixed notionally 
by the application of artificial gules invented either by Judges as part of the 
judge-made law of the land, or by some legislative authority. But as far as 
we know, no fixed rule of universal application has yet been definitely and 
finally evolved for determining this for all purposes. There are man} con- 
flicting theories: One, which is more popular and frequently put forward and 
is referred to and may, indeed, be urged to have been adopted by the Consti- 
tution in the nor-obstante clause of the Explanation, favours the place where 
the property in the goods passes, another which is said to be the American 
view and which was adopted in G. Govindarajulu Naidu & Co. v. The State 
of Madras,’ fixes upon the place where the contract is concluded, a third which 
prevails in the continental countries of Europe prefers the place where the 
goods sold are actually delivered, a fourth points to the place where the 
essential ingredients which go to make up a sale are most densely grouped. 
In this situation if the Explanation were not there and the ban under clause 
(2) were to be raised unconditionally it would become necessary for the Courts 
to reach a conclusion and choose between these conflicting views. Article . - 
286 (1) (a), it should be noted, does not say that an inside sale may be taxed. 
It only says that no outside sale shall be taxed. Now if a State claims that 
the sale is inside because part of its ingredients lies within its boundaries, by 
the same logic it is also an outside sale because the remaining parts are out- 
side its territories and if it is an outside sale it cannot be taxed whether or not 
it can be deemed to be inside for some particular purpose. The prohibition 
of Article 286 (1) (a) is against taxing an outside sale and if the sale is out- 
side even partially it may well be argued that no State legislature can over- 
ride the Constitution by deeming it to be an inside sale. Therefore, if the 
last of the aforesaid theories were to be adopted, then either no State would 
be able to tax, or all having the requisite nexus would be able to do so. But 
this, 1n our opinion, is the very mischief which the Constitution-makers wished 
to avoid and that, as we understand the majority judgment in the Bombay 
case, was their view also. So that view can be placed on one side. On anv 
one of the other views the situs would have to be fixed artificially in one place 
and then one would have to apply the logic of the majority decision and hold 
that as soon as the situs is determined to be in one place by judicial fiction, 
i.e., a fiction enunciated by judicial decision, the inter-State character of the 
transaction must cease. The majority hold that this is the result when the 
situs is placed in only one State, namely, the delivery State, because of the 
fiction which the Explanation creates. The same result would have to follow 
logically if the situs were to be established by judicial fiction instead of by 
a constitutional one. The reasoning of the raajority, pushed to its logical 
conclusion, will inevitably lead us to hold that all inter-State transactions 
must eventually be converted into intra-State transactions and, therefore, 
become amenable to the taxing power of the State within whose territories 
they are, by the constitutional or judicial fiction. to be deemed to take place. 
In this view there will remain no inter-State transaction on which clause (2) 
may possibly operate, The argument which leads to this astounding con- 
clusion has only to be stated to be rejected. The truth is that what is an 
salen ee or a continues to be so irrespective of the State 
D ed a a e ee either under the general law when it is finally 
eee ee gle, aw is aig the fiction created by the Explanation. 
eee te p chase is w olly irrelevant as regards its inter-State 
I l © cogent reason in support of the argument that a 
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fiction created for certain definitely expressed purposes, namely, the purposes 
of clause (1) (a) can legitimately be used for the entirely foreign and collateral 
* purpose of destroying the intertState character of the transaction and con- 
verting, it into an intra-State sale or purchase. Such metamorphosis appears 
to us to be beyond the purpose and purview: of clause (1) (a) and the Expla- 
nation thereto. When we apply a fiction all we do is to assume that the 
situation created by the fiction is true. Therefore, the same consequences 
must flow from the fiction as would have flown had the facts supposed to be 
true been the actual facts from the start. Now, even when the situs of a 
sale or purchase is in fact inside a State, with no essential ingredient taking 
place outside, nevertheless, if it takes place in the course of inter-State 
trade or commerce, it will be hit by clause (2). If the sales or purchases are 
in the course of inter-State trade or commerce the stream of inter~State trade 
or commerce will catch up in its vortex all such sales or purchases which take 
place in its course wherever the situs of the sales or purchases may be. All 
that the Explanation does is to shift the situs from point A in the stream to 
point X also in the stream. It does not lift the sales or purchases out of the 
stream in those cases where they form part of the stream. The shifting of 
the situs of a sale or purchase from its actual situs under the general law to 
a fictional situs under the Explanation takes the sale or purchase out of the 
taxing power of all States other than the State where the situs is fictionaliy 
fixed. That is all that clause (1) (a) and the Explanation do. Whether the 
delivery State will be entitled to tax such a sale or purchase will depend on the 
other provisions of the Constitution. The assignment of a fictional situs to 
a sale or purchase has no bearing or effect on the other aspects of the 
sale or purchase, e.g., its inter-Statd character or its export or import charac- 
ter which are entirely different topics. This fixing of a situs for a sale or 
purchase in any particular State either under the general law or under the 
fiction does not conclude the matter. Tt has yet to be ascertained whether 
that sale or purchase which by virtue of the Explanation has taken place in 
the delivery State was made in the course of inter-State trade or commerce. 
For this purpose the Explanation can have no relevancy or application at all. 
Another argument adumbratied in the majority judgment in The State of 
Bombay v. The United Motors (India) Ltd., at p. 1081 and at pp. 
1086-1087 and elaborated before us is that just as the freedom of trade referred 
to in Article 301 has been made to give way to the States’ power of imposing 
non-discriminatory taxes by Article 304 so must Article 286 (2) be regarded 
-as subject to the States’ taxing power, for the protection of Article 286 (2) 
could not have been intended to be larger. This argument was refuted by 
the dissenting judgment in that Bombay case (supra) at pp. 1102-1103 and 
p. 1127 and also by the dissenting judgment in The State of Travancors- 
Cochin v. Shanmugha Vilas Cashew Nut Factory,* at p. 89. Nothing 
that we have heard on the present occasion induces us to depart from the views 
expressed on this subject in those dissenting judgments. 


It is next urged that the Explanation in effect operates as an exception 
or a proviso to clause (2). This view runs directly counter to the express 
language of-the Explanation itself. So the argument is formulated in a 
slightly different way. It is said that clause (2) contains the enunciatior. of 
the general rule and the Explanation embodies a particular or special rule. 
According to a cardinal rule of construction the particular or special rule 
must control or cut down the general rule. This view was adopted by. the 
High Court in the judgment ‘under appeal and also found favour with one of 
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the Judges in the Bombay case. It appears to us that this argument 
overlooks the basic fact that clause (1) (a) to which is appended the Ex- 
planation and clause (2) deal with different:topics altogether. The Expla- 
nation is concerned with explaining what is an outside sale or purchase by 
fixing a fictional situs. It cannot be read as a provision independent of 
clause (1) (a). It does not, by itself and in terms, confer any legislative 
power on any State. It is true that the Explanation may apply to fix the 
situs of many inter-State transactions but that is only for ascertaining, for 
the purposes of clause (1) (a), whether it has taken place inside or outside 
a particular State. The inter-State aspect of the sales or purchases is not 
within the purview of clause (1) (a) which looks at sales or purchases from 
the point of view of their location only. Clause (2), on the other hand, takes 
note of the inter-State character of sales or purchases which is an entirely 
different topic. The two provisions do not relate to the same subject and, 
therefore, it is not.possible to hold that one is the enunciation of a general 
rule and the other the enunciation of a particular or special rule on one and the 
same subject. The principle of construction relied upon cannot, in our 
opinion, be called in aid in construing clause (2) and the Explanation of clause 
(1) (a). If the Explanation cuts down clause (2), it must also, on a parity 
of reasoning, cut down clause (3) which, as will hereinafter be explained 
more fully, could not possibly have been intended by the Constitution-makers. 
It must also cut down clause (1) (b) dealing with import and export; but to 
‘hold that would run counter to the decision in State of Travancore-Cochin 
and others v. The Bombay Co. Ltd.” In our opinion to use the Explanation 
to cut down the operation of clause (2) or clause (3) will be to use it tor a 
purpose other than its legitimate and avowed purpose. 


The same argument is put in a slightly different way and in a more attrac- 
tive form. It is said that we must construe Article 286 as a' whole and give 
“meaning to every part of it. Sales or purchases-which fall within the Expla- 
nation to clause (1) (a) clearly partake of the character of inter-State tran- 
sactions. Therefore, if we construe clause (2) of Article 286 literally and 
strictly then the whole of clause (1) (a) and the Explanation will be redundant 
and useless and will have no immediate operation and will remain a dead letter, 
at any rate, until Parliament, in exercise of its powers ufider clause (2), lifts 
the ban. We must, it is urged, make an attempt to avoid such a result and 
adopt such a construction as will not only give effect to each part of the 
Article but also make each part applicable in presenti. That, it is pointed 
out, can well be done if clause (2) is interpreted in a restricted manner. The 
argument runs—give full and immediate effect to the Explanation and then 
leave clause (2) tò govern or operate on cases which do not fall within the 
Explanation. In effect this argument means that we must treat all tran- 
sactions of sales or purchases falling within the Explanation as outside*clause 
(2). Shorn of its thin veneer of disguise this argument is nothing more 
than the argument that the Explanation, in effect, operates as an exception 
to clause (2) and all the criticisms applicable to that construction will apply 
mutatis mutandis to the argument in the present form. Apart from that 
there are obvious.fallacies which render the argument utterly unacceptable. 
We now proceed to deal with these fallacies seriatim: 


(1) In the first place, the mere circumstance that a provision in the 
Constitution will, on a proper construction, take effect on the happening of a 
future event can, by itself, be no ground for not giving effect to the plain 
language of that provision. Take the very next provision in Article 286 it- 
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self, namely clause (3). It has no present application and its usefulness will 
ensue only when Parliament by law declares certain goods to be essential for 
the life of the community. The fact that the Explanation, in so far as it 
relates to inter-State sales, may not have an immediate operation until 
Parliarhent lifts the ban under.clause (2) need not unnecessarily oppress us 
or lead us to adopt a forced construction only to give the whole of it an im- 
mediate and present operation. 


(ii) In the second place, it is not correct to say that the Explanation 
construcd as suggested above, can have no immediate operation at all. It 
certainly has immediate operation to render sales and purchases which fall 
within the Explanation to be outside sales and purchases bo as immediately 
to take away the taxing power of all States other than the delivery State 
with respect to them. Further cases may arise in which purchases or sales 
which are outside clause (2) may, nevertheless, fall within and be immediately 
governed by the Explanation. We do not wish to express any opinion on 
hypothetical cases but the following illustration will show that on a given 
view of the law the Explanation would be called into play despite the fact 


' that clause (2) was not attracted. Take, for instance, a case where both 


the seller and the buyer reside and carry on business in Gurgaon in the State 
of Punjab. Let us say that the seller has a godown in the State of Delhi 
where his goods are stored and that the buyer has also a retail shop at Con- 
naught Circus also in the State of Delhi. -The buyer and the seiler enter 
into a contract at Gurgaon for the sale of certain goods and a term of the 
contract is that the goods contracted to be sold will be actually delivered irom 
the seller’s godown to the buyer’s retail shop, both in the State of Delhi, for 
consumption in the State of Delhi. Pursuant to this contract made in Gurgaon 
in the State of Punjab, the buyer pays the full price of the goods at Gurgaon 
and the seller hands over to the buyer also at Gurgaon a delivery order addres- 
sed to the selfer’s godown-keeper in Delhi to deliver the goods to the 
buyer’s retail shop. Asa direct result of this sale the seller’s godown-keeper, 
on the presentation of this delivery order, actually delivers the goods to the 
buyer’s retail shop a. Connaught Circus for consumption in the State of 
Delhi. On one view of the law, the situs of such a sale would be Gurgaon. 
We need not decide that it is, because that type of case is not before us and 
there may be other views to consider, but it is certainly a possible view. It 
is also possible to hold that this is not inter-State trade or commerce, be- 
cause there is no movement of goods across a State boundary. Again, we 
need not decide that because that also may be controversial. But given 
these two postulates the transaction would fall squarely within the Ex- 
planation and yet it would not come within clause (2), for there is no movè 
ment of the goods across the border of any State and both the seller and the 
buyer are in the same place. Surely, the Explanation will, in presenti, go- 
vern such cases irrespective of whether Parliament has lifted the ban under 
clause (2). If these postulates are accepted then by virtue of clause ( 1) 
(2) read with the Explanation the State of Delhi alone will be entitled to 
impose a tax on such a sale or purchase and the State of Punjab will be pre- 
cluded from doing so by reason of the fictional situs assigned to such asale 
or purchase by the Explanation, although the contract was made. price was 
paid and symbolical or constructive delivery of the goods by the handing 
over of the delivery order took place in Gurgaon in the State of Punjab. 


(iii) It is not correct to say that clause, (1) (a) read with the Ex 
planation is wholly useless. It may well be argued that there was scope 
for the operation of clause (1) (a) and the Explanation as and when the 
President exercised the powers vested in him by the Proviso to clause (2). 
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It will be noticed that under that proviso the Presidents order was to take 
effect “notwithstanding that the imposition of such tax is contrary to the 
provisions of this clause”. This non obstante clause does ‘not, in terms, 
supersede clause (1) at all and, therefore, prima facie, the President's order 
was subject to the prohibition of clause (1) (a) read with the Explanation. 
It is, however, pointed out that the proviso says that any tax which was 
being lawfully levied by the States immediately before the commence- 
ment of the Constitution will continue to be levied until the date therein 
specified. It is said that before the Constitution sales tax was levied by 
the different States on the basis of the nexus theory irrespective of the 
situs of the sales or purchases and, therefore, this very proviso clealy indi- 
cates that the intention of the Constitution-makers was that all taxes imposed 
on the basis of the nexus theory must continue irrespective of the pro- 
visions of the Explanation which fictionally fixes the situs of the sales or 
purchases in‘the delivery State. The argument is not without some force 
but cannot prevail. It is true that the different States used to levy sales 
tax on the basis of slight nexus but the legality of them had not, at the date 
of the Constitution, been tested in a Court of law. Therefore. the proviso, 
authorised the President by order to continue only such of them as were 
being “lawfully” levied and consequently there is no reason to think that the 
President’s order was intended to continue all sales taxes previously levied 
irrespective of their legality. In the next place, there is nothing to be 
surprised at if the President’s order was made to operate subject to the 
prohibition of clause (1) (a) réad with the: Explanation. Finally, to accede 
to this argument must mean that we must read into the proviso something 
which is not there. To give effect to this argument we shall have to 
alter the non obstante clause towards the end of the proviso and substitute 
the words “of the foregoing clauses” for the words “of this clause”. How- 
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ever, we need not rest our decision on this point. It will certainly ° 


operate as soon as Parliament, in exercise of the power vested in it by 
clause (2), lifts the ban imposed on the States. Upon the lifting of the 
ban by Parliament those inter-State sales or purchases. which fall within 
the Explanation will, by virtue of it, be deemed to take place within the 
- delivery State and such sales or purchases being, as a result of such fiction, 

outside all other’-States none of them will be entitled to tax such sales or 
purchases. Whether the delivery State will be entitled to make a law 
imposing tax on such sales or purchases in exercise of the legislative powers 
vested in it by Article 246 (3) read with Entry 54 in List II or whether 
Parliament, while lifting the ban, may also by the same law authorise the 
delivery State to do so or what is the extent of the authority vested in 
Parliament by the opening words of clause (2) are questions which will 
arise for consideration only after the ban under clause (2) is lifted and we 
need not in advance express any opinion on a future problem. ' 


(iv) If we accept the argument that we are to give full effect to 
clause (1) (a) and the Explanation and let it operate immediately on all 
transactions which come within their terms and leave clause (2) to govern 
only, those cases which are outside clause (1) (a) read with the Explanation 
then, on a parity of reasoning, we shall have to give effect to clause (1) (aì 
and the Explanation and leave clause (1) (b) and also clause (3) to govern 
only those cases which do not fall within clause (1) (a) read with the 
Explanation. To illustrate this point, take clause (3). Suppose under clause 
(3).Parliament by law declares certain goods, say wheat, to be essential for 
the life of the community. Suppose there is a sale of such essential goods by a 
seller in the State of Delhi to a buyer in Gurgaon in the State of Punjab in 
which as a direct result of such sale the goods are delivered in Gurgaon in 
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Punjab for consumption in that State. According to the argument we 
have to give full effect first to clause (1) (a) and the Explanation 
and accordingly we must hold that the transaction is wholly’ covered by 
the Explanation and, therefore, Punjab will be entitled to tax it and clause 
(3) m&st be left to govern only cases other than those which fall within the 
Explanation. If the argument were sound it must follow that the State of 
Punjab will be perfectly justified in saying that for the purpose of making 
a law imposing a tax on such sales or purchases its law need not be reser- 
ved for the assent of the President at all. It may well say that the res- 
trictive requirements of reserving the bill for the Presidents assent 
and of obtaining such assent before the law may take effect apply only to 
a law which imposes tax on sales or purchases which are outside the 
Explanation. Jn other words, the, State of Punjab, in our illustration, will 
be entitled to say that clause (3) governs only those cases of sales or 
purchases of essential goods which do not come within the description 
mentioned in the Explanation, namely, for instance, only those sales or 
. purchases in which essential goods are delivered in a State not for con- 

‘sumption in that State but for re-export to another State. This will rob 
clause (3) of practically the best part of its content and, therefore, of 1ts 
usefulness and defeat the very purpose the Constitution-makers obviously 
had of safeguarding sales or purchases of essential commodities by 
imposing the restriction requiring the reservation of the bill for the Presi- 
dent’s assent and the obtaining of such assent. When a famine is raging 
in say Punjab, and sales and purchases are made of wheat which is declared 
as essential to the life of the community and as a direct result of such sale 
wheat is delivered in the Punjab for consumption there the State of Punjab 
may, according to the reasoning underlying the argument, put up the price 
of these essential goods by imposing a sales tax by making a law to that effect 
and ignoring the safeguards prescribed by clause (3). An argument which 
leads us to a result so utterly absurd and untenable in reason cannot jor a 
moment be countenanced. 


No less than five reasons have been suggested in support of the argument 
that a restricted construction should be placed on clause (2) of Article 286. 
It will be convenient to deal with them at this stage one by one. 


(a) In the first place, it is urged, that clause (2) should be construed in 

a restricted way because the class of sales falling within Article 286 (1) (a) 
forms' a special class of intler-State sales and they cannot be affected by 
the general provisions of Article 286 (2). This argument totally overlooks 
the real scheme of Article 286. It fails to note that by this Article the 
Constitution-makers were imposing restrictions on the taxing power of the 
States with respect to sales or purchases in their different aspects viewed 
. from entirely different angles which we have heretofore already 
explained. The subject-matters of the different parts of Article 286 are, 
therefore, different and distinct and the principle of interpretation, namely, 


the as provision cutting down the general provision cannot be properly 
liivoxed, 


tb) The second reason urged is that if Article 286 (2) applies to the 
class of sales or purchases falling within Article 286 (1) (a) then it will 
result in discrimination against local trade and in favour of inter~State trade 
and this will be inconsistent with the provisions of Part XIII of the Con- 
stitution. It is said that when a Bihar dealer sells certain goods to a Bihar 
purchaser the former is obliged to pay sales tax which he passes on to the 
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Bihar purchaser but when the Bihar purchaser directly imports into Bihar 
similar goods from say a West Bengal dealer for consumption in Bihar that 
transaction will not be liable to Bihar Sales Tax as it will be an inter-State 
transaction. This, it is said, will prejudice the Bihar seller for all Bihar 
purchasers will then be driven to purchasing goods from out-of-State sellers 
and local producers will suffer a set back. The argument is that as a literal 
construction of clause (2) will result in such discrimination against local 
trade, the cardinal rule of interpretation, namely, reading the written pro- 
vision literally and giving to the words their ordinary natural meaning should 
give way to a restricted construction. This argument overlooks several 
basic things. If there is any real hardship of the kind referred, to, there is 
Parliament which is expressly invested with the power of lifting the ban 
under clause (2) either wholly or to the extent it thinks fit to do. Why 
should the Court be called upon to discard the cardinal rule of interpretation 
for mitigating a hardship, which after all may be entirely fanciful, when 
the Constitution itself has expressly provided for another authority more 
competent to evaluate the correct position to do the needful? This argu- 
ment~also fails to take into account the benefit which the consuming public 
derives from the free flow of goods from one State to another resulting in 
lower prices. Further, the argument overlooks the fact that the so-called 
hardship, if any, is brought about, not really by reason of the liberal con- 
struction of clause (2) but by reason of the State of Bihar imposing a Sales 
tax on an intra-State transaction. The State of Bihar is not obliged to levy 
a sales tax on sales or purchases of goods in respect of which there is com- 
petition between outyof-State producers, manufacturers and dealers and the 
Bihar producers, manufacturers and dealers and, indeed, if it intends to 
encourage its local manufacturers or producers it should not do so. It will 
not do for the State of Bihar to say that ıt must levy a Sales tax on intra- 
State sales or purchases which it is not obliged to do and at the same time 
tnat it must protect the Bihar dealers or producers and enable them to com- 
pete witn outside dealers or producers and, therefore, ask us to construe the 
Constitution in an unnatural way so as to enable it to have the best of both 
worlds. It is immediately retorted that the welfare State must have suffi- 
cient revenue to run itself, that if it is to forego Sales tax its economy will 
be totally upset. This harrowing picture of economic collapse of the States 
has been pressed upon this Court on this as on the previous occasion and it 
evidently oppressed the minds of the Judges who were parties to the majority 
decision. It is, therefore, necessary to examine the maiter a little morc 
closely. Ordinarily, inter-State trade or commerce is done between a 
dealer in one State and a dealer in another State. The dealer in the con- 
suming State in his turn sells the goods in retail to actual consumers. 
There can be no objection to insisting upon all inside dealers getting them- 
selves registered and submitting returns showing goods imported and 
sold by them and bringing their annual turnovers to tax which they will 
pass on to the actual consumers. Call it a purchase tax vis-a-vis the earlier 
transaction under which the goods were delivered in Bihar for consuinption 
in that State or call it a Sales'tax vis-a-vis the subsequent local sales by the 
Bihar dealer to actual consumers in Bihar, the State will get the full revenue 
on these local sales or purchases from the local sellers. There can he no 
- that sales or purchases of this kind to or from one dealer to another 
neal actually form the bulk of inter-State trade or commerce. To take 

em out of clause (2) will be to make the protection of inter-State trade or 
commerce wholly illusory and to rob clause (2) of the best part of its content 


and utility. Ordinarily individual loca] consumers buy goods in the local 


market and do not generally bring goods for their personal consumption from 
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outside dealers. It is only in exceptional cases that a local consumer will 
be energetic enough to bring goods from outside the State for his consump- 
tion and their number will be small.. It is only those stray individual con- 
sumers who are energetic enough to get goods direct from a dealer in another 
State and. may be willing to pay freight, etc., and undertake the risk of loss 
or damage who may evade the tax. The difficulty in tracing such stray 
actual local consumers cannot be any cogent reason for adopting the un- 
natural construction sought to be put upon clause (2) of Article 286. If big 
_ Bibar purchasers, e.g., Tata Iron & Steel Co. Ltd., who are very heavy con- 
sumers of coal, prefer to get their supply of coal from Ranigtunge coal-fields 
in West Bengal for consumption in their large factories at Tatanagar in Bihar 
to getting their supplies from the Jharia coal-fields in Bihar and thereby evade 
sales tax to the detriment of the revenues of the State of Bihar, then agair 
‘there is Parliament to mitigate such hardship by making suitable laws in ex- 
ercise of its power under Article 286 (2). Such supposed hardship is, in our 
view, no ground for putting a forced and unnatural interpretation upon 
Article 286. i 

(c) The third reason in support of a restricted construction of Article 
286 (2) is thus fomulated: The purpose of Article 286 being to eliminate mul- 
tiple taxation and Article 286 (1) (a) having already achieved that purpose 
with regard to the class falling within the Explanation, it was no longer neces- 
sary for that purpose to apply Article 286 (2) to that class. This reasoning ap- 
pears to us to be untenable. It overlooks the patent fact that the diferent 
parts of the Article look upon sales and purchases from different perspectives 
and place different bans on the taxing power of the States at different angles. 
The circumstance that the bans may in given cases overlap is no justification 
for concluding that the subject-matter of the different provisions is the 
same. ‘This line of reasoning assumes that the only purpose of Article 286 
is to eliminate multiple taxation. The purposes of the different parts of the 
Article have to be ascertained from the language of the Article itself read in 
the light of the contemporary history of the legislative activities of the 
different States with respect to taxes on sales or purchases of goods and the 
chaos and confusion that arose and the havoc that ensued as a result of those 
activities. There was multiple taxation which imposed a heavy burden on 
the consumers and which was also calculated to inipede and hinder the free flow 
of inter-State trade or commerce. The Constitution—makers, therefore, im- 
posed several bans on the taxing power of the States with respect tu sales 
or purchases, namely, first on the basis of their situs, secondly and thirdly on 
the basis of the character of the transactions, e.g., foreign trade or inter- 
State trade and fourthly ‘onthe basis of the nature or quality of the goods 
sold or purchased, i.e., whether they have been declared to be essential to 
the life of the community. As regards inter-State trade or commerce the 
clear intention of the Constitution-makers was to place an absolute ban for 
the time being, subject to the proviso, and to give some time to Parliament to 
study the situation and to evaluate the result of the ban and to lift the ban to 
such extent as it thought fit in the interest of the general public and that of 
inter-State trade or commerce. If the matter is approached in this way it 
becomes abundantly clear that this part of the argument we are now consi- 
‘dering proceeds-on a wrong assumption of the purpose of the Constitution. 

(d) A restricted construction of Article 286 (2) is said to be necessary 
and called for because the Constitution itseif has divided inter-State sales or 
purchases into two categories and in regard to one class it has itself provided 
‘oth as to which State will tax them and under what condition and in re- 
gard to the other class the Constitution has imposed a ban in general terms 
and granted power to Parliament in general terms to relax such ban as Parlia- 
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ment thinks fit. This is clearly begging the question and does not require 
any elaborate refutation. : 


(e) Another string to the bow is that because of the legal fiction created’ » 
-by the Explanation the inter-State sales or-purchases were converted into 
_intra~State transactions. This, it will be recalled, was the reasoning atlopted / 
in the majority decision in The State of Bombay v. The United Motors 
(India) Ltd.* We are unable to accept this argument for the reasons given 
above which need not be repeated here. F i 


It is said that the picture of harassment and inconvenience to the traders - 
referred to in the dissenting judgments is more imaginary than real. It is 
pointed out that it is only big traders who will have sales of their goods in all 
the States in the Union of India. Those big traders maintain a large staif 
of clerks and accountants and there can be no difficulty it they are obliged to 
file returns in each State where they sell their goods. This argument over- 
looks the practical effects of the different sales tax laws enacted by different, 
States. All big traders will have to get themselves registered in each 
State, study the sales-tax Acts of each State, conform to the requirements 
of all State laws which are by no means uniform and finally may be simulta- 
neously called upon to produce their books of account in support of their re- 
turns before the officers of each State. Anybody who has any practical experi- | 
ence of the working of sales-tax laws of the different States knows how long 
books are detained by. the officers of each State during assessment proceed- ’ 
ings. There are different stages of these proceedings, original, appellate 
and revisional and there will be as many proceedings under each heading 
as there are States where the goods are sold. The harassment to traders 
is quite obvious and needs no exaggeration. On the other hand if any risk 
to the economy of the States ensues from the construction of Article 286 
which commends itself to us, the appeal mast be to Parliament -which ‘ 
can by law made under the opening words of clause (2) mitigate that risk. 


For all the foregoing reasons we are definitely of opinion that, until 
Parliament by law made in exercise of the powers vested in it by clause (2) 
provides otherwise, no State can impose or authorise the imposition of any tax 
on sates or purchases of goods when such sales or purchases take ‘place in the 
course of inter-State trade or commerce and the majority decision in The 
State of Bombay v. The United Motors (India) Ltd.* in so far as 


it. decides to the contrary cannot be accepted as well founded om principle 
or authority. 


In the view we have taken on question (a) it is not necessary for us, otr 
this occasion, to discuss the other questions (b), (c) or (dì). All that re- 
mains to be seen is whether as a result of our finding on question (A) the ' 
Bihar Sales Tax Act, 1947 is ultra vires and void in its entirety or it is only 
bad in so far as it seeks to impose a sales tax on out-ofState sellers in res- 
‘ pect of inter-State ‘sales or purchases. This will depend on whether the 
obejctionable parts of the Act are severable from the’ rest of its provisions. 
it will be necessary here to refer to a few provisions of the Act. 

The long title of the Act is: “An Act to provide for the levy of a tax on 
sales of goods in Bihar”. ‘The preamble recites that “It is necessary to make 
an addition to the revenues of Bihar and for that purpose to impose a tax on 
the sale of. goods in Bihar”. The Act extends to the whole of the State of 
Bihar. “Dealer” was originally defined in section 2 (c) as meaning: 


- , “any person who sells or supplies any goods in Bihar whether for commission, remunera— 
tion or, qtherwise. and includes any - firm or a Hinda joint family and any society, club of 
association which sells or supplies goods to its a 
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By the Bihar Finance Act, 1950, the words “in Bihar” were omitted from this 
definition. Clause (g) of the same section defines sale. That definition has 
undergone various changes from time to time. ‘The period we are concerned 
with in this appeal, is from 26th January, 1950 to the 30th September, 1951. 
Betweén Ist October, 1948 and 3lst March, 1951 which covers the earlier part 
of the relevant period the clause stood as follows :— 


“ ‘Sale’ means, with all its grammatical variations and cognate expressions, any transfer 
of property in goods for cash or deferred payment or other valuable consideration, adda 
a transfer of property in goods involved in the execution of contract but does Dot include 
a morigage, hypothecation,' charge or pledge: 


Provided that a transfer.of goods on hire-purchase or other instalment system of = 
ment shall, notwithstanding the fact that the seller retains a title to any A 85 ee 
for payment of the price, be deemed to bea sale: 


Provided further that notwithstanding anything’ to the contrary in the Indian Sale of 
Goods Act, 1930 (III of.1930), the sale of any'goods— g E E R 


(i) which are actually in Bihar at the time when, in respect thereof, the coutract of 
sale as dehned in section 4 of that Act ig made, or 


” which are produced or manufactured in Bihar b the producer or manufacturer 
ereo 

shall, wherever i delivery or contract of sfle. is gas be E for the purposes of this 
Act to have taken place in Bihar: i 

Provided further that the sale of goods in respect of a forward contract, whether goods 
under such contract are actually delivered or not, shall be deemed to have taken place on the 
date originally agreed upon for delivery” .* 

This definition was amended and between the Ist April, 1951 and the 31st 
March, 1952 which covers the latter part of the relevant period it read' as 
follows :— : 

“ ‘Sale means, with all its grammatical variations and cognate expressions, any transfer 
oi property in goods for cash or deferred payment or other valuable consideration, including 
a transfer of property in goods involved in the execution of contract but does not include a 
mortgage, hypothecation, charge or pledge: ' 

Provided that a transfer of goods on hire purchase or other instalment systemt of pay- 
ment shall, notwithstanding the fact that’ the seller retains a title to any goods as secu- 
rity for payment of the price, be deemed to be a sale: ~ 

Provided further that the sale of goods in respect of a forward contract, whether jods 
under such contract are actually delivered or not, shall be deemed to sa taken place on the 
date originally agreed upon, for delivery. ? 

Explanation.—The mle of any goods actually delivered in Bihar as a direct result of such 
sale for the purpose of consumption in Bihar shall be deemed for the purpose of this Act to 
havé taken place in Bihar, riotwithstanding the fact that under the general Jaw relating ` 
to sale of goods, the property in the goods has, by reason of such sale, passed in another Siate”. 


It will be noted that the Explanation which is substantially a reproduction of 
the Explanation to Article 286 (1) (a) was ee aaere for the first time by this 
amendment. 


“Turnover” is defined in section 2 (1). ` The eee section is section 4 
which provides, amongst other things, -that subject to the provisions of sec- 
tions 5, 6, 7 and 8 and with effect from the commencement of the Act every 
dealer whose gross turnover during the year immediately preceding the 
date of such commencement on sales which have taken place both in and out-. 
side Bihar exceeds Rs. 10000 shall: be liable to pay tax under this Act on 
sales which have taken place in Bihar and from the date of such commence- 
ment. It ‘will be noticed that although the ‘long'title'and the preamble refer 
to the: sale of goods in Bihar thé words “in Bihar” were deleted from the 
definition of the word “sale” in section 2 (g). ‘There are various provisions 
for working out the scheme of the Act i to which no detailed reference 


“ 
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need be made. It may, however, be pointed out that a new section was m- 
serted by the Adaptation of Laws (Third Amendment) Order, 1951, which 
substantially reproduced the provisions of Article 286 (1) and (2). Although, 
therefore, the charging section read with the definition of “dealer” and “sale” 
inay be wide enough to cover inter-State sales, the new section 33° makes 
all those provisions subject to its provisions which are nothing but a repro-’ 
duction of the corresponding provisions of Article 286. In view of the inter- 
pretation we have put upon Article 286 it must follow that the charging sec- 
tion of the Act read with the relevant definitions cannot operate to tax 
inter-State sales or purchases and it must be held that as Parliament has 
not otherwise provided, the Act, in so far as it purports to tax sales or pur- 
chases that take place in the course of inter-State trade or commerce, is un- 
constitutional, illegal and void. This being the position the question arises 
whetner the Act is bad in toto'or is bad only in so far as it offends the pro- 
visions of Article 286 as construed above. It appears to us that the Act 
imposes tax on subjects divisible in their nature but does not exclude in 
express terms subjects exempted by the Constitution. In such a situation 
the Act need not be declared wholly ultra vires and void, for it is feasible 
to separate taxes levied on authorised subjects from those levied on exempted 
subjects and to exclude the latter in the assessment of the tax. In these circum- 
stances it is dificult to say that the scheme of taxing inter-State sales forms 
such an integral part of the entire scheme of taxation on sales or purchases 
of goods as to be inextricably inter-woven with it. There is no reason to 
presume that had the Bihar Legislature known that the provisions of the 
Act might be held bad in so far as they imposed or authorised the imposition 
of a tax on inter-State trade or commerce even though Parliament had not 
ee otherwise it would, nevertheless, not have passed the rest 
ot the Act. 


The result, therefore, is that this appeal must be allowed and we issue 
an order directing that, until Parliament by law provides otherwise, the 
State of Bihar do forbear and abstain from imposing sales-tax on out-of- 
State dealers in respect of sales or purchases that have taken place in the 
course of inter-State trade or commerce even though the goods have been 
delivered as a direct result of such sales or purchases for consumption in 
Bihar. The State must pay the costs of the appellant in this Court and in 
the Court below. The interveners must bear and pay their own costs. 


(Subscribed to by Vivian Bose and Jafer Imam, 77.). 


_ _ Bhagwati, J.—I agree with the reasoning and the conclusions reached 
in the judgement just delivered by my Brother S.R. Das. In so far, however, 
as I was a party to the judgment in The State of Bombay and Another v. 
The United Motors (India) Ltd. and-Others,: it is but proper that I should 
record my reasons for doing so. 


The Appellant is a company incorporated under the Indian Companies 
Act having its registered office at No. 153, Dharamtala Street, Calcutta and 
laboratory and factory at Baranagore in the District of 24 Parganas in West- 
Bengal and carrying on business of manufacturing and selling various sera, 
vaccines, biological products and medicines, etc., in Calcutta. The Appel- 
lant has extensive sales of its products throughout the whole of the Union 
of India and the goods are despatched by the Appellant from Calcutta by rail, 
steamer or alr against orders accepted at Calcutta and all sales take place 
within the State of West Bengal. The Appellant has no offices, agents, 
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inanagers, godowns or laboratories in the State of Bihar. “It is not a resi- 
dent of Bihar nor has a place of business in Bihar and does not enter into 
any transdction of sale within the State of Bihar. 


On the 24th October, 1951, the Assistant Superintendent of Commercial 
Taxes, headquarters Patna, wrote to the Appellant to get itself regis- 
tered under the Bihar Sales Tax Act and to take necessary steps to deposit 
the Bhar sales-tax dues in any Bihar treasury at an early date, contending 
that all sales in West Bengal in which the goods had been delivered in the 
State of Bihar as a.direct result of the sale for the purpose of consumption 
in Bihar were leviable to Bihar sales-tax with effect from the 26th January; 
1950. The Appellant denied the right of the State of Bihar to tax the sales 
effected in West Bengal and by his letter, dated the 18th December, 1951, 
the Superintendent of Commercial Taxes, Central,Circle, Bihar, sent a notice 
under Section 13 (5) of the Bihar Sales Tax Act to the Appellant calling 
upon it to apply for registration and to submit the return, showing its turn- 
over for the period from the 26th January, 1950, to the 30th September, 1951. 


Correspondence thereafter ensued in which both the parties made futile 
attempts to convince each other of the legality of the stand taken by it. The 
Appellant asserted that it was not liable to assessment under the Bihar Sales 
Tax Act and denied the authority of the State of Bihar to levy sales-tax upon 
the Appellant. The Assistant Superintendent of Commercial Taxes, Cen- 
tral Circle, Bihar, ultimately by his letter, dated the 28th May, 1952, rejected 
the contention of the Appellant and asked it to comply with the notice under 
Section 13 (5) of the Bihar Sales Tax Act failing which he threatened to 
proceed to take steps for assessment to the dest of his judgment. The Ap- 
pellant thereupon by its letter. dated the 7th June, 1952, called upon the 
Superintendent of Commercial Taxes, Central Circle, Bihar, to forthwith res- 
cind and cancel the notice issued under Section 13 (5) of the Bihar Sales 
Tax Act as the said notice was ultra vires of the Constitution and,also the 
Bihar Sales Tax Act and was entirely illegal and inoperative. | 


As the aforesaid demand was not complied with the Appellant filed in the 
High Court of Judicature at Patna a petition under Article 226 of the Con- 
stitution asking for appropriate reliefs by way of issue of a writ of mandamus, 
certiorari and.prohibition and any other appropriate writs or orders quasn- 
ing the proceedings issued for the purpose of levying and realising a tax 
which was not lawfully leviable on the Appellant and asking the Appellant 
to file a return and register itself as a dealer. The State of Bihar, Respon- 
dent 1, The Superintendent of Commercial Taxes, Central Circle, Patna, 
Respondent 2 and Assistant Superintendent of Commercial Taxes, Central 
Circle, Bihar, Respondent 3, were the opposite parties to the petition. They 
did not file any affidavit in reply. The facts alleged by the Appellant were 
not denied but arguments on questions of law arising out of the petition 
were addressed by the Government Pleader appearing for them before 
the High Court. The High Court held: 


“(1) That the Respondent 3 was acting within his jurisdiction in issuing the notice under 
Section 13 (5) and holding that the appl cant was labe to pay the tax, that if he made an 
assessment under Section 13 (5) the Act provided a right of appeal whereby any error of law 
might be corrected by the Appellate authorities prescribed under the Act, that Sections 24 and 
25 of the Act furn shed a complete and effective machinery for appeal and revision against 
assessments made under the Act and. that there wad therefore no warrant for issuing a writ 

‘under Article 226 of the Constitution; -+ - e à 


ew 


used for-evading the provisions of the Act, especia'ly a fiscal Act. 
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‘ 


(2) That -the phrase ‘sale or purchase in the course of inter-State trdde or ees 
in Article 286 (2) must be construed so as exclude the particular class. of sales or purchases 
described in the Explanation to Article’'286 (1) and that therefore the amended, clauses (c) 


rele Bey of eats 2 and Section 33 of the Bihar Sales Tax Act were not 1 in conflict with 


o 


(3). That the Bihar sales Tax Act. was in pith and sulietatice not a law with 
respect to, sale of goods but a law imposing tax on the male of goods and the legislatioh 
fell entirely within Item 34 of List II the Seventh Schedile to the Constitution, vis., 


` taxes on the sale or purchase of goods other than newspapers and that the Act could not 


therefore be said to be invalid under Article 254; 


l (4) That the Bihar Sales Tax Act had been „enacted for the purpose of imposing 
tax. on the sale of goods and not for regulating inter-State or intra-State trade and com- 
mefce and that therefore the Act did not contravene in any way Article 304; and 


- .(3) That the Act waa also not invalid on the ground that it was extra-territorial in 
operation, that the jurisdiction’to tax existed not only in regard to persons or pro- 
perty but algo as regards the, business done within the State, that it was not necessary for 
the purposes of jurisdiction ‘that the entire transaction of sale should nave taken place 
within the territories, that on the other hand the fact that the goods were delivered in 
Bihar for consumption constituted sufficient nexus or territorial connection which con- 
ferred jyrisdiction upon the Bihar Jegislature to impose the tax and that the Explanation 
to Article 286 (1) (a) expressly conferred upon the State power to tax sales or purchases 
of goods which were actually delivered for consumption inside the State.” 


The High Court therefore dismissed the petition with cosis. 


The Appellant applied for leave to appeal to this Court. and the High 
Court granted the requisite certificate under Article 132 (1) of the Con- 
stitution. 


At the hearing of the appeal before us the State of West Bengal, Tata 
Iron & Steel. Company, Calcutta, the State of Madras, the State of Mysore, 
the State of Uttar Pradesh, the State of Orissa, the State of Pepsu, 
the State of Rajasthan, the State of Madhya Pradesh, the State of 
Travancore-Cochin, the State of West Punjab and one M. K. Kuriakose 
applied for and were granted leave to intervene and counsel for the 
Interveners appeared before us and urged their respective points of view. 

The first question as regards the maintainability of a petition for writ 


under Article 226 on the facts disclosed in the petition can be disposed of . 


very shortly in the words of Mahajan, C. J., in Himmatlal Harilal’ Mehta 
v. The State of Madhya Pradesh &. Others?, where he repelled a similar 


contention urged by the Advocate-General of the State of Madhya 
Pradesh :—~ 


“The learned Advocate-Generai_ of TA SE erae Ea however contended that on 
the priticiple enunciated by the Privy Council in Raleigh Investment Co. v. The Governor- 
General-in-Council,? jurisdiction to question assessment otherw se than by use of the machinery 
expreas!y provided by the Act, was inconsistent with the statutory obligation to pay, arising by 
virtue of the assessment and that the liability to pay the sales—tax under the Act is a special 
hability created by the Act itself which at the same time gives a special and particular remedy 
wich. ought to be resorted to, and therefore the remedy by a writ ought not to be allowed to be 


** eae ee meat enescse wo eevr ete eee 


ee eT ey ER re eee eee in our opinion the contentions raised by the jearned 


_Advocate-General are not well founded. It is plain that the State evinced an intention that 
“¥: could certainly proceed to apply the penal proviions of the Act against the appellant if it 


failed to make the return or to meet the demand and in order to escape from such serious 
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consequences threatened without authority of law, and infrmging fundamental rights, relief 
by way of a writ of mandamus was clearly the appropriate relief. In Mohd. Yasin v,- 

Town Area Committee, it waa held by this Court that a licence fee on a business riot only takes 
away the property of the licensee but also operates as a restriction on his fundamental right 
to carry on his business and therefore if the imposition of a licence fee is without authority 
of law it can be challenged by way of an application under Article 32, a fortwri also under 
Article 226. These observations have apposite application to the circumstances of the present 
case. Explanation IT to Section 2 (g) of the Act+having benn declared ultra vires, any im- 
position of sales-tax on the appellant in Madhya Pradesh is without the authority of law 
and that being so a threat by the State by usihg the coercive machinery of the impugned Act 
to realize it from the appellant is a sufficient infringement of his fundamental night under 
Article 19 (1) (g) and it was clearly entitled to relief under Article 226 of the Constitution.” 
The contention that because remedy under the impugned Act was availab'e to the appellant it 
was disentitled to relief under Article 226 stands negatived by the decision of’ this Court in 
The State of Bombay v. The United Motors (India) Lid., above referred to. There it 
was held that the principle that a Court will not issue a prerogative writ when an adequate 
alternative remedy was available cowd not apply where a party came to the Court with an 
allegation that his fundamental right had been infringed and sought relief under Article 
226. Moreover, the remedy provided by the Act ıs of an onerous and burdensome 
character. Before the appellant can avail of it he has to deposit the whole amount of the 
tax. Such a provision can hardly be-destribed as an adequate alternative remedy”. 


This sufficiently disposes of that contention and I am of the opinion that 
the High Court was in error when it held that there was no warrant for 
issuing a writ under Article 226 of the Constitution on the facts disclosed 
in the Appellant’s petition. 


On the merits Shri N. C. Chatterjee appearing for the Appellant 


* 


urged :— 


(1) That Article 286 put a fetter on State Legislature and the ex- 
planation did not confer any power on any State Legislature to levy any 
taxes but was meant to explain only clause 1 (a), i.e., what was an out- 
side sale or purchase and that it did not remove any restrictions or fetters 
and did not convert any inter-State sale or purchase into an intra-State or 


local or domestic transaction; 


(2) That Article 286 (2) in Part XII was meant to implement the 
supremacy of Parliament with regard to inter-State trade or commerce and it 
put an embargo on the power of State Legislature to levy any tax on sale or 
purchase with respect to inter-State trade or commerce and that it was only 
when the embargo-was lifted by appropriate Parliamentary legislation that 
State Legislature could levy any tax on sales or purchases in the course of 
inter-State trade or commerce; and 


(3) That legislative competence of a State Legislature was derived 
from Article 246 read with the lists of the Seventh Schedule to the Consti- 
tution, that under Article 245 (2) only Parliament was given the power to 
enact legislation with extra territorial operation and the State Legis- 
latures had no such power, and that the combined effect of Article 246 (3) 
and Article 245 read with Item 54 of List II was that the State Legislature 
was only competent t6 make laws imposing tax on sale or purchase of ` 
goods for the whole or part of that State. 


The determination of these. questions involves a construction of the 
provisions of Article 286 (1) and (2) of the Constitution and their true scope 


and effect. These provisions read as follows :— 
Š a 
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“Article 286. (1) No law of a State shall impose, or atsthorfise the imposition of a tax on 
the sale or purchase of goods where such sale or purchase takes place— : 


(a) outside the State; or 
(b) in the course of the import of the goods into, or export of the goods out of, the 
territory of India 


Explanation.—For the purposes of sub-clause (a), a sale or purchase shall be deemed 
to have taken place in the State in which the goods have actually been detivered as a direct 
result of such sale,or purchase for the purpose of consumption in that State, notwithstandy 
ing the fact that under the general Jaw relating to sale of goods the property in the 
goods has by reason of such sale or purchase passed in another State. 


(2) Except in so far as Parliament may by Jaw otherwise provide, no law of a 
State shall impose, or authorise the imposition of, a tax on the sale or purchase of any 
goods where such sale or purchase takes place in the course of inter-State trade or 
commerce: 


Provided that the President may by order direct that any tax on the sa'e or pur- 
chase of goods which was being lawfully levied by the Government of any State imme- 
diately before the commencement of th:s ` Constitution shall, notwithstanding that 
imposition of such tax is contrary to the provisions of this clause, continue to be levied untjl 
the thirtyfirst day of March, 1951”. 

They are enacted in Part XII of the Constitution which relates to finance, 
property, contracts and suits and fall under the caption of ‘Miscellaneous 
Financial Provisions’. Their main purpose is to lay down the restrictions 
on State Legislatures to enact laws imposing or authorising the imposition 
of tax on the sale or purchase of goods. Article 286 (1) Jays down such 
restrictions where such sale or purchase takes place—(a) outside the State, 
or (b) in the course of the import of the goods into, or export of the goods 
out of, the territory of India. Article 286 (2) lays down such restrictions 
where such sale or purchase takes place in the course of inter-State trade or 
commerce. Article 286 (1) is hedged in with the Explanation and Article 
286 (2) is hedged in with the exception “in so far as Parliament may by 
law-.otherwise provide” and the proviso under which the President-might 
direct that any tax which was being lawfully levied by the Government -of 
any State immediately before the commencement of the Constitution may, 
notwithstanding the provisions of Article 286 (2), continue to be levied 
until the 3lst March, 1951. Except for these special dispensations the res- 
trictions laid down by Article 286 (1) and (2) prevail and the true scope and 
extent of these restrictions would have to be culled out of the terms in which 
these provisions are couched. 


These provisions came to be considered by this Court in two cases, (1) 
The State of Bombay and Another v. The United Motors (India) Ltd. and 
others* and (2) State of Travancore-Cochin and Others v. Shanmugha Vilas 
Cashew Nut Factory and Others.* The first of these cases was concerned 
with the constitutionality of the Bombay Sales Tax Act XXIV of 1952. Thé 
High Court of Bombay had declared the Bombay Sales Tax Act, 1952 ultra 
vires the State Legislature and nad issued a writ in the nature of mandamus 
against the State of Bombay and the Collector of Sales Tax, Bombay, direct- 
ing them to forbear and desist from enforcing the provisions of the said Act 
against the rcspohdents. The main ground of attack ir the H igh Court had 
been that the Act purported to tax sales and purchases of goods regardless 
of restrictions imposed on the State legislative power by Article 286 of the 
Constitution and in that connection the provisions of Article 286 (1) and 
(2) came to be considered by this Court. The majority judgment of this 
Court delivered by Patanjali Sastri, C. J., with which Mukherjea, f. and 
E A EE AN A 
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Ghulam Hasan, J., concurred held that Article 286 (1) (a) of the Consti- . 
tution read with the explanation thereto and construed in the light of 
Articles 301 and 304 prohibits the taxation of sales or purchases involving 
inter-State elements by all States except the State in which luc goods are 
deliveted for the purpose of consumption therein. The latter State is left 
free to tax such sales or purchases, and it derives this power not by virtue 
of Article 286 (1) but under Article 246 (3) read with Entry 54 of Lisi IT. 
The majority judgment differed from the view which was taken by me 
that the Explanation does not deprive the State in which the property in 
the goods passed of this'taxing power and that consequently beth the 
State in which the property in the goods, passes and the State in which the 
goods are delivered for consumption have the power to tax and characteri- 
sed it as not correct. The majority judgment also held that clause 2 of 
Article 286 does not affect the power of the State in which the delivery of 
goods is made to tax inter-State sales or purnhases of the kind mentioned 
in the Explanation to clause (1). The effect of the Explanation is that 
such transactions are saved from the ban imposed by Article 286 (2). 
Bose, J. and myself agreed that Article 286 (2) could not be construed in 
the light of Article 304 (1) as the two articles dealt with different matters. 
, Bose, J., however, held that the basic idea underlying Article 286 is to 
prohibit taxation in the case of inter-State trade and commerce until the 
ban under clause (Z) of the said Article is lifted by Parliament and always 
in the case of imports and exports. When the ban is iifted, the Explana- 
tion to clause (1) of Article 286 comes into play to determine the situs of 
the sale. This Explanation does not govern clause (2) of Article 286 and 
as it can only apply to transactions which in truth and in fact take place in 
the course of inter-State trade and commerce, there is no need to call it in 
aid untill the ban is removed. The majority judgment as well as Bose, 
J., recognised that the provisions of Article 286 (1) and (2) had been en- 
acted in order to prevent multiple taxation which used to be levied by the 
States before the commencement of the Constitution having resort to the 
nexus theory. They, however, did not discard that theory altogether and 
were of the opinion that it was sufhcient to invest the State Legislature 
-with jurisdiction to impose a tax on sale or purchase of goods, if any of the 
essential ingredients of sale had taken place within its territory. They did 
not accept the transfer of ownership in the goods or the passing of property 
therein as the sole criterion determining the situs of the sale and thus in- 
vesting the State within whose territories the sale had thus taken place as 
the only State entitled to impose the tax on sale or purchase of goods. I, 
however, held that under the general law relating to sale of goods a sale must 
be regarded as having taken place in the-State in which the property in the 
goods sold has passed to the purchaser, and that‘State is entitled to tax 
the sale or purchase as having taken place inside the State. The Explana- 
tion to Article 286 (1) does not take away the right which the State in which 
the property in the goods passed has to tax the sale or purchase but only 
deems such purchase or sale, by a legal fiction, to have taken place in the 
State in which the delivery of the goods have been made for consumption 
therein so as to enable the latter State also, to tax the sale or purchase in 
question. The Explanation only lifts the ban imposed by clause (1) (a) 
on taxation of sales or purchases which take place outside the State, to the 
extent of the transactions mentioned in the Explanation to enable the deli- 
very State also to tax them. I also held that the general provision enacted 
in Article 286 (2) against the imposition of tax on the sale or purchase of 
goods in the course of inter~State trade or commerce should give way to the 
special provision which is enacted in the Explanation to Article 286 (1) (a) 
S—26 


204 ` THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1955 
+ 


enabling the delivery State to tax such sale or purchase in the limited class 
of cases covered by the Explanation, the transactions covered by the Explana- 
tion being thus lifted out of the category of transactions in the course of 
inter-State trade or commerce and assimilated to transactions of sale or pur- 
chase which take place inside the State and thus invested with the chdracter 
of an intra-State sale or purchase so far as the delivery State is concerned. 
There was thus a divergence between the learned Judges as regards the 
true scope and effect of the Explanation to Article 286 ( 1) (a) read with Article 
286 (2) and even though the same conclusion was reached by the majority 
Judges and myself we reached the same on different grounds. The inter- 
pretation put on Article 286 (1) (a) read with the Explanation thereto’ there- 
fore was that the delivery State is left free to tax such sales or purchases as 
fall within the terms of the Explanation and Article 286 (2) does not alfect 
the power of such a State to tax inter-State trade or commerce of the kind: 
mentioned in the Explanation. The Explanation saves such transactions 
from the ban imposed by Article 286 (2) 2 

It may be noted that though there wasa consensus of opinion that 
Article 286 (1) was designed to avoid the multiple taxation of a sale or pur- 
chase by various States having resort to the nexus theory there was divergence 
of opinion as regards the real purpose of the Explanation as also the construc- , 
tion of the non-obstante clause and the true concept of consumption as embo- 
died therein. According to the majority view the Explanation explained 
what is an outside sale by defining what is an inside sale. Bose, J., was of 
the opinion that the purpose of the ‘Explanation is to explain what is not 
outside-the State and therefore what is inside. I was of the view that what 
is otherwise a sale or purchase which takes place outside tihe State is deemed 
to have taken place inside the delivery State and the only purpose of the 
Explanation is to introduce a legal fiction whereby the delivery State is also 
entitled to tax the transaction of sale or purchase along with the State in 
which the transfer of ownership has taken place or the property in the goods 
has passed. The non-obstante clause also was differently mwterpreted. I 
took the view that the non-obstante clause is incorporated in the Explanation 
to state what according to the Constitution-makers is the basic idea of fixing 
the situs or the location of the sale or purchase in the place where the trans- 
fer of ownership takes place or the property in the goods passes and to 
indicate that notwithstanding that fact a sale or purchase which falls within 
the category mentioned in the Explanation is nevertheless to be deem- 
ed to have taken place inside the delivery State. The majority judgment 
stated that the non-obstante clause is inserted in the Explanation simply 
with a view to make it clear beyond all possible doubt that it is immaterial 
where the property in the goods passes as it might otherwise be regarded 
as indicative of the place of sale. Bose, J., stated that the object of the 
Explanation is to fix the location of a sale or purchase by means of a fiction, 
but he disagreed with the view expressed by me that the non-gbstante 
clause enunciates the general law on this point. He stated that there was no 
general law which fixed the situs of a sale, not even the Sale of Goods Act, 
that what the general law does is to determine the place where the pro- 
perty passes in the absence of a special agreement, but the place where 
the property passes is not necessarily the place where,the sale takes place, 
nor has that ever been regarded as the determining factor. As regards’ the 
concept of consumption the majority were of the view.that it should be under- 
stood as having reference not merely to the individual importer or purchaser 
but as contemplating distribution eventually to consumers in general. within 
the State. Bose, J., construed that word to mean the usual use made of dn 
article for the purposes of trade and commerce. I adopted the Dictionary 
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‘meaning of the term and held that the Explanation covers only those cases 
where as a direct result of the sale or purchase goods are delivered for con- 
sumption in the delivery State by the consumer and it is only that limited 
class of transactions which are covered by the Explanation and which are 
liablé* to tax by the delivery State. I did not accept the contention that 
the words “for the purpose of consumption” must be accepted in a com- 
prehensive sense as having reference to immediate as well as ultimate con- 
sumption within the State and excluding only resales out of the State. - 


- In regard to Article 286 (2) all the Judges were agreed that transactions ` 
of sale or purchase in the course of inter-State trade or commerce are within 
the restriction and no State can tax such transactions, except in the two 
excepted cases, viz., (1) except in so far as Parliament may by law otherwise 
provide and (2) provided the President may by order direct that that any tan_ 
on sale or purchase of goods which was being levied by the Government of 
any State immediately before the commencement of the Constitution shall 
continue to be levied until the 31st March, 1951. The Explanation to 
Article 286 (1) (a) though it is specifically stated to be for the purposes of 
sub-clause (a) was construed by me as an exception or proviso to Article 
286 (2), thus enabling the delivery State to tax the transactions of sale or 
purchase taking place in the course of inter-State trade or commerce. The 
‘majority Judges differed from this view and held that the Explanation con- 
verts the inter-State transaction into an intra-State one and therefore there 
is no scope at all for the operation of Article 286 (2) in cases covered by the 
Explanation. Bose, J., was of the view that the Article 286 (2) bans the 
delivery State also from taxing such transactions, because if the transactions 
were in the course of inter-State trade or commerce the Explanation merely 
‘shifts the point from A to B but this shifting is of no consequence at all, be- 
cause both the points are caught in the vortex of inter-State irade and 
‘commerce. It is only when the Parliament otherwise provides or the Pre- 
sident gives the directions within the meaning of the proviso that this ban is 
lifted and the Explanation is there to settle a matter of considerable contro- 
versy regarding the situs of a sale. The argument that on this construction 
being put on the Explanation to Article 286 (1) and on Article 286 (2) the 
Explanation would become nugatory though accepted by me was rejected 
by Boser J., by pointing out that once the Parliament by law otherwise pro- 
vided or the President by order gave the direction within the meaning of the 
proviso the Explanation would come into operation and would determine 
‘the situs of the sale ‘thus enabling the appropriate State to impose a tax on 
such transaction of sale or purchase. 


The second case concerned itself with the construction of Article 286 

(1) (b) in connection with the sales-tax levied by the State of Travancore- 

‘Cochin upon certain dealers in cashewnuts within its territory under the 
provisions of the Travancore-Cochin General Sales Tax Act 1124 M. E. 

(Act No. XVIII of 1124 M.E.) and the question for the consideration of 

the Court was whether certain sales and purchases could þe said to be in 

' the course of the import of the goods into or the export of the goods out of 
the territory of India. The High Court had put a very wide construction 

on the words of Article 286 (1) (b) and held that the clause is not restricted 
to the point of time at which goods are imported into or exported from India 

and the series of transactions which necessarily precede export or suc- 
ceed import of goods will come within the purview of this clause. There 
was a divergence of opinion between Patanjali Sastri, C.J., Mukherjea, J., 
Bose, J. and Ghulam Hasan, J., on the one side and S.R. Das, J., on the 

other so far as the construction of the words “in the course of” was concern- 
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ed. But apart from this construction of Article 286 (1) (b) S.R. Das, J., 
who was not a party to the earlier decision hereinbefore referred to put on 
record his views on the construction of Article 286 (1) (a), the Explanation 
thereto and Article 286 (2) expressing his disagreement with the interpre- 
tation which the majority judgment in that case had put up on the same. 
He agreed that the Provincial Legislatures purporting to act under Entry 
48 in List II of the Seventh Schedule to the Government of India Act, 1935, 
had enacted the Sales-tax Acts imposing tax on sales or purchases of goods on 
the basis of one or more of the ingredients of sale having some connection with 
the Province and that this practice had resulted in the imposition of multiple 
taxes on a single transaction of sale or purchase thereby raising the price of 
the commodity concerned to the serious detriment to the consumer, that 
this evil had to be curbed and that is what has been done by clause (1) (a) 
of Article 286. He, however, was of the opinion that in imposing the ban that 
no law of a State shall impose or authorise the imposition of a tax on the sale 
or purchase where such sale or purchase takes place outside the State, the 
Constitution proceeds on the footing that a sake or purchase has a location 
or situs. He further held that the non-obstante clause in the Explanation 
also clearly implies that the framers of the Constitution adopted the 
view that a sale or purchase has a situs and further that it ordinarily takes . 
place at the place where the property in the goods passes. In effect, 
therefore, the Constitution, by this Explanation to clause (1) (a), acknow- 
ledges that under the general law the sale or purchase of the kind therein 
mentioned may not really take place in the delivery State, but neyerthe- 
-less requires it to be treated as if it did. That is to say, the’ Explanation 
creates a legal fiction. So far he agreed with me, but he differed from me 
in holding that the only effect of this assignment of a fictional location to 
a particular kind of sale or purchase in a particular State is to attract the 
ban of clause (1) (a) and to take away the taxing power of all other States 
in relation to such a sale òr purchase even though the other ingredients 
which go towards the making up of a sale or purchase are to be found 
within these States or even if under the general law the property in the 
goods passes in any of those States. The purpose of the Explanation ends 
there and cannot be stretched or extended beyond that purpose. He 
therefore held that the effect of clause (1) (a) read in the light of the 
Explanation is not to permit both States, viz., the State where the 
property passes under the general law as well the State in which, 
by force of the Explanation, the sale or purchase is deemed to take 
place, to tax such sale or purchase, because in that event it will stuitify 
the very purpose of that clause and it will fail to prevent the imposition of 
multiple taxes which it is obviously designed to prevent. In his opinion 
clause (1) (a) in terms only takes away the taxing power of all States with 
respect to a sale or purchase which, by reason of the fiction introduced by 
the Explanation, is to be deemed to take place outside their respective 
territories and the purpose of the Explanation is only to explain tue scope 
of clause (1) (a). The Explanation is neither an exception nor a proviso. 
It is not its purpose nor does, it purport, substantively and proprio vigore, 
to confer any power on any State, not even on the delivery State, to impose 
any tax. Whether the delivery State can tax the sale or purchase of the 
kind mentioned in the Explanation will depend on other provisions of the 


Constitution. Neither clause (1) (a) nor the Explanation has any bear- 
ing on that question. 


So far as the purpose and design of clause (Z) are concerned he was 
of the opinion that clause (2) places yet another ban on the taxing power 
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of the State under Entry 54 read with Article 246 (3),\in additior to the 
ban imposed by clause (1) (a). A sale or purchase contemplated by the 
Explanation to clause (1) (a) undoubtedly partakes of the nature of a sale 
or purchase made in the course of inter-State trade and, therefore, no 
State,’ whether it is the State in which the property in the goods passes 
under the general law or the State where the goods are delivered as 
mentioned ın the Explanation, can impose a tax on such sale or purchase, 
unless and until Parliament lifts this ban. He differed from the view 
taken by me that the Explanation to Article 286 (1) (a) must be regarded 
not only as having authorised the delivery State to impose the tax or 
the sale or purchase covered by the Explanation, but having also exempted 
it from the ban imposed by clause (2). He also differed from the majority 
view that what was an inter-State transaction within the ban of Article 286 
(2) is converted into an intra-State or local or domestic transaction by virtue 
of the Explanation to Article 286 (1) (a). He saw no warrant for the 
argument that the fiction embodied in the Explanation for this definitely 
expressed purpose, can be legitimately used for the entirely foreign purpose 
of destroying the inter7State character of the transaction and converting 
it into an intra-State sale or purchase for all purposes. Such metamor- 
phosis is completely beyond the purpose and purview of clause (1) (a) and 
the Explanation thereto. 


_ After expressing himself as above, he made the following observations 
which are very apposite to the appeal before us:— 


__ “To accede to this argument will mean that the Sales Tax Officer of the delivery State 
will have jurisdiction to call upon dealers outside that State to submit returns of their turn- 
over in respect of goods delivered by them to dealers in that State under transactions of sale 
made by them with dealers within that State. Thus a dealer in, say, Pepsu who delivers goods 
to a dealer in, say, Travancore-Cochin will become subject to the jurisdiction of the last men- 
tioned State and will have to file returns of their turnover and support the same by producing 
their books of account there. I cannot imagine that our Constituton-makers intended to 
produce this anomalous result. On the contrary, it appears to ‘me that they enacted clauses (1) 
(a) and (2) for the very purpose of preventing this anomaly. I repeat that it ıs not per- 
missible, on principle or on authority, to extend the fiction of the Explanation beyond its 
immediate and avowed purpose which I have explained above. In my judgment, until Parlia- 
ment, otherwise provides, all sales or purchases whch take place in the course of inter-State 
trade or commerce are, by clause (2) of Article 286, made immune from taxation by the law 
of any State, irrespective of the place where the sales or purchases may take place, either 
under the general law or by virtue of the fiction introduced by the Eafanation to clause (1) 
(a). If a particular inter-State sale or purchase takes place outside a State, either under 
the general law or by virtue of the fiction created by the Explanation, it is exempted from 
taxation by the law of that State both under clause (1) (a) and clause (2). If such 
inter~State sale or purchase takes p'ace within a particular State, either under the general 
law or by reason of the Explanatton, it is still exempt from taxation even bv the law of 
that State under clause (2), just as a sale or purchase which takes place within a State, 
either under the general 'aw or by reason of the Explanation cannot be taxed by the 
law of that State, if duch sale or purchase takes place in the course of import or export within 
the meanmg of clause (1) (b)”. 


It may be observed that the contentions urged before us by the Appellant 
are in conformity with the above observations of S. R. Das, J. 


Normally speaking the construction put by the majority judgment on 
the Article 286 (1), the Explanation thereto and Article 286 (2) of the 
Constitution in the Bombay Sales Tax Appeal would be the law binding on 
all parties and in the judgment just referred to in the Travancore-Cochin 
Sales Tax Appeal S. R. Das, J., rightly expressed that decision to be 
binding on him so long as it stands. Tihe appellant has, however, sought 
‘to urge before us that that decision was erroneous and has attempted to 
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persuade us to reconsider the same and put a construction on Article 286 (1) 
(a), the Explanation thereto and Article 286 (2) which is different from that 
adopted by the majority Judges in the Bombay Sales Tax Appeal. 


_ The question therefore arises whether we are entitled to reconsider that 
decision, 

The House of Lords in England has always considered itself bound by 
its previous decisions. These decisions, as distinguished © from the 
opinions which are delivered by the Judicial Committee of the Privy 
Council as ‘advice to the Crown, are pronounced in the form of judgments 
and are binding on the House as precedents. The question whether the 
House had the power to reconsider the previous decisions of its own and if 
it thought the decisions wrong to overrule or depart from them in subsequent 
cases was considered in Sireet Tramways v. London County Council. 
Earl of Halsbury, L.C., who delivered the judgment of the House observed 
at page 379 :— 

“A decision of this Housea once given upon'a poin i i i 
afterwards, and that it is TONETA to aE that a pe ra eo = Fes 
and could be reargued, and so the House be asked to reverse its own decision. That is a 
principle which has been, I believe, without any real decision to the contrary, established 
now for some centuries, and I am therefore of opinion that in thig case it is not competent 
for us to rehear and for counsel to reargue a quest.on which has been recently decided’’. 
The reason of the rule was thus stated at page 380 :— 


“Of course I do not deny that cases of individual hardship may arise, and there may 
be a current of opinion in the profession that such and such a judgment was erroneous: 
„but what ıs that occasional interference with what is perhaps abstract justice as compared 
with the inconvenience—the disastrous inconvenience—-of having each question subject to 
being reargued and the dealings of mankind rendered doubtful by reason of different decisions, 
so that in truth and in fact there would be no real final Court of Appeal? My Lords, ‘interest 
rei publicae that there should be ‘finis hisen at some time, Sed | there could be no ‘finis 
litten if ıt were possible to suggest in each case that it mght be reargued, because it is ‘not 
an ordinary case’, whatever they may mean”: 
and the conclusion was thus recorded at page 381 :— | 

“Under these circumstances it appears to me that your Lordships would do well to uct 
upon that which has been universally assumed in the profesaion, so far as I know, to be 
the princip'e, namely, that a decison of this House upon a question of law is ‘conclusive, 
and that nothing but an Act of Parliament can set right that which is alleged to be wrong 
in a judgment of this House”. 

The Judicial Committee of the Privy Council -on the other hand has held 
that it is free to differ from its: own decisions or from those of the House of 
Lords. The power of the Privy Council to reconsider its own decisions was dis- 
cussed in In re Compensation to Civi Servants.” In that case an earlier decision 
of the Board in Wigg v. Attorney-General of the Irish Free Staże? was attempted 
to he reviewed and after discussing the case-law on the point the Board came to 
the conclusion that the Privy Council is not bound in law and without examina-. 
tion to follow the decision in a prior appeal whether they considered it to be right 
or wrong although the Privy Council would hesitate long before disturbing a 
solemn decision by a previous Board, which raised an identical or even a simi- 
lar issue for determination. While laying down this principle the Board dis- 
cussed the earlier cases and in particular the case of Ridsdale v. Clifton* which 
was followed in Tooth v. Power® and Read v. Bishop of Lincoln? and the pro- 


position was thus laid down in the last mentioned case :— 
' l ) 


1 LR. (1898) A.C. 375. 4. ) 2 P.I 27 6, 
2. 56 M.L.J. 363: ALR. 1929 P.C. 84 5; Ta (28g ) AC. 248 


0.) 
e A.LR. 1928 P.C. 239. 
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“In the present case ther Lordships cannot but adopt the view expresséd in Ridsdale ` 

Clifton? as to the effect of previous decisions, Whilst fully sensible of the weight to be 
attached to such decisions, their Lordships are at the same time bound to examine the 
reasons upon which the decisions rest, and to give effect to their own view of the law”. 


The same principle was reiterated by the Privy Cones in, Attorney-General 
of Ontario- and Others v. Canada Temperance Federation and Others®. The 
Board was there concerned with the consideration of a constitutional question. 

An earlier decision of the Board in Russell v. Reg’ had upheld the validity of 
the impugned statute. That decision had stood unreversed for 63 years and had 


‘moreover received express approval of the Board in subsequent cases between 


1883 and 1987. It was gontended that the case had been wrongly decided and 
ought to be overruled and their Lordships-repelled that contention -— 


“Their Lordshipd do not doubt that in tendering humble advice to His Majesty they 
are not absolutely bound by previous decisions of the Board, as is the House of Lords 
by its own judgments In ecclesiastical appeals, for instance, on more than one occasion, the 
Board has tendered advice contrary to that given in a previous case, which further historical 
research has shown to have been wrong. But on constitutional questions it must be seldom 
indeed that the Board would depart from a previous decision which it may be assumed will 
have been acted upon both by governments and subjecta. (In the present case the decision 
now sought to be overruled has stood fon over sixty years; the Act has been put into operą- 
tion for varying periods in many Blaces in the Dominion; under its provisions businesses must 
have been closed, fines and imprisonments for breaches of the Act have been imposed and 
suffered. Time and again the occasion has arisen when the Board could have overru'ed the 
decision had it thought ıt wrong. Accordingly, in the opinion of their Lordships, the decision 
must be regarded as firmly embedded in the constitutional law of Canada and it is im- 
possible now to depart from it”. 


It is therefore settled law so far as England is an that TA Lord- 
ships of the Privy Council do not consider themselves bound in law and without 
examination to follow their decision in a prior appeal whether they consider it 
to be right or wrong but feel themselves bound to examine the reasons upor 
which the decisions rest and to give effect to their own view of the law. We 


‘here are the highest Court of the land and would derive considerable assistance 


from the practice of the Privy Council set out above. 


_ The High Court of Australia is the highest Court.of Appeal in the Common- 
wealth and concerns itself inter alia with deciding constitutional „questions. 
The question whether it is bound by its previous decisions came up for consi- 
deration in the Tramways Case (No. 1)* and the High Court held that it was 
not bound by its previous decision but would only review a previous decision 
when that decision was manifestly wrong. Griffith, C.J.,in this connection made 
the following observations at page 58 :— \ 


“In my opinion it is impossible to maintain as an abstract proposition that the Court is 
either legally or technically bound by previous decisions. dndeed, it may in a proper case 
be its duty to disregard them. But the rule should be applied with great caution, and only 
when the previous decision is manifestly wrong.....-...... Otherwise there would be grave. 
danger of a want of continuity in the mterpretation of the law”. 


Barton, J., observed at page 69 :— 


“In conclusion, I would say that I have never thought-that it was not open to this Court 
to review its previous decisions upon good cause. The question is not whether the Court 
can do so, but whether it will, having due regard to the need for continuity and consistency 
in judicial decisions. Changes in the number of appointed Justices can, I take it, never of 
themse!ves furnish a reason for review. ‘That the prior decision was that of little more than 
half their number might be urged with greater fairness, but it cannot be urged aga‘nst an 
earlier CASC...........0e00- But the Court can always listen to argument as to whether it 
ought to review a particular decision, and the strongest reason for an overruling is that a 
decision 1S manifestly wrong, and its maintenance is injurious to the public interest”, 





I. (1877) 2 P.D. 276. 3. L.R. (1882) 7 A.C. 829. z 
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Powers, J., at page 86, referred to an earlier decision given by him in the case of 
The Australian Agricultural Co. v. Federated Engine-Drwers and Firemen’s 
Association of Australasia’ -— 

“I am at all times prepared is consider the review of any decision of this Court, by a Full 
Bench called to consider that question, and to reverse any decision if it is shown to be clearly 
wrong, subject to the well-known considerations to be applied to the particular cise in ques. 
tion'at the time, according to the well-known jud.cial policy of British, Australian and Ameri- 
can Courts, and I think of all Courts of Appeal in English-speaking communities” —except 
the House of Lords... a... o.n. “I decline even to consider a question of 1eversmg a deci~ 
sion of this Court casually, or even seriously, raised by counsel, not clearly urgent, and not 
raised beforg as full a bench as is available. If we do not show some respect to our own 
Court’s decisions, no counsel will feel safe ın advising the public, and it will create uncertainty 
ANG Cnil SON serne prae eoa dots ho EEEE ENNS “Under those c.rcumstances I think it would 
have to be shown that the decision was clearly wrong, and, as it has been fo. lowed by this 
Court in other cases, that it would be in the interests of the public to reverse it” 

This question came for consideration again by the High Court of Australia 
in The Amalgamated Soctety of Engineers v. The Adelaide Steamship Company 
Iamated and Others’ and the majority judgment stated at p. 142:— 

“It 1s therefore, in the circumstances, the manifest duty of this Court to turn its earnest 
attention to the provisions of the Constitution « itself. That instrument is the poli- 
tical compact of the whole of the peop'e of Australia, enacted into binding law by 
the Imperial Parliament, and it is the chief and special duty of this Court fa:thfully to ex- 
pound and give effect to it accord ng to its own terms, finding the intention from the words 
ef the compact, and upholding .it throughout precisely as framed. In doing this we follow, not 
merely previous instances 1m this Court and other,Courts in Australia, but also the precedent 
of the Privy Council in Read v. Rishop of Lincolt? where the Lord Chancellor, speaking for 
the Judicial Committee in relation to reviewing its own prior decisions, said: ‘Whilst fully 
sensible of the weight to be attached to such decisions, their Lordships are at the same time 
bound to examine the reasons upon which the decis ond rest, and to give affect to their own 
view of the law’. The ground upon which the Privy Counc! came to that conclusion we 
refer to, but need not repeat, adding, however, that as the Commonwealth and State Parlia- 
ments and Executives are themselves bound by the declarat.ons of this Court as to their 
powers inter sa, our responsibility is so much the greater to give the true effect to the rele- 
vant constitutional provisions. In do.ng this, to use the language of Lord Macnaugbten in 
Vacher & Sons Ltd. v. London Society of Compositors,® “a judicial tribunal has nothing to 
do with the policy of any Act which it may be called upon to mterpret. That may be a mat- 
ter for private judgment. The duty of the Court, and its only duty, id to expound the language 
of the Act in accordance with the settled rules of construction”. 


Higgins, J., at page 160 added :— 

“But the a is now directly impugned by the claimant; and it is our prea to recon- 
sider the subject, and to obey the Constitution and the Act rather than any decision of this 
Court, if the decision be shown to have been mistaken”. : 
The High Court of Australia has therefore considered itself free to review 
its own decisions just as much as the Judicial Committee of the Privy Council 
examine the reasons upon which the decisions rest and to give effect to its own 
views of the law, in other words to reconsider the subject and to obey the Con- 
stitution and the Act rather than any decision of the Court if the decision be 
shown to have been mistaken. 


Our Constitution has drawn freely inter aha upon the Constitution of the 
United States and it would be helpful to consider what is the position in the 
United States in regard to the re-consideration of its previous decisions by the 
Supreme Court. There have been numerous decisions of the Supreme Court in 
which the Court has departed from the doctrine of stare decisis and has either 
refused to follow or overruled its previous decisions. 

In Hertz v. Woodman* Mr. Justice Lurton observed :— ' 


“The rule of stare decisis, though one tending to consistency and uniformity of decision, 
1s not inflexible. Whether it shall be followed or departed from is a question entirely. within 
the discretion of the Court, which again is called upon to consider a question once decided”. 


rd 


1. 28 C.L.R. 12 í 3. LR 1918) A.C. 107 at p. 118. 
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: Mr. Justice Brandies while delivering his dissenting opinion in Washington 
v. Dawson & Co. thus expressed himself with regard: to the propriety upon the 
part of the Supreme Court of departing from its earlier doctrines Tf it has come 
to consider those doctrines as erroneous :-— 


“The doctrine of store decisis should not deter us from overruling that case and those 
which Allow it The decisions are recent ones. They have not been acquiesced in. They 
bave not created a ru'e of property around which vested interests have clustered. They 
aftect solely matters of a transitory nature. On the other hand, they affect seriously the 
the lives of men, women, and children, and the genera], welfare, Stare decisis is ordin- 
arly a wise rule ‘of action. But it is not a umiversal, inexorable command. The instances 
in which the Court has disregarded its admonition are many”. 


The same learned Judge in a dissenting opinion in David Burnet v. Coro- 
nado Od & Gas Company,” reiterated the same position in the manner follow- 
ing :— 

“Stare decisis is not, like the rule of res judicata, a uniyersal, inexorable command”. 


After quoting the passage from the judgment of Mr. Justice Lurton in Hertz v. 
Woodman,’ above cited the learned Judge proceeded :-— 


“Stare decisis is usually the wise policy, because in most matters it 1s more important 
that the applicable rule of taw be settled than that ıt be settled 2 (4) | See eee nee This 1s com- 
monly true even where the error is a matter of serious concern, provided correction can be 
had by legislation. But in cases inyotving the Federal Constitution, where correction 
through legislative action 1s practically impossible, this Court has often overru'ed its earlier 
decisions. The Court bows to the lessons of experience and the force of better reason— 
ing, recognizing that the process of trial and error, so fruitful in the physical sciences, is 
appropriate also in the judicial function.................... Recently, it overruied several 

cases; when it concluded that the Statea should not have been permitted to exercise 
powers of taxation which it had therefore repeatedly sanctioned. In cases involving the Federal 
Constitution the position of this Court is unlike that of the highest Court of England, where 
the policy of stare decisis was formulated and 1s strictly applied to all classes of cases. Parha- 
ment is free to correct any judicial error; and the remedy may be promptly invoked”. 


It will be instructive at this juncture to note the following passages to be found 
in foot-note 3 at p. 825 im the report of this caset :— 


} 


“Compare Taney, Ch. J. in Passenger Cases, 7 How 283, 470, 12 L. ed. 702; 780: / 


“After such opinions judicially delivered, I had supposed that question to be settled, so far 
as any question upon the construction of the Constitution ought to be regarded as closed 
by the decision of this Court. 1 do not, however object to the revision of it, and am quite 
willing that it be regarded hereafter as the law of this Court, that its opinion upon the con- 
struction of the Constitution is always open to discussion when it is supposed io nave been 
founded in error, and that its judicial authority should hereafter depend altogether on the force 
of the reasoning ‘by which it is supported”, 


Compare Field, J. in Barden v. Northern P. R. Co.” 


“Tt is more important that the Court should be right upon later and more eleborate con- 
siderat.on ofthe cases than consistent with previous declarations, Those doctrines only will 
eventually stand which bear the strictest examination and the test of experience” | 


In Mark Graves v. People ay the State of New York’ Mr. Justice Frank- 
farter stated :— 


“But the ultimate touchstone of constitutionality is the Constitution itself and not what 
we have said about it”. 


The same principle was reiterated in Smith v. Allwright? :— 


“In reaching this conclusion we are not unmindful of the desirability of continuity 
of decision in constitutional questions. However, when convinced of former error, this 
Court has never felt constrained to follow precedent. In constitutional questions, where 
correction depends upon amendment and not upon legislative action this Court throughout 
its history has freely exercised its power to re-examine the basis of its constitutional deci- 
sions, This has long been accepted practice, and this practice has continued to this day”. 
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and in United States of America v. South-Eastern Underwriters Association, in 
the dissenting judgment of Stone, C.J. at p. 579:— 


“This Court has never committed itself to any rule or policy that it will not “bow ‘to 
the lessons of experience and the force of better ‘reasoning’ by overruling a mistaken pre- 
cedent. ++... 6.8, ++ This is especially the case when the meaning of the Constitution is 
at Issue and a mistaken construction is one which cannot be corrected by legis'ative action. 
To give blind adherence to a rule or policy that no decision of this Court is to be overruled 

d be itself to overrule many decisions of the Court which do not accept that view, But 
the rule of stare decisis embodies a wise policy because it is often more important that a rule 
of Jaw be settled than that‘1t be settled right. This is especially so where as here Congress 
is not without regulatory power............ The question then is not whether an earlier 
decision should ever be overruled, but whether a particular decision ought to be. And before 
overruling a precedent in any case it is the duty of the Court to make certain that more 
harm will not be done in rejecting than in retaining a rule of even dubious validity”. ` 

The position has been: thus summarised by Willoughby on the Constitution 
of the United States—Vol. I—Second Edition—at p. 74:— 

“There are indeed good weasony why the doctrine of stare decisis should not be so 
rigid’y applied to the constitutional as to other laws. In cases of purely private import, 
has 


the chief desderatum is that the law remain certain, and, therefore, where a rule 
been judicially declared and private rights created thereunder, the Courts will not, except 


` in the clearest cases of error, depart from the doctrine of stare decisis. When, hòw- 


ever, public interests are involved, and especially when the question 4 one of constitutional 
construction, the matter is otherwise. An error in the construction of a statute may easily 
be corrected by a legiefative act, but a Constitution and particularly the Federal Constitution, 
may be changed only with rest difficulty. Hence an error in its interpretation 
may for all practical purposes be corrected only by the Court’s repudiating or modifying its 
former decision”. ” i 

These then are the principles which should guide us in determining whether 
we should reconsider the earlier decisions of this Court. We are here not merely « 
concerned with legislative enactments which it would be within the competence 
of either the Union Legislature or the State Legislaturés te enact if our earlier 
decisions were erroneous. We are concerned with the construction of the pro- — 
visions of the Constitution which it will be almost impossible to amend. The 
House of Lords considered itself bound by its previous decisions, because it felt 
that the Act of Parliament could set right an erroneous decision of the House by 
enacting appropriate legislation. But the High Court of Australia as well as 
the Supreme Court of the United States felt themselves free to reconsider their 
earlier decisions because of the practical impossibility of correcting the erroneous 
decisions through legislative action. They considered it their bounden duty to: 
construe the constitutional provisions and be guided by the provisions of the 
Constitution itself and not by what had been their earlier decisions on the questions: 
of its construction. The only safeguard which they put on the exercise of such 
powers of reconsideration was that the earlier decision should be manifestly wrong 
or erroneous. We here also are concerned with the construction of the provi- 
sions of the Constitution which cannot be amended só easily and if we come to 
the conclusion that the earlier decision was manifestly wrong or erroneous and 
that public interest demanded that the same should be reconsidered we should’ 
not have the slightest hesitation in doing so. We therefore approach the con- 
sideration of the earlier decision of this Court in the Bombay Sales Tax Appeal! 
bearing in: mind the principles above enunciated. 

It will be necessay at the outset to‘take stock of the situation as it obtained 
before the enactment of Article 286 of the Constitution. The Government of 
India Act, 1935, contained provisions in regard to the distribution of legislative 
powers between the Dominion and the Provincial Legislatures in sections 99 and. 
100. The Dominion Legislature was competent to make laws including lawa 
having extra territorial operation for the whole or any.part of the Dominion 
and the Provincial Legislatures were competent to make laws for the Province 
or for any part thereof. The legislative heads in respect of which the laws could, 
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be made by the respective Legislatures were enumerated in the lists of the Seventh, 
Schedule to the Act and the demarcation between thé powers of the Dominion 
Legislature and the Provincial Legislatures in that behalf was to be found in 
section 100. Entry 48 in List II of the said Schedule gave the power to the 
Provincial Legislatures in respect of ‘‘taxes on the sale of goods and on advertis- 
ments’’. Even though the entry mentioned taxes on sale of goods that head 
was construed to mean in reality a power to tax jhe transaction and the power to 
tax the transaction carried with it the power to either party thereto. The ex- 
pression ‘‘taxes on sale’? was therefore construed to include also a tax on pur- 
chases of goods, as the transaction resulted in change of ownership from one per- 
son to another and was from its very nature a bilateral transaction with a seller 
on the one hand and the purchaser on the other. (Vide V. M. 8S. Md: & Co. V. 
State of Madras.1 The same distribution of legislative powers obtained when 
the Constitution came to be enacted and Article 245 provided that Parliament. 
may make laws for the whole or any part of the territory of India, and the Legis-` 
` lature of a State may make laws for the whole or any part of the State.. Ex- 
elusive power to make laws with respect to the legislative heads enumerated in 
the Union List (List I) and the State List (List IT) of the Seventh Schedule to 
the Constitution was given to Parliament and the State Legislatures respectively 
by Article 246. Entry 54 of the State List gave the exclusive power to the State 
Legislatures with respect to taxes on the sale or purchase of goods other than 
newspapers. What was implicit in the phraseology of Entry 48 of List II of 
the Seventh Schedule to the Government of India Act wag thus made explicit by 


the phraseology adopted in Entry 54 of the State List in the Seventh Schedule. 
tò the Constitution. 


Prima facte laws enacted by State Legislatures would havi operation with- 
in the territories of the States. Primarily legislation of a country is territorial 
and the general rule is ‘‘extra territorium jus denti impune non paretur’’. 
The laws of a nation apply to all its subjects and to all things and acts within 
its territories. (See Maxwell on the Interpretation of Statutes—10th Edn. 
page 144). Craies’ on Statute Law—5th Edn. at p. 174 contains the following 
citation from the speech of Lord Cranworth in Jeffreys v. Boosey? :— 


“Prima facie the Legislature of this country must be taken to make laws for its own sub— 
jects exc'usively”. 


“a 


The same principle has been applied also to sales tax and it is stated in Ameri- 
can Jurisprudence, Volume 47, page 202, para. 5 under the caption ‘‘ Territorial 
Jurisdiction’’ :— 

“The general rule that a State may not tax persons, popen or interests which are not 
within its territorial jurisdiction is applicable to sales taxes” 

It would therefore appear that when the State Legislatures enacted laws 
in respect of taxes on sales or purchses of goods they would only have opera- 
tion within the territories of the States and the sales or purchases of goods even 
though they are not specified in the relative entry to be ‘‘within the territories’” 


of the States would prima facie be such as take place within the respective 
territories of the States. 


This power to tax the sales-or purchases of goods would again have to be 
construed with reference to the connotation of the term ‘‘sale’’ as it was under- 
stood in the legislative practice of the country at the time when the power was 
conferred. As was observed by Their Lordships of the Privy Council in Oroft- 
Vv. Dunphy.” 

' “When a.power is conferred to legislate on a particular topic it is important, in determin- 
ing the scope of the power, to have regard to what is ordinarily treated as embraced within 
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that topic in legislative practice and particularly in the legislati chia. 
pane pie geht e ce and pa arly in the legislative practice of the Stata which 

The expression ‘‘sale of goods” in Entry 48 in List II of the Seventh 
Schedule to the Government of India Act, 1935, came to be construed by this 
Court in Sales Tax Officer, Pilibhit v. Budh Prakash Jas Prakash}, in relation 
to an attempt by the State of Uttar Pradesh to tax forward contracte of sale and 
this Court held :— 

“There having existed at the time of the enactment of the Go ernment of Indi | 
a well-defined and well-established distinction PETER sale ad an R poate 
would be peoper to interpret the expression ‘sale of goods’ in Entry 48 in the sense in-which 
it was used in legislation both in England and India and to hold that it authorises the impa- 
sition of a Tax only when there is a completed sale involving transfer of ttle”. 
The expression ‘‘sale of goods’? was construed in the light of the definition 
thereof to be found in section 4 of the Indian Sale of Goods Act (Act III of 
1930) as also the corresponding provision of the English Sale of Goods Act and, 
the relevant passage from Halsbury’s Law of England, Volume 15, Para. 13, 
quoted therein. Séction 4 of the Indian Sale of Goods Act runs as follows :— 


“(1) A contract of sale of goods is a contract whereby the seller transfers or agrees to 


` transfer the property in goods to the buyer for a price. There may be a contract of sale 


between one part-owner and another. 
* * * * 

(3) Where under a contract of sale the property in the goods ia transferred from the 

seller to the buyer, the contract 1s called a sale, but where the transfer of the property in the 
goods is to take place at a future time or subject to some condition thereafter to be fulfilled, 


the contract ia called an agreement to sell, : 
(4) An agreement to sell becomes a sale when the time elapses, or the conditions are 
fulfilled subject to which the property in the goods is to be transferred”. ; 
The corresponding provision in section 1 of the English Sale of Goods Act is 
as follows :— x 
“(1) A contract of sale of goods is a contract whereby the sellen transfers or agrees 
io transfer the property in goods-to the buyer for a money consideration, called the price. 
. There may be a contract’ of sale between one part-owner and another. ; 
* * + * 
(3) Where under à contract of sale the property in the goods is transferred from the 


seller to the buyer the contract is called a sale; but where the transfer of the property in the 
goods ig to take place at a future time or subject to some condition thereafer to be fulfilled the 


contract is called an agreement to sell. 
(4) An agreement to sell becomes a sale when the time elapses or the conditions are 
‘folfilled subject to which the property in the goods is to be transferred”. 

_ This being the legislative practice in India as well as in England at the 
time when the power to tax sales or purchases of goods was conferred on the 
State Legislatures the scope of that power would have been ordinarily deter- 
mined by the definition of the Sale of Goods to be found in thege respective 
Sales of Goods Acts and the State Legislatures would have had the power to tax 
sales or purchases of goods in which the property in the goods passed within 
the respective territories of the States. This was not a power to tax seller or 
a purchaser in personam. It was a power to tax the sale or purchase of goods 
which took place within the territories of the State and was to be exercised in 
those cases where the property in the goods which were the subject-matter of 
the sale or purchase passed within the territories of the State. 

~ This position however was not acceptable to the various States which 
wanted to enlarge the scope of their power to tax sales or purchases of goods. 
There was therefore an attempt made to analyse the concept of sale into its 
various ingredients and to fasten upon any ene of the ingredients as conferring 
upon them the power to tax the sale or purchase‘of goods by having resort to 
the theory of territorial connection or nexus. As was observed by Bose, J ., in 


r.” (1954)'S.C.J. 573 : (1954) 2 M.L.J. 124 : ALR. 1954 S.C. 459 (S.C.)- 
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The State of Bombay and Another v. The “United Motors Undia), Limited and 
Others, at page 1101 :-— ae! 


“The difficulty is apparent when one begins to split a sale into its component parta and 
analyse them. When this is done, a sale is found to consist of a number of ingredients which 
can be said to be essential in the sense that if any one of thcm is missing there is no sale. 
The following are some of them: (1) the existence of goods which form the subject-matter 
of the sale, (2) the bargain or contract which, when executed, will result in the passing of 
the property in the goods for a price, (3) tha payment, or promise of payment, of a price, 
(4) the passing of the title”. 

Having analysed the concept of the sale thus into its essential ingredients the 
only essential condition which was considered necessary to be satisfied waa the 
completion of the transaction of sale whexesoever it may take place and the 
taxable event was takén to be any one of these essential ingredients provided it 
took place within the territories of the State. Reliance was placed for this 
purpose on the decision of the Federal Court in In re The Central Provinces and 
Berar Sales of Motor Spirst and Lubricants Taxation Act, 1938, (Central Pro- 

vinces and Berar Act No. XIV of 1938) ,? where Their Lordships observed that ;— 

“Tax on sale of goods must necessarily be a tax imposed at the time of the sale of goods 
and must exclude other forms of transfer like mortgages, leases, etc.’ 

Similar observations were also to be found in the Province of Madras v. Boddu 
Peidanna & Sons? where it was stated that a tax on the sale of goods is a tax 
levied on the occasion of the sale of goods and the liability to tax arises on the 
oceasion of the sale. The sale was therefore taken to,be the concrete event which 
gave rise to the power of the State to tax the sale of goods but was taken as not 
necessarily taking place within the territories of the taxing State, the only thing 
considered essential for the purpose being the territorial connection or nexus | 
between the taxing State and one or more of the necessary ingredients of sale 
analysed as above. The territorial connection or nexus theory was sought to be 
supported by reference to certain decisions of the High Court of Australia, e.g., 
The Wanganui-Rongitikey Electric Power Board v. The Australian Mutual Pro- 
vident Society, where Dixon, J., observed : — 

“So long as the statute selected some fact or circumstance which provided some relation 
or connection with New South Wales, and adopted this as the ground of its interference, the 
validity of an enactment reducing interest would not be open to challenge”, s 
and the dissenting judgment of Rich, J. in Broken Hill South Lid. v. Commas- 
sioner of Taxation (N...W.)® which stated that :— 

“I do not deny that once any connection with New South Wales appears the legislature of 
that State may make that connection the occasion or subject of the imposition of a liability. 
But the conection with New South Wales must be a real one and the liability sought to be im- 
posed must be pertinent to that connection”. 

These observations of the learned Judges of the High Court of Australia were 
referred to with approval by our Federal Court in Governor-General-tn-Council . 
v. Raleigh Investment Co. Lid.© It was an income-tax case and the dispute 
related to the claim of the Indian Government to levy income-tax and super tax 
on the dividends paid to the assessee company (which was a joint stock company 
incorporated under the English Companies Act having its registered offices in 
the Isle of Man and its main offices in England) by nine sterling companies, the 
bulk of whose shares were held by the assessee company. .These sterling com- 
panies were registered under the English Companies Act and were controlled in 
London where the Boards of Directors sat, the share registers were situate and - 


I. (1953) S.C.J. 373 : (1953) es 743:  M.L.J. 327. 
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dividends were declared. They oe carried on the business of manufactur- 
ing and selling tobacco and cigarettes in India and the business in India. where 


al} profits were made was managed by the local boards which were constituted 


by the Boards'in London. The financial Policies of these companies were con- 
trolled by the London Boards and in all,important matters of business the Lon- 
don Boards were consulted and all the general meetings of the Companies were 
held in England. The dividends of these Companies were also declared by them - 
in England and paid by them in England to the assessee company in England. 
It was however held that the source of the dividends paid to the assessee company 
by the sterling companies was British Indian and when the attempt was to tax 
Income and not the corpus and the question to be considered was the ‘source’ of 
that income it was legitimate to take into account'the place where the business 
from which the income was derived, was in fact carried on and not to treat the 
situs of the shares in the eyes of the law as concluding the matter. The Court 
was therefore of the opinion that the source of the dividends paid to the assesses. 
company by the sterling companies was British Indian and that in making them ` 
liable to income-tax on that basis the Indian Legislature was not giving its law 
any extra-territorial operation. Spens, C.J, who delivered the judgment of the 
Court further quoted with approval the following passage from the judgment of 
Evatt, J., in Trustees, Hxecutors & Agency Co., Lid. v. Federal Commisssioner 
of Taxation, at p. 236 :— 

“The Constitution requires that it must be possible to aio of every valid law that 
it is for the peace order and good government of the Dominon with respect to a granted 
subject, ¢ g., customs, taxation, external affairs. In such cases, the presence of non-terri- 
torial elements in the challenged law has to be considered upon a slightly d fferent footing and 
" those affirming its. validity have to show not only that the Dominion has some real concern or 
interest in the matter, thing or circumstance dealt with by the legislation. but that the concern 
or interest is of such a nature that the challenged Jaw is truly one with respect to an enunrerated 
subject-matter”. 

Two more decisions of the Federal Court reiterating the same principle may be 
noted in this context: Wallace Bros. & Co. Lid. v. Commissioner of Income-tac, 
Bombay City? and A. H. Wadia v. Commissioner of Income-tazx, Bombay.’ In 
the former case the Court held that where the Imperial Parliament has conferred 
a power to legislate on a particular topic it is permissible and important in 
determining the scope and meaning of the power to have regard to what is 
ordinarily treated as embraced within that topic in the legislative practice of the 
United Kingdom. The general conception as to the scope of the legislative 
practice in the United Kingdom with regard to income-tax is that given a sufficient 
territorial connection between the person sought to be charged and the country 
seeking to tax him, income-tax may properly extend to that person in respect of 
his foreign income. That general conception, both on a consideration of the 
British legislation and as a matter of construction of the Government of India 
Act, 1935, finds a place in the phrase ‘‘taxes on income” as used in that Act 


_and the principle of sufficient territorial connection is implicit in the power 
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conferred by the Act of 1985. The derivation from British India of the major 
portion of its income for a year gives to a company as respects that year a terri- 
torial connection sufficient to justify the company being treated as at home in 
British India for all purposes relating to taxation on its income for that year 
from whatever source it may be derived, and if it is so at home in British India 
it is a person properly subject to the jurisdiction of the Central Indian legisla- 
ture. In the latter case the Court held that a law imposing a tax cannot be im- 
pugned on the ground that it is extra-territorial if there is a connection between 
the person who is subject-to the tax and the country which imposes that tax. 
The connection must however be a real one and the liability sought to be imposed 
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most be pertinent to that connection; but if these conditions are satisfied it is of 
no importance on the question of validity that the liability imposed.is, or may be, 
disproportionate to the territorial connection. Kania, C.J., also observed at 


p. 141:— 


“As mentioned above, the aspect of it affecting persons who are beyond the jurisdiction of 
the memicipal Courts cannot be considered sufficient for the Court to hold it ultra vires. The 
municipal Courts are bound to enforce the law. Whether after obtaining the opinion or decree 
the same is enforceable against the other side or’ not, is not a matter for the Court’s considera- 
tion. The Court has orily to see that the legislation 1s within the ambit of the powers of the 
Legislature” ‘ - 

Having resort therefore to the territorial connection or the nexus theory 
enunciated in the cases above noted and analysing the concept of sale into its 
necessary ingredients as above the various State Legislatures enatted laws in 
respect of taxes on sales or purchases of goods spreading their net as wide as 
they could having regard to the situation obtaining in-their respective territories. 
A transaction of sale or purchase of goods thus came to be taxed by more States 
than one even though really there was only one transaction of sale or purchase 
of goods as between the seller hnd the purchaser. The consumer was the last 
person who ever counted in the seramble for taxes on sales or purchases of goods 
and even the free flow of inter-State trade and commerce was affected. The 
state of affairs was thus graphieally described by Patanjali Sastri, C.J., in his 
judgment in Bombay Sales Tax Appeal! at p. 1079 :— 

“In exercise of the legislative power conferred upon them in substantially similar terms by 
the Government of India Act, 1935, the Provincial Leg:slatured enacted; sales-tax.laws for 
their respective Provinces, acting on the princip'e of territorial nexus referred to above; that 
is to say, they picked out one or more of the ingredients constituting a sale and made them 
the basis of their sales-tax legislation. Assam and Bengal made among other things the actual 
existence of the goods in tha Province at the time of the contract of sale the test of taxa, 
bility. In B har the production or manufatture of the goods in the Province was made an ad- 
ditional ground. A net of the widest range perhaps was laid in Central Provinces and Berar 
where it was sufficient if the goods were actua'ly ‘found’ im the Province at any time after 
the contract of sale or purchase in respect thereof was made. Whether the territorial nexus 
put forward as the basis of the taxing power in each case would be sustained as sufficient was 
a matter of doubt not hav'ng been tested in a court of law. And such claims to taxing power 
led to multiple taxation of the same transaction by different Provinces and cumulation of the 
burden falling u'timately on the consuming public. This mtuation posed to the Constitution 
makers the problem of restricting the taxing ‘power on sales or purchases involving inter—-State 
elements, and alleviating the tax burden on the consumer” 

Apart from the States resorting to the territorial connection or nexus theory 
in the manner aforesaid the Courts also appeared to lend their support to the 
theory -and the High Court of Madras in particular in two decisions, Poppatial 
Shah v. State of Madras? and C. G. Naidu & Co. v. State of Madras}? gave its 
‘imprimatur to this theory. In the former case the expression ‘‘sale of goods”’ 
was understood in its popular sense as distinct: from its legal sense and it was 
held that the sales tax could be levied if the transaction substantially took place 
within the State notwithstanding that the property did not pass within the 
State. In the latter case it was held that the power of the State to impose 
taxes was not conditioned on the subject-matter being wholely within its juris- 
diction and the exercise of the power was valid if there was sufficient territorial 
connection with reference to the subject-matter. After discussing the American 
case law on the subject the Court came to the conclusion that in respect of inter- 
State sales thé State in which the contract was concluded was the only State 
which had the power to impose a tax.- This Court also in the majority Judg- 
ment in the Bombay Sales Tax Appeal? while summarising the position as it 
obtuined before the enactment of the Constitution incidentally expressed its 
opinion in this behalf at p. 1078 as under :— $ 





t (1953) S.C.J. 37 : (953) 1 M L.J. 243: g. (1952) 2 M.L. J. 614: A.LR. 195 Mad 
(1953) 4 S.G.R. 1069 és. ye 116. 
2. (1952)2 M.L.J 593: ALR. 1953 Mad. 91. l ~ 


-+ 


` 


4 


1 s 
218 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1955 


‘As pointed out by the Privy’ Council in the Wallace Brothers case, in dealing with the 
competency of tha Indian Legislature to impose tax on the income arising abroad to a non- 
resident foreign company, the constitutional validity of the relevant statutory provisions did 
not turn on the possession by the | ature of extraterritorial powers but on the existenca 
-of a sufficient territorial connection between the taxing Staae and what it seeks to tax. In 
the case of sales-tax it is not necessary that the sale or purchase should take place within tha 
territorial limits of the State in the sense that all the ingredients of a sale like the agreement 
to sell, the passing of title, delivery of the goods, etc., should have & territorial connection 
with the State. Broadly speaking, local activities of buying or selling carried on in the 
State in relation to local goods would be a sufficient basis to sustain the taxing power of the 
ne provided of course, such activities ultimately resulted in a concluded sale or purchase 
to be taxed”. 

\ 

In another case decided immediately thereafter Poppaptlal Shah v. The 
State of Madras? this Court understood this expression of opinion in the majo- 
rity Jadgment as laying down the principle of territorial connection or nexus :— 

“It admits of no dispute that a Provincial Legislature could not pass a taxation statute 
which would be binding on any other part of India outside the limits of the Province; 
but it would be quite competent to enact a legislation imposing taxes on transactions concluded 
outside thea Province, provided that there was sufficient and a real territorial nexus between 
such transactions and the taxing Province. This principle, which is based upon the decision 
of the Judicial Committee in Wallace Brothers & Company v. Commi sioner of Income- 

tax, Bombay? has been held by this to be applicable to sale tax legislation, in the 
recent decision in the Bombay Sales Tar Act case? and its propriety is beyond question. 
As a matter of fact, the legislative practice in regard to sale tax laws adopted by the Pro- 
vincial Legislatures prior to the comming into force of the Constitution has been to authorise 
imposition of taxes on sales and ptwtchases which were related in some manner, with the 
taxing Province by reason of some of the ingredients of the transaction having taken place 
within the Province or by reason of the production or location of goods within it at the time 
when the transaction ‘took place’. 

It may be observed that in the Bombay Sales Tax Appeal the question of the 
territorial connection or nexus was not directly in dispute and in Poppatlal’s case? 
referred to above it was taken as decided by this Court in the Bombay Sales 
Tax Appeal that the theory of territorial connection or nexus was applicable 
to sales tax legislation. It is a moot point whether this theory of territorial 
connection or nexus which has been mainly applied in income-tax cases ‘Is also 
applicable to sales tax legislation, the spheres of an income-tax legislation and 
sales tax legislation being quite distinct. Whereas in the case of income-tax 
legislation the tax is levied either on a person who is within the territory by 
exercising jurisdiction over him in personam or upon Income which has ac- 
erued or arisen to him or is deemed to have acerued or arisen to him or has been 
derived by him from sources within the territory and it is therefore germane 
to enquire whether any part of such income has acerued or arisen or has been 
derived from a source within the territory, in the case of sales-tax legislation 
it ig the sale or purchase of goods which is the subject-matter of taxation and 
it cannot be predieated that the sale or purchase takes place at one or more 


places where the necessarysingredients of sale happen to be located. The ' 


theory of territorial connection or nexus was not put to the test at any time 
prior to the enactment of the Constitution and it is not necessary also for .us 
to give a definite pronouncement on the subject. Suffice it to say that there 
was this evil which was rampant in the pre-Constitution period by reason of the 
various States fastening upon one or more ingredients of the sale and arro- 


gating to themselves the power to tax sales or purchases of goods by reason of 


the territorial connection or nexus which they claimed to have with one or more 
of the ingredients of the sale provided however that a sale or purchase ultimate- 
ly did take place either within their territories or anywhere else. It was this 
evil amongst others which was sought to be remedied by the Constitution-makers 
when they. came to enact Article 286 of the Constitution. 


“ 
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The Constitution-makers enacted several provisions in Part XITI relating 
to trade, commerce and intercourse within the territory of India with an eye 
towards India as an economie unit and enacted in Article 301 that trade, com- 
merce and intercourse throughout the territory of India shall be free and by 
Article 302 they empowered the Parliament to impose such restrictions on the 
freedom of tradé, commerce and intercourse between one State and another or 
within any part of the territory of India as may be required in the public inte- 
rest. Broad based on this conception of freedom of trade, commerce and inter- 
course throughout the territory of India and also with a view inter alia to relieve 
the consumer of the burden of multiple taxation which he waa subjected to by the 
various State Legislatures by having resort to the territorial connection or nerus 
theory as aforesaid the Constitution-makers in Article 286 enacted restrictions 
on the power of the State Legislatures in regard to the imposition of tax on the 
sale or purchase of goods and these restrictions were fourfold :— 


(1) State Legislatures were restrajned from imposing a tax on the sale 
or purchase of goods where such sale or purchase took place outside the State; 


(2) The State Legislatures were restrained from imposing a tax on the 
sale or purchase of goods where such sale or purchase took place in the course 
of the import of the goods into or export of the goods out of the territory of 
India ; 

(3) The State Legislatures were restrained from imposing a tax on the 
sale or purchase of any goods where such sale or purchase took place in the course 
‘of inter-State trade or commerce except in so far as the Parliament might by 
law otherwise provide; and 


(4) The State Legislatures were restrained from imposing a tax on the 
sale or purchase of any such goods as had been declared by Parliament by law 
as essential for the life of the community unless such law had been reserved for 
the consideration of the President and had received~his assent. 


These were the four restrictions which were put upon the poweis of the State 
Legislatures to impose a tax on the sales or purchases óf goods and were imposed: 
with different objectives in view. 


The first restriction was devised to achieve the objective of relieving the 
- consumer of the burden of multiple taxation and put it out of the power of a 
State to tax the sale or purchase of goods where such\sale or purchase took place 
outside the State. The Sale of Goods Act contained several provisions which 
determined when a sale or purchase took place or in other words when the pro- 
perty in the goods sold passed from the seller to the purchaser. But it was 
silent m regard to the place where the sale or purchase took place. There was 
no rule of law enacted therein which determined the situs or location of such 
sale or purchase and resort was therefore had to the general law of the land 
for the purpose. The'territorial connection or nexus theory had an ye over 
the various ingredients of a sale or purchase and if anyone or more of these in- 
eredients fixed the situs or the location of the sale it would mean that a sale had 
more situses or locations than one. This state of affairs could not be allowed 
to continue any further having regard to the interests of the consumer and it was 
therefore thought necessary, when the State Legislatures were restrained from 
imposing a tax on sale or purchase of goods where such sale or purchase took | 
place outside the State, also to determine when such sale or purchase could be 
zaid to take place outside the State. It was for this purpose that the Explana- 
tion to Article 286 (1) (a) was enacted and it was enacted for the express pur- 
pose therein mentioned, viz., ‘‘for the purposes of sub-clause (a). The Ex- 
planation was thus enacted for the express purpose of determining what sales or 
purchases could be said to have taken place outside the State and the basic idea 
which was adopted therein was that under the general law relating to Sale of 
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Goods property in the goods would by reason of such sale or purchase pass in a» 
particular State which would therefore be the situs or location of such sale or 
‘purchase. But notwithstanding that fact the sale or purchase was deemed to 
have taken place in the State in which the goods have actually been delivered 
as a direct result of such sale or purchase for the purposes of consumption in that 
State. The anti-thesis appears to have been between the State in which the 
property in the goods has by reason of such sale or purchase passed and the State 
in which the goods have actually been delivered as a direct result of such sale or 
purchase for the purpose of consumption in that State and in the competition 
between these two States the Explanation provided that the sale or purchase in 
those circumstances shall be deemed to have taken place in the State in which 
the goods have actually been delivered as a direct result of such sale or purchase 
for the purpose of consumption therein. This Explanation was interpreted in 
various ways, one view being that it defined an outside sale and went no further 
and that the situs of the sale was determined for the limited purpose of telling 
the State what it could not tax by telling it that in the cases covered by 
the Explanation in spite of the property in the goods having passed within its 
territories ït was an outside sale gua that State. The other view was that þe- 
sides fixing the situs of sale in this manner it also defined what was a sale or 
purchase which shall be deemed to have taken place in the delivery State and 
a thus fulfilled a double function of investing only the delivery’ State with the 
power to tax such sale or purchase to the exclusion of all other States que whom 
the sale or purchase was deemed to be an outside sale. The third view was 
that the Explanation was concerned with fixing the situs of sale in respect of the 
delivery State only and did not affect the power of the State in which the pro- 
perty in the goods had passed to tax ‘such sale or purchase which it enjoyed by 
reason of the fact that the property in the goods had passed within its territories. 
A fourth possible view was that the only State which could not tax such sale or 
purchase on the ground that the sale was outside the State was the State in which 
the property in the goods had passed leaving open to the other States to tax 
guch sales or purchases by having resort to the power which they possessed under 
Article 246 (3) and Entry 54 of List IT of the Seventh Schedule to the Constitu- 
tion. Whatever be the correct view to take of this Explanation one fact re- 
mained that Article 286 (1) (@) and the Explanation thereto were enacted with, 
the one and only motive to relieve the consumer of the burden of multiple taxa- 
tion to which he was subjected by having resort to the territorial connection or 
nexus theory and to replace the nexus theory by what may be described as the 
situs theory fixing the situs or the location of the sale or purchase and putting 
a restriction on the taxing power of the States gua which it could be predicated. 
that such sale or purchase took place outside the State, thus leaving only one 
State in which the goods have been actually delivered as a direct result of such 
sale or purchase for the purpose of consumption therein free to tax the sale or 
purchase having resort to the powers vested in the State Legislature by Article 
246 (8) and Entry 54 of List II of the Seventh Schedule to the Constitution. 


If therefore the situs or location of the sale was laid down as the eriterion of 
the taxing power of the State the non-obstante clause contained in the Expla- 
nation gave the clue as to what was in mind of the Constitution-makers when 
they substituted the situs theory in place of the nexus theory which theretofore 
prevailed. They took cognisance of the general law relating to the sale of goods 
_ under which the property in the goods passed by reason of such sale or purchase. 
The conception of the transfer of ownership of the goods by the seller to the 
purchaser was thus accepted by them as determining the situs or location of the 
sale or purchase and this conception had its roots in the relevant provisions of 
the Sale of-Goods Acts both in India and in England and in spite of the fact 
that those provisions did not in terms say where the sale took place or the 
transfer of ownership came about or the property in the goods passed by reason 
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eof such sale or purchase, thé general law relating to sale of goods was taken’ in 

the Explanation to fix the situs or location of such sale or purchase within the 
territories of a particular State and that event could only take place in one 
State and not in more States than one. There could be only one situs or loca- 
tion of the sale or purchase and if that were so the State in whose territories 
such safe or purchase took place or in which the property in the goods passed by 
‘reason of such sale or purchase was the State which could claim the power to 
tax such sale or purchase by reason of its having taken place within its terri- 
‘tory. It would therefore appear that the Constitution-makers' had in enact- 
‘ ing the Explanation the one and only motive of negativing the territorial con- 
nection or nexus theory and replacing it by the situs theory and fixing the 
‘situs or location of the sale or purchase within the State in which the property 
in the goods passed by reason of such sale or purchase. While doing so they 
also created a legal fiction whereby in the competition between what may be 
called the title. State and the delivery State the delivery State was given the 
power to impose a tax on sale or purchase of goods where the goods had actually 
been delivered as a direct result of such sale or purchase for the purpose of con- 
sumption in that State. If the object to be achieved was the relief of the con- 
sumer from the burden of multiple taxation that object could only be achieved 
by subjecting him to taxation at the instance of one State only and not by more 
States than one and to that extent the view that both the title State and the 
delivery State would be entitled to impose the tax on the sale or purchase falling 
within the Explanation was clearly erroneous, the only State, which would be in 
a position to tax the sale or purchase in question being the State in which the 
goods had been actually delivered as a direct result of such sale or purchase for 
the purpose of consumption therein. 


The second restriction on the taxing power of the State Legislatures was 
devised to safeguard the import and export trade:of the country and embraced 
transactions of sale or purchase of goods where such sales or purchases took 
place in the course of the import of the goods into or export of the goods ont 
of the territory of India, vide Article 286 (1) (b). It is significant to observe 
that the Explanation to Article 286 (1) (a) was definitely put for 
the purposes of sub-clause (a) and it had therefore no application to the cases 
which were covered by Article 286 (1) (b). This concept was quite distinct from 
the concept which was dealt with in Article 286 (1) (a). The sales or purchases 
were looked at from different view-points and the particular aspect which was 
dealt with in Article 286 (1) (b) was the import-export aspect of the transac- 
tions of sales or purchases. That aspect was separately dealt with evén though 
for the sake of economy of words the provisions in regard thereto were incorpo- 
rated in Article 286 (1). They had nothing in common with the provision con- 
tained in Article 286 (1) (a). 


The third restriction was devised to protect inter-State trade or com- 
merce and covered transactions of sale or purchase- of any goods where such 
sale or purchase took place in the course of inter-State trade or commerce except 
in so far as Parliament might by law otherwise provide. This was still another 
view-point and this restriction was put with a view to safeguard the freedom of 
trade, commerce and intercourse throughout the territory: of India. The im- 
position of this restriction meant that the States would be deprived of a large 
part of their income which they used to derive from taxing sales or purchases 
falling within this category before the commencement of the Constitution. A 
proviso was therefore enacted that the President may by order direct that any 
tax on the sale or purchase of goods which was being lawfully levied by the 
Government of any State immediately before the commencement of the Consti- 
tution shall, notwithstanding that the imposition of such tax is contrary to the 
provisions of Article 286 (2), continue to be levied until the thirty-first day of 
March, 1951. This proviso enabled the State Governments to levy the taxes 
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which they used to levy before the commencement of the Constitution up to the 


3ist March, 1951 within which period they were expected to adjust their econo- 


mies -and replenish their treasuries by having resort to their legitimate powers 
of taxation. By. the 3lst March, 1951, the States could also make representa- 
tions to the Centre and induce the Parliament to otherwise provide by appro- 
priate legislation within the meaning of Article 286 (2) and authorise them to 
impose taxes on the sale or purchase of any goods where such sales or purchases 
took place in the course of inter-State trade or commerce. But until that ban 
was lifted by appropriate legislation by the Parliament the ban imposed under 
Article 286 (2) was absolute and no transaction of sale or purchase of goods 
where such sale or purchase took place in the course of inter-State trade or com- 
merce could ever be made the subject-matter of taxation at the instance of a 
State Legislature. The Explanation to Article 286 (1) (a) being expressly for the 
purpose of sub-clause (a), i.e., for the purpose of determining what transaction 
of sale or purchase was outside the State or inside the State as above stated 
eould not be read into Article 286 (2) nor could it be read as an exception or 
proviso to Article 286 (2). Reading it as such exception or proviso would be 
eontrary to the express terms of the Explanation and would also stultify the 
purpose of the enactment of Article 286 (2) thus taking a large slice out of the 
transactions falling within that category. The rule as to the exclusion of the 
general provision by a special provision would also not apply for the simple 
reason that the object of Article 286 (1) (a) and the Explanation thereto is quite 
distinct from the object of Article 286 (2) and the objects being quite different 
these provisions do not cover the same subject-matter and therefore there would 
be no occasion for the application of that rule of construction. . To this extent 
the view taken by me in the Bombay Sales Tax Appeal? that the Explanation 
to Article 286 (1) (a), was an exception or proviso to Article 286 (2) was clearly 
erroneous. 


The last restriction on the taxing powers of the State Legislatures was 
devised to maintain the supply of essential commodities and related to the im- 
position of a tax on the sale or purchase of any goods as have been declared by 
Parliament by law to be essential for the life of the community unless such law 
has been reserved for the consideration of the President and has received his 
assent. This restriction also though of another nature was a restriction put on 
the power of the State Legislatures to tax such transactions of sale or pur- 
chase and was absolute in terms having nothing whatever to do with the restric- 


‘tions put in the earlier clauses of Article 286. These transactions comprised 


a distinct category by themselves and were not affected by the restrictions put 
m the earlier clauses of the Article. It may be noted that the transactions 
covered by Article 286 (1) (a), Article 286 (2) and Article 286 (3) though 
looked at from different view-points may overlap. A transaction which is covered 
by Article 286 (1) (a) may also be covered by Article 286 (2) and both these 
sets of transactions may be covered by Article 286 (3). Such overlapping would 
not necessarily mean that the provisions of one particular clause have to be 
read as fastening upon the transactions falling within the category comprised 


therein and treating them as lifted out of the ban sought to be imposed by the - 


other clauses of the Article. Each ban has got to be effective and imposed on 
the transactions falling within its ambit and even though the transaction may be 
saved out of the ban imposed in one particular clause it may just as well fall 
within the ban imposed in another clause and thus be excluded from the taxing 
power of the State Legislatures. It cannot therefore be urged that the Explana- 
tion to Article 286 (1) (a) lifts the transaction out of the ban imposed by Arti- 
cle 286 (2) or by Article 286 (3) and leaves such transaction of sale or purchase 
as is covered by the Explanation free to be taxed by the delivery State in spite 
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of the same being of an inter-State character or being in regard to goods 
declared by Parliament by law to be essential for the life of the community. 

Š The whole scheme of Article 286 is that four different restrictions are put 
on the taxing power of the State Legislatures i in regard to the sales or purchases 
of goods and each one of these restrictions has got to be considered separately 
«by itself and it is only those transactions of sale or purchase which do not’ fall 
within any of those categories that can be taxed by the State Legislatures by 
having resort to their powers under Article 246 (3) and Entry 54 of List IT of 
the Seventh Schedule to the Constitution. 


The learned Government Advocate for Bihar however urged five distinet 
reasons why Article 286 (2) cannot apply to the trnsaction of sale or purchase 
covered by Article 286 (1) (a) and the Explanation thereto and they were:-— 


(1) The class of sales falling under Article 286 (1) (a) form -a special 
class of inter-State sales which on general principles ought not to be affected by 
the general provisions of Article 286 (2); 


4 ' (2) If Article 286 (2) applies to the class of sales covered by Article 286 


(1) (a) and the Explanation thereto it would result in discrimination against 
local trade in favour of inter-State trade and it will be inconsistent with the 
provisions of Part XII of the Constitution; 


(3) The purpose of Article 286 being to eliminate multiple taxation and 
Article 286.(1) (e) having already achieved that purpose with regard to the class 
of sales falling within it, it was no longer necessary for that purpose to apply 
Article 286 (2) to that class of sales; 


(4) The Constitution itself has divided inter-State sales into two cate- 
gories and in relation to one class it has itself provided which State will tax and 
under what conditions and in relation to the other class the Constitution itself 
has imposed a ban in general terms and granted Parliament power in general 
terms again to relax that ban as and when Parliament thinks fit; and 


(5) By a legal fiétion, the inter-State sale is converted into an intra- 
State sale. 


We shall deal with these reasons seriatim: 


. As to reason (1): it was submitted that the transactions of sale covered 
by Artiele 286 (1f (a) and the Explanation thereto and the transactions ‘of sale 
covered by Article 286 (2) were of the same category and both these provisions 
dealt with the same topic. That being so, Article 286 (2) contained a general 
. provision whereas Article 286 (1) (a) and the Explanation thereto contained a 
“gpecial provision having reference to the transactions of sale or purchase falling 
within that category, with the result that the rule of harmonious construction 
applied and the special provision was to be read as an exception to the general 
provision, This argument found favour with the High Court below as well as 
myself in the Bombay Sales Tax Appeal.t Fhis rule of harmonious construc- 
tion no doubt would apply if the topics covered by both these provisions were 
the same and the subject-matters dealt with in both these provisions were 

* identical. There is this difference however between the two provisions, viz., 
that the transactions covered by both do not fall within the same category and 
atransacion of sale which is looked at from the point of view of its being an 
outside,or an inside sale may just as well be a sale in the course of inter-State 
trade or commerce. In Article 286 (1) (a) the transaction is looked at from the 
point of view of its situs or location and in Article 286 (2) it is looked at from 
the point of view of its being in the course of inter-State trade pr commerce and 
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the two approaches are quiet distinct one from the other. That being so it can- 
not be said that the topics which are dealt with by both these provisions are e 
the same or that the subject-matters thereof are identical. The ban which is 
impoged by Article 286 (1) (a) and the rule of harmonious construction 4nd the 
exception of the special provisions from the general one as indicated above ” 
would have no application in the matter of the construction of both these pro- 
visions. 


As to reason (2): there is no question of discrimination against local 
trade in favour of inter-State trade if Article 286 (2) applied to the class of sales 
covered by Article 286 (1) (a) and the Explanation thereto. The local trade 
would certainly be liable to the levy of imtra-State sales tax which could be + 
avoided if a transaction takes place in the course of inter-State trade or com- 
merce. For the working of the Union as an economic unit and for the free flow 
of trade, commerce and intercourse throughout the territory of India it is 
necessary that no fetter should be placed on the course of inter-State trade or >, 
commerce. The consumers within a State who would resort to transactions of 
purchase across the border with a view to avoid the payment of the intra-State 
sales tax would be comparatively, few and could in conceivable cases be 
caught within the net by imposing a tax on goods of a non-discriminatory nature 
within the meaning of Aricle 804 (a). This reason is therefore no deterrent to 
our holding that the ban under Article 286 (2) is absolute a unaffected by, 
Article 286 (1) (a) and the Explanation thereto. ‘ 


As to reason (8): it postulates that the only purpose of the enactment of 
Article 286 (1) (a) and the Explanation thereto is to eliminate multiple taxa- 
tion. If that was the only purpose of the Article it might conceivably be argued 
that once that purpose is achieved in regard to the particular set of transactions | 
which are covered by Article 286 (1) (a) and the Explanation thereto there is no 
further ‘need of putting any ban unter Article 286 @). As has been already 
observed before, the purposes of the enactment of Article 286 were manifold and 
they were achieved by enacting the four distinct provisions in the manner indi- 
cated above and the restrictions which were put on the powers of the State 
Legislatures to tax transactions of sale or purchase were mutually exclusive 
even though the transactions might so far as their nature and*character be con- 
cerned overlap in certain events. Even though therefore a transaction fell with- 
in the ban of Article 286 (1) (a) it could nonetheless be subjected to the ban 

- which was imposed by Article 286 (2) and it could be taxed only if it survived 
this scrutiny also, which could be done if the Parliament by law otherwise pro- 
vided as set out in Article 286 (2). 


As to reason (4): it assumes that the Constitution itself has divided tran- 
sactions of sale or purchase in the' course of inter-State trade and commerce in- 
to two distinct categories, one falling within Article 286 (1) (a) and the Expla- 
nation thereto and the other falling within Article 286 (2). There is no warrant 
for holding that transactions in the course of inter-State trade or commerce are ' 

edivided into such distinct categories for the purpose of the imposition of tha 
ban. .The transaction of sale or purchase would be one but it is subject to the 
imposition of distinct bans having regard to the view-point from which it is be- 
ing looked at. If it is looked at from the view-point of its being an outside or ` 
an inside sale it may be caught within the ban of Article 286 (1). (a). If it is 
looked at from the view-point of its being a transaction in the course of inter-- 
State trade or commerce it may be caught within the ban imposed by Article 
286 (2 . These bans are mutually exclusive and, may have, to be applied to the 


pine transaction of sale or purchase, one ban not necessarily excluding ue 
other. 
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As to reason (5): the argument totally ignores the purpose and efficacy 
« of a legal fiction. A legal fiction pre-supposes the correctness of the state of © 
facts on which it is based and all the consequences which flow from that state 
of factseshave got to be worked out to their logical extent. But due regard must 
be had in this behalf to the purpose for which the legal fiction has been created. 
If the purpose of this legal fiction contained in the Explanation to ‘Article 
286 (1) (a) is solely for the purpose of sub-clause (a) as expressly stated it would 
not be legitimate to travel beyond the scope of that purpose and read into the 
provision any other purpose howsoever attractive it may be. The legal fiction 
which was created here was only for the purpose of determining whether a 
particular sale was an outside sale or one which could be deemed to have taken 
place inside the State and that was the only scope of the provision. It -would 
be an illegitimate extension of the purpose of the legal fiction to say that it was 
also created for the purpose of converting the imter-State character of the 
transaction into an intra-State one. This type of conversion could not have 
_‘been in the contemplation of the Constitution-makers and is contrary to the 
` express purpose for which the legal fiction was created as set out in the Expla- 
nation to Articles 286 (1) (a)... 


All these reasons therefore taken individually or collectively are not. 
sufficient to negative the position that the transactions covered by Article 286 
(1) (a) and the Explanation thereto are not excluded from the operation 
of Article 286 (2) and that the ban under Article 286 (2) also applies to the 

~ game. i 


It was also urged that this construction put upon Article 286 (1) (a) and 
the Explanation thereto and Article 286 (2) would. render the’Explanation 
nugatory and that the Constitution-makers at the very commencement of the 
Constitution would not have given the power by one hand and taken it away 
by the other and that therefore the Explanation to Article 286 (1) (a) should he 
read as an exception or a proviso to Article 286 (2). This argument no doubt - 
found favour with me in the Bombay Sales Tax Appeal and also with the 
High Court below. If due regard however is had to the purpose of the enact- 
ment of Article 286 as a whole and also to the various considerations which , 
have been set out herein above it is clear that this argument is untenable. Tne 
transactions of sale and Purchase covered by the Explanation to Article 286 (1) 
(a) are not necessarily co-extensive or conterminous with: the transactions of 
bale or purchase covered by Article 286 (2). There are transactions which would 
be covered by the Explanation to Article 286 (1) (a) without their being 
transactions of sale and purchase covered by the Explanation to Article 286 (1) 
and which therefore would without anything more be covered by the Expla- 
nation and would be the subject-matter of taxation by the delivery State 
ky the appropriate exercise of its power of taxation. There is also a further, 
fact to be noted and it is that even though the transactions covered by both 
these provisions may be coceivably co-extensive or conterminous with each 
other, the Explanation to Article 286 (1) (a) would come into operation the 
moment the ban of Article 286 (2) was lifted by an otherwise provision enacted 
by Parliament and it was certainly lifted up to the 31st March, 1951, by the 

, President directing the continuance of the operation of the sales tax laws which 
peviously existed in the various States. It could not therefore be stated that 
the construction put upon Article 286 (1) (a) and the Explanation thereto and. 
Article 286 (2) as above would render the Explanation nugatory. If the States 
thought that the operation of-the ban under Article 286 (2) prevented them from 
taxing transactions of sale or purchase which take place in the course of iñter- 
State trade and commerce and which are also covered by the Explanation to 
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Article 286 (1) (a) it was open to them to adopt proper measures for lifting the ° 
ban under Article 286 (2) and making themselves free to tax the transactions of 
sale or purchase covered by the Explanation. Parliament would in that event 
consider the proposals made by the respective.States in their proper perspective 
having regard to the provisions of the Constitution in regard to the freedom of 
trade, commerce and intercourse throughout the territory of India, the con- 
venience or inconvenience of the public and the needs of the respective States 
and lift the ban in the manner and to the extent it thought fit. 


The majority judgment in the Bombay Sales Tax Appeal? has been con-~ 
strued by the various States giving them an authority to impose a tax on the 
transactions, of sale or purchase covered by the Explanation to Article 286 (1) 
(a) and authorising them to impose such tax on the seller even though he may 
be residing outside their territories. The non-resident businessmen therefore 
who entered into transactions of sales of goods where as a direct result of suek 
sales the goods are actually delivered for the’ purpose of consumption in ù parti- 
cular State have been sought to be subjected to the levy of sales tax at the in- . 
stance of these States with great inconvenience and harassment to themselves, 
and the warrant for their action in this behalf is stated by these States to be 
the majority judgment of this Court. The various States however in the 
scramble for taxes have been oblivious to the fact that a transaction of sale or 
purchase is not a unilateral trarfsaction but a bilateral one and when it is looked 
at from the point of view of a sale or purchase it is one transaction which has 
two facets. From the point of view of a seller it is a sale transaction and from 
the point of view of a purchaser it is a purchase transaction. When therefore 
the transaction is one on which a tax on sale or purchase can be levied it does not 
necessarily mean that only a sales tax can be levied and not a purchase tax. 
The inside dealer may therefore be taxed on his purchases or if he sells in retail 
to actual consumers in the State he may be taxed on the sales. If the inside 
dealer is himself the consumer then there will be no difficulty in assessing him 
for his books will show how much he has imported from other States and how 
much he has consumed. In any case, the convenience or inconvenience of 
collecting a sales tax or a purchase tax is not a relevant consideration when one 
is considering the validity or otherwise of such a tax, as was observed by Kania, 
C.J., in the case of A. H. Wadia v. Commissioner of Income-taz, Bombay? at 
p. 141. In the very judgment of the majority,in the Bombay Sales Tax Appeal* 
there is a passage at p. 1084 which indicates that all buyers within the deelivery 
State except those buying for re-export out of the State would be within the 
scope of the Explanation and liable to be taxed by the State on such transactions, 
and it would be an unwarranted assumption on the part of anyone who read. 
that judgment to say that the delivery State was entitled to levy a tax on the 
sale or purchase of goods falling within the Explanation to Article 286 (1) 
(a) on the seller alone. The seller would be outside the territories of the taxing 
State and would primarily not be liable to the jurisdiction of the Sales Tax enact- 
ed by the taxing State. It would be by adopting the theory of the territorial 
connection or nexus as it was being done prior to the enactment of the Constitu- 
that the taxing State would seek to reach the non-resident businessmen outside 
fits territories and if regard be had to the fact that the taxation is either in 
personam or in relation to the transaction of sale or purchase which takes place 
within its territories there is no warrant at all for taxing the outside businessmen 
on the transactions of sale or purchase covered by the Explanation to Article 
286 (1) (a).~ All the provisions contained in the Bihar Sales Tax Act with 
regard to the registration of the outside dealer, the maintenance of the books of 
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account, submission of returns by him to the sales tax authorities of the State 
of Bihar, the production and inspection of books of aecount before the sales tax 
authorities, the search of the premises of the outside dealer by them and the 
imposition of penaltiés on him by reason of his non-compliance with the various 
provisions contained in the Act amongst others are unwarranted and illegitimate 
exercise of the powers incidental to the power of taxing sales or purchases con- 
ferred upon the State of Bihar by Article 246 (3) and the Entry 54 in List IT of 
the Seventh Schedule to the Constitution and do not affect non-resident busi- 
nessmen who are outside the territories of the State of Bihar. 


The majority judgment in the Bombay Sales Tax Appeal! did not say that 
the delivery State was entitled to tax the sellers in the transactions of sale or 
purchase covered by the Explanation to Article 286 (1) (a). The question 
whether the seller or the purchaser would be subject to the levy of a tax on the 
transaction of sale or purchase at the instance of the delivery State was not 
before the Court and the observations contained in the majority Judgment were 
made with reference to a pure question of the interpretation of Article 286 (1) 
(a) and the Explanation thereto. As a matter of fact the passage above-quotd 
from the judgment? at p. 1084 would go to show that they contemplated the 
purchasers being amenable to tax at the instance of the delivery State in ths 
ease of transactions covered by the Explanation to Article 286 (1) (a). Ever 
though it is not strictly relevant to consider the consequences of a particular 
position in law when construing a statutory provision it is nonetheless necessary 
to visualise those consequences when one tries to probe into the mind of the 
legislators and see whether they could have ever contemplated such consequences. 
lf the construction sought to be put upon the Explanation to Article 286 (1) 
(a) and the majority judgment in relation thereto by the State Legislatures 
were accepted, all outside dealers wheresoever they may be located or residing or 
carrying on their business all over the Union would be amenable to the levy 
of sales tax at the instance of the delivery State and one dealer in a particular 
State who had a very large business and was entering into transactions of sale 
with consumers in outside States all over the Union would be amenable to the 
jurisdiction of several States in the matter of his transactions of sale of his 
goods. There are as many as 21 Sales Tax Acts to be found in the Manual of 
Sates Tax Acts and if a dealer in one State was going to be held amenable to 
the levy of sales tax at the instance of all the other States it would mean that 
be would have to ascertain from the purchaser in each of the transactions of sale 
which he enters imto the State to which the purchaser belongs, whether 
the purchaser is purchasing the goods for the purpose of consumption within 
that State, to get himself registered as a dealer in that State, to maintain 
his books of account with a view to produce them and subject them to inspec- 
tion by the sales tax authorities in that State to submit returns of the sales 
tax recovered by him from the purchasers in that State before the sales tax 
anthorities of that State and make himself liable for the non-observance of 
the varions requirements of the Sales Tax Act enacted by that State. The 
tusk of fulfilling the requirements qua one State would be formidable enough. 
But when one visualises that the dealer who enters into such transactions of 
sale with the various customers may be subjected to this process at the instance 
of each and every State within whose territory the purchaser may happen to 
be importing the goods as a direct result of such sale for actual consumption 
within the territories of that State, one can easily understand what untold 
harassment and inconvenience the dealer would have to suffer from. It will 
‘be easy to understand that if those were the circumstances ‘attendant upon his 
business the dealer may as well close down his business rather than submit to 
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‘all this harassment at the hands of the various States. The free flow of trade, 
commerce and intercourse throughout the territory of India will be thoroughly 
choked up and we are quite sure that neither the Constitution-makers nor the 
majority judgment in the Bombay Sales Tax Appeal’ would ever have contem- 
plated these consequences. It is legitimate therefore to hold that no such. 
. thing could ever have been contemplated by them and nothing would have been 
farthest from their minds than such a position. The seller in such cases would 
certainly not be amenable to the levy of a sales tax at the instance of the deli- 
very State and no law passed by the delivery State in regard to a levy of sales 
tax would have any operation against the non-resident businessman who enters 
into a transaction of sale where as a direct result of such sale the goods are ac- - 
tually delivered for consumption within the taxing State. 


If however the majority judgment be construed to have said that the seller 
could be subjected to the levy of a sales tax at the instance of the delivery 
State in the case of transactions covered by the Explanation to Article 286 (1) 
(a) I am of the opinion that it was clearly erroneous and publie interests de- 
mand that the same should be reversed. 


After further and fuller consideration of the matter in the light of the 
very elaborate arguments which have been addressed before us by the learned 
Counsel for the Appellants and the Respondents ‘and also the Interveners, I 
feel that the conclusion reached in the Bombay Sales Tax Appeal’ needs to be 
revised and I am of the opinion that Article 286 (2) puts an absolute restric- 
tion on the taxing power of the States where transactions of sale or purchase 
take place in the course of inter-State trade or commerce unless and until the 
ban is lifted by Parliament within the terms thereof and until such ban ig 
lifted no delivery State within the meaning of the Explanation to Article 286: 
(1) (@) much less the other States are in a position to impose a tax on rae 
tions of sale or purchase covered by the Explanation. 


The appeal . should therefore be allowed and a direction should issue- 
against the State of Bihar to refrain from taxing the sales or purchases of goods 
which take place in the course of inter-State trade or commerce even though 
the goods as a direct result of such sale or purchase are actually delivered iu 
Bihar- for consumption in that State until Parliament otherwise provides with- 
in the meaning of that expression in Article 286 (2). The Appellant should 
get its costs throughout from the State of Bihar, the rest of the parties appear- 
ing before us to bear and pay their respective costs of this appeal. ah 


-Jagannadhadas, J.—The first, and to my mind, the most important, point 
that requires-careful consideration in this case is whether, and if so within what 
limits, this Court “will.observe' the rule as to the binding ‘character of a judicial 
precedent with reference to its own prior decisions. Admittedly the question 
that has been raised m this case as to the construction of Article 286 of the 
Constitution is one that is directly covered by a recent decision of this Court 
in'the State of Bombay v: The United Motors (India) Ltd” The rule as to the 
binding character of judicial precedents is one which is normally accepted by 
all the Courts which function ‘on the pattern of the British Judicial system. 
This rule, in its very strict form, is observed by the English Courts. (Vide 
Young v. Bristol Aeroplane Co., Lid.*, and Wiliams v. Glasbrook Brothers 
Lidt The House of Lords has ruled, after careful consideration, in its judg- 
ment in the ease in London Street Tramways Co., Lid. v. London County Coun- 
cil,* that the House is bound-to follow its own previous decisions and will not 
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allow any question settled thereby to be reopened and argued again, nor can the 
House be asked to reverse its own prior decision. Such reversal, if needed, is. 
one that has to be brought about by parliamentary legislation. The Judicial 
Committee of the Privy Council has, however, not adopted this extremely 
rigorous view but has felt itself free, in appropriate cases, to reconsider its prior 
decisions. (Vide In Re Transferred Civil Servanis (Ireland) - Compensa- 
tion. The same is the case with the Supreme Court of the United States of 
America. (See Willoughby on the Constitution of the United States, Vol. I, 
page 74). Our Constitution which has made detailed provision about various 
matters relating to the Supreme Court including a matter relating to its prac- 
tice, such as, whether there can be a dissenting judgment (see Article 145 (5) )ı 
has not, in terms; made any provision in this behalf. Article 141, no doubt, 
provides that ‘‘the law declared by the Supreme.Court shall be binding on all 
Courts within the territory of India.” It has been urged before us that the 
phrase ‘‘all Courts’’ is comprehensive enough to include the Supreme Court. 
It is pointed out, that since every decision declares the law, a later decision 
declaring the law in a contrary sense, would in effect, be the exercise of legisla- 
tive function which must be taken to have been impliedly prohibited. While 
these arguments are not without force, it is reasonably clear, in the context of 


Article 141, that the phrase ‘‘all Courts’’ must refer to Courts other than the, 


Supreme Court. In the absence, therefore, of any clear provision in the Cons- 
titution and in view of the fact that this Court has historically succeeded to 
the pre-existing Federal Court and the Judicial Committee of the Privy Coun- 
cil, we cannot deny to this Court, the competence to reconsider its prior deci- 
sions.. : i 


But, it does not follow that such power can be exercised without restric- 
tion or limitation or that a prior de¢ision can be reversed on the ground that, 
on later consideration, the Court disagrees with the prior decision and thinks it 

‘erroneous. The necessity for certainty and continuity in the declaration of 
law by the highest Courts in the country is recognised on all hands. That 
necessity is all the greater, and not the less, by reason of the Constitution itself 
having formally provided that the decisions of this Court are declaratory of the 
law. The rule as to the binding character of a judicial precedent is based on 
a juristic principle of universal application. The reason for its adoption is 
**the disastrous inconvenience of subjecting each question decided by a previous 
judgment to reargument, thereby rendering the dealings of mankind doubtful 
by different decisions; so that in truth and in fact there would be no real final 
court of appeal’’ (See London Street Tramways Co; Lid. v. The London Coun- 
ty Council,” at page 380). It is, therefore, necessary to consider within what 
limita the competency of this Court to reconsider its prior decisions may well 
be exercised. For this purpose the actual practice of other comparable Courts 
as affording guidance requires close examination. 


The practice of the Supreme Court of America is indicated in the follow- 
ing passage from hea ae on the Constitution of the United States of 
America, Volume I, page 74: x 8 i 


_ “In cases of PeT private import, the chief desideratum is that the law remain cer- 
tain, and, therefore, where a rule has been judicially declared and private rights created 
thereunder, the courts will not, except in the clearest cases of error, depart from the doctr ne 
of stare decisis. When, however, public interests are involved, and especia’ly when the 
question is one of const tutional construction, the matter is otherwise. An error in the 
construction of a statute may easily be corrected by a legislative act, but a Constitution and 
particularly the Federal Constitution, may be changed only with great difficulty, Hence 
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an error in its inter tion ma i 

repudiating or modii ng its ples ee Pooling err eae rne Pan eewece 

It would appear, therefore, that the power of reconsideration of a prior deci- e 
Rion is somewhat freely exercised by the Supreme Court of America in Constitu- 
tional cases. The reason for such free exercise, or to the same extent, dees not 
exist under our Constitution. To appreciate this, it is necessary to compare the 
provisions in the two Constitutions for amendment of the. Constitution. The 
machinery for amendment of the Constitution of the United States is provided 

in Article V thereof and is as follows: 


“The Congress, whenever two thirds of both houses shall deem it necessary, shall pro- 
|pose amendments to this Constitution, or, on the application of two thirds of the several 
States shall call a conventon for proposing amendments, which, in either case, shall be 
valid to all intents and purposes, as pa.t of this Constitution, when rat fied by the Legis- 
latures of three fourths of the several States, or by conventions in three fourths thereof, 
as the one or the other mode of ratification may be proposed by the Congress”, 


Under Article 368 of our Constitution, the normal procedure provided for 
amendment, except in respect of specified matters to be presently enumerated, 
is as follows: ; 


“An amendment of th's Conrtitution may be initiated by the introduction of a Bill for 
the purpose in either House of Par'iament, and when the Bill is passed in each House by 
a majority of the total membership of that House and by a majority of not less than two- 
thirds of the members of that House p esent and voting, it shall be presented to the Pre- 
sident for his assent and upon such assent being. given to the Bill, the Constitution shall 
stand amended in accordance with the terms of the B il” 


X 

In respect, however, of a limited number of matters specified in the Constitu- 
tion, an additional step is required, namely, that ‘‘before the Bill making pro- 
vision for such amendment is presented to the President for assent, the amend- 
mert shall also required to be ratified by the Legislatures of not less than one- 
half of the States specified in Parts A and B of the First Schedule by resolu- 
tions to that efect passed by those Legislatures”. Now the special matters 
where amendment is conditional on this additional requirement relate to the 
election of President (Articles 54 and 55), extent of the executive power of the 
Union (Article 73), extent of the executive power of a State (Article 162), pro- 
visions relating to the Union Judiciary (Supreme Court) (Chapter IV of Part 
V), and to the High Courts of the various States, in Parts A and B (Chapter V -< 
of Part VI) and in Part C (Article 241), and the relations between the Union 
and the States (Chapter I of Part XI), as also the distribution of the legislative 
powers and the various lists in the Seventh Schedule; the representation of the 
States in Parliament, and the provision in the Constitution relating to the ma- 
-chinery for amendment of the Constitution. Thus, it will be seen, excepting 
in respect of a few basie matters—of which it may be noticed Article 286 is not 
-one—the normal machinery for the procedure of amendment is the same as that 
for the passing of any statute by Parliament except that a snecified majority 
in each of the Houses is essential, the securing of which would be difficult or 
easy according to the strength of the Government at the time in each of the 
‘Houses. The requirement of special majority as a condition for the passing of 
legislation in respect of certain specified items of business is not altogether an 
unknown feature. However that may be, it is quite clear that while the 
-amendment of the Constitution does not depend upon the ordinary majority 
rule under which Parliament conducts its business, the machinery therefor is 
by invoking the very same Parliament and not anything so difficult, cumbrous 
and dilatory as that envisaged in Article V of the American Constitution. Even 
as regards the few specified matters for which an additional requirement of 
ratification by State Legislatures is provided for, our machinery for amendment 
is clearly much easier and less cumbersome. It does not appear to me, there- 
‘fore, right to rely upon the American practice as a safe guide to determine our 
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practice on the question as to the binding charagter of a judicial precedent. 
Neither, are we bound to adopt the very rigid rule which the House of Lords 
has formulated for its own practice. The problem of interpreting a written 
Constitution does not generally arise before it. 


The only other comparable Courts whose practice has been brought to 
our notice, through citation of cases, are Judicial Committee of the Privy 
Council and the High Court of Australia. As this is the first case in this Court 
wherein this question arises, it is desirable to consider that practice carefully 
for our guidance, though it is not necessary to lay down any absolutely rigid or 
inelastic formula. It is worthwhile at this stage to notice what, according to 
the Constitution of Australia, is the machinery for the alteration of their Con- 
stitution. This is to be gathered from section 128 of the Commonwealth Act of 
1900 which—broadly speaking—shows that what is required there is an absolute , 
majority in each of the Houses and the > approval of each State to be obtained: 
by a referendum to the electors of each Stgte. This is definitely much more 
difficult, cumbersome and dilatory than what obtains in our Constitution. There- 
fore, there can be no reason for our adopting a less rigid standard than that 
adopted, by the High Court of Commonwealth of Australia, nor is there any 
reason for our adopting a standard less rigid than that of the Judicial Com- 
mittee of the Privy Council, who while feeling themselves free not to follow” 
the very strict rule of the House of Lords, were under no constitutional limita- 
tions in this behalf. 

The practice of the Judicial Committee as to the limits within which 
they generally exercise the freedom to reconsider their prior decisions An: be 
gathered from the cases in In Re. Transferred Civil Servants (Ireland) Compen- 
sation]; Attorney-General for Ontario v. Canada Temperance Federation? ; and 
Phanindra Chandra Neogy v. The King*. The matter was discussed elaborately 
and various prior decisions of the Privy Council were considered and the con- 
clusion was summed up as follows in In Re. Transferred Civil Servants (Ireland) 


Compensation? : 


“There is no inherent incompetency in ordering rehearing of a case already decided by 
the Board, even when a question of a right of property is invo ‘ved but such an indu'gence 
will be granted in VETY exceptional circumstances only. It is of the nature of an extra- 
ordinarnen remedium”. 


After the above formulation of their practice, the Privy Council in this case per- 
mitted itself to reconsider the previous decision in Wigg’s caset, on two grounds. 
(1) The case came up before them on a reference under section 4 of the Judicial 
Committee Act of 1933, and that reference would have been futile if it did not 
necessarily involve such reconsideration. (2) The reference itself was granted 
on account of an alleged material mistake of fact, into which the previous Board 
of the Judicial Committee had fallen. On such reconsideration the previous. 
decision was affirmed. In Attorney-General for Ontario v. Canada Temperance 
federation’? the Judicial Committee expressed itself as follows at page 206: 


“The appellants’ first contenton is that Russella case® was wrongly decided and 
ought to be overruled. Their Lordships do not doubt that in tendering humble advice to 
His Majesty they are not absolutely bound by previous decisions of the Board, as is the 
Howse of Lords by its own judgments. In ecclesiastical appeals, for instance on more than 
one occasion, the Board has tendered advice contrary to that given in a previous case, which 
further historical research has shown to have been wrong. But on con‘titutional questions 
et must be seldom indeed that the Board would depart from a previous decision which it may 
be assumed will have been acted on both by Governments and subjects”, 





I LR (1 29) AC 242. LIDE) 
2e L.R. 1946) A.C. 193. 4. L.R (1927) A.C. 674. 
3. (1948) L.R. 76 I.A. ro: (1949) 1 M. 5. L.R. (1882) 7 A.C. 829. 


& 
232' ’. ° THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1955 


In this case the Privy Council was invited to reconsider the correctness of the 
law laid down by them in Russell v. The Queen,! but they declined to do so on 
two grounds, viz., (1) on constitutional questions the Board seldom departs from 
its previous decisions, and (2) the prior decision stood unchallenged for over 
60 years. 


In Phanindra Chandra Neogy v. The King, the Privy Council stated that it is 
only ‘‘in the most exceptional cases’’ that they would tender advice to His 
Majesty inconsistent with: a previous decision and reaffirmed the decision in 
Gill’s case.* 

Three cases of the High Court of Australia out of those brought to our 
notice are instructive. In the Tramways case, the position was expressed in 
the following terms. Griffith, C.J., observed as follows: 

“In my opinion it is impossible to maintain as an abstract proposition that the Court 
ia either legally or technically bound by previous decisions. mee it may, in a proper case, 
be its duty to disregard them. But the rule should be applied with great caution, and only 
when the previous decisson is manifesil wrong, as, for instance, if it proceeded upon the 
mistaken assumption of the continuance of a repealed or expired statute, or is contrary 
to a decision of another Court which this Court is bound to follow; sot, I think upon 
a mere suggestion that some or all of the members of the later Court might arrive at a 


different conclusion if the matter were res integra. Otherwise there would be grave danger 
of want of continuity in the interpretation of the law’. 


_ Justice Barton observed as follows: 

“ I have never thought that it was not open to this Court to review its previous decisions upon 
good cause. The question is not whether the Court can do so, but whether it will, having due regard 
to the Aeed for continuity and consistency in judicial decisions. Changes in the number of appointed 
Justices can, I take it, never of themselves furnish a reason for review. . . .. . But the Court 
can always listen to argument as to whether it ought to review a particular decision, and the strongest 
reason for an overruling is that a decision is manifestly wrong, and its maintenance is injurious to the public interest”. 
Having so laid down the rule of practice for their Court, the learned Judges, on 
account of the special circumstances in that case, unanimously agreed to re- 
consider the prior decision and on such reconsideration affirmed it. In so re- 
affirming the prior decision, one of the learned Judges, Justice Powers, stated 
his grounds to the following effect : 


“In Whpbrow’s case, the Court consisted of all the Justices of this Court is could sit on the 
application. The case was very fully argued. Both parties and two of the States were represented 
by counsel. The judgments were considered TORR S delivered more than two weeks after the 
preliminary objection was taken. . . . . « Under the circumstances I have no hesitation 
in following the judgment ”. 

The same learned Judge at another portion of his judgment stated as follows: 


“ If we do not show some respect to our own Court’s decisions, no counsel will feel safe in advising 
the public, and it will create uncertainty and confusion ”’. 


The principles so laid down have been reiterated in a recent case of the High 
Court of Australia in Perpetual Executors and Trustees Association of Australia, 
Lid. v. Federal Commasstoner of Taxation,’ in the following terms: 

“The Court is not bound by its previous decisions so as absolutely to preclude reconsideration 
ofa principle approved and applied in a prior case, but, as was stated in Cain v. Malone’, the exceptions 
to the rule are exceptions which should be allowed only with great caution and in clear cases ”. 

Then the above quotation from the judgment of Justice Barton in the Tram- 
ways Case,* was repeated and the principle indicated therein was reaffirmed. 
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fn this case the Court- was asked to overrule their prior decision in, Trustees 
Fizecutors and Agency Co., Lid. v. Federal Commissioner of Taxation.+ The 
learned Judges declined to reconsider it with the following observations: 


“The decisions, of a superior Court’have a double aspect. They determine the controversy 
between the parties, and in deciding the case they may include a statement of principle which it is 
the duty of that Court and of all subordinate Courts to apply in cases to which that principle is relevant - 
Continuity and coherence in the law demand that, particularly in this Court, which is the highest 
court of appeal in Australia, the principle of stare decisis should be applied, save in very exceptional 
cases ”, ; 


The criterion, viz., that of manifest error plus injury to public interest by main- 
tenance of previous decision laid down in the above cases as being the ground on 
which a reconsideration can be granted was reitrated by Justice Williams in 
his Judgment in Attorney-General for N. 8. W. v. Perpetual Trustee Co., Lid.” 
In this case the High ‘Court was asked to reconsider the correctness of the majority 
decision in a prior case, vie., that in Commonwealth v. Quince.® On reconsi- 
deration the Judges by a majority affirmed the prior decision. One of the learn- 
ed Judges, Justice Dixon, considered the matter on its merits elaborately and, 
came to the conclusion that if the matter were to be considered afresh he should 
prefer a view contrary to that which had been expressed in the prior decision but 
concurred with the majority view with the following observations: 

“ There appears to me to be no ground for reconsidering the decision in Quince’s case? unless 
it be a sufficient ground simply that the opposite conclusion is to be preferred, It is evident that the 
decision was reached only after a very full examination of the question. It cannot be said that any 
compelling consideration or important authority was overlooked or that the decision conflicts with 

‘-well established principle or fails to go with a definite stream of authority. It is a recent and well 
considered decision upon what is evidently a a Ba eS 
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I do not think that we ahould reconsider the correctness of hak ‘ected. The proper course 
judicially is to follow and apply that decision ”. 


This is a strong case of the year 1951-1952 indicating the most recent practice 
of that Court, and the above passage aptly summarises almost the y considera- 
tions applicable to the present case. 


A consideration of these cases shows that while the highest eo: other than 
the House of Lords have reserved to themselves theoretically the competency to 
reconsider the correctness of a prior decision, they have also carefully confined the 
actual exercise of that power within very narrow limits. In a number of cases 
in which they did permit themselves to reconsider, they have ultimately declined. 
to overrule the prior decision notwithstanding that another view might well have 
been taken. The only instances brought to our notice where, on a reconsidera- 
tion, a previous decision was not followed, are two. One is the Amalgamated 
Society of Engineers v. The Adelaide Steamship Co., Ltd.* That was a case 
where the question which arose was a very important one as to the power of 
State Legislature to encroach on the field of the Commonwealth Legislature by 
- virtue of a rule of construction laid down in an earlier case, viz., Ralway Ser- 
vants’ case.” The learned Judges were of the’ opinion that that was a question of 
far reaching public importance and that the prior deciston being mamfestly wrong 
and opposed to the rules of construction laid down by the Privy Council in a 
number of cases, should be reconsidered and overruled. It would be seen that 
in this case the Court acted upon the limitations which they have laid down in 
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the course of their decisions, that reconsideration and overruling of a prior deci- 
sion is to be confined to cases where the prior decision is manifestly wrong and 
its maintenance is productive of great public mischief. The second is the case in 
Gideon Nkambule v. The King, where the Privy Council declined to follow its 
prior decision in Tumahole’s case? In this case, the Privy Council, while it 
reaffirmed the proposition that a prior decision upon a given set of facts ought 
not to be reopened without the greatest hesitation, explained why they, in fact, 
differed from the previous one in the following passage: 


“ From a perusal of the judgment in Tumahole’s case, it is apparent that the history of the adop- 
tion and promulgation of the various statutes and proclamations cealing withthe effect of the evidence 
of accomplices in South Africa was only partially put before the Board, and much material which 
has now been ascertained was not presented to their Lordships on that occasion. The present case, 
therefore, is one in which fresh facts have been adduced which were not under consideration when ` 
Tumahole’s case? was decided, and accordingly it is one in which, in their Lordship’s view, they 
are justified in reconsidering the foundations on which that case was determined ”. 


This was a case where the question arose as to the applicability of the English 
rule of law relating to accomplice evidence as laid down in Rex v. Baskerville,’ 
vie., that a particular portion of the rule which lays down that the evidence of 
one accomplice cannot be corroborated by that of another. What was under 
consideration of the Privy Council was whether a prior decision of the Judicial 
Committee, construing a particular section of the relevant statute applicable in 
that case in consonance with the above rule, was correct. It will be noticed that 
the overruling of the prior decision in this case was based on the fact that im- 
portant and relevant material was not placed before the Judicial Committee in 
the earlier case. These cases emphasise under what exceptional circumstances 
a prior decision of the highest and final Court in a country is treated as not 
binding on itself. 


Now what are the grounds in the present case to justify a reconsideration 
of the prior decision. At this stage, I cannot help noticing that the argument 
before us—as it appears to me—has taken a somewhat unusual course. I should 
have thought that when the decision in a case so recent as that in the Umted 
Motors case,‘ given after full consideration, is sought to be challenged, the first 
question to have been considered was whether or not there were circumstances 
to justify a reeonsideration. It is only after the Court came at least to a prima 
facie conclusion on that preliminary matter that a reargument on the merits of 
that decision should have been permitted. What has happened, however, is 
that the correctness of the prior decision was straightaway canvassed before ug 
and the question as to the competency or the desirability of snch reconsidera- 
tion oceupied a latter and subordinate part in the arguments. I must confess to 
the feeling that this all important question has accordingly suffered for want of 
due consideration thereof at the stage of arguments before us. 


Now, let us see what are the facts relating to the prior decision. The 
decision was given on the 30th March, 1953. The case itself was heard for 12 
working days, i.e- from the 9th February to the 25th February, 1953. The Union 
of India and as many as eight States were permitted to intervene and their 
arguments were also heard. A perusal of the judgments then given shows that 
every possible aspect had been fully presented and considered. The decision 
was that of a majority as against that of one dissenting Judge. One of the 
learned Judges in the majority, though concurring on the main point, was pre- 
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pared to go further on one point than what the majority held (though as ap- 
pears now, he is prepared to go back on his concurrence). It is true that in a 
lauter decision in State of Travancore-Cochin v. Shanmugha Vilas Cashew Nut 
Factory; another Judge of this Court expressed a view in disagreement with the 
view of the majority in this ease. But that was a decision given on the 8th May, 
1953, more than a month after the judgment in the prior case had been delivered 
and had become binding. The question that directly arose for consideration in 
the later case was not the one thaf had come in for consideration in the earlier 
ease. However this may be, it may also be noticed that in a later decision of this 
Court in Himmatlal Harilal Mehta v. The State of Madhya Pradesh,’ the law as 
laid down in the earlier decision in the United Motors case, was reiterated and 
jt was stated that the correctness of the view could no longer be questioned, 
(see page 1126). In view of the above facts, it appears to me prima facie, that 
there was no reason for reconsideration except the fact that a different view 
had been taken by two of the learned Judges of this Court and except the chance 
of a differently constituted majority emerging on rehearing. 


This, however, is sought to be justified on various grounds. It is said 
that the prior decision does not merely determine the rights of the two contend- 
ing parties to that case but has far-reaching effects on the rights of the consum- 
ing public and that it involves the adjudication of the taxing power of the States 
as against the consuming public in general. It is, therefore, said that, if that 
decision is erroneous, it is our duty not to perpetuate the error. It appears to 
me, with respect, that this is begging the question. There is no absolute stan- 
dard by which the erroneous character of a previous decision can be ascertained. 
What a previous decision has determined, must be presumed to be right unless 
it can be pronounced to be perverse or manifestly wrong. It is, therefore a 
strong thing to characterise a previous decision as erroneous where, even om 
reconsideration, no unanimity is reached and the previous view is supported by 
a substantial minority. Nor, can,the mere fact of one of the prior learned 
Judges having gone back on his views be any criterion to determine which ,out 
of his two views is erroneous. As regards the suggestion of {ax burden on the 
consuming publie, it is relevant to notice that the burden, if any, which arises 
ander the prior decision can only be by legislative action of the very State in 
which the consuming public are residents. The removal of the burden, if called 
for, is a matter which, under the Constitution, can be brought about by demo- 
cratic process which is available to the consuming public, through its repre- 
sentatives in the State Legislature. It appears to me that that is not a matter 
for our consideration. I may be permitted to add that in the course of the 
arguments there has been no serious grievance made about the alleged burden 
on the consuming public. But there has been a good deal of emphasis on the 
harassment to the business community, i.e., to the out-of-State dealers, from 
whom the tax is primarily collected and passed on, under the law, to the con- 
sumer. We are not, however, concerned with any question arising from such 
alleged hardship. The hardship such as it is, is one that may have to be ob- 
viated by the adoption of a common and agreed machinery by all the States for 
the assessment (as distinguished from levy) and collection of the tax from out- 
of-State dealers, or if necessary, by the passing of the requisite legislation enabl- 
ing this to be done. But that hardship, if any, can afford no reason for revers- 
ing the prior decision which, as will be shown later, has construed Article 286 
consistently with the entire scheme of the Constitution. That decision enables 
the consuming State to derive an elastic source of revenue from its own resi- 
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‘dents to make it available for the expanding needs of the-State in the discharge 
of the responsibilities allotted to it under the Constitution. It is not for this 
Court now to choose between, the alleged hardship of the business community 
‘and the interests of the consuming State and treat the former as a ground for 
reconsideration. ° 


It is next suggested that there is some vagueness: if not inconsistency, in 
the prior majority judgment which justifies’ reconsideration. It is said, with 
reference to a particular passage quoted from the Judgment, that it is ouly 
buyers falling within the Explanation who were contemplated as liable and not 
‘the out-of-State dealers, but that the whole trend of the rest of the judgment 
and the actual decision runs counter to this. With very great respect, it is 
hardly fair to read the decision as being in any way vague or inconsistent with 
itself by extracting one single passage. The passage relied on is at page 1084 
and appears, in the context where the question was being considered, as to whe- 
-ther the phrase ‘‘actual delivery for consumption’’ has reference to ‘‘delivery to 
the actual consumer-purchaser’’ or delivery also to ‘‘a purchaser for eventual 
distribution to the consumers in the State’’. The view indicated in the extracted 
passage was that delivery to a purchaser for eventual distribution to the con- 
sumer in the State was also ‘‘actual delivery for consumption’’ and hence the 
designation of purchaser as liable to tax in that passage. That the extracted 
passage was not meant to indicate that only such purchaser was taxable and 
not the seller is quite clear from the various passages in the immediately suc- 

-eeeding paragraph at pages 1084 and 1085 where ‘‘taxation of sales or purchases 
involving inter-State elements by the State in which the goods are delivered for 
consumption in the sense explained above’’ is repeatedly referred to. All that 
can, if at all, be said is that the decision has not, in terms, indicated the choicg 
between the seller or the purchaser as regards taxability but has indicated either 
of them as taxable. 


`, It has next been said that the impugned decision is a recent one and that 
‘judicial opinion was divided if not evenly balanced’’. It is no doubt true that 
‘the prior decision is only two years old. But that is not by itself a ground fon 
reconsideration. On the other hand, I should have thought that the very fact 
of its being recent should militate against revonsideration. The real test, to my 
mind, as indicated by Justice Dixon in Attorney-General for N. 8. W. v. 
Perpetual Trustee Company, Limited, is whether it was a fully considered judg- 
ment and whether any fresh material has been brought to the notice of 
the Court. In considering the question whether a decision is open to reeonsidera- 
tion on account of its being recent, it is of importance to observe that our deci- 
‘sions become declarations of law under Article 141 and must be treated normally 
as final from the very moment they are pronounced. The finality of the deci- 
sions of this Court, which is the Court of last resort, will be greatly weakenéd and 
much mischief done if we treat our own judgments, even though recent, as open 
to reconsideration. 


It has next been suggested that rectification of the error, if any, in the 
view taken by the previous decision, iş difficult and that this could be brought 
about only by the amendment of the legislative lists necessitating the consent 
of the requisite number of States. With respect, I am unable to appreciate this. 
‘The points of difference in the two opposing views ultimately boil down to this. 
(1) Dous the Explanation to Article 286 (1) (a) taken with the relevant legisla- 
tive entry enable the consuming State to tax fictional inside sales? ' (2) If s0, 
«does Article 286 (2) override this taxing power? If the right construction of Arti- 
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ele 286 (2) is not what has been accepted by -the majority in the prior decision, 
what all was required to correct that error would be to amend Article 286 (2) so a9 
to make it clear that it overrides Article 286 (1) (a) taken with the Explanation 
by the insertion therein of some appropriate phrase like ‘‘notwithstanding Expla- 
natioh to Article 286 (1) (a). The responsibility for any such amendment, if 
called for, should be left to the ‘Parliament who, as recent experiente has shown. 
is quite capable of bringing about constitutional amendments when it felt the 
lear necessity for it. 


The proper course for this Court, therefore, is to adopt the attitude of 
Justice Dixon in the case in Attorney-General for N. 8. W. v. The Perpetual 
Trustee Co. Lid. wherein notwithstanding that he came to a contrary conclu- 
sion, he declined to disturb the prior decision. The case for not disturbing the 
prior decision is all the stronger, where, as happens in the present case no 
unanimous opinion could be reached in favour of overruling. the prior decision. 


Notwithstanding my opinion that there is no ground for reconsideration of 
the prior decision of this Court in the United Motors case,? I propose, out of res- 
pect for my learned brothers, who are prepared to take the opposite view, to give 
my reasons why, on a fresh consideration of the question involved, I am clearly 
in agreement with the-decision of the majority in the said case. Having had the 
‘benefit of reading the judgments of my learned brothers, Justice 8. R. Das and 
Justice Venkatarama Aiyar, I propose to confine myself mainly to the considera- 
tion of the construction of Article 286. ` 


There can be no doubt that Article 286 taken as a whole has to be read in the 
context of the power vested in the States for levying taxes on the sales or pur- 
chases of goods (other than-newspapers) under Entry 54 of List IT of the Seventh 
Schedule taken with Article 246 (3).. Entry 54 does not, in terms, say that the 
sales or purchases of goods contemplated thereby as taxable are to be sales or pur- 
chases ‘‘within the State’’. In this respect it is in contrast with Entry 26 which 
vests in the State the power to legislate in respect of trade and commerce “‘with- 
in the State’. The apparently wide language of Entry 54 is in recognition of 
the theory that in substance a fax on sale or purchase of goods is a tax on the 
goods with reference to the event of sale or purchase thereof. (See the United 
Motors case) .? Article 286 appears’in Part XII of the Constitution relating to 
finance, property, contracts and suits and is in Chapter I thereof relating to 
finance. This is mainly concerned with the problem of allocation of finances bet- 
ween the Centre and the States in order to enable each to carry on the respective 
governmental functions allotted to it under the Constitution. Keeping this con- 
text in view as also the avowed purpose of the Article as indicated by the marginal 
note, it may be taken that Article 286 was intended to indicate clearly the ambit 
of the taxing power of the State on sales or purchases of goods and to limit it to 
a demarcated field. To determine the exact scope of this ambit and of the limita- 
tions, it is relevant to consider what was the sales-tax law in operation just prior, 
to the new Constitution. 


A careful and thorough examination of the Provincial Sales-tax Acts at the 
time discloses the following. There were sales-tax laws in operation in all the 
then nine Provinces, which subsequently became Part A States under the Consti- 
tution, as also in one Native State of Mysore. The pattern of the sales-tax laws 
in every one of the ten units had the following common features (with minor 
additions and variations). Under the charging section in each of these Acts, 
tax was levied as against a ‘‘dealer’’ whose turnover of sales (or purchases) ex- 
‘ceeded a particular amount. A ‘‘dealer’’ was defined as a person carrying on 
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the business of selling or supplying goods in the Province. ‘‘Sale’’ was defined 
as meaning transfer of property in goods in the course of trade for valuable con- 
sideration. In addition, each one of these Sales-tax Acts had an Explanation to 
the definition of the word ‘‘sale’’ to the effect that, notwithstanding anything 
to the contrary in the Indian Sale of Goods Act, a sale or purchase of froods 
‘which were actually in the Province’’ at the time when the contract of sale or 
purchase is made, shall be deemed to have taken place in the Province, wherever 
the contract for sale or purchase may have been made. This was, broadly speak- 
ing, the common pattern of every one of the sales-tax laws just prior to the Con- 
stitution, subject to some further additions to the definition of sale by a few of 
the States: which will be presently noticed. This pattern indicates, that apart 
from the purely internal sales—in respect of which the power of taxation bv the 
States was undoubted—the States claimed the power to tax sales with an outside 
element in the following two cases: (1) Where the transfer of ownership in the 
goods was within the State (assumed to be so) according to the Indian Sale of 
Goods Act. (2) Where the goods which are the subject-matter of the sale are 
actually in the Province at the time when the contract of sale is made, 4.¢., at 
the crucial moment of transfer of ownership. If I may express this in ‘another 
way, these Sales-tax Acts purported to tax sales as being within the State, with 
reference to (1) situs (as assumed) under the Sale of Goods Act, and (2) situg 
(as probably assumed to be) under the general law. It is possible that this gene- 
ral law was so assumed with reference to the dictum of Lord Loreburn in Badische 
Anilin Und Soda Fabrik v. Hickson’, which suggests that the situs of the goods 
at the time of appropriation of the goods to a particular sale is the situs of the 
sale. Whether the underlying assumptions as regards both these criteria were 
right or wrong is not material at this stage. While this was the general pattern, 
four of the States claimed the taxing power with reference to some additional 
criteria. Madras and Mysore had an additional Explanation as follows: 


“In case the contract was for the sale or purchase of future goods by description, then, if the 
goods are actually produced in the Province at any time, after the contract of sale or purchase in 
respect thereof was made, the sale or purchase shall be deemed to have taken place in the Province, 
wherever the contract of sale or purchase might have been made, notwithstanding anything to the 
contrary in the Indian Sale’of Goods Act”. 


Bihar and United Provinces had the following additional Explanation. (Taken 
from the U. P. Act). ` 


“ Notwithstanding anything in the Indian Sale of Goods Act, the sale of any goods which are 
produced or manufactured in the Province by the producer or manufacturer thereof, shall, wherever the 
delivery or contract of sale is made, be deemed for the purposes of the Act to have taken place in the 
Province ”’. 

Both these additions refer to future goods. Madras and Mysore apparently 
treated such future goods as having been appropriated to the sale the moment 
they were ‘‘actually produced in the Province”. The Bihar and U. P. addition 
was more or less the same and is limited to the case of sale by the very manu- 
facturer or producer. The above additions are in effect the same as category 
No. 2 of the general pattern as applied to future goods. The underlving assump- 
tion appears to be that future goods which are contracted to be sold get appro- 
priated thereto on their coming into existence and that thus a taxable sala 
emerges. Besides the above mentioned variations from the general pattern, 
Bihar and Uttar Pradesh had further additions to the definition of sale relating 
to forward contracts which virtually amounted to treating ‘‘agreement to sell’’ 
‘itself as being the taxable event. This, it may be seem had nothing to do with 
the nexus theory of taxation of sales and has been pronounced invalid by this 
Court in The Sales Tax Officer, Pilibhit v. Messrs. Budh Prakash Jai Prakash.” 


1. L.R. (1900) A.C. 419. 573: (1954) 2 M.L.J. 124 (8.C.). 
a. (1955) 1 SOR. 243: (1454) S.C. 
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From the above broad summary it will be seen that the Provinces were deriving 
sales-tax revenues not onlyin respect of purely internal sales, but also in respect 
of sales with an outside element. But in the generality of such sales, the tax 
was leviable at either or both of theabove mentioned two points, ¢.e., (1) transfer 
of owhership within the State,(2) actual existence of goods within the State at 
the moment of suchtransfer. The ultimate consumer in respect of such sales 
would normally be not a person within the taxing State. Hence having regard 
to the structure of the sales-tax and the universally accepted machinery there- 
for which brings about the passing on, of the incidence thereof, to the ultimate 
consumer, this must have been felt to be inequitable. It appears to me that in 
the adjustments called for on the passing of the Constitution it was this feature 
of the pre-existing sales-tax law which called for being remedied by the imposi- 
tion of a ban on taxation of sales with an outside element. But that very con- 
sideration would equally indicate the permissibility of taxing an ‘outside sale 
where the ultimate burden of it could be passed on to the resident of the very 
taxing State. This could be done by making the consuming State the taxing 
State. This, in my opinion was the background with reference to which Article 
286 was incorporated in the Constitution. 


The Constitution wanted to put a ban on taxation of sales with an out- 
side element on account of the inequity of making the residents of other States 
contribute towards the resources of the selling State. But in doing so it could - 
not have intended to confine the resources of the State under this head to the 
comparatively small field of purely internal sales. Having regard to the expand- 
ing needs of a social-welfare State and the limited taxing powers allocated to it, 
the Constitution could not have meant to limit an elastic source of taxation 
payable by its own consumers to the very small field of purely imternal sales. 
It, therefore, selected and took out one category of sale with an outside element 
from the field of restriction, by adopting the device of a fictional inside sale and 
left that categpry taxable so that the incidence thereof may be the same as that, 
of a purely internal sale. This, to my mind, is the reason for the positive 
approach in the Explanation by a deeming provision as to an inside sale. It is 
on account of this common feature, as to the incidence of taxation, that the 
fictional inside sale indicated in the Explanation was assimilated to a purely 
internal or intra-State sale. It appears to me not very reasonable to assuma 
that the Explanation to Article 286 (1) (a) was required in order merely to 
determine what an outside sale is. If the Constitution intended nothing moro 
than to ban taxation on outside sales, it might wellehave contented itself 
with declaring such a ban. I do not think that the Courts would then have 
found any serious difficulty in construing ‘‘outside sale” to mean, a sale with a 
substantial outside element, or in the alternative, as a sale in which the 
ownership has passed outside the State in the assumed sense of the Sale of 
Goods Act. It was quite unnecessary and indeed out of the way to define an 
outside sale as the implied negative of a fictional inside sale. Nor can the pur- 
pose of the Explanation be readily assumed to be to obviate the sunnosed 
chaotic condition arising out of the adoption of the nexus theory in the Sales- 
tax Acts. This could have been sufficiently and effectively provided for—as in 
tact it was done—bv the ben imposed under Article 286 (2). It has been 
suggested that the Explanation covers some outside sales which do not fal] within 
Article 286 (2) and that therefore the Explanation was necessary. But the 
possibility of a few ingenuously illustrated cases—like the Gurgaon-Delhi illus- 
tration put forward in the course of arguments—as falling outside the amhit of 
Article 286 2) and within the scope of Article 286 (1) (a) taken with the Expla- 
nation, would not have been any adequate reason for the Constitution involv- 
ing itself in two such provisions, mostly overlapping in effect. It appears to me 
therefore, that the reasons for having these two provisions were distinct and 
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different. Article 286 (1) (a) with the Explanation was meant to prevent taxa- 
tion whose ultimate incidence would fall on residents of outside States. Article 
286 (2) was meant to prevent the taxing structure of the States being availed so 
_as unduly to hamper the freedom of inter-State trade and commerce which, for 
the first time, the Constitution declared by Article 301. In this context it also ` 
became necessary to provide that the foreign trade of the country should not be 
affected at all by the sales-tax structure of the States, while at the same time 
indicating that the internal trade could be permitted to bear a limited burden 
of taxation. It is in reconciliation of these various ideas that Article 286 (1) 
and (2) were drafted. 


Judged in this light the, following is the only reasonable construction of 
Article 286 (1) (a) taken with the Explanation. This provisions while intended. 
to prohibit taxation by States on outside sales was also meant to demarcate 
the boundary between inside sales and outside sales and to assimilate one parti- 
cular category of outside sales into the field of inside sales and to make it avail- 
able for taxation by the consuming State. The underlying aim of this demarca- 
tion was to obviate the inequity of one State levying a tax whose ultimate 
incidence was on the residents of another State but to provide instead an elastic. 
source of taxation which in its effect was to be against its own residents. The 
field of export trade is completely marked off as not being available for the opera- 
. tion of sales-tax by Article 286 (1) (b). Then the ban on sales in the course 
of inter-State trade and commerce is declared. This ban, which was for a totally 
different purpose cannot be so construed as to nullify the positive results intend- 
ed und brought about by Article 286 (1) (a) read with the Explanation. To 
such a situation the principle of harmonious construction would apply ag 
enunciated by Lord Herschell in John Carter Colquhoun v. Henry Brooks} at 
_ page 506 in the following terms: 


“It is beyond dispute that we are entitled and indeed bound when construing the terms of any 
provision founded in a statute to consider any other parts of the Act which throw light upon the inten- 
tion of the Le islature and which may serve to shew that the particular provision ought not to be 
construcd as it would be if'considered alone and apart from the rest of the Act.” 


If, as my learned brother Justice Venkatarama Aivar, is inclined to think, @ 
sale cannot be said to have occurred in the course of inter-State trade and com- 
merce if the sale follows the completion of the inter-State transportation of 
goods, as for instance, would be the case when hawking pedlar brings goods 
across a State boundary and vends it from door to door in another State, then 
clearly the fiction which brings about the notional inside sale would by itself be 
sufficient to take such a sale out of the category ‘‘of the course of inter-State 
trade and commerce’’. Because, in such a situation, while the transportation 
of goods acrcss State boundaries remains as a fact, the sale itself is deemed to be 
inside the consuming State, the very purpose of the fiction being to shift the 
situs of the sale for the purpose of taxability. It is, I think, in this sense that, 
in the earlier decision, the learned then Chief Justice laid down that by virtue 
of the Explanation this particular category of inter-State sale became in intra- 
State sale, of course, not for all purposes, but for the limited purposes for which 
the Explanation was inserted, viz., the purpose of demarcating the taxable field 
from the non-taxable field. Looked at either on the ground of harmonious con- 
struction or on the ground that the notional inside sale brought about by the 
Explanation ceased, by that very fiction, to be part of the course of inter-State 
trade and commerce for taxation purposes, the only proper construction of Article 
286 (2) would be that it cannot override Article 286 (1) (a) taken with the Ex- 
planation. Having indicated the broad lines on which I have, on independent 


—— 
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consideration of the construction of Articles 286 (1)-and (2), arrived at the 
same construction as that adopted in the United Motors case,’ it is unnecesary 
for me to deal with all the various aspects raised before us.in the course of the 
arguments, except to express my general agreement with a good deal of the 
reasonittg of my learned brother, Justice Venkatarama Aiyar, on this part of 
the case. It is, however; necessary to refer to a few matters referred to in the 
contrary view. 


The contrary opinion adopted by my learned brothers is based almost en- 
tirely on the view that Article 286 is inspired by the anxiety of the Constitution 
to prevent the mischief of multiple taxation, which arose from the operation of 
the pre-existing sales-tax laws. It is said that this result was achieved by cover- 
ing all loopholes from various angles, Articles 286 (1) (a), 286 (1) (b), 286 (2) 
and 286 (3) being said to be the four plugging points. With respect, I can 
only think that this is the outcome of an overdrawn picture as to the chaos said 
to have been created by the earlier pre-Constitution sales-tax laws. Aa already 
Pointed out, the common feature of all previous ten Sales-tax Acts, was to bring 
about limited multiple-taxation in respect of outside sales at two points, viz. (1) 


‘transfer of ownership within the taxing State, and (2) the actual presence of 


roods in the taxing State at the point of time when the transfer of ownership- 
takes place in another State. It must be mentioned that none of the Sales-tax 
Acts took the mere presence’ of goods in the State as enabling it to levy the tax. 
What was taken as enabling taxation was the-existence of goods within the State 
at the crucial point of time, wiz., the point at which the ownership became 


‘transferred wherever it may be. Once this is appreciated, it is dificult to agree 


with the assumption that under the pre-existing law, the taxation might get 
multiplied in the course of the transit of goods under sale through a number of 

States, if the goods happened to remain in the successive States for some time. 

In none except one of the States Would the goods be in actual existence at the- 
single crucial point of time of transfer of ownership. Hence, I am clear m my 
mind that the previous legislation would not have normally involved taxation: 
of the same sale with an outside element, at more than two points. (Whether 
even this would not get limited by the fact that a ‘‘dealer’’ is defined in all the 
then Acts as ‘‘within the Province” would be a matter for consideration). Four: 
of the then provincial units had, as already stated, an additional criterion for: 
taxation. But, so far as Madras and Mysore were concerned that criterion 
which relates to future goods cannot be cumulative with criterion two. So far 
as U.P. and Bihar are concerned which authorised the manufacturing State as 
such to levy the tax, it appears to me that if it is borne in mind that this is limited’ 
to the sale by the very manufacturer, this was also not likely to. operate as a. 
cumulative point. Even otherwise these additional criteria might, if at all, 
have given rise to taxation at a third point, when the sale transaction had to be 
put through via these particular States. But even so there is no justification for 
the impression of chaotic conditions resulting therefrom which has been assumed. 
There is no evidence before us that prior to the Constitution there was in fact 
multiple taxation of sales in operation, at any rate at more than the two points. 
as explained by me above. Hence in the light of the detailed scrutiny of the 
provisions in the various.Sales-tax Acts which were in force prior to the Constitu- 
tion, I cannot help feeling that the mischief of multiple taxation which might 
if-at all have existed in a limited measure as pointed out above, has been over-- 
stated. No doubt, the future prevention of such multiple taxation by invoking 
the nexus theory recognised by the Privy Council in Wallace’s case* may well 
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be one of the results of Article 286. But I am unable to think that the main 
purpose underlying each and every one of the provisions of Article 286 was to 
prevent the continuance of pre-existing chaotic conditions of multiple taxation 
by virtue of the nexus theory. I cannot help feeling that a wholly wrong im- 
pression of the pre-existing state of law in this respect has been created by 
overlooking that the existence of goods in a particular State has been taken as 
a taxing point only if that existence was at the crucial moment of transfer of 
ownership. (A statement showing the definition of ‘‘sale’’ under each of the 
Sale-tax Acts in operation just prior to the Constitution is appended—as 
Appendix I—for reference. ) 


On the construction of Article 286, reference has also been made in the 
dissenting view to sub-Aritele 3 of Article 286 which runs as follows: 


“ No law made by the Legislature of a State imposing, or authorising the imposition of, a tax 
on the sale or purchase of any such goods as have been declared by Parliament by law to be essential 
for the life of the community shall have effect unless it has been reserved for the consideration of 
the President and has’ received his assent’. 


With great respect, I am unable to see its bearing on the question at issue. It 
is a totally different kind of restriction from what sub-Articles (1) and (2) bring 
about. While sub-Articles ( 1) and (2) impose certain bans on taxation what 
gub-Article (3) does is not to impose a ban at all but to impose a fetter in res- 
pcet of taxation on sales of essential goods declared as such by the Parliament 
by requiring that before such a taxation-law can have any affect, it should be 
reserved for the consideration of the President and receive his assent, In this 
respect it is in line with what would happen if any other State legislation passed 
by that Legislature is presented to the Governor for his assent and he reserves 
the same for the consideration of the President. The only difference is that 
while in the latter the reservation for the President is optional, in the case of 
such essential goods the reservation is compulsory. Subject to this, even es- 
sential goods continue to be, in theory.and by Constitution, taxable (by the 
States themselves) in respect of sales thereof. I am, therefore, unable to see 
the bearing of this provision on the construction of the other two provisions 
which bring about a total or contingent ban of taxation in respect of the sales 
to which they have reference. 


There is one other matter which has been stressed or implied in the dis- 
senting view and it is this. The assumption is that even a single pomt tax on 
a sale arising in the course of inter-State trade would be a burden on the 
freedom of inter-State trade and commerce guaranteed under the Constitution 
by Article 301 which runs as follows: 


“ Subject to the other provisions of this Part, trade, commerce and intercourse throughout the 
territory of aie shall be free”. 


Now it is not ‘disputed that a tax on a purely internal sale which occurs as a 
result of. the transportation of goods from a manufacturing centre within the 
State to a purchasing market within the same State is clearly permissible and. 
not hit by anything in the Constitution. If a sale in that kind of trade can 
beur the tax and is not a burden on the freedom of trade, it is difficult to see 
why a single point tax on the same kind of sale where a State boundary inter- 
venes between the manufacturing centre and the consuming centre need be 
treated as a burden: especially where that tax is ulimately to come out of the 
residents of the very State by which such sale is taxable. Freedom of trade and 
commerce applies as much within a State as outside it. It appears to me again, 
with great respect, that there is no warrant for treating such a tax as in any 
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way contrary either to the letter or the spirit of the freedom of trade, commerce 
and intercourse provided under Article 301. 


For all the above reasons, J am quite clear in my mind that the view 
taken, in the prior decision, viz., that the consuming State has the present power 
to tax a fictional inside sale which falls within the scope of the Explanation 
and that the said power is not affected by Article 286 (2) and that Article 286 
(2) cannot be construed as overriding Article 286 (1) (a) read with the Explana- 
nation, is correct and that there is no reason to depart from that decision. 


. The real difficulty, if any, that arises from this view is as regards what 
has been called the extra-territorial operation of:the tax which such a view may 
involve. In the conclusion reached by my learned brothers who are prepared 
to uphold the dissenting view taken in the prior decision that question does not 
arise for consideration and has been left untouched. I do not, therefore, feel 
called upon to go into it or to commit myself to any particular view on this 
somewhat difficult question. I am doubtful whether, as between the component 
States of a Union of the kind, which India is under the Constitution, there can 
be any question of extra-territoriality in the sense of the doctrine : that one 
nation does not act in aid of the revenue laws of another (and foreign) nation. 
It is true that a defined geographical part of India constitutes the territory of 
‘each unit called the State and: that the governance of that unit is committed to 
that State. But it appears to me that on that account the territory of one 
Btate is not a foreign territory in respect of another State, when freedom cf 
Muvement and a number of other common fundamental rights are guaranteed. 
‘On the other hand, I think it permissible to suggest that where’ the various 
States owe their existence to the same Constitution and are subject to its com- 
mon operation, any taxing power vested in an individual State must carry with 
it the incidental implication of enforceability, if need be, in any other State 
within the Union when the very nature of that tax, as contemplated by the 
Constitution involves it. In this eontext Article 261 (1) which enjoins that full 
faith and credit shall be given throughout the territory of India to public acts, 
records and judicial proceedings of the Union and of every State, may well he 


- relied upon to justify such a view. I am aware that this has been generally 


taken as applicable to judicial and- legislative proceedings. But the language 
of the Article is capable of wider application. I do not, however, wish to go 
into the matter further because even if in the course of the administration of 
sales-tax, of the kind permissible, in the view of Article 286 which the prior 
decision has accepted, there emerges the element of extra-territorial operation 
of such a tax, that by itself'can be no reason for negativing the construction 
of Articles 286 (1) and (2) above indicated. In this context it is necessary to 
bear in mind the following clear dictum of the Privy Council in.British Columbia 
Electric Railway Co., Lid. v. The King’. 


‘* A legislature which passes a law having ¢xtra-territorial operation may find that what it has 
enacted. cannot be directly enforced, but the Act is not invalid on that account,‘ and the Courts of 


~ its country must enforce the law with the machiner y available to them ”’. 


The question, therefore, of extra-territoriality is not germane for construction 
‘of Article 286. 


At the present stage we are not concerned with the enforcement of the 
levy of the assessed tax but with the assessment of the tax. All that we are 
concerned with is the validity of the steps so far taken by the assessment 
authorities; and particularly of the notice dated the 29th May, 1952, which inti- 
mates that on non-compliance before the 14th June, 1952, proceedings for assegs- 
ment on the basis of ‘‘best judgment’ will be made. That step, to my mind, is 
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perfectly valid as appears from the following. In Whtiney v. Commissioners of 
inland Revenue’ the House of Lords by a majority held that where a tax was 
leviable on a non-resident, a requisition served upon him by post to file a return 
and to produce accounts was valid so as to entitle the taxing authority to make 
an assessment on the basis of best judgment on non-compliance with the reqni- 
sition. The following passage from Lord Wrenbury’s speech at page 56 is 
anstructive : 

“ There is a second question in the case—namely, whether the appellant has been duly brought 
within the machinery for assessment provided by the Act. Thus turns upon section 7. There was 
sent to the appellant by post addressed to him in the United States a notice under section 7 ,sub-section 
2, requiring him to make a return. It is contended thar there was no right to post him such a notice 
so addressed. The case, it is contended, is similar to the case of service of a writ out of the jurisdiction. 
I do not agrée. It is similar rather to the service of a notice of dishonour of a bill or»? a notice to 
quit or of a notice requiring payment of calls upon shares ası preliminary to forfeiture ix default 
of payment. It is not a step in judicial proceeding but a step which will create nter partes a state of 
things in which judicial proceedings can subsequently be taken in default of compliance ”. 


It may be that some or all of the provisions in the Bihar Act which contem- 
plate enforcement out of State or create penalties for non-compliance out of 
State may require closer examination when the validity thereof is directly chal- 
lenged. It may also be that the harassment consequent on such outside opera- 
tion may require to be remedied either by agreed co-ordination ` between the 
States or by appropriate legislation, if need be. These, however, are not relevant 
considerations for us on the question we have now to deal with. 


I am aecordingly clear in my opinion that this appeal should be dismissed 
with costs. ; 


_ APPENDIX—I. 


Statement showing the definstion of ‘‘sale’’ under each of the Sales-Tazx 
Acts in operation just prior to the commencement of the Constitution. 


(Vide page 746.) . 





MADRAS SALES-TAX ACT, 1939. 


‘‘Sale’’? (with all its grammatical variations and cognate expressions): 
means every transfer of the property in goods by one person to another in the 
course of trade or business for cash or for deferred payment or other valuable- 
consideration, (and includes also a transfer of property in goods involved in the 
execution of a works contract, but does not include a mortgage, hypothecation,. 
charge or pledge;) l = =e ae i 


(Explanation 1: A transfer of goods on the hire-purchase or other instal- 
ment system of payment shall, notwithstanding the fact that the seller retains ~ 
the title in the goods as security for payment of the price, be deemed to be 
a sale.) 


Explanation 2: Notwithstanding anything to the contrary in the Indian 
Sale of Goods Act, 1930, the sale or purchase of any goods shall be deemed, for- 
the purposes of this Act, to have taken place in this Province, wherever the con- 
tract of sale or purchase might have been made— 
. (a) if the goods were actually in this Province at the time when the 
contract of sale or purchase in’ respect thereof was made, or 
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.(b) in case the contract was for the sale or purchase of future goods 
by description, then, if the goods are actually produced in this Province at 
any time after the contract of sale or purchase in respect thereof was made. 


BENGAL FINANCE (SALES-TAX) ACT, 1941. 
‘Sale’? means any transfer of property i in goods for cash or deferred pay- 


ment or other valuable consideration........-.. 
* $ E * 


Explanation 2: Notwithstanding anything to the contrary in the Indian 
Sale of Goods Act, 1930, the sale of any goods which are actually in West Bengal * 
at the time when the contract of sale (as defined in that Act) in respect thereof 
is made, shall, wherever the said contract of sale is made, be deemed for the 
purposes of this Act to have taken place in West Bengal. 


BOMBAY SALES-TAX ACT, 1946. 


‘Sale’? means any transfer of property in sie for cash or deferred pay- 
ment 2 other valuable consideration.............. 
+ * E & 


ssid 2: Notwithstanding anything to the contrary in the Indian 
Sale of Goods, 1930, the sale of any goods which are actually in the Province 
of Bombay at the time when the contract for sale (as defined in that Act) 1s 
made in respect thereof, shall, wherever the said contract of sale is made, 
be deemed for the purposes of this Act to have taken place in the Province 
of Bombay. 


ASSAM SALES-TAX ACT, 1947. 
“Sale” means any transfer of Property in goods by any person for casir 
or deferred payment or other valuable consideration......... 
= ® @ & ® 


Explanation : Notwithstanding anything to the contrary in the Indian 
Sale of Gocds Act, 1930, the sale of any goods which are actually in the Province 
at the time when the contract of sale (as defined in that Act) in respect thereof 
fs made, shall, irrespective of the place where the said contract is made, be 
deemed for the purposes of this Act to have taken place in the Province. 


BIHAR SALES-TAX ACT, 1947. 


i , l 

<‘ Sale” means......... any transfer of property in goods for cash or 
deferred payment or other valuable consideration. ........ 
& * ® « ` * 


Provided further that notwithstanding anything to the contrary in the 
Indian Sale of Goods Act, 1980, the sale of any goods— 

(i) which are actually in Bihar at the time when, in respect thereof, the 
contract of sale as defined in section 4 of that Act is made, or 

(ii) which aré produced or manufactured in Bihar by the producer or 
manufacturer thereof, 
shall, wherever the delivery of contract of sale is made, be deemed for the pur- 
poses of this Act to have taken place in Bihar; 

Provided further that the sale of goods in respect of a forward contract, 
whether goods under such ‘contract are actually delivered or not, shall be deemed 
to have taken i on the date originally agrecd upon for delivery. 


ED 
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CENTRAL PROVINCES AND BERAR SALES-TAX ACT, 1947. 


PSS ALG?” ait nee a- owes means any “transfer of property in co for cash or 
deferred payment or other valuable consideration.......... 
* * * 7 a $ 


Explanation 2: Notwithstanding anything to the contrary in the Indian 
Sale of Goods Act, 1930, the sale of any goods which are actually in the Cen- 
tral Provinces and Berar at the time when the contract of sale as defined in 
that Act in respect thereof is made, shall wherever the said contract of sale is 
made, be deemed for the purpose ‘of this Act to have taken place in the Cen- 
“tral Provinces and Berar. 


ORISSA SALES-TAX ACT, 1947. 


‘Sale’? means............ any transfer of property in goods for cash or 
deferred payment or other valuable consideration.../:.. . 
* e * j # j a 


Provided further that notwithstanding anything to the contrary in the 
_ Indian Sale of Goods Act, 1930, the sale of any goods which are actually in 
Orissa at the time when, in respect thereof, the. contract of sale as defined in 
section 4 of that Act is made, shall, wherever the said contract of sale is made; 
-be deemed for the purpose of this Act to have taken place in (Orissa. . 


e 


yr 
+ 


MYSORE SALES- TAX AOT: 1948. ` 


‘Sale?’ means...... every transfer of the propperty in goods by one 
person to another in the course of trade or ee for cash or deferred pay- 
“ment or other valuable consideration.......-. | 

& ee +, ð ee Se eat tee Gy, 
Explanation 2: Notwithstanding anything to the contrary in the Sale 

of Goods Act, 1932, the sale or purchase of any goods shall be deemed, for the 
purposes of this Act, to have taken place in Mysore, wherever the contract of 
sale might have been made ; pe ea 


(a) if the goods were actually in Mysore. at the time when the contract of l 
sale or purchase in respect theréof ‘was made, or 


(b) in case the contract was for the.sale or purchase of future goods by 
description,. then, if the goods are actually produced in Mysore at any time 
after the contract of sale or purchase in respect thereof was made. 


BAST PUNJAB GENERAL SALES- TAX ACT, 1948. 
‘*Sale’’ means any transfer of ee in goods for cash or deferred pay- 
ment or other valuable consideration........... 
* # #- E a # 


Explanation 2: Notwithstanding anything to the contrary in the Indian 
Sale of Goods Act, 1930, the sale of any goods which are- actually i in East Pun- 
jab at the time when the contract of sale (as defined in ‘that Act) in respect there- 
of is.made, shall, wherever thesaid contract of sale is made, bedeemed for the 
purposes of this Act to have taken place in Hast Punjab. 


eo ed - ~— 
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UNITED PROVINCES SALES-TAX ACT, 1948. 


Bale”? means ...........2206 ‘any transfer of property in goods for-eash 
or deferred payment or other valuable consideration................ P 
e ® * $ & : 


Explanation Il.—Notwithstanding anything in the Indian Sale of Goods 
Act, 1930, or any other law for the time being in force, the sale of any goods— 


(4) which are actually in the United Provinces at the time when in respect 
thereof, the contract of sale as defined in section 4 of that Act is made, or 

(#) which are produced or manufactured in the United Provinces by the 
producer or manufacturer thereof, shall, wherever the delivery or contract’ of 
sale is made, be deemed for the purposes of this Act to have taken place in the 
United Provinces. 


Explanation I1T.—Where goods under a forward contract are not actu- 
ally delivered, the sale in respect of such contract shall be deemed to have been 
completed on the date originally agreed upon for delivery. 


Note.—The omitted portions in the definitions other than those in the Madras 
a are to the same effect as those shown within brackets in the Madras defini- 
ion. 


Venkatarama Ayyar, J—The appellant is a Company registered under ihe 
Indiam Companies Act carrying on business in the manufacture and sale of sera, 
biological products and medicines. Its registered office is at No. 153, Dharam- 
talla Street, Calcutta, and its laboratory and factory are situated at Baranagar, 
24 Parganas, West Bengal. The first respondent is the State of Bihar, and res- 
pondents 2 and 3 are respectively the Secretary and the Assistant Secretary of 
Commercial Taxes. On the 18th December, 1951, the second respondent issued: 
a notice under section 18 (5) of the Bihar Sales Tax Act, 1947 (Act XTX of 
1947), (hereinafter referred to as the Act) calling upon the appellant to register 
itself as a dealer under the Act and to submit a return for assessment of sales 
tax. To this the appellant sent a reply on the 8th Januay, 1952, disputing its 
liability on various grounds, and after further correspondence between the 
parties which it is needless to set out, the third respondent sent a notice on the 
29th May, 1952, that if the appellant failed to comply with the notice dated the 
18th December, 1951, by the 14th June, 1952, steps would be taken to assess tax 
on the basis of best judgment. The appellant replied by filing the application 
out of which the present appeal arises under Article 226 of the Constitution 
for a writ of prohibition restraining the respondents from proceeding with the 
assessment, It was alleged in the petition that as the appellant had no place of 
business within the State of Bihar, the provisions of the Act under which it was 
sought to be taxed were ultra vires as extra-territorial in operation, and that 
further those provisions were repugnant to Article 286 (2) of the Constitution 
and were therefore void. The State of Bihar, which will hereafter be referred 
to as the respondent, resisted the application on the ground firstly, that it was 
not maintainable for the reason that the appellant had, under the provisions of 
‘the Act, a right of appeal against the assessment to the appropriate authorities, 
and secondly, that as the sales proposed to be taxed must be deemed to have 
taken place by reason of the Explanation to Article 286 (1) (a) within Bihar, 
the provisions of the Act imposing tax on a non-resident seller were neither ultra 
vires nor unconstitutional. The learned Judges of the High Court upheld, 
both these contentions and dismissed the application, and this appeal has* been 
preferred against their judgment on a certificate granted under Article 182 (1) 
of the Constitution. In view of the importance of the issues involved, leave of 
the Court was‘sought by and granted to ten States, one commercial firm and one 
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individual dealer. Nine out the ten States, namely Orissa, Pepsu, Punjab, 
Madhya Pradesh, Madras, Mysore, Rajasthan, Travancore-Cochin and Uttan 
Pradesh, have intervened and supported the respondents. One State, West 
Bengal, represented by the learned Attorney-General supported the appellant, 
and so did the Tata Iron and Steel Co., Ltd., and one M. K. Kuriakose. 


On the arguments addressed before us, the following points arise for deter- 
mination: 
1. Whether the application for a writ of prohibition is maintainable? 


2. Whether the Explanation to Article 286 (1) (a) confers authority on 
the State Legislatures to impose tax on sales falling within its purview? 


8. Whethe the sales covered by the Explanation to Article 286 (1) (a) are 
subject to the prohibition contained in Article 286 (2)? 


4. Whether the Bihar Sales Tax' Act, 1947, is invalid on the ground that 
it is extra-territorial in its operation, and ultra vires the power of the State 
Legislature ? : 


5. Whether the assessment proposed to be made on the appellant is not 
authorised by the Explanation to Article 286 (1) (a)! 


l 1. On the question of the maintainability of the application for a writ 
of prohibition, it was observed by the learned Judges that under section 19 (5) 
of the impugned Act, the Commissioner was competent to decide whether the 
appellant was a person liable to pay tax undér the Act, that even if he came to 
an erroneous conclusion on the merits, that did not affect his jurisdiction over 
the subject-matter, that the Act itself provided in sections 24 and 25 a complete 
and effective machinery by way of appeal and revision for correction of such 
errors, and that accordingly a writ of prohibition was not the proper remedy. 
If the learned Judges intended to lay down that a writ of prohibition should not 
issue because another remedy was open under the Act, that cannot be supported. 
The existence of another remedy is a very material circumstance to be taken 
into account when the Court is called upon to issue a writ of certiorari, but 
wholly different considerations arise when the writ asked for is prohibition. 
Writ of prohibition is issued whenever a subordinate Court or Tribunal usurps 
Jurisdiction which does not belong to it, and when that has been shown, the 
issue of the writ, thoùgh not of course, is of right and not discretionary, The 
point to be determined, therefore, is whether in taking proceedings under section 
13 (5) of the Act, respondents 2 and 3 acted without jurisdiction or in excess of 
it. “The contention of the appellant is that the Bihar Legislature had no com- 
petence to tax the sales in question, because they were effected in Bengal, and the 
appellant was not carrying on business within'the State of Bihar. If this con- 
tention is well-founded, then section 18 (5) of the Act would be void and inone- | 
rative in its application as against the appellant, and the proceedings taken 
thereunder would in consequence be without jurisdiction. We are not here 
concerned with a statute whose vires is not in question, and which confers juris- 
diction on any authority to take proceedings if certain facts exist and the enquiry 
directed by the authority is as to whether those facts exist. The determination in 
such a case is incidental to the effective exercise by the authority of its undis- 
puted jurisdiction and if, as a result of that enquiry, it came to an erroneous 
conclusion, there is no error of jurisdiction, and it might well be contended in 
that case that the remedy of the party aggrieved was to resort to the machinery 
provided in the statute itself by way of appeal or revision, and that a writ of pro- 
hibition would be misconceived. But here, the contention of the appellant is 
that, the statute itself is void in so far as it authorises the imposition of a tax on 
dealers who are not residents within the State or do not carry on business there. 
and that, in consequence, the proceedings taken under section 13 (5) of the Act 
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should be restrained on the ground of want of jurisdiction. It is no answer to 
this contention that the appellant should seek redress through the channels 
provided in the Act therefor. Indeed, the contention that the Act is ultra vires, 
is not one which the Tribunals constituted under the Act, whether original, 
appellate, or revisional, could entertain, their duty being merely to administer 
the Act. . 

It was argued by Mr. N. C..Chatterjee that if the tax was illegal, as zon- 
tended by the appellant, then the proceedings taken for imposing the same 
wonld amount to unconstitutional interference with the fundamental right of 
the appellant to carry on business guaranteed under Article 19 (1) (g), and that 
the Courts were bound to interfere under Article 226. He relied on the decisions 
of this Court in Mahomed Yasin v. The Town Area Committee, Jalalabad,’ The 
State of Bombay v. The United Motors (India), Limited,? and Himmatlal Harilal 
Mehta v. The State of Madhya Pradesh. That is undoubtedly the position in law, 
but as the appellant is a Company registered under the Indian Companies Act 
and the question whether a juristic person is a citizen for the purpose of Article 
19 (1) (g) is still an open one, I would prefer not to rest my decision on this 
ground. It is sufficient for the purpose of this appeal to hold that a writ of 


. prohibition should issue, if the appellant establishes that the proceedings taken 


agxinst it under section 13 (5) of the Act are without jurisdiction. The conten- 
tions urged in support of that position must now be examined. 


` 2. Itis firstly argued that the Explanation to Article 286 (1) (a).on which 
the validity of the impugned Act depends confers no authority on the State 
Legislature to impose a tax on sales falling within its purview. To appreciate 
the contentions advanced on either side, it must be mentioned that the Act as 
passed in 1947 contemplated the ‘imposition’ of a tax on residents within the 
State.. They might be natural persons, or they might be juristic persons carry- 
ing on business within the State. The business might be carried on in person 
or threugh agents. But if the persons who carried on the business >f buying 
and selling did not reside within the State or carry on business there, then the 
Act did not authorise the imposition of tax on them. That was the effect of 
the, definition of ‘‘dealer’’ as meaning ‘‘any person who carries on the business 
of selling or buying goods in Bihar’’. Then came the Constitution, and the 
Explanation to Article 286 (1) (a) enacted that sales shall be deemed to have 
taken place in that State in which the goods are delivered for consumption, 
notwithstanding that title to them passed in another State. The construc- 
tion which the respondent puts on the Explanation is that it confers on the 
States proprio vigore, a power to tax sales when the conditions mentioned 
therein are satisfied. Agreeably to this view, the Bihar Finance Act, 1950 
(Act XVE of 1950) substituted for the words ‘‘who carries on business of 
selling or buying goods in Bihar’’ the words ‘‘who sells or supplies any goods’’. 
The point to be noted is that the words ‘‘in Bihar” which occurred in the 
previous definition were omitted. Im 1951 by the Adaptation of Laws Order, 
a new section, section 33, was added, and that is as follows: f 
i og, (1) Notwithstanding anything contained in this Act,— 

(a) a tax on the sale or purchase of goods shall not be imposed under this Act— 

(i) where such sale or purchase takes place outside the State of Bihar ; or 

(ii) where such sale or purchase takes place in the course of import of the goods int o, or export 
of the goods out of, the territory of India ; 

(b) a tax on the sale or purchase of any goods shall not, after the g1st day of March 1951, be 
imposed where such sale or purchase takes place in the course of inter-State trade or commerce except 





in so far as Parliament may by law otherwise provide, ` 
r. 1952 S.C.R. 572: (1952) S.C.J. 162. 3. 1954 S.C.R. r122: 1954.S.C.J. 445: 
“2. 1953 S.G.R. 1069: (1953) S.C.J. 373: (1954) 1 M.L.J. 6go (S.C.). . 
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(2) The Explanation to clause (1) of Article 286 of the Constitution shall apply for the inter- 
pretation of sub-clause (i) of clause (a) of sub-section (1) ”. 


The contention of the respondent is that the appellant has become liable to 
be taxed under these provisions. The appellant replies that Article 286 (1) 
(a) is restrictive in its scope, that it merely takes away a power to tax which 
the State might otherwise possess, but that it does not positively confer on a 
State a power to tax where it did not previously exist, and that on its true con- 
struction, it would operate to divest Bengal of its power to tax but not to vest 
it in Bihar. To decide which of these two contentions is the correct one, it js 
necessary to examine what the law was prior to the enactment of Article 286 
(1) (a) and the Explanation, what the defect was which was disclosed in the 
working of that law, and how it was proposed to remedy it. 


Under the Government of India Act, 1935, the power to enact a law im- 
posing tax on sale of goods was conferred on the Provincial Legislature by 
Entry 48 in List II. Under sections 99 (1) and 100 (3) that law must be for 
the Province, and as interpreted in Wallace Bros. v. I. T. Commisstoner, Bom- 
bay}, that meant that there should be sufficient territorial connection between 
the person proposed to be taxed and the State seeking to tax with reference to 
the subject-matter of the taxation. Dealing with this aspect of the matter, 
Patanjali Sastri, C.J., observed in The State of Bombay v. The United Motors 
(India) Ltd? as follows: 


‘The expression ‘for such State or any part thereof’ cannot, m our view, be taken to import 
into Entry 54 the restriction that the sale or purchase referred to must take place within the territory 
of that State, All that it means is that the laws which a State is empowered to make must be for the 
purposes of that State s . . . è . » - In the case of salee-tax i* inot necessary that the 
sale or purchase should take place withir the territorial limits of the State in the sense that all the 
ingredients of a sale like the agreement to sell, the passing of title, deliyery of the goods, etc., should 
have a territorial connection with the State. Broadly speaking, local activities of buying and selling 
ca rried on in the State im relation to local goods would be a sufficient basis to sustain the taxing 
power of the State, provided of course, such activities ultimately resulted in a concluded sale or purchase 
to be taxed ”. 


This statement of the law was again adopted by this Court in Poppatlal Shah 
v. The State of Madras*. Vide the observations of Mukherjea, J. (as he then 
was) at pages 682 and 683. In this view, a law of the State imposing a tax on 
sales must, to be valid, fulfil two conditions. Firstly, there must be a com- 
pleted sale involving the transfer of title in the goods‘to the purchaser. It is 
only then that the power to tax arises. That was held by this Court in The 
Sales Tax Officer, Puibhit v. Messrs. Budh Prakash Jai Prakash*. Secondly, 
there must be sufficient territorial nexus between the transaction and the State 
which seeks to tax it. This condition undoubtedly introduced an element 
of uncertainty and vagueness in the law with the result that the power to tax 
which was linked up with it, had indefiniteness which could lend itself to abuse. 
How expansive was the area open to the State Legislature to impose a tax on 
the basis of the nexus theory is forcibly brought out by Bose, J. in the follow- 
img observations in The State of Bombay v. The United Motors (India) Ltd. 
at page 1101: 


“The difficulty is apparent when one begins to split a sale into its component parts and analyse 
them. When this is done, a sale is found to consist of a number of ingredients which can be said to be 
essential in the sense that if any one.of them js mussing there is no sale. The following are some of 





I. "1918 F.C.R. 1: L.R. 75 LA. 86: (1948) 3. 1953 S.CR. 677: 1958 S.C.J. 969: 
2 M.L.J. 62 (P.C.). (1953) 1 M.L.J. 7399 (S.C.). 

2. 1953. S.C.R. 1069: 1953 S.C.J. 979: 4- (1955) 1 S.C.R. 248: 1954 S.C.J. 573: 
(1953) 1 MLJ. 743 (S.C). . (1954) 2 M.LJ. 124 (S.C.). 
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them : (1) the existence of goods which form the subject-matter of the sale: (2) the bargain or contract 
which, when executed, will result in the passing of the property in the goods for a price; (3) the pay- 
ment, or promise of payment, of a price (4) the passing of the title. When all take place in one State, 
there is no difficulty. The situs of the sale is the place in which all the ingredients are brought into 
being. “But when one or more ingredients take place in different States, what criterion is one to 
employ ? It is impossible to say that any of these ingredients is more essential than any other because 
the result is always the same the moment you take one away. There is then no sale”, 


Many were the problems which this state of the law created both for the State 
and for the consumers. Whether the fact on which a State law seeks to tax is 
sufficient nexus must, except in some obvious cases, be open to debate, and 
until a Court pronounces on it, there must be a cloud of uncertainty hanging 
over the validity of the enactment. More than that, when the several ele- 
ments which go to make up a sale are distributed over different Stated it might 
happen that the same transaction might be subjected to tax by more States 
than one and the burden thereof must ultimately fall on the consumers. It 
was this, the possibility of multiple taxation that was the most serious defect 
in the law as it stood prior to the Constitution, and it was to remedy this 
that a new provision, Article 286 (1) (a) with its Explanation was enacted. 
It is as follows: 


“286. (1) No law of a State shall impose, or authorise the imposition of. a tax on the sale or 

purchase of goods where such sale or purchase takes place— : 
(a) outside the State. 

Explanation.—For the purposes of sub-clause (a), a.sale or purchase shall be deemed to have taken 
place in the State in which the goods have actually been delivered as a direct result of such sale or 
purchase for the purpose of consumption in that State, notwithstr ndine the fact that under the general 
law relating to sale of goods the property in the goods has by reason of such sale or purchase passed 
in another State ”. 


It will be convenient hereafter to refer to the State in which title to the 
goods passes as the selling State, and the State in which goods are delivered for 
eonsnmption as the delivery State. 


Now, we may examine how this provision is designed to put an end to 
multiple taxation. The scheme of the enactment is to fix, what had not been 
done under the Government of India Act, 1935, the sttus of the sale, and for 
that purpose, to classify it into two categories, sale inside the’ State and sale 
outside the State. On what principle the situs was fixed will presently be 
considered. But when once that is done, the problem is solved. If a sale is 
inside a State, the power of that State to tax it under Entry 54 remains 
unaffected. But if the sale is outside a State, Article 286 (1) (a) prohibits 
that State from taxing it. This process must have the effect of eliminating’ 
multiple taxation, because a sale must be either inside or outside a State, and 
if it is inside one State it must be outside all other States. In this respect. 
Article 286 (1) (a) effected a fundamental alteration in the law under Entry 
48 in List II and section 100 (8) of the Government of India Act, 1935, as 

construed by the Courts. Whereas under these provisions a State could tax 

. irrespective of where a sale took place, provided there was sufficient territorial 
nexus, under Article 286 (1) (a) that power can be exercised only when it 
takes place inside the State, mere nexi being insufficient to support such a 
power. The theory of nexus as a source of jurisdiction to tax was thus aban- 
doned, and the power to tax was annexed to the sttus of the sale to be exercised, 
by the State wherein it is fixed and as given sale can take place only in one 
State and in no other, it must follow that the power of taxing that sale is capa- 
ble of exercise only by one State and not others. 


The foundation on which this scheme rests is the location of a sale in a 
particular State. But how is this to be done? When all the essential ele-. 
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ments of a sale take place within one State, the question presents no difficulty. 
But what, if they are distributed over several States? It is to deal with this 
situation that the Explanation has been enacted. Its purpose is to fix the 
stius of a sale when it is of an inter-State character, and’it does that by pro- 
viding that it shall be deemed to have taken place in that State in which the 
goods are delivered for consumption. What the significance of the words 
‘‘for consumption’’ is, will be considered in due course. But that apart, it 
is delivery of the goods that has been adopted by the Constitution as the deter- 
mining factor in fixing the situs of the sale, not the agreement to sell, nor the 
passing of title to the goods, nor other ingredients of sale, and there is good 
reason for this. Where an agreement to sell is concluded by correspondence 
as generally it must be when the transaction is of an inter-State character, 
difficult question might crop up as to where the agreement was concluded. 
Likewise, the conception as to passing of property in the goods is largely juris- 
tic and not seldom obscured by legal subtleties and refinements, and it is con- 
ecivabie that there might be conflict among the States as to in which of then: 
the title has passed. But delivery is a matter of fact, about which there 
ought to be no dispute, and it is consistent with the purpose of Article 286 
(1) (@) that the Explanation should have chosen delivery as the determining 
element in the transaction of sale. Now, the question to be decided is whether 
in the light of the above discussion, the contention of the appellant that the 
Explanation operates only to deprive the selling State of its power to tax the 
sale, and that it confers no authority on the delivery State to impose a tax can 
be accepted. An obvious objection to this view might at once be stated. If 
the Explanation has no application to any but the selling State, it must follow 
that all the other States including the delivery State will have power to impose 
a tax under Entry 54 uncontrolled by the Explanation, and that will bring 
into play the nexus theory with its attendant evil of multiple taxation.’ On 
this contention, therefore, Article 286 (1) (a) must be held to have failed to 
achieve what it set about to do. A construction which leads to such a conclu- 
gion cannot be accepted unless there are cogent reasons therefor. What are 
those reasons? It is urged that Article 286 (1) (a) does not, in terms, purport 
te confer a power on the State to imposé a tax on sale, that, on the other hand, 
it assumes the pre-existence of such a power in the State, and then proceeds 
to restrict it, that the substantive provisions which confer power to tax are 
Entry 54 in List IT and Article 246 (3), that when a State has no power to tax 
under those provisions, then Article 286 (1) (a) could have no application as 
there could be no question of restricting what does not exist, and that it could 
not, therefore, operate to confer on it such a power. In support of this posi- 
tion, reliance is placed on the form of Article 286 (1) (a) that no law of a 
State shall impose a tax on outside sale. This prescription, it is argued, is 
merely negative and destructive and not positive and creative in its content. 


But this contention does not give sufficient effect to the Explanation which 
is in substance and form positive, and it also fails to take adequately into 
consideration the purpose of the enactment. The object of Article 286 (1) (a) 
—and there is no dispute about it—is to avoid multiple taxation and that, as al- 
ready stated, was sought to be achieved by fixing the situs of sale in one State 
in accordance with the Explanation. The scheme of the enactment must, by 
its very nature, have both a positive and a negative aspect. In 30 far as it lays 
down which of the several States could tax—and it does that in the Explana- 
tion—it is positive in its aspect, and in so far as it prohibits the other States 
from imposing tax—and it does this in the body of Article 286 (1V (a)—it is 
negative in its aspect. The body of Article 286 (1) (a) and the Explanation 
together form parts of a single enactment charged with a single purpose and to 
refer to it either as negative or positive in character can only be a partial and not 
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an accurate statement of the true position. It is no doubt true that Article 286 
(1) (a) assumes that there is in the State a power to tax altunde, and then pro- 
ceeds to restrict it. But it is not inconsistent with this to construe the Expla- 
nation as positive in character. The problem of multiple taxation, which it is 
the object of the enactment to avoid, is possible only when the sale is of an inter- 
State character, and when the Explanation enacts that in such cases the sale 
shall be deemed to have taken place in the delivery State, that is at once a re- 
cognition and a declaration by the Constitution that delivery is sufficient nexus 
on which the State can tax the sale under Entry 54. The object of this decla- 
ration wag to remove the question from the arena of controversy and settle it once 
and for all. It is thus a positive enactment and not the less so, because it 
is declaratory in character and it is also restrictive in that it takes away by 
necessary implication the power of taxation on the basis of other uexi which 
other States would have had under Entry 54. No purpose would be served by 
‘entering into a subtle disputation as to whether the Explanation conferred a 
new and substantive power, or whether it affirmed an existing power. In either 
case, the power of the delivery State to tax could not be challenged. 

Lonking at the form of the Explanation, it is emphatically positive in 
that it declares that the sale shall be deemed to have taken place in vhe delivery 
State, and that is all the more significant in view of the fact that the body of 
Article 286 (1) (a) to which it is appended is negative in form. The change- 
over from the negative of the body of Article 286 (1) (a) to the positive of the 
Explanation is highly significant, and the appellant has been unable to sugges 
any reason for this, except inadvertence and slovenliness on the part of the 
draftsman. 

The marginal note to Article 286 was also referred to as showing that the 
Explanation was merely restrictive in character. In Thakuratin Balraj Kunwar 
v. Rae Jagat Pal Singh’ Lord Macnaghten observed : 


‘* Tt is well settled that marginal notes to the sections of an Act of Parliament cannot be referred 
to for the purpose of conttruing the Act. The contrary opinion originated in a mistake, and it has been 
exploded long ago. There seems to be no reason for giving the marginal notes in an Indian statute 
any greater authority than the marginal notes in an Enelish Act of Parliament”. 


The reason on which this rule rests was thus stated by Baggallay, L.J., in 
Attorney-General v. G. E. Ry.*: 


“I never knew an amendment set down or discussed upon marginal notes to a clause. The 
House of Commons has nothing to do with a marginal note ”. 


Vide also the observations of Lord Hanworth, M.R., in Nizon v. Attorney- 
General*. This reasoning applies with equal force to marginal notes in Indian 
statutes. In my opinion, the marginal note to Article 286 (1) ‘(a) cannot be 
referred to for construing the Explanation. It is clearly inadmissible for cut- 
ting down the plain meaning of the words of the Constitution. Vide Commis- 
stoner of Income-tax, Bombay v. Ahmedbhai Umarbhai & Co.*. 


Two other views as to the scope of the Explanation which were discussed 
by ihe learned Attorney-General in the course of his argument must now be 
noticed. One is that the Explanation does not deprive the selling State of ite 
power to tax under ‘Entry 54 but confers additional power of taxation on the 
delivery State. And the other is that the Explanation merely settles the com- 
peting claims of the selling and of the delivery State, and leaves untouched the 
power of the other States to tax on the basis of the nexus theory. Neither of 
these views has been pressed by any of the parties before us, and both of them 
are open to the objection that they would result in multiple taxation, which it 
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was the purpose of the Explanation to avoid, and must in consequence be reject- 
ed. In the result, whether regard is had to the object of the enactment or ‘ts 
language, the Explanation must be held to authorise the Imposition of tax by 


_the delivery State. 


3. It is next contended by the appellant that the sales covered b the 
Explanation to Article 286 (1) (a) are within the prohibition contained in Arti- 
cle 286 (2) and that in consequence the charge sought to be imposed on such . 
Bales by the impugned Act is illegal and void. That raises the question as to 
what the scope of the Explanation to Article 286 (1) (a) is, and whether it is 
controlled by Article 286 (2). The Explanation declaring as it does that the 
situs of a sale for purposes of taxation is the delivery and not the selling State 
ean epply, by its very terms, only to sales of an inter-State character, and that 
is the basis on which the argument of both the parties to the appeal has proceeded. 
Article 286 (2) prohibits the imposition of tax on sales in the course of inter- 
State trade. Thus, the field on which the Explanation operates falls within the > 
area covered by Article 286 (2), and there is apparently a conflict between them. 
Now the question is how the power of a State to tax on the basis of the Explana- 
tion is affected by the impact of Article 286 (2), and on that, three views have 
been put forward: : 


(a) The Explanation fixes the situs of the sale in the delivery State. It 
becomes thereby a sale inside that State and outside all other States. It accord- 
ingly ceases to be a sale in the course of inter-State trade and becomes an intra- 
State sale and is, therefore, outside the purview of Article 286 (2): and the 
power of the delivery State to tax under the Explanation remains unaffected. 
That was the view taken by the majority of the learned Judges in The State of 
Bombay v. The'Umied Motors (India) Ltd.7, and according to it, there is no con- 
flict between the Explanation and Article 286 (2). 


y (b) The sales to which the Explanation applies are in the course of inter- 
State trade, and fall within the coverage of Article 286 (2), and there is thus a 
conflict between the two provisions, but the Explanation deals with a special 
topic, and therefore prevails against Article 286 (2) on the principle of genc- 
ralia specialibus non derogant, and the power to tax thereunder is unaffected. _. 
That was the view taken by Bhagwati, J., in The State of Bombay v. The 
United Motors (India) Lid.* 


(c) The sales to which the Explanation applies are in the course of inter- 
State trade, and are hit by Article 286 (2) and unless Parliament lifts the ban 
as provided therein, no tax can be levied on them. According to this view, the 
two provisions are irreconcilably i in conflict, and Article 286 (2) must prevail as 
against the Explanation unless its: „operation is superseded by Parliamentary 
legislation. This was the view taken by Bose, J. in The State of Bombay v. The 
United Motors (India) Lidt, and by Das, J. in State of Travancore-Cochin ‘V. 
Shenmugha Vilas Cashew Nut Factory’. The points for determination are thus 
whether there is conflict between the Explanation to Article 286 (1) (a) and 
Article 286 (2), and if so, which of them is to prevail. To decide this, it is neces- 
sarv to examine first what the position was under the Government of India Act, 
1935, and next how it has been affected by the provisions of the Constitution. 


Under the Government of India Act, 1935, the Provinces had-under Entry 
48 in List IT the exclusive power to male laws in respect of taxes on sale of 
goods, and under Entry 27, in respect of trade and commerce within its terri- 
tory. There was no entry relating to trade and commerce among the Provinces: 
thongh several topics relating to inter-State trade and commerce were specifically 


I. 1953 S.C.R. 106g: (1953) S.C.J. 373 : 2. 1954 S.C.R. 53 : (1953) S.C.J. 47% 
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enumerated in List I. Nor was there any provision for regulating inter- 
State commerce though under section 297 some restrictions were placed on the 
powers of the Provincial Legislature with reference thereto. The conception of 
a commerce clause, as we now have it, was unknown to the Government of India 
Act, 1985. It came in for the first time as part of the Constitution. To under- 
stand its true scope, it would be legitimate and indeed necessary to examine its 
berings and incidents in other systems of law. The American Constitution is 

- the oldest written Federal Constitution in the world, and the problems it bad 
to deal with were what many Federal Governments have had since to face. The 
commerce clause is one of its notable provisions, and it was before the framers 
of the British North America Act, 1867 and of the Commonwealth Act of 
Australia, 1900. Our Constitution also has largely been influenced by it, and 
it would be useful to examine it to see what light it throws on the present eon- 
troversy. | 


In America the authority of the Congress to enact laws on the matters 
delegated to it under the Constitution is supreme. In respect of all other 
matters, the States possess plenary powers of legislation subject. to the inhibi- 
tions contained in the Constitution. It is in exercise of these powers that the 
States enact laws regulating sales and imposing tax on them. Under section 8 
of Article.1 of the Constitution, the power ‘‘to regulate commerce among the 
States’’ is vested in the Congress. Thus, while intra-State commerce is within 
the exclusive jurisdiction of the State, inter-Stgte commerce is within the ex- 
clusive jurisdiction of the Congress. A question which came up frequently for 
decision before the Courts was whether the State had the power to enact laws 
with reference to goods which had come into a State in the course of inter-State 
trude, and it was settled on the highest authority that if the sale was for the 
purposes of consumption within the State it became domestic im its character, 
and fell within the power of the State to regulate and to tax, but that if it was 
fo. purposes other than consumption such as resale, then that was in the course 
of inter-State commerce, and Congress alone had the jurisdiction to legislate in 
respeet of it. In Pennsylvania Gas Co. v. Public Service Commission? the 
question was as to the validity of a statute of New York regulating the rates 
which could be charged for sale of natural gas for consumption within the State. 
The vas was transported into the State by pipe lines from outside, and it was 
accordingly held that the regulation was in respect of inter-State trade and 
commerce, and' was therefore ‘‘subject to applicable Constitutional limitations”? 
but that the State law was valid because ‘‘the thing which the State Commis- 
sion has undertaken to regulate, while part of inter-State transmission, is local 
an tts nature, and pertains to the furnishing of natural gas to local consumers 
within the city of Jamestown, in the State of New York”. In Missouri ex rel. 
Barrett v. Kansas Natural Gas Co.,7 the facts were similar except that the 
sales were not for consumption within the State but for resale. It was held 
that those sales continued to retain the character of inter-State trade, and fell 
within the commerce clause. Vide also Public Uttlities Commission v. Attleboro 
Steam & Electric Co.* The principle underlying these decisions would appear 
to be that goods which are transported in inter-State trade must necessarily come 
to the end of their journey when they are consumed, and that, therefore, sales 
for consumption take them out of the course of inter-State trade. But if. the 
goods are sold for resale, they are still moving in inter-State journey and there- 
fore the commerce clause applies. In 1988 the Congress enacted a legislation 
with reference to sales in the course of inter-State trade for purposes of resale. 
Examining the question whether the States had thereafter the power to enact 
a law regulating sales which take place in the course of inter-State trade but 
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for local consumption, the Supreme Court held in Panhandle Eastern Pipe 
Line Co. v. Public Service Commission of India* that they had, and observed : 


“ Prior to that time (1938) this Court in a series of decisions had dealt with various situations 
arising from State efforts to regulate the sale of imported natural gas. The story has been adgquately 
told and we do not stop to review it again or attempt reconciliation of a l the decisions or their Srouna- 
ings. Suffice it to say that by 1938 the Court had delineated broadly between the area of permissible 
State control and that in which the States could not intrude. The former included inter-State direct 
sales to local consumers, the latter, service inter-State to local distributing companies, for resale ”. 


It forther held that the Congress legislation was itself a recognition of the 
distinction established by the decisions ‘‘between sales for resale and direct sale 
for consumption’’. This decision was followed quite recently in Panhandle 
Eastern Pipe Line Co. v. Michigan’ Public Service Commission.” Four 
propositions might accordingly be taken as well-settled in American law: © 


(1) The States have plenary and exclusive power of legislation in respect 
of intra-State sales. 


(ii) Regulation of inter-State commerce is a topic within the exclusive 
jurisdiction of the Congress. 


(iii) Sales which take place in the course of inter-State trade are local in 
character and within the jurisdiction of the State, if they are for consumption 
within the State. . 


(iv) Where such sales are for other purposes than consumption such as 
resale, they retain their character as sales in the course of inter-State trade and 
are within the exclusive jurisdiction of the Congress. 


The provisions of the Indian Constitution bearing on this subject may 
now be referred to :— 


(a) The States have exclusive jurisdiction under Entry 54 to impose sales- 
tax and under Entry 26 to regulate trade and commerce within the State. ` 
Legislative powers in respect of these matters were conferred on the Provinces 
by the Government of India Act, 1935, and these powers have been continued in 
the States by the Cqnstitution. 


(b) Article 301 enacts that trade and commerce within the territory of 
India shall be free, and under Entry 42 in List I, the power to legislate on inter- , 
State trade and commerce is vested exclusively in the Union. There wag 
nothing corresponding to these provisions in the Government of India Act, 1935. 


(c) Under the Explanation to Article 286 (1) (a), a sale is deemed to 
take place within the State in which the goods are delivered for consumption. 
This again is a new provision introduced in the Constitution. 


| (d) No law of a State can impose a tax on a sale which takes place in 
the course of inter-State trade. Thatis Article 286 (2) which 1 18 also a new 
provision. 


Reading side by side ine law on the subject both in America ata urider 
the Indian Constitution, it is difficult to avoid the conclusion that the Expla- 
nation to Article 286 (1) (a) and Article 286 (2) have been inspired by the 
American law on the subject, and that their spheres of operation correspond. 
respectively to the jurisdiction of the State and of the Congress in America as 
delineated in Missouri ex rel. Barett v. Kansas Natural Gas Co. and Panhandle 
Eastern Pipe Line Co. v. Public Service Commission of India.2 
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I shall now pass on to consider which of the three views which have been 
placed before us as to the effect of Article 286 (2) on the Explanation to Article 
286 (1) (a) deserves to be accepted. The first view is that the sales falling 
within the Explanation are intra-State in character, and are therefore outside 
the area covered by Article 286 (2). This derives considerable support from the 
language of the enactment. The scheme of Article 286 (1) (a) is, as already 
stated, that it fixes the situs of the sale with a view to avoid multiple taxation, 
and for that purpose it divides them into two categories—inside sales and out- 
side sales—-and enacts that a State cannot tax an outside sale. When in the same 
context the Explanation declares that a sale in the course of inter-State trade— 
that this is its scope is common ground—must be deemed to have taken place 
in the State in which the goods are delivered for consumption, its purpose is 
clearly to take it out of inter-State trade and stamp it with the character of an 
intra-State sale. Under Entry 26 in List IJ, it is the State that has jurisdiction 
im respect of ‘‘trade and commerce within the State, and reading that with the 
language of the Explanation that the sales covered by it are deemed to take 
place in the State, the inference is irresistible that the intention of the Con- 
stitation-makerg was to bring those sales within the exclusive jurisdiction of 
the State for purposes of taxation under Entry 54. The result is that with ref- 
erence to sales for local consumption made in the course of inter-State trade, 
the law under the Constitution is exactly what it is in America and indeed, the 
similarity is too striking tosbe merely accidental. The position may thus be 
summed up: Article 286 (2) applies to sales in the course of inter-State trade. 
The sales which fall within the Explanation are intra-State sales. The grounds 
eovered by the two provisions are distinct and separate. Each has operation 
within its own sphere, and there is no conflict between them. 


The appellant resists this conclusion on several grounds, and they will 
now be considered. It was argued firstly that the conclusion that the Explana- 
tion and Article 286 (2) relate to two different subjects and that they operate on 
different fields could be reached only by importing the Explanation into Article 
286 (2), and that could not be done because it is in terms stated to be “‘fer the 
purposes of sub-clause (4)’’ and also because such a course could not be sup- 
ported on any recognised rule of interpretation. Now, what is the significance 
of the words ‘‘for the purposes of sub-clause (@)’’ occurring in the Explanation? 
Tn the context, its purpose is only to exclude its application to Article 286 (1) 
(b). Article 286 (1) deals with two matters, sales outside the State and -sales 
in the eourse of export and import. The former is dealt with in sub-clause (a) 
and the latter in sub-clause (b). If the Legislature intended that the Explana- 
tion should apply to the former and not to the latter, the most natural and 
obvious mode of expressing that intention would be to enact, as it has, that it is 
“for the purposes of sub-clause (a)’’. This problem would not have arisen if 
the two matters had been dealt with in two different clauses as logically they 
might have been. If that had been done, the Article simplifying it, would run 
as follows: 

Š “986, (1) No law of a State shall impose a tax on a sale, where it takes place outside that 
tate. 

Explanation:—A sale shall be deemed to have taken place within that State where the goods are 
delivered for consumption as a direct result of the sale. l 

+ * * * * * 


286. (4) No law of a State shall impose a tax on a sale in the course of export or import af 


Article 286 (1) as drafted above, relegating sub-clause (b) to a separate 
clause and omitting the words ‘‘for the purposes of sub-clause (a)’’ in the Expla- 
nation would convey precisely the import of Article 286 (1) (a) as it now stands 
with sub-clause (b) and with the words ‘‘for the purposes of sub-clause (a)’’. 
That would clearly show that the force of the words ‘‘for the purposes of sul, 
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clause (a)’’ becomes spent when Article 286 (1) (b) is excluded from the opera- 
tion of the Explanation. 


But then, it is contended that whatever the form in which the Explana- 
tion may be couched, it could not be extended beyond Article 286 (1) (a) and 
proas into Article 286 (2), and that unless that was done, it was not possible 

to hold that the sales falling within the Explanation are taken out of the pur- 
view of Article 286 (2). In my opinion, this argument proceeds on a mis- 
conception of the real reasoning on which the conclusion that the Explanation 
and Article 286 (2) relate to two different subjects is based. In view of the in- 
`sistence with which this contention was pressed by the appellant, it seems de- 
sirable to examine the position in some detail. To start with, the two relevant 
provisions to be considered are Article 286 (1) (e) with the Explanation and 
Article 286 (2). Omitting what is not material, they would run as follows: 


286. (1) “No law of a State shall impose a tax on a sale, where it takes place outside that 
State. 


Explanation : A sale in the course ot inter-State trade is inside that State in which goods are actually 
delivered for consumption. 


(2) No law of a State shall impose tax on a sale in the course of inter-State trade .”” 


The argument of the appellant that Article 286 (2) is comprehensive and 
includes all sales in the course of inter-State trade, and that therefore the sales 
covered by the Explanation fall within its purview, takes into account only 
Article 286 (2) and the Explanation, and it would have been unassailable if the 
question had to be decided on a construction only of these two provisions. But 
that, however, is not the position. An explanation appended to a section or 
clause gets incorporated into it, and becomes an integral part of it, and has no 
independent existence apart from it. There is, in the eye of law, only one enact- 
ment, of which both the section and the Explanation are two inseparable parts. 
“They move in a body if they move at all’’. When, therefore, the question is 
whether sales falling within the Explanation are comprised within Article 286 (2), 
what has to be construed is that Article in relation to, not merely the Explana- 
tion taken in isolation but to Article 286 (1) (a) read with the Explanation. If 
the matter is thus considered, the resultant position might thus be stated. 

Article 286'(1) (a) confers on States power to tax sales inside their territory. 

Article 286 (2) prohibits them from taxing sales in the course of inter-State 
trade. Explanation to Article 286 (1) (a) enacts that sales in the course of 
‘inter-State trade in which goods are delivered for consumption in a State shall 
be deemed to have taken place inside that State. The combined effeet of all these 
Provisions is that States can tax sales in the course of inter-State trade if they 
fall within the Explanation. This conclusion is reached, it will be seen, not by 
reading the Explanation into Article 286 (2) as a sort of exception but giving 
to all the provisions the status of independent enactments and determining what, 
‘on a construction of the language, their respective spheres of operation are. 


In this view, the argument that if the Explanation could be read into Article 

286 (2) it might as well be read into Article 286 (1) (b) and Article 286 (3) 

‘does not-call for consideration. As the question is one of determining on a read- 

ing of the entire Article the precise operation of the several parts thereof. there 

ean be no objection to examining the scope of Article 286 (1) including the Expla- 
nation in relation to Article 286 (1) (6) and Article 286 (3). Article 286 (1) 
(a) relates to sales inside a State, and Article 286 (1) (b) to sales in the courae 

of export from or import into the country, and there could not be any interaction 
‘between them, and that is made abundantly clear by the words ‘‘for the pur- 
poses of sub-clause (@)’’ in the Explanation. Likewise, reading Article 286 (1) 
(a) including the Explanation. along with Article 286 (3), the result is that the 

spower to tax which the State otherwise possesses has to be exercised subject to 
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the rst May, 1954 (Exhibit 1); that the appellant according to the respondent- 
Bank was the nominee of the said firm, and that his services had been dispensed 
with by the said firm whese employee he was and not by the Bank which had nothing 
direcjly to do with the employment cf cashiers and other workers in the Cash 
Department which was in charge of the Treasurers described as “ Contractor Trea- 
surers’’. Hence the main question in controversy between the parties was whether 
the appellant was an employee of the Bank or of the said ‘‘ Contractor Treasurers ”, 
whom we shall call the “ Treasurers”? for the sake of brevity. The Tribunal 
did not address itself to the determination of that question. This Court also did 
not discuss and decide the matter in Civil Appeal No. 66 of 1952,} but assumed 
that cashiers of the Bank were its employees. If that question had been decided 
by this Court, as the Tribunal erroneously thought this Court had, in Civil Appeal 
No. 66 of 1952,1 the controversy would have been at an end. Therefore when the 
respondent preferred an appeal to the Appellate Tribunal, the Bank at the forefront 
of its attack against the award of the Tribunal raised the ground that the Tribunal 
had not determined the basic question which could have given jurisdiction to the 
Tribunal to decide the dispute whether the head cashier was an employee of the 
Bank or was a nominee of the “ Treasurer ” as contended on behalf of the Bank. 
The Bank relied very strongly before the Appellate Tribunal on the memorandum 
of agreement (Exhibit 1) and the correspondence that passed between the Bank 
and the ‘‘ Treasurers”? on the one hand and the latter and the appellant before 
us on the other (Exhibits 2, 3, 4 and 5). 

The Appellate Tribunal rightly remarked that the Tribunal had recorded 
no finding on that basic question and had assumed that the respondent before 
it was an employee of the Bank. The Appellate Tribunal tock the view that 
the agreement (Exhibit 1) was decisive of that question. After referring in great 
detail to the terms of the agreement the Appellate Tribunal came to the conclu- 
sion that the cashier was not an employee of the Bank but of the Treasurers and that 
therefore the Tribunal had no jurisdiction to give any relief to the complainant 
before it. The award by the Tribunal was, in the result, set aside and the Bank’s 
appeal allowed. 


The appellant in this Court through his counsel Shri Chari, argued that the 
Appellate Tribunal had misinterpreted the provisions of the Industrial Disputes 
Act in coming to the conclusion that the Tribunal had no jurisdiction to entertain 
the dispute simply on the ground that one of the parties to the dispute had success- 
fully denied the relationship of employer and employee ; that the Appellate Tri- 
bunal misconceived its functions by basing its findings on the interpretation of 
the written agreement between the Bank and its Treasurers when it should have 
gone into all the relevant facts to determine the substance of the matter ; and finally, 
that the Appellate Tribunal misdirected itself on the question of the interpretation 
of the agreement for coming to the conclusion that the appellant was not an employee 
of the Bank but was a nominee of the “ Treasurers ™. It was further argued on 
behalf of the appellant that the Tribunal having based its decision on its previous 
award dated the 16th September, 1952, in Reference No. 3 of 1951 between persons 
more or less in the same position as the appellant and the respondent-Bank, in 
the back-ground of the decision of the previous Tribunals, e.g., the award 
of the Conciliation Board presided over by Mr. Justice Bind Basni Prasad of the 
Allahabad High Court, the award by the Tribunal presided over by Mr. K. CG. 
Sen and the award of the All India Industrial Tribunal (Bank Disputes), 
presided over by Sri S. Panchapagesa Sastri and the award dated the 24th March, 
1951, in Reference No. 20, the award of the Tribunal was really final. The argu- 
ment was that the award of the Tribunal was based on considerations of facts and 
circumstances disclosed in those earlier awards to which the Bank and its cashiers 
and other employees employed in the Cash Department were parties. It was 
thus a final finding of fact which was not open to appeal before the Appellate Tri- 
‘bunal. It was therefore contended that the Appellate Tribunal had no juris- 
diction to entertain the appeal and.to reverse the award of the Tribunal. 


i. Reported in ALR, 1953 S.C. 437. 
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On behalf of the respondent-Bank it was contended that no specific grounds 
had been taken either before the Appellate Tribunal or in the memorandum of » 
appeal to this Court that the Appellate Tribunal had no jurisdiction on the ground 
now taken by the appellant in this Court, nor was that ground taken in the state- 
ment of case. On merits it was contended by the respondent’s counsel that the 
Tribunal is as much bound by the rules of evidence and procedure as any other 
Tribunal and as the Tribunal had not addressed itself to the question whether the 
cashier-appellant was an employee of the Bank, the question was open before 
the Appellate Tribunal which was competent to pronounce on that basic question. 
Finally it was argued that on a true construction of the provisions of the agreement 
(Exhibit 1) this Court should accept the finding of the Appellate Tribunal that 
the appellant was not an employee of the Bank and that on that account the Tri- 
bunal had no jurisdiction to grant any relief to the appellant. 


On behalf of the ondent the case was practically rested on the construc- 
tion of the agreement (Exhibit 1). With reference to the terms of the agree- 
ment the learned counsel for the respondent argued that the Treasurers were not 
servants or employees of the Bank but were “ independent contractors”? and that 
the appellant and other employees in the Cash Department having been nominees 
of the “independent contractors”’, there could not be any relation of employer 
and employee between the Bank and the appellant. Itis therefore necessary to 
examine in some detail the terms of the agreement aforesaid. We set out below, 
underlining important words, the terms of the agreement in so far as they are rele- 
vant for the determination of the true relation between the Bank and the Treasurers. 
Though this agreement is dated the 1st May, 1944, clause (1) provides that it will 
be deemed to have commenced and come into force from the 15th March, 1942, 
the date of the death of R. B. Karam Chand Puri and will take the place of the 
previous agreement dated the 26th July, 1941, thus maintaining the continuity 
of the relationship between the Bank and the Treasurers. The agreement provides 
that the Treasurers shall diligently and faithfully serve the Bank at the Head Office 
and its various offices mentioned in schedule A attached to and forming part of 
the agreement and at other offices where they may hereafter be appointed trea- 
surers and shall in all respects diligently and faithfully obey and observe all lawful orders 
and instructions of the Bank or the person placed by the Bank in authority over 
them in relation to the due discharge of their duties as Treasurers. The Trea- 
surers in addition to the duties, liabilities and responsibilities devolving upon them 
by virtue of the provisions of the agreement shall also be liable to perform such 
duties and discharge such responsibilities as by custom usualy devolve on trea- 
surers in the employ of a bank. ‘The Treasurers shall be paid for their services a remunera- 
tion as mentioned in schedule A aforesaid or such remuneration as the General Board 
of Directors of the Bank may determine from time to time. Out of the remunera- 
tion paid to them by the Bank the Treasurers shall pay salaries to thetr nominees employed 
by them for performing the duties of a cashier in the Bank on their behalf or other 
functionaries of a similar nature. The salaries of such nominees employed by them 
will be fixed by the Treasurers themselves but the same will be subject to the ap- 
proval of the Bank. The remuneration of the Treasurers will be the net amount 
which will be left to them after paying salaries to their nominees employed by them for 
working as cashiers, etc. The Treasurers themselves will not be entitled to any kind 
of allowances besides the net remuneration as aforesaid but their nominees or working 
cashiers will be entitled to allowances which the authorities of the Bank may sanction for members 
of the staff from time to time. ‘The Treasurers shall employ the number of men at 
each office as mentioned-in schedule A aforesaid. The Board of Directors shall 
have the powers to increase or decrease the number of their nominees for any parti- 
cular office and the amount of remuneration fixed for that office. The Treasurers, 
shall be responsible for the due safety, both within and outside the premises of the 
Bank at any office placed under their charge, of all money, specie, ornaments, 
bullion, cash, etc. and of other valuable documents received by them for and on 
behalf of the Bank or from the Bank and shall be answerable to the Bank for all 
losses occurring either madvertently or by or through the negligence or misconduct 
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of the Treasurers or any of their nominees. The Treasurers shall be entitled to 
resign the services of the Bank by giving three calendar-months’ notice to the Bank. 
The Bank shall also be entitled to dispense with the treasurers’ services on giving three 
months’ notice. In case of gross negligence or misconduct or of any fraud, mis- 
appropriation or embezzlement by the Treasurers or any of the nominees in tbe 
discharge of their duties as such treasurers, no notice shall be necessary and the 
Bank shall have the right to dispense with their services forthwith. The Bank shall have 
the right to take the Treasurers into the service of the Bank after settlement of remuneration 
with the Treasurers at any other office or offices of the Bank. The Treasurers and their 
nominees shall obey all the orders, rules and regulations prescribed by the Bank with regard 
to the discharge of their duties by the cashiers aswell as with regard to the amount 
of balance they are allowed to keep with them. It shall be the duty of the cashiers 
to inform the manager of the Bank as soon as the balance in hand exceeds the pres- 
cribed limit and to ask for orders on the point. The Treasurers shall not engage any 
person as their assistant or peon about whose character, conduct or reliability the 
manager or the Board of Directors of the Bank may have any objection. The 
Treasurers shall also arrange that no person under employment absents himself 
from duty without the written permission of the manager for the time being. 
If any such employee is abesent without leave, or he is turned out on the 
objection of the Board or the Manager, the Treasurers shall forthwith appoint a 
substitute in his place. The Treasurers shall be responsible for the acts and defaults 
of all their nominees. The Treasurers and their nominees shall be entitled to tra- 
velling allowance according to rates sanctioned by the Board of Directors of the Bank. 
The Treasurers have deposited security of the value of Rs. 15,000 on which they 
shall be entitled to receive interest at the rate of 3} per cent. per annum. As a 
further security for the due performance of the terms and conditions of the agree- 
“ment as a cover for loss that may be caused to the Bank by any act or omission of 
themselves or any one of their nominees, the Treasurers hypothecated properties 
as per schedule C attached to and forming part of the agreement. Schedule A 
aforesaid contains the names of the offices, the monthly remuneration of the Trea- 
surers in respect of each one of those cffices separately, net savings of the ‘Treasurers 
after paying the salaries of the total number of men including cashiers, etc., as stated | 
against each one of the offices. 


Apart from the terms set out above bearing on the relation between the Bank 
and the Treasurers, some of which apply equally to their nominees, the following 
terms of the agreement bear directly on the relation between the nominees of the 
Treasurers, like the appellant, and the Bank. In this connection the agreement 
provides that the Board of Directors shall have the power to increase or decrease 
the number of the Treasurers’ nominees for any particular office and the amount 
of remuneration fixed for that office. Such nominees shall be entitled as servants 
of the Bank to any bonus which may from time to time be declared for the members 
of the staff. The bonus of the Treasurers shall be limited to the amount of their 
own net remuneration and no further. They shall not be entitled te any bonus 
to which their cashiers are not eligible under the rules of the Bank. The nominees 
of the Treasurers shall be entitled to participate as ordinary members of the staff in 
the provident fund constituted by the Bank. Such nominees shall also be entitled to 
travelling allowance according to rates sanctioned by the Board of Directors of the 
Bank whenever they are required to go to outstations on bank business. 


From the terms of the agreement aforesaid set out above almost verbatim 
omitting such clauses and words as are not relevant to this case, it will appear 
that the Treasurers are under the employment of the Bank on a monthly basis 
for an indefinite term, that is to say, until such time as either party to the agree- 
ment terminated it in accordance with the terms quoted above. They are under 
the complete control and direction of the Bank through its manager or other 
functionaries. ‘The Treasurers have to take their orders from day to day as 
regards the cash balance or other cognate matters relating to the safe custody 
of cash, valuable documents, etc. belonging to the Bank or its constituents. The 
Treasurers receive in respect of each office under their charge a certain named 
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sum out of which they have to pay the salary of a stated number of their assis- 
tants who may be head cashiers or cashiers or assistant cashiers and other such 
functionaries. They are entitled to receive bonus on the net amount secured 
to them as their remuneration, being the lump sum fixed in respect of each office, 
minus the salary of the assistants. It is true that these treasurers are not and can- 
not be expected to be personally present to discharge their onerous duties at 
each one of the large number of offices spread over the Punjab and .outside. 
Naturally hey had to be authorized to engage head cashiers, cashiers or assistant 
cashiers in respect of each of the offices placed in their charge. They had to 
rantee the fidelity of the persons so employed as their assistants. se 
assistants had to be persons in whose reliability, honesty and efficiency both 
the Bank and the Treasurers had confidence. The Treasurers have the right to 
nominate those assistants but the Bank had the final word in the choice. The 
Bank Manager has complete control over such nominees in the matter of leave 
of absence, discipline and conduct in the. discharge of their duties as assistants 
managing the cash and other valuables in the custody of the Bank. From the 
very nature of things it had to be a dual control in the sense that the Treasurers 
had to nominate the assistants who are to discharge those responsible func- 
tions in connection with cash and other valuables of the Bank and the Bank could 
not abdicate its powers of full control over the day to day working of the Cash 
Department. The nominees of the Treasurers are treated on the same footing as 
the other servants of the Bank in the matter of bonus, travelling allowance and pro- 
vident fund, ctc. It is true those nominees are to be paid by the Treasurers but it 
is out of the mcney provided by the Bank. 


It is not always easy to determine whether the relation between two parties, 
in the present case of the Treasurers vis-a-vis the Bank , is that of servants to a master 
or of independent contractors who have undertaken to do a particular job for their 
employer. The question has generally arisen in connection with the determination 
of vicarious liability of an employer in respect of acts done by his agent Nae a 
neutral word which includes an independent contractor as also a servant). The 
distinction between a servant and an independent contractor has been the subject 
matter of a large volume of case-law from which the text-book writers on torts 
have attempted to lay down some general tests. For example, in Pollock’s Law 
on Torts,* the distinction has thus been brought out :— 

“ A master is one who not only prescribes to the workman the end of his work, but directs or 
at any moment may direct the means also, or, as it has been put, ‘ retains the power of controlling the 


hat B teas is a peson subject to the command of his master as to the manner in which he shall 
do work. .. Se dee At ete 


An independent contractor is one who undertakes to produce a given result but so that in the 
actual execution of the work he is not under the order or control of the pogon i sia he oe it, 
and may use his own discretionin things not specified beforehand .*. 

Clerk & Lindsell on Torts (11th edition) at page 135 have ia iie ene 
tion of an independent contractor given by Pollock as quoted above. 


In the 11th edition of Salmond’s Treatise on the Law of Torts, the same 
distinction has been clearly indicated in the following passage at page 98 :— 

“ What then, is the test of this distinction between a servant and an independent contractor ? 

The test is the existence of a right of control over the agent in respect of the manner in which his work 
is to be done. A servant is an agent who works under the supervision and direction of his employer; 
an independent contractor is one who is his own master. A servant is a person engaged to obey his 
sire i s orders from time to time ; an independent contractor is a person engaged to do certain 
work, but to exercise his own discretion as to the mode and time of doing it—he is bound by his con- 
tract, but not by his employer’s orders” 
Those learned authors have secumed in great detail cases illustrative of thcse 
distinctions, indicating the circumstances in which the general rule has been ap- 
plied to individual cases with such modifications as the facts and circumstances 
of a particular case required. We are here not concerned with those nice distinctions 
which have been drawn in connection with the rule of vicarious liability in torts. 
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* Pages 62 and 63 of Pollock on Torts, 15th Edition. 


I]; SHIVNANDAN SHARMA 2, .PUNJAB NATIONAL BANK, LTD., (Sinha, .7.). 253 o 
$ 


We are here concerned only with the question how far the test laid down by the 
standard authors as quoted above can be applied to determine the present contro- 
versy whether the Treasurers of the Bank were its servants as contended on behalf 
of the appellant or independent contractors as claimed on behalf of the respondent- 
Bank, » The agreement between the parties, as summarised above, is a composite 
transaction constituting the Treasurers agents of the Bank, the former agreeing 
to indemnify the latter against any loss occasioned to the Bank due to the lack of 
fidelity and efficiency of the ministerial staff entrusted with the charge of the Bank’s 
cash and valuable documents. The Treasurers have been charged with the duty 
of nominating their assistants who are to be responsible in their day to day work 
to the Bank which all the time has full control over them in the matter of their 
leave of absence, as to how they shall keep the cash and other valuables and as to 
how they shall be under the general direction of the Bank’s manager or some other 
functionary who may be nominated by the Bank to supervise the work of the Cash 
Department. The Bank makes itself answerable to the employees thus appointed by 
th: Treasurers with the concurrence of the Bank for their bonus, provident fund 
and travelling allowance. For those purposes these assistants are to be on the 
same footing as the other employees of the Bank. 


It was contended on behalf of the respondent Bank that its agreement with’. 
the Treasurers shows that the latter had the fullest responsibility for the appoint- 
ment and dismissal and payment of salary of the employees in charge of the Cash 
Department of che Bank and that therefore the Treasurers could not but be inde- 
pendent contractors. It has already been noticed that the appointment of such 
assistants as are entrusted with the work of the Cash Department is not under the 
absolute power of the Treasurers. The appointment has to be approved by the 
Bank and the Treasurers cannot continue to employ those workmen in whose 
fidelity and efficiency the Bank has no confidence. Hence both in the matter of 
appointment and dismissal of the employees the Bank reserves to itself the power 
to give direction to the Treasurers. Similarly in the matter of the payment of 
salary the money comes out of the coffers of the Bank, though it may be paid by 
the hand of the Treasurers. In this connection it was contended on behalf of the 
appellant that payment of salary of the employees in the Cash Department is made 
through the Bank itself but we have no tangible evidence in this case beyond the 
bare assertion at the Bar. But, in our opinion, the situation in respect of the appoint- 
ment, dismissal and payment of salary of he employees of the Cash Department 
is analogous to that of the employees of a particular department of Government, 
in which appointment and dismissal of ministerial staff may rest with an authority 
so empowered by the head of the department. Payment of salary may also be 
made by the appointing authority but the money comes out of the Government 
treasury. In those circumstanc s, can it be rightly asserted that those employees 
are not the servants of Government? The analogy may not be perfect, because, 
in the present case, the appointment and dismissal of the employees of the Cash 
Department is the joint responsibility of the Bank and its Treasurers. It has got 
to be so because the Treasurers are the guarantors of the fidelity and efficiency of 
the employees and the Bank has to exercise complete ccntrol over the day to 
day discharge of their functions because it is the Bank which is vitally and immedia- 
tely concerned with the efficient and honest discharge of the duties of the assistants 
in the Cash Department, the efficient running of which is the most important of a 
bank’s functions. . 

It will further be noticed with reference to the terms of the agreement set 
out above that whereas the Treasurers and their nominees have to take their orders 
from the Bank Manager or other such functionary, there is no specific provision 
that those nominees shall discharge their day to day functions urder the direct 
control of the Treasurers or that they will be subject to the immediate ccntrol of 
the Treasurers in the discharge of their daily duties and in the matter of the grant 
of leave of absence. ‘There could not be such a provision, as a dual control of 
that kind in the daily work of the employees would lead to a great deal of confusion. 
and lack of discipline amongst the ministerial staff. The employees of the Cash 
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Department have of necessity to be under the direct control of the Bank Manager 
or of some other functionary appointed by the Bank. It is the Bank which has 
undertaken the responsibility in the matter of their pay and prospects in the service 
and naturally therefore, such employees, even as other employees of the Bank 
have to take their orders from the Bank. It must therefore be held that the Trea- 
surers are the servants of the Bank and that their nominees must equally be so. 


The Appellate Tribunal held that on a reading as a whole of the clauses 
of the agreement aforesaid the appellant was an employee of the Treasurers and 
not of the Bank. It did not address itself pointedly to the question as to what 
was the exact relation between the Bank and the Treasurers. It did not also con- 
sider the question as to what would be the position of the employees of the Cash 
Department ots-a-vis-the Bank if it w re held that the Treasurers themselves were 
the servants of the Bank and not independent contractors. Before the Appellate 
Tribunal both parties appear to have concentrated their attention on the question 
as to whether the employees of the Cash Department were servants of the Bank 
or of the Treasurers. In our opinion, that was not a correct approach to the deter- 
mination of the controversy between the parties. If the Treasurers’ relation to 
the Bank was that of servants to a master, simply because the servants were autho- 
rized to appoint and dismiss the ministerial staff of the Cash Department would 
not make the employees in the Cash Department independent of the Bank. In 
that situation the ultimate employer would be the Bank through the agency of 
the Treasurers. It was argued on behalf of the respondent that even if it were 
held that the Treasurers were the servants of the Bank and not independent contrac- 
tors, the legal position of the employees of the Cash Department vis-a-vis the Bank 
would be the same, namely, that they will be in law the servants of the Treasurers. 
In our opinion, there is no substance in that contention. If a master employs 
a servant and authorizes him to employ a number of persons to do a particular 
job and to guarantee their fidelity and efficiency for a cash consideration, the emplo- 
yees thus appointed by the servant would be equally with the employer, servants 
of the master. It is not always correct to say that persons appointed and liable 
to be dismissed by an independent contractor can in no circumstances be the em- 
ployees of the third party. This would be clear from the following observations 
of Lord Esher, M.R., in the case of Donovan v. Laing, Wharton, & Down Construction 
Syndicate 1— 

“ Tt is true that the defendants selected the man and paid his wages, and these are circumstances 
which, if nothing else intervened, would be strong to show that he was the servant of the defendants. 
So, indeed, he was as to a great many things ; but as to the working of the crane he was no longer 
their servant, but bound to work under the orders of Jones and Company, and, if they saw the man 
misconducting himself in working the crane or disobeying their orders, they would have a right to 
discharge him from that employment ”. 

Those observations have been approved in the latest decision of the House of Lords 
in the case of Mersey Docks & Harbour Board v. Coggins & Griffith (Liverpool) Lid.*. 
The House of Lords distinguished that ruling on facts but did not depart from the 

neral rule laid down in the earlier decision that the determinative factor 
is as to which party had control over the workers as to hew they would do their 
job from day to day. Lord Macmillan in his speech at page 14 has observed as 
follows : 

“ Many reported cases were cited to your Lordships but where, as all agree, the question in each 
case turns on its own circumstances, decisions in other cases are rather illustrative than determinative. 
So far as attempts have been made to formulate a criterion of general application, it cannot be said 
that these attempts have been very successful ”’. 

It would thus appear that the questicn as to whose employee a particular 
person was has to be determined with reference to the facts and circumstances of 
each individual case. Lord Perter in the course of his speech in the reported case 
(supra).at page 17 has observed as follows :— 


“ Many factors have a bearing on the result. Who is paymaster, who can dismiss, how long the 
alternative service lasts, what machinery is emploved, have all to be kept in mind. The expressions 


1, (1893) 1 Q.B.D. 629 at 632. a. LR. (1947) A.C. 1. 
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used in any individual case must always be considered in regard to the subject matter under discussion 
but amongst the many tests suggested I think that the most satisfactory, by which to ascertain who is the 
employer at any particular time, is to ask who is entitled to tell the employee the way in which he is 
to do the work upon which he is engaged”. 


As indicated above, in the present case the direction and control of the appel- 
lant and of the ministerial staff in charge of the Cash Department of the Bank 
was entirely vested in the Bank through its manager or other superior officer. 
We have therefore no hesitation in differing from the conclusion arrived at by the ~ 
Appellate Tribunal and in‘holding that the appellant was an employee of the Bank. 
That being so, the Tribunal had the jurisdiction to make the directions it did in 
respect of the appellant. The respondent did not at any stage of the proceedings 
challenge the orders of the Tribunal on its merits. That conclusion being reached, 
there is no difficulty in upholding the orders of the Tribunal in respect of the appel- 
lant. It is therefore not necessary to pronounce upon the other points raised by 
the parties. The appeal is accordingly allowed with costs throughout. 


G.R/K.S. Appeal allowed. 


[End or Vot. (1955) 1 M.L.J. (S.C.)]. 
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the conditions mentioned in the latter, when there is a Parliamentary declara- 
tion thereunder. The impact of Article 286 (3) is, it should be noted, not con- 
fined to: the Explanation but extends to the whole of Article 286 (1) (a). It ope- 
rates not only on the inter-State sales falling within the Explanation but also 
on gales which are indisputably intra-State, and it controls both of them on the 
principle of generalia specialibus non derogant. , 


It is next contended that the sales to which the Explanation applies, takes 
place as a fact in the course of inter-State trade, and that the Explanation could 
not be construed as altering that fact, and that its true scope was merely to 
shift the sstus of the sale from the selling to the delivery State. Conceiving 
inter-State trade as a stream flowing from point A im the selling State to a point 
B in the delivery State, it was argued that what the Explanation did was to shift 
the situs of the sale from point A to point B, that the stream was still there des- 
pite the shifting and that the sale therefore did not cease to be in the course of 
inter-State trade. With respect, the fallacy in this argument lies in thinking. 
that after the shifting of the situs from point A to B, the sale could be regarded 
as one in the course of inter-State trade. A sale could be said to be in the 
conrse of inter-State trade only if two conditions concur: (1) A sale of goods, 
and (2) a transport of those goods from one State to another under the ‘contract 
of sale. Unless both these conditions are satisfied, there can be no sale in the 
eourse of inter-State trade. Thus, if X, a merchant in State A goes to State B, 
purchases goods there and transports them into A, there is undoubtedly a move- 
ment of goods in inter-State commerce. But that is not any contract of 
sale. X might be entitled under Article gor to certain rights in the matter of 
transportation. But Article 286 (2) has no application, as there is no sale in 
the course of inter-State trade or commerce. In the same illustraton, if X after 
transporting the goods into State A sells them, then also there is no sale in the 
course of inter-State trade. It is true that there is a sale, and there is also a 
movement of goods from one State to another. But that movement has not been 
under the sale, there having been no sale at the time of transportation. In 
Rottschaefer on Constitutional Law (1939 Edition) sale in the course of inter- 
State commerce is thus defined: 

“ The activities of buying and selling constitute mter-State commerce if the contracts therefor contem- 
plate or necessarily involos the movement of goods in inter-State commerce ”. 

The law is thus stated by Gavit in “‘Commerce Clause’’ (1932 Edn.) :-— 

“The dividing line between an inter-State sale and intra-State sale is rather tine, although 
clear. If the goods are shipped into a State without a previous gale, any sale within the State is 
antra-State commerce. 
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Thus if the sale succeeds the transportation in point of time, however close, the State may license 
it”. 
In William T. Wagner v. City of Covington,! it was held that local sales of 
goods brought into the State from outside for the very purpose of the sale were 
not parts of inter-State commerce. , The following observations at page 197 
might be quoted: l 


“ Of course the transportation of plaintiffs’ goods across the state line is of itself inter-State com- 
merce ; but it is not this that is taxed by the City of Covington, nor is such commerce a part‘of the 
business that is taxed, or anything more than a preparation for it. So far as the itinerant vendi 
is concerned the goods might just as well have manufactured within the State of Kentucky ; 
to the extent that plaintiffs dispose of their goods in that kind of sales, they make them the subject 
of local commerce ; and this being so, they can claim no immunity from local regulation, , whether 
the goods remain.in original packages or not”. 


In the light of the above principles, what is the legal character of the sales 
effected by the appellant and sowght to be taxed by the respondent? There is 
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firstly the fact that the goods were actually delivered in Bihar, and secondly; 
there is the fiction enacted by the Explanation that the sale had taken place not - 
in Bengal but in Bihar. If both sale and delivery are in Bihar, it is difficult to 
see how the sale can be gaid to be in the course PP trade. The argu- 
ment of the appellant that there was, in fact, a movement of goods from Bengal 
to Bihar and that stood unaffected by the fictional shifting of the situs of the 
sale from Bengal to Bihar, overlooks that by this very shifting, the character 
and complexion of the sale become altered, because as the sale follows the trans- 
port of goods, it cannot, according to the principles already stated, Be said to be 
in ‘the course of inter-State trade. It may be urged as against this conclusion 
that as the Explanation to Article 286 (1) (a) merely shifts the stius of the sales, 
and leaves unaffected the agreements to gell which must in the present case be 
held to haveSbeen made at Calcutta when the appellant executed the orders 
received from the Bihar purchasers, the transport of goods from Bengal to Bihar 
was under the above contracts to sell, and that therefore the sales were in the 
course of inter-State trade. Such a contention would be untenable, because the’ 
expression ‘‘contract of sale’’ in this context has the same meaning as the words 
“contract of buying and selling’’ in the definition of inter-State commerce given 
by Rott$chaefer in the passage already quoted, and they both refer to the bar- 
gain resulting in the sale irrespective of whether it is in the'stage of an agree- 
= mert to sell, or whether it is a sale in which title to the goods has passed to the 
purchaser. That is also the definition of ‘contract of sale’ in section 5 (1) of the 
Indian Sale of Goods Act. As there can be only one final and concluded bargain 
in respect of any particular sale, and as that is fixed by the Explanation at Bihar, 
it follows that there could not be any bargain with reference thereto in Calcutta, 
and the movement of goods from Bengal to Bihar was not under any contract of 
‘sale. The position in law is exactly the same as if the goods had been sent by 
the seller from Bengal to Bihar on his own account and then sold there and 
delivered to the purchaser, m which case it would be indistinguishable from 
Wiliam T. Wagner v. City of Covington’, and the sale would clearly be intra- 
State.’ This conclusion does not negative the factum of inter-State movement of 
goods, and does not prevent any rights being put forward on that footing under 
Article 301. It enly negatives the notion of a sale in the course of inter-State 
trade, and thus takes it out of the purview of Article 286 (2). 

It was argued that the Expldnation merely enacted a legal fiction; and 
that it being a well-established rule of construction that legal fictions should be 
limited te the purpose for whirh they are enaeted, it would be contrary to this 
rule to hold that the Explanation not merely shifted the situs of the sale but 
also obliterated the course of inter-State commerce, But the conclusion that the 
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is not the result of any extension of the fiction because, as already stated, the 


factum of inter-State transportation is not ignored. That is the legal conse- ‘ 


quence of the fictional shifting of the situs. It will be useful in this connection 
to quote what Lord Asquith observed in dealing with a similar contention in 
East End Dwellings Co. Lid. v. Finsbury Borough Council’; 


“ If you are bidden to treat animaginary state of affairs as real, you Must surely, unless prohibited 
from doing so, also imagine as real the consequences and incidents which, if the putative state of 
affairs had in fact existed, musr inevitably have flowed from or accompanied it. One of these in 
this case is emancipation from the 1939 level ofrents. The statute says that you must Imagine a certain 
state of affairs ; ıt does not say that having done so, you must cause or permit your,imaginatien to 
boggle when it comes to the inevitable corollaries of that state of affairs,” 


It is -next’ contended that the view that sales in which goods’are delivered for 
consumption within the State are not within Article 286 (2) would render that 
provision practically useless, because sales for purposes other’ than consumption 
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such as for resale must be very few and negligible. Why should a seller for 
consumption, it is asked, get his goods from an intermediary and not directly‘ 
from the manufacturer? But then, the Constitution has itself recognised in clear. 
and unmistakable terms a distinction between sales in which goods are delivered 
for ednsumption and sales in:which they are delivered for purposes: other than 
consumption such as re-sale, and what purpose this distinction serves, the appel- 
lant has been unable to explain. Besides, what are the materials on which we 
can brush it aside on the ground that it is not one of substance? One of the 
developments of modern big business is the agency system under whieh middle- 
men enter into contracts with manufacturers, stipulate for monopoly of the 
distribution rights within a specified area, guarantee a certain volume of busi- 
ners, and are granted liberal commission on the sales. In such cases, retail 
sellers can get the goods only from the distributors, and even when there is no 
grant of monopoly, it is nothing unusual in business that large distributors are 
able to get the goods from the manufacturers on rates more favourable than 
retail sellers can obtain and that consequently, it is more economical for the 
latter to buy them from the distributors than from the manufacturers. And it 
is not without significance that the distinction between the two classes of sales. 
has been recognised in commerciall} advanced America for now nearly a century 
and recognised for this very purpose; and how can such a distinction be 
characterised as unsubstantial? 


. ' t 
It was finally contended by the learned Attorney-General that if Article 

286 (2) were to be construed as not comprehending sales falling within the 
Explanation, then there would be nothing on which it could operate. The 
argument was thus presented: Article 286 (1) (a) bars the selling State, in the, 
present case Bengal, from taxing the sale because by reason of the Explanation, 
it becomes an outside sale, and if Article 286 (2) is to be construed as not barring 

the delivery State, in the instant case Bihar, from taking the sale, then there is. 
no sale to which it can apply, and it will serve no purpose. The error in this 
argument lies in taking the illustration as exhausting the entire range of inter- 
State trade. But.that is not correct. - Inter-State commerce consists in a flow 
of goods not merely from one State to another but in its continuous flow through 
several States, and Article 286 (2)-is designed to protect such a flow without be- 
ing burdened by State taxes. Thus, if A in e selis to B in Bihar, and if 
in his turn B sells the same goods to C in U. for local consumption, there 
will be inter-State commerce under Article 286 o and in the course thereof, 
there will be two sales. Taking first the sale from Bengal to Bihar, Bengal can 
tax it under Article 286 (1) (a) because the Explanation thereto is not appli- 
cable as the delivery to Bihar is not for local consumption. But Article 286 (2: 
would interpose a bar. Bihar cannot tax the salé under Article 286 (1) (a), 
because that is an outside sale, the Explanation heing inapplicable. Coming next 
to the sale by Bihar to U. P., Bihar will be entitled to tax it under the body of 
Article 286 (1) (a) as the sale took place inside its limits. But it cannot do so 
as under the Explanation, it becomes an outside sale. But U.P. will be entitled to 
tax the sale under the Explanation as it was for consumption within that State. 
Thus, the effect of the combined operation of both Article 286°(2) and Article 
286 (1) (a) read with the Explanation is that the only State which can tax the 
_ Sale 1s the one in which the goods are sold for local consumption. 


These are the objections advanced by the appellant against the view that 
the sales covered by the Explanation are outside Article 286 ee and they are 
not of sufficient weight to overthrow it. 


‘The consideration of this question will, however, be nan without an 
examination of the other two views that have been put forward as to the true 
meaning and scope of Article 286 (2). . The second view—and.that was taken 
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by Bhagwati, Jd., in The State of Bombay v. The United Motors (India) Lid} —~ 

is that the sales covered by the Explanation are in the course of inter-State trade 
and they are, therefore, within the purview of Article 286 (2), but that as the 
latter is a general provision covering all sales in the course of inter-State -trade, 
and the former deals only with a special class thereof, the maxim gentralia 
spectalsibus non derogant applies, and the Explanation prevails as against Article 
286 (2). It will be noticed that this agrees with the first view in its conclusion 
but it differs from it on the reasoning by which it reaches it. According to the 
first view, sales in the course of inter-State trade contemplated by Article 286 (2) 


‘include only those under which goods aré delivered for purposes other than~ 


local consumption ; whereas according to the second, they include all sales includ- 
ing those in which goods are delivered for consumption within the State and 
those in which they are delivered for other purposes. According to this view, 
therefore, there is conflict between the Explanation and Article 286 (2), and the 
‘solution for it is to be sought in the application of the rule of contruction that 
general provisions do not derogate from the special. As between these two 
views, the first view is, for the reasons already given, to be preferred. But if the 
contention that Article 286 (2) applies both to sales in which goods are delivered 
for local consumption and those in which they are delivered for other purposes 
is correct, then it is difficult to see how the appellant can escape the conclusion 
reached by Bhagwati, J., in The State of Bombay v. The United Motors (India) 
Lid.* The appellant is ' plainly in the horns of a dilemma. Sales in which 
goods are delivered for local consumption fall either outside Article 286 (2) or 
inside it. If they fall outside Article 286 (2), then the appellant can claim no 
immunity from taxation under that provision. In case they fall inside Article 
286 (2), then the Explanation must prevail as against it on the principle gene- 

ralia specialibus non derogant, antl the sales will be liable to be taxed. To get 


out of this difficulty, the appellant contended that Article 286 (2) and the Expla- 


nation related to two different matters, and therefore the. maxim in question 


had no application. The argument was that Article 286 imposed a number of, 


restrictions on the power of the State to tax sale of goods from different angles, 
e.g., When they were outside the State, Article 286 (1) (a); in the course of ex- 
- port or import, Article 286 (1) (b); in the course of inter-State trade, Article 
286 (2); and in relation to commodities declared essential by Parliamentary 
legislation under Article 286 (3); that the Explanation was enacted from the 
standpoint whether the sales were outside or inside and Article 286 (2) from 
the standpoint whether they were in the course of inter-State trade or intra- 
State trade, and that the purpose and the policy of the two provisions being 
different, their subject-matter must be held to be different and that therefore 
the maxim was inapplicable. 


I see no force in this contention. It is a cardinal rule of construction that 
when there are in a Statute two provisions which are in conflict with each other 
such that both of them cannot stand, they should, if possible, be so interpreted 
that effect can be given to both, and that a construction which renders either of 
-them inoperative and useless should not be adopted except in the last resort. 
This is what is known as the rule of harmonious construction. One application 
of this rule is that when there is a law generally dealing with a subject and 
another dealing particularly with one of the topics comprised therein, the general 
Jaw is to be construed as yielding to the special in respect of the matters com- 
prised therein. Now, the reason of. the rule requires that it should apply when- 
ever there is overlapping of the fields occupied by two conflicting enactments, 
and when that is shown, it would not be logical to exclude its application on 
the ground that the enactments have been made with a different purpose. It is 
the identity of the subject-matter of the conflicting provisions, not the identity 
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of their purpose or angle of vision, that is essential for the application of the 
maxim’, No authority was cited for limiting it in the manner contended for by 
the appellant. Now, it is the appellant’s own contention that the sales covered 
by the Explanation are within the purview of Article 286 (1) (a), and are there- 
fore exempt from taxation thereunder, and that such taxation would: be per- 
missible only when the hold of Article 286 (2) over the Explanation is removed 
by Parliamentary legislation under that sub-clause. That is to say, the subject- 
‘matter of the Explanation is within the coverage of Article 286 (2), and that the 
two provisions are directly in conflict. It is difficult to see’ how consistently 
with this stand the appellant could resist the application of the maxim afore- 
said. It is true that Bhagwati, J., who took that view in The State of Bombay v. 
Phe ‘United Motors (India) Lid.1 has now retreated from that position. But 
with respect, there is irrefragable logic in his reasoning in that decision, and 
that commends itself to me. ; 


Then, there is the third yiew that the sales to which the Explanation 
applies are in the course of inter-State trade, and therefore fall within the pur- 
view of Article 286 (2), and that in consequence, the power of the delivery State 
to tax those sales is incapable of exercise, as it is within the prohibition con- 
tained in that Article, and that when the Parliament enacts a law in terms of 
Article 286 (2) lifting the ban thereunder, then and not until then could the 
Explanation have any operation. That was the view expressed by Bose, J., in 
The State of Bombay v. The United Motors (India) Lid. and by Das, J., in 
State of Travancore-Cochin v. Shanmugha Vilas Cashew Nut Factory?. Briefly 
according to this view Article 286 (2) controls the Explanation. Can this be sus- 
tained on the language of the enactment? The Explanation is not expressed to 
be subject to Article 286 (2). Nor does the latter contain the words ‘‘notwith- 
standing anything contained in the Explanation to Article 286 (1) (a)’’. These 
are simple and familiar expressions used by the legislature when it intends that 
a particular provision in the Statute should be subject to or override another. 
Nor is there anything in the langnage of the Explanation providing that its opera- 
tion is not to be in praesenti but contingent on Parliamentary legislation under 
Article 286 .(2). To construe, therefore, Article 286 (2) as controlling the Bx- 
planation, we must import into the Statute words which are not there and 
thereby cut down the operation of the Explanation which on its terms is of equal 


z 


authority and potency with Article 286 (2). 


There being nothing express in the language of the enactment to lead to 
the eonclusion that the Explanation is controlled by Article 286 (2), it bas to be 
seen whether that conclusion can be drawn on a construction of the relevant 
provisions of the Statute. The appellant argues that it can be, and relies firstly 
on the saving clause in Article 286 (2), and secondly, on the proviso-thereto as 
supporting it. The argument based on the saving clause may thus be stated: 


The contention that Article 286 (2) controls the Explanation would have resulted . 


in rendering the latter wholly nugatory, if the words f‘except in so far as Parlia- 
ment may by law otherwise provide’ had not been tHere. But that result is 
avoided by the saving clause under which the Explanation can come into ope- 
ration when there is Parliamentary legislation lifting the ban under Article 
286 (2). This construction, it is argued, gives effect ‘to the plain language of the 
Article and also to both the provisions. But when examined, it will be seen that 
-far from giving effect to both the Explanation and Article 286 (2), this construe- 
tion results in destroying one or the other of them. The harmonious construc- 
tion which the law favours is one which gives operation to both the provisions 
_at the same time but in their respective spheres. But according to the apppel- 
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lant, if Article 286 (2) is in force then the Explanation cannot operate; and if 
the: Explanation is to operate, it ean only be if the Parliament puts an end to 
Article 286 (2) by legislation thereunder. This construction, far from recon- 
ciling the two provisions and giving operation to both of them, renders them 
uncomproinisingly’ hostile, and makes their co-existence and co-operation im- 
possible. 


It is also open to question whether the saving clause could be referred to 
for the purposes of determining the respective spheres of operation of the Ex- 
planation and the body of Article 286 (2). The scope of a saving clause or an 
exception is that it operates within the area covered by the main provision on 
which it is engrafted. It cannot add to it though, when in force, it can 
detract from it. . It would, therefore, be inadmissible for enlarging what would 
otherwise be the sphere i in which Article 286 (2) would oprate. If the view that 
Article 286 (2) controls the Explanation cannot be maintained on a construction 
of the body of Article 286 (2) and the Explanation, it.cannot properly be adopt- 
ed on the strength of the saving clause annexed thereto. 


-  ‘There“was considerable discussion before us as to the nature and scope of 
- the law that could be ehacted under Article 286 (2). It must be confessed that 
the matter is not free from doubts and difficulties. But about one thing, there 
can bė no dispute. The law to be enacted by Parliament cinnot run counter to 
any of the provisions of the Constitution. Thus. it cannot itself impose a tax 
on sales, that being within the exclusive jurisdiction ‘of the States under Entry 
54 in List II. Nor can it confer a power to tax a sale in the course.of inter- 
State commerce on any State of its own choice in contravention of the Eixplana- 
tion to Article 286 (1) (a). Its operation can only be negative. It can lift the 
ban imposed by Article 286 (2). It was suggested for the appellant that it can 
do that as regards particular commodities or with reference to particular States, 
and that further in so limiting the operation it could enact suitable provisions 
for an equitable adjustment of the interests of all the States. But laws limited 
in their operation to specified commodities and States must in their very nature, 
be temporary legislation to be withdrawn and re-enacted from time to’ time 
suitable to the ever-changing conditions of inter-State trade and commeree:’ Tf 
that was the sort of legislation that the Constitution-makers had in mind, one 
would have expected that the authority contemplated by Article 307 would have 
been empowered to deal not merely with the matters mentioned in Articles 301 
to 304 but also Article 286 (2), and it is also not a little surprising that no legisla- 
tion should have been, enacted on those lines during all these years. In any 
event, it must be a profitless task to speculate on the scope and effect of a 
hypothetical legislation under Article 286 (2), and it would be unsafe to base 
any conclusion as to the true scope of the Explanation on the existence of a power 
in the Parliament to enact a law under Article 286 ( 2). 


The contention based on the proviso to Article 286 (2) must now Be con- 
sidered. It was argued that while the proviso is to have operation notwith- 
standing anything contained in Article 286 (2) it does not similarly override 
Article 286 (1) (a) and that therefore when the President issued an order unden 
that proviso, the Explanation would have operation, and that therefore it was 
‘ not useless. To this contention, there are two answers: (1) An order issued by 
the President under the proviso can operate only to continue existing taxes. It 
cannot go further, and authorise the imposition of a tax even when the condi-. 
tions mentioned in the Explanation are satisfied, if, in fact, it had not ‘been 
previously collected. Therefore, the Explanation ean have no practical effect 
on the operation of the proviso. If, in fact, a delivery State: had been levying 
a tax before the commencement of the Constitution, that would continue to be 
valid under the proviso, not by the operation of the Explanation but by reason 
of the fact that it had been levied before. ‘hus, the Explanation as such has 
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no operation.” (2) It should also be mentioned that prior to the Constitution 
no State was actually levying a tax on the basis of delivery and therefore the 
Explanation could have rio practical effect even when the President made the 
order. The Constitution-makers presumably had befere them -the sales tax 
legislation of all the States, and it is a legitimate inference that they could not 
have thought of the Explanation as deriving any foree or operation by reason 
of an order of the President under the proviso. 


Mr. Taikad Subrahmanya Iyer, counsel for M. K. Kuriakose, one of the 


Anterveners, arguing in support of the contention of the appellant that Article 


286 (2) is ‘the controlling provision, suggested a third, category of cases wherein 
‘the Explanation could operate apart from a law under the saving clause in Arti- 
cle 286 (2) or the order of the President under the proviso thereto. His argu- 


~ ment was this: Suppose that both the seller and the purchaser are in State ‘A’ 


and.the goods are located in State ‘B’. The instrument of sale is executed in 


‘State A, and pursuant thereto, the purchaser gets actual delivery of the goods’ 


in State. B. Aricle 286 (2) has no application to the sale ag there is no inter- 
State movement of goods thereunder. But for the Explanation,- State A would 
‘have been entitled to tax the sale as it was inside that State. But the Explana- 
tion bars it, and confers on State B the right to tax it. This, it is contended, 
gives ‘operation to the Explanation consistently with the view that it is eon- 
trolled by Article 286 (2). The assumption underlying this argument is that the 
property in the goods passed in State A when the instrument of sale was exe- 
cuted, though the goods were then located in State B. But this is not correct. 


`% 


It is one thing to say that title to the goods passes at the time when the instru- | | 


ment of sale was executed and quite a different thing to state that it passes at 
the place where it is executed. Considering the matter with-particular reference 
to the power of a State to impose tax, sale is a practical conception having rela- 
tion to the right to enjoy and dispose of the goods, and it is a well-settled fea- 
ture of all sales-tax legislation that the power to tax the sale is annexed -to the 


_ place where the goods are located at the time of the contract. Under the gene- 


ral law also, the position is that title to the goods passes in the State in which 
the goods are sifuated at the time of the sale. In Badische Anilin Und Soda 
Fabrik v. Hickson, there was a contract of ‘sale signed by both the parties in 
England with reference to goods situated in Switzerland. The'action was laid 
Jin England for breach of patent, and the point for decision was whether it was 
“maintainable there. If would have been maintainable there if the sale was in 
_England but not if it was in Switzerland. It was held by the House of Lords 
that the sale was not in England, and that the action did not lie. The position 


. in law was thus stated by Lord Loreburn, L.C., at page 421: 


“As I understood him, Mr., Cripps argued that the defendant had ‘ vended’ these ere in 
England within the terms of the patent. He admitted that merely to make a contract of sale would 
not be” vending’ or, to use a word in sense equivalent and in use more familar, selling. But he 
maintained that if the contract to sell was made in England, and, in pursuance of it goods were, by 
the consent of buyer and seller, appropriated to meet the contract, then the transaction became a sale 
completed in England, and that it did not signify whether the goods were at the time of such appro- 
priation in England or abroad. 


I cannot accept that view. A contract to sell unascertained goods is not a complete sale, but a ` 


- promise to sell. There must be added to it some act which completes the sale, such as delivery or the 


appropriation of specific goods to the contract by the assent, express or implied, of both buyer and 
seller. Such appropriation will convert the executory agreement into a complete sale ”’. 
+ ot * + * 


In my opinion, if you must decide in what country an appropriation of goods by consent takes 
place, it takes place not where the consent is given, but where the goods are at the time situate.” : 
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these observations, it cannot be contended that the title to the goods 
, State A and that State B gets the right to tax by reason of the Expla- 
State B gets the power to tax the sale not under the Explanation but 
. the general law. This contention, it should be notéd, has reference to ' 
S which ex hypothesi are outside Article 286 (2), and has only an indirect 
¿aring on the question whether Article 286 (2) controls the Explanation. 


lt is necessary now to refer to the arguments addressed by both parties 
based on what were stated to be the broad principles underlying the Constitu- 
tion and on considerations of hardship or inconvenience arising from one view 
or the other. It-.was argued for the appellant that the intention of the Consti- 
tution-makers as disclosed in Ariele 301 was to encourage the free flow of trade 
and commerce within the Union unimpeded and unobstructed by State legisla- 
tion, that Article 286 (2) was enacted in furtherance of that policy, as taxation 
by the States might become so heavy as to become burdensome to inter-State 
commerce; that the normal situation envisaged by that Article was, therefore. 
that no tax should be levied on sales in the edurse of inter-State trade, power - 
being reserved in Parliament to intervene in appropriate cases and that 
consistently with this policy, Article 286 (2) should be construed as the con- 
trolling provision and the Explanation as an emergency reserve. The reply of 
the respondent was that the intention of the Constitution as expresed in Article 
286 (1) (a) was to avoid multiple taxation of sales in the course of inter-State 
= trade, and not to free them from any taxation, that the Constitution did con- 
template the levy of one tax on every sale, and that the construction of the 
appellant, if accepted, must place local sales in a greatly disadvantageous 
situation as against sales in the course of inter-State trade, and that must result 
in driving out local trade and business across the borders of the State. À 


The appellant is undoubtedly right in his contention that the Constitu- 
tion intended trade and commerce within the Union to be free, But the ques 
tion is whether that requires that there should be no tax at all at any stage 
even when the goods have come to the end of their journey as a result of sale. 
That clearly is not the law in America where inter-State commerce is highly 
developed and jealously protected. That the Constitution did contemplate one 
tax on a sale in the course of inter-State trade when it is for local consumption 
is clear from the Explanation. To argue that freedom from taxation under 
Article 286 (2) is the normal condition, and that taxation under the Explanation 
is an excéption is to beg the very question that we have got to decide. No other 
provisions of the Constitution have been cited as expressive of that intention. 
On the other hand, such indication. as there is, tends in the opposite direction. * 
Article 304 (a) which is an exception to Article 301 authorises the imposition of 
a tex on imported goods when similar goods locally manufactured are subject 
to a State tax provided that such imposition is not discriminatory. It is true, 
as contended by the learned Attorney-General, that under Article 304 (a) the 
tax is levied on the goods whereas under Article 286 (2) it is laid on the transac- 
tion of buying and selling. But on a question of policy, what difference would 
&t make whether the tax is imposed on the transaction of sale or on the import 
of goods, as in either case it must fall on the consumers? That clearly is’ the 
reasoning of the majority of the learned Judges in The State of Bombay v. The 


United Motors (India), Lid., and there has been no satisfactory answer to it by 
the appellant. bn ig 


On the other hand, Article 304 (a) lends considerable support. to the con- 
tention of the respondent that it could not have been the intention of the Con- 
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stitution to place local sales in a worse pogition than sales in the course of inter- 
State commerce, which must be the result of holding that sales,in the course of 
inter-State trade are immune from taxation under Article 286 (2), while intra- 
State sales are liable to be taxed under Entry 54. What reason or justice can 
there be for making a local purchaser of goods pay a higher price therefor than 
what a purchaser of the same goods across the State line would have to pay? 
The only answer that was suggested was that the State might refrain from tax- 
ing even intra-State sales of those commodities which are the subject-matter of 
inter-State trade. Seeing that inter-State trade is happily:an expanding factor 
in national ljfe, and that it tends to comprehend an increasing variety of goods, 
there will be left, if the suggestion of the appellant is to be followed, very few 
commodities which the State could tax, and Entry 54 might as well be effaced 
from out of the Constitution. There is, besides, the apprehension expressed by 
the respondent—and it cannot be brushed aside as fanciful—that if the conten- 
tion put forward by the appellant is accepted, then it must inevitably result in 
local trade shifting on to adjacent States. If the scheme of the Constitution is, 
as I conceive it to be, to put both intra-State sales and sales in the course of 
inter-State trade on the same footing—and that is manifest on the language of 
Article 301—it must follow that as the former are liable to be taxed under. Entry 
54, the latter should also be similarly liable to be taxed, and that_is precisely 
what the Explanation provides for. 


Tt was next argued for the appellant that the view that under the Ex- 


- planation delivery States would be entitled to tax all sales in the course of 


imter-State trade if goods are delivered for consumption there, would render 
sellers liable to he taxed in all the States in which their goods are’ sold. and that 
would subject them to a perplexing multitude of assessment proceedings in 
several States and that that must cause great inconvenience and hardship in 


‘business circles. Our attention was also imvited to the provisions of the 


impugned Act relating to assessment and collection of tax, and it was contended 
that they must result in considerable harassment of the assessees. As avainst 
this. the respondent contended that the sellers had really no grievance in the 
matter as the tax would be ultimately paid by the consumers, and that, on the 
other hand, if the contention of the appellant were to be accented. the States’ 
would have to lose a substantial portion of the revenue derived from sales tax 


_ and that must seriously affect their economy. 


~- 


It must be conceded that in the view that the Explanation authorises the 
imposition of tax on, all sales in the course of inter-State trade falling within 
dts purview, non-resident sellers will be liable to be taxed in every State in 
which the goods are sold for consumption, and that they must in consequence 
be exposed to multiple assessment proceedings in different jurisdictions and 
thai that must cause inconvenience. But then, that is necessarily inherent in 
the Explanation whether it operates when the ban under Article 286 (2) is 
lifted by Parliamentary legislation as contended for by the appellant, or even 
without such law, as the respondent maintains. That does hot, therefore, appear 
to he very material in construing the scope of the Explanation. The right which 
residents of one State have to trade freely in other States is one conferred by 
Article 301 and is a creature of the Constitution, and when the same Constitu- 
tion provides for taxation of sales in the course of inter-State trade by the 
Explanation to Article 286 (1) (a), and the ineqnvenience complained of re- 
sults from that provision and is incidental to its enforcement, it does not sound 
logieal that the sellers should, while electing to take the benefit under Article 301, 
diselaim their obligations under the Explanation. 


The point of substance against the appellant is that the sellers are not 
the persons really affected, as the incidence of taxation will ultimately fall on 
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_-- `. The Explanation applies to goods delivered for consumption 


E State, and the tax imposed on the sale of such goods is really a tax 


_. the purchasers for consumption. It might happen that such purchasers 

, numerous and scattered all over the States, and that must be so when, tha 
goods sold are, as in the present case, medicines. The power to tax in such 4 
Case can be effectively exercised only through the seller. No administrative 
machinery can succeed in reaching the consumers when their name is legion, 
and as the seller'is merely to pass on the tax to the consumer,. he is, in fact, 
constituted collector of the tax on behalf of the State. This is the- practice 
largely adopted in America in the collection of Use Tax, and its validity has 
been reneatedly affirmed. A recent,decision on the question is that in Géneral. 
Trading Co. v. State Tax Commission of the State of Iowa.’There, the State of 
Towa imposed a Use Tax on a foreign Company in, respect of goods distributed 
by it for consumption within the State. In upholding: the tax, Frankfurter, J., 
observed: 


x , 
4 


“To make the distributor the tax collector for the State is a familiar and sanctioned device 
Monamotor Oil Co. v. Fohnson*, Felt and T. Mfg. Co. v. Gallagher? ”. nA 


It was argued by the appellant that in the above case, the foreign Company was 
‘‘a retailer maintaining a place of business’’ within the State. But as the tax 
in question was not a sale-tax but a use tax payable by the purchaser, it would 
be wholly irrelevant whether the distributor had a place of business within the” 
State, and that indeed is what is stated in the judgment itself. 

Even looking at the matter from the practical standpoint, it is easy to 
exaggerate the inconvenience which the Explanation might cause. If sellers: 
have trade and commerce all over the States, theirs must undoubtedly be a big 
business. - That means that they would have, for the purpose of the business, 
adequate clerical establishment—accountants, correspondence clerks and so 
forth. Regular account books would be maintained showing the dispatch of 
goods to dealers and purchasers in other States. And thus. all the materials on 
which retdrns have to be made would be already there. The additional ‘burden 
will consist in this that in posting’ the entries in the ledger accounts, separate 
folios will have to be opened for the several States. This is no doubt additional ~ 
work. thrown on the sellers, but viewed in its true perspective, it is too unsubstan- 
tial to deny the States a substantive power to tax. It is said that there would be 
considerable harassment of the sellers under the provisions of the impugned Act. ~ 
But why should there be? It must be presumed that sales-tax officers will’ do 
nothing unfair or oppressive, and the correspondence between the parties prece- 
ding the proceedings shows a just and sympathetie attitude on the part of the 
respondent. True, some of the provisions of the Act are of a stringent charac- 
ter. But they have terrors only for those who would evade and avoid tax, and 
persons like the appellant doing big business of an all-[ndia character and main- 
taining regular and dorrect accounts have nothing to fear from them. 


_ Now, let us look at the other side of the picture. Prior to the Constitu- 
tion, the States had the power to tax even sales in the course of inter-Ntate 
trade and commerce, and it is stated that a substantial portion of their revenue 
was derived from this source. The Constitution enacted Article 286 (1) (a) with ~ 
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a view to avoid multiple taxation of sales in the course of inter-State trade, and 

it is the contention of the respondent that the Explanation on its true interpre- 
tation provides for a single taxation of those sales, at the stage of consumption. 
Tf the contention of the appellant as to the scope of the Explanation and of 
Articlé 286 (2) is accepted, this tax could not be levied after the 31st March 
1951, and the States would have lost a substantial source of revenue. What is 
the substitute that the Constitution has provided therefor? «None. In the regult, 
there must be, as argued by the respondent, a financial crisis in the affairs of the 
States. The position, therefore, is that'we have to choose betweer depriving the 
States of their power to impose a tax on which their very existence depends, 
and exposing the sellers having business outside their State to the inconvenience 
of multiple assessment proceedings. In that situation, can there be any doubt 
as to what our decision should be? Surely, the claim-of the State should have 
precedence over that of individuals. It is very significant that all the States 
which have intervened have, with one exception, strongly supported the stand 
of the respondents. That exception is the State of West Bengal. The learned 
Attorney-General appearing for his State did not-contend for any right in it 
to tax the sales. His argument was that neither West Bengal nor Bihar was 
entitled to tax by reason of Article 286 (2). The intervention of West Bengal 


is, therefore, not for protecting its rights but for the vindication of the law. as 
it conceives it to be. l 


It was suggested for the appellant that the solution to the problem lay 
jn the Centre taking over the subject of tax on sales in the course of inter-State 
trade, provision being made for distribution of the receipts among the States 
under Article 269 after making the necessary amendments to the Constitution. 
Our duty is to construe the provisions as they stand and not to discuss ques- 
tions of policy which it is for the Legislature to decide; and if I examine the 
suggestion of the appellant, it is only for the purpose of finding out what light 
it throws on the present controversy, and how far it will be an improvement on 
the present position under the Constitution. Under Entry 48-in List IT of the 
Government of India Act, 1935, the States had the-power to impose tax on sale 
of goods and advertisements. When dealing with this topic, the Constitution- 
makers took over advertisement of newspapers to the Union List, the residue 
being left to the States. Thus, the decision to entrust the power to tax sales to 
the States was deliberate, and there is good reason for it. Sales might take place 
either .im the course of inter-State trade or be intra-State. There can be no 
questien of the Centre taking over taxation of intra-State sales. To confer 4 
power on the Centre to tax sales in the course of inter-State trade alone would 
be to dichotemise the power to impose sales tax and. distribute it between the 
States and the Centre. For such a course, there does not appear to be any prece- 
dent, anywhere, and the practical inconvenience attendant thereon is obvious. 
Moreover,. let .us.assame that the Centre takes over the taxation of sales 
in the course of inter-State trade. What difference will it make in.the present 
position? So far as sellers are concerned, they will have to submit one consoli- 
dated statement of all. the sales outside. their State instead of splitting 
them according to the States in which the sales are effected, and there will be a 
single assessment proceeding instead of as many as the States where the sales 
take place. That would no doubt avoid much of inconvenience. But, so far as 
the burden of taxation on the sellers is concerned, the position would be exactly 
what itis now. And on what principle is the Centre to distribute the tax realij- 
sations among the States? It can only be on the basis of receipts from the several 
States. And there is justice in each State claiming what is realised from the 
consumers resident within its territory. That is precisely the scope of the con- 
sumption tax under the Explanation. Thus, the suggestion of the appellant, if 
acted upon, will not relieve it from the liability to be taxed; it will only reduce 
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the assessment proceedings from many to one. In other words, the relief will 
be with reference not to substantive rights, but to a matter of procedure. But 
tho contention of the appellant that Article 286 (2) controls the Explanation is 
directed not against the procedure in the assessment of tax, but against the very 
liability to be assessed to it, the argumentum ab inconvenienti beins availed 
of as a ground for denying it. The suggestion, therefore, that the taxation of 
sales in the course of inter-State trade should be left to the Centre lacks subs- 
tance. Even with reference to the inconvenience that might result from the 
multiplicity of assessment proceedings, it is one which is capable of being re- 
“moved without disturbing the existing scheme of the Constitution, by Parliament 
enacting a law constituting an authority under Article 307 and conferring on it 


power to receive from the sellers one consolidated statement of all their sales outside , 


their State and determining the precise extent thereof effected in the several 
States and making that determination final for purposes of assessment by the 
States. That would, on the one hand, secure to the States the finance legiti- 
mately due to them under the Explanation, and at the same time, save the sellers 
from the harassment of multiplicity of proceedings. Such a law cannot be im- 
pugned as trespassing on the exclusive domain of the States to impose sales tax’ 
under Entry 54, as the authority to impose the tax would continue to be the 
States. It is the law of the several States that will determine ‘the conditions 
under which, and the rate at which, the tax will be chargeable. It is the machi- 
nery set up by the States that will make the assessment and collect the taxes, and 
these realisations will find their way into the coffers of the States. The effect 
of the Act would be only to enact a rule of evidence, on which the assessiny autho- 
Tities have to act. Such a law would not conflict with any of the previsions of 
the Constitution. It is scarcely necessary to add that this suggestion is only by 
way of answer to the one put forward by the appellant, and even if there are 
Constitutional difficulties in, the way of acting on it, that would not affect the 
deeision of this’appeal, which must turn on the provisions of the Constitution aṣ 
they stand. i 


Having carefully considered the arguments addressed by the learned 
counsel appearing for the parties to the appeal and for the interveners, I am 
clearly of opinion that the sales falling within the Explanation are, bv reason 
of the fiction enacted therein, intra-States sales, that aceordingelv they fall ont- 
side the ambit of Article 286 (2) and are unaffected by the prohibition contained 
tHerein. In coming to this conclusion, I have considered the question afresh 
and on its own merits as if it were res integra. But, in fact, it is concluded by 
the decision of this Court in The State of Bombay v. The United Motors (India 
Lid. to which reference has been made in the course of the discussion. It is 
conceded that if this decision is to,govern, then this point would have to be 
found against the appellant. But it is contended that it is erroneous and 
should not be followed. That raises the question whether this Court has the 
_ power to reconsider a previous judgment given by it on the identical issue. 
As the point arises for decision for the first time before this Court, and as our 
pronouncement thereon must be of the highest importance, we have heard 
arguments as to what the practice is in the highest judicial tribunals of other 
countries with reference to this matter. 


In Street Tramways v. London County Counci’, it was held by the House 
of Lords that its decision on a question of law was conclusive and binding on 
the House in subsequent cases and that if it was erroneous, it could be set right 
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only by an Act of Parliament. The practice before the Privy Council however 


_has been different. In Ridsale v. Clifton’, Lord Cairns dealing with thi», 


question observed as follows: 


“Ip the case of decisions of final Courts of appeal on questions of law affecting civil rights, ee~ 
pecially rights of property, there are strong reasons for holding the decisions, as a general rule, to be 
final as to third parties. The law as to rights of property in this country is to a great extent based 
upon and formed by such decisions. When once arrived at, these decisions become elements in the 
composition of the law, and the dealings of mankind are based upon a reliance on such decisions.. 


Even as to such decisions it would perhaps be difficult to say that they were, as to third parties, 
under all circumstances and in all cases absolutely final, but they certainly ought not to be poet without 
the very greatest hesitation ”. e : 


The case before the Board was one involving questions of ecclesiastical law, and 
it was held that in such cases their Lordshipg were free to examine for them- 
selves the reason on which the prior decision rested and to decide on their own 
view of the matter. The authorities bearing on this question were reviewed by 
the Privy Council at some length in Re: Transferred Cit Servants (Ireland) 
Compensation”, and the result was thus summed up: 


“ There is no inherent incompetency in ordering a rehearing of a case already decided by the 
Board, even when a question of a right of property is involved, but such an indulgence will be granted 
in very exceptional circumstances only. It is of the nature of an extraordinarium remedium”. * ` 


This opinion was reiterated in Attorney-General of Ontario v. Canada Tem- 
perance Federation? wherein Viscount Simon said: 


“Their Lordships do not doubt that in tendering humble advice to His Majesty dey are not 
abselutely bound by previous decisions of the Board, as is the House of Lords by its own judgments 
In ecclesiastical appeals, for instance, on more than one occasion, the Board has tendered advice 
contrary to that given in a previous case,-which further historical research has shown to have been 
wrong. . But on constitutional questions it must be seldom mdeed that the Board would depart from 
a previous decision which it may be assumed will have acted opun both by Governments and subjects”, 


Thus, the practice of the Privy Council has been to recognise a power to. 


reconsider its previous decisions, but it is exereciséd only in exceptional circum- 
siances. In James v. Commonwealth* the High Court of Australia has ruled 
that it has the power to examine the correctness of its previous decisions. The 
practice of the Supreme Court of America is that it has considered itself free to 
reconsider its previous decisions especially when they relate to questions of 
constitutional law. (Vide Willoughby on Constitutional Law, Vol. I, pages 
74 and 75 and the cases cited there). The reason given for this view is that 
while errors of law not bearing on constitutional provisions could be corrected 
by ordinary process of legislation, an error on a question of constitutional law 
could be set right only by resort to the dilatory and cumbersome machinery of 
anending the Constitution: (Vide Smith v. Allright®). This reasoning will 
also be applicable to decisions involving interpretation of our Constitution. It 
was argued for the respondents that Article 141 gives the decisions of this 
Court the status of law, and that, therefore, if they are to be changed that could 
be only by process of legislation. Article 141 only enacts that the decisions 
of this Court are binding on all Courts, and that does not stand in the way of 
this Court itself, reversing or modifying a previous decision, as when that is 
done, such decision would thereafter become itself the law under that Article 
Theré is, therefore, good reason for holding that this Court has the power to re- 
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The question then arises as to the principles on whičh and the limits with- 
in‘ which this ‘power should be exercised. It is.of course not possible to enu- 
merate them exhaustively, nor is it even desirable that they should be erystal- 
lised into rigid and inflexible rules. But one principle stands out prominent- 
ty above the rest, and that is that in general, there should be finality ih the 
decisions of the highest Courts in the land, and that is for the benefit and pro- 
tection.of the public. In this connection, it is necessary to bear in mind that 
next to legislative enactments, it is decisions of Courts that form the most im- 
portant squrce of law. It is on the faith of decisions that rights are aéquired 
and obligations incurred, and States and subjects alike shape their course of 
action. It must greatly impair the value of the decisions of this Court, if the 
notion came to be entertained that there was nothing certain or final about 
them, which must be the consequence if the points decided therein came to be 
reconsidered on the merits every time they were raised. It should be noted 
that though the Privy Council has repeatedly declared that it has the power to 
reconsider its decisions, in fact, no instance: has been quoted in which it did 
actually. reverse its previous decision except in ecclesiastical cases. If that is 
the correct position, then the power to reconsider is one which should be exer- 
., ciged very sparingly and only in exceptional circumstances, such as when a 
material provision of law had been overlooked, or where a fundamental assump- 
Aion on which the decision is based turns out to be mistaken: In the present 
case, it is not suggested that in deciding the question of law as they did in The 
State of Bombay v. The United Motors (India) Ltd. the learned -Judges -ig- 
nored any material provisions of law, or were under any misapprehension as to 

a matter fundamental to the decision. The arguments for the appellant -be- 
fore us, were in fact only a repetition of the very contentions which were urged 
before the learned Judges and negatived by them. The question then resolves 
itself to this. Can we differ from a previous decision of this Court, because a 
view contrary to the one taken therein appears to be preferable! E would un-~ 
hesitatingly answer it in the negative,’ not because the view previously taken 
must necessarily be infallible but because it is important im public interest that 
-the law declared should ‘bé certain and final rather than that’it should be de- 
elared in dne sense or the other. That, I conceive, is the reason behind Arti- 
ele 141. There are questions of law on ‘which it is ‘not possible to avoid differ 
ence of opinion, and the present case is itself a signal example of it. The ob» 
, ject of Article 141 is that the decisions of this Court on these questions should 
settle the controversy, and that they should be followed as law by all the Courts, 
and if they are allowed to be reopened because a different view appears to be 
the better one, then the very purpose with which Article 141 has been enacted 
will be defeated, and the prospect will have been opened of litigants subjecting 
our decisions to a continuous process of attack before successive Benches in the 
hope that with changes in the personnel of the Çourt which time must inevit- 
ably bring, a different view might find acceptance. I can imagine notbing 
more damaging to the prestige of this Court or to the value of its pronounce- 
ments. In James v. Commonwealth, it was observed that a question settled 
by a previous decision should not be allowed to be reopened ‘‘dpon a mere mug- 
gestion that some or all of the Members of the later Court might arrive nt a 
different conclusion if’the matter was res integra. Otherwise, theré would be 
grave danger of want of continuity in the interpretation of the law”. (per 
Griffiths, C.J. at page 58). It is for this reason that Article 141 invests deci, 
sions of ‘this Court with special authority, but the weight of that authority ean 
only be what we ‘ourselves give fo it. ` 


It was suggested as a ground for reconsidering the correctness of the deci- 
sion in The State of Pomoy v.. The United Motors Shes Lid? that it had 
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caused great hardship to the business world. I have already held that there is 
not much of substance in this complaint. On the other hand, acting on the 
view that the Explanation confers on the delivery States power to tax the 
sales, several States amended their Sales Tax Acts in 1951 by inserting appro- 
priate provisions and it is represented before us that for some years, taxes have 
been collected by the States on the basis ef these provisions. If we are now to 
hold that the view taken in The State of Bombay v. The United Motors (India) 
Ltd., is erroneous, the consequences will be to render the amended provisions 
inoperative and the collections of taxes made thereunder illegal. , The States 
will then be not merely powerless to tax sales falling within the Explanation in 
future, but will have actually to refund whatever they might have collected in 
the past. ‘I can see no end to the chaos, confusion and trouble that must ensue 
on such a decision—a situation that can be retrieved only by Parliament remov- 
ing Article 286 (2) out of the scene with retrospective operation, and all this, 
to benefit not the consumers who are the persons really affected but the sellers 
who are only statutory middlemen for collection, some of whom are stated to 
have collected sales tax from purchasers ‘outside their States. I consider it 
wholly inexpedient that our power of reconsideration should be exercised for 
that end. This, of course, is apart from my conclusion that on a correct inter- 
pretation of. the Explanation and Article 286 (2), the respondents have the power 
to tax. In the result, this point must be held against the appellant. 


4, I shall now consider the question urged by the appellant that the Bihar 
Sales Tax Act is invalid on the ground that it is extra-territorial in operation 
and ulira vires the powers of the State Legislature. The Constitutional pro- 
visiens bearing on this question are Articles 245 (1) and 246 (3) which are as 
follows: f 

“245. (1) Subject to the provisions of this Constitutien, Parliament may make laws for the 
whole or any part of the territory of India, and the Legislature of a State may make laws for the whole 
or any part of the State. 

246. (3) Subject to clauses (1) and (2), the Legislature of any State spcified in Part A or Parf 
B of the First Schedule has exclusive power to make laws for such State or any part thereof with respect 
to any of the matters enumerated in List IT in the Seventh Schedule (in this Constitution referred to 
as the “‘ State List ”) ”. 

The contention of the appellant is that the words ‘‘for the whole or any part of 
the State” in Article 245 (1) and ‘‘for such State or any part thereof with res- 
pect to any of the matters enumerated in List II” in Article 246 (3) impose a 
territorial limitation on the jurisdiction of the State Legislature; that under 
these provisions it can enact laws only for persons and properties within the 
` State and that the provisions of the Act to the extent that they impose tax on 
‘sellers who are outside the State are ultra wres. It was also contended that the 
impugned provisions were extra-territorial in their operation, and were beyond 
the competence of the State Legislature. The questions thus raised are of great 
importance involving the determination of the nature and extent of the power 
which a State has to make laws in respect of the matters enmerated in List IT. 


It is necessary, to begin with, to define the precise meaning of the words 

‘‘oxtra-territorial operation’’. A sovereign State has plenary jurisdiction to 
enact laws for its own territory. Such laws may be in respect of persons with- 
in the territory whether citizens or not, of property,’ immovable or movable, 
;situated within the State; or of acts and events which occur within its borders. 
In Maxwell on Interpretation of Statutes (10th Edn., p. 144) the law is thus 
stated: 

- “ Primarily, the legislation of a country is territorial, The general rule is, that extra territorium 
jus dicenti impune non paretur. The laws of a nation apply to all its subjects and to all things and acts 
within its territories ”. 


x 
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In ‘Conflict of Laws—Restatement of the Law” by the American Law Institute, 
the position is thus summed up: 


“47. A State has jurisdiction over a person ; 
(a) if he is within the territory of the State, : 
(b) if he is domiciled in the state although not present there, 
(c) if he has consented or subjected himself to the exereise of jurisdiction over him either before 
or after the exercise of jurisdiction. 

48. An immovable thing 1s subject to the jurisdiction of the State within which it is. 

49. A chattel is subject to the jurisdiction of the state within which it is. R 


56. A state has jurisdiction over all acts done or events occurring within the territory of the state, and 
over all failures to act in cases where there is a legal duty to act within the state.” 


The legislation in respect of the above matters is intra-territorial, notwithstand- 
ing that it might operate on persons residing outside the State. Thus, a law of 
a State taking over the management of lands of absentee-landlords must operate - 
on owners who are residing abroad. But in strictness, this is not extra-terri- 
torial legislation but legislation in respect of lands within the State. Likewise, 
a law with reference to acts or events which occur within the State is not extra- 
territoral, though it might have to be enforced against a person who is residing 
outside the State. Such a law is one in respect of an act or event within the 
State. These laws, though intrg-territorial, are often loosely described as extra- 
territorial in operation. In this context the words ‘‘extra-territorial opera- 
tion’’ connote laws in respect of properties or acts or events within a State but 
having impact or operation on persons outside the State. 


There is another sense in which these words are used. When a State enacts 
& law with reference to an act or event which takes place outside its territory, 
it is described as extra-territorial, and such legislation is recognised as valid by 
rules of International Law where it is directed against its own nationals and 
„persons in its service. Thus, in ‘‘Conflict of Laws—Restatement of Law’? it is 
observed that ‘‘a nation has jurisdiction over its nationals although not present 
‘ within the territorial limits of the nation.” (page 78). In, Corpus Juris 
- Seenndum, extra-territoriality is defined as ‘‘the act by which a State extends 
its Jurisdiction beyond its own boundaries into the territory of another State’’, 
and it is added that ‘‘the almost self-evident proposition should perhaps also be 
noted in this connection that a soveteignty has power to make laws regulating 
the conduct of its subjects, while beyond the limits of its territorial jurisdic- 
tion.” (Volume 15, pages 868-869). “Extra-territorial Legislation”, says 
Wheare, ‘‘simply means legislation which attaches significance for courts within - 
the jurisdiction to facts and ‘events occurring outside the jurisdiction’’. 
(Statute of Westminster and Dominion Status by Wheare, 4th Edition, page 
167). A typical illustration of this class of legislation is furnished by section 4, 
Indian Penal Code, which enacts that 

“ the provisions of this Code apply also to any offence committed by—~ 

(1) any citizen of India in any place without and beyond India ; 
(2) any person on any ship or aircraft registered in India wherever it may be. 

Explanation : In this section the word ‘ offence’ includes every act committed outside (India) 
which, if committed in (India) would be punishable under this Code. 

Illustration : A (who is a citizen of India) commits a murder in Uganda, He can be tried and 
convicted of murder in any place in (India) in which he may be found”. 
In this connection, extra-territorial legislation means a law of a State with ref- 
erence to its own citizens in respect of acts or events which take place outside 
the State. In discussing questions relating to extra-territorial operation, it is 
desirable that the two connotations of the words should be kept distinct and 
separate. As the impugned Act purports to tax sales within the territory, its 
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operation against persons who are residing outside but in respect of sales with- 
in the State is extra-territorial in the first sense, and it is the validity of the 
provisions of the Act in this sense that this appeal is concerned with. 


Now, the question is, can a State Legislature make laws with extra-terri- 
torial operation in the sense stated above? The appellant contends that it can- 
not, and calls in aid observations and decisions of the Privy Council with ref- 
erence to the powers of a subordinate or colonial legislature to enact Jaws with 
extra-territorial operation. In Macleod v. Attorney-General for New South 
Wales, the point for decision was whether an Act of New South Wales con- 
ferred, on its true construction, jurisdiction on the Courts within the Colony to 
try an offence of bigamy committed presumably by its national in America. In 
construing it as intended to apply to crimes committed within the State, Lord 
Halsbury, L.C., observed that the jurisdiction of the colonies to enact laws 
was ‘‘confined within their own territories’’, and that ‘‘it would have been beyond 
the jurisdiction of the Colony’’ to enact a law in respect of a crime committed 
outside their territory. These observations refer to extra-territorial operation 
in the second sense stated above, and have no application when the law of the 
State is in respect of an act or event taking place within its territories. In 
Commercial Cable Company v. Attorney-General of Newfoundland? the ques- 
tion’ was with reference to a law of Newfoundland imposing a tax on telephone 
companies in respect of cables landed or established in the Colony. In dis- 
cussing the scope of these provisions, Lord Macnaghten observed at page 826: 

” « While, of course, it was competent to impose taxation on cables within its territorial jurisdiction, 
it was not competent for the Government to lay a tax on cables outside its territorial jurisdiction ”. 
These observations again have no bearing on the point now under consideration 
whether a law enacted in respect of an act or event occurring within the State 
is incompetent, if it seeks to operate on a person concerned in the act but resid- 
ing outside the State. In Nadan v. The King,* the question was as to the 
validity of section 1025 of the Criminal Code of the Dominion of Canada whicli 
‘enacted that ‘‘no appeal shall jie in criminal case to any authority in the United. 
Kingdom by way of appeal or petition to His Majesty in Council’’. It was held 
by Viscount Cave, L.C., that that section was repugnant to the Privy Council 
Acts of 1833 and 1844, and was therefore void under the Colonial Laws Validity 
Act, 1865, and that accordingly the appeal to the Privy Council was competent. 
He also observed that however widely the powers of the Dominion Parliameut. 
be construed, they were confined to action to be taken in the Dominion, and 
could not extend to annulling the prerogative right of the King in Council to 
grant special leave to appeal. As the law in question was in respect of crimes 
committed within the State, these observations are capable of the construction 
which the appellant seems to put on them that such a law would be incompe- 
tent to the extent that it is to have operation outside the State. But it must 
be mentioned that the wres of the action to be taken under the Act within the 
State itself was affirmed in unqualified terms, and that is what we are concerned 
with in this appeal. The question, however, must now be taken to be settled 
by the decision in Croft v. Sylvester Dunphy.* There, the question related 
- to the validity of sections 151 and 207 of the Customs Act of Canada under 
which the officers of the State were authorised to search ships within 12 miles of 
the coast, and seize dutiable goods found in them, the provisions being obviously 
intended to aid in the effective collection of customs. There was no dispute 
that the legislation was within the competence of the Dominion Legislature, 
customs being one of the topics enumerated in section 91 of the British North 
America Act, 1867, but the attack was on the validity of sections 151 and 207 on 
the ground that their operation was extra-territorial. Thus, the 5 question 
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rdised is the very question which now arises for determination. In holding 
that the legislation was valid, Lord Macmillan observed as follows: 


“ Once it is found that a particular topic of legislation is among those upon which the Dominion 
Parliament may competently legislate as being for the peace, order and good government of anada 
or ag being one of the specific subjects enumerated in section 91, British North America Act, their 
Lordships see no reason to restrict the permitted scope of such legislation by any other consideration 
than is applicable to the legislation of a fully sovereign State’. 


The law as settled by this decision may thus be stated: Whether a subordinate 
Legislature has power to enact laws with extra-territoral operation will depend 
on the terms of the Constitution Act which creates 1t and subject to any limitatfons 
eontained therein, it has in respect of the topics assigned to it powers of legisla- 
tion as plenary as the sovereign Legislature which constitutes it. 


It was argued by Mr. N. C. Chatterjee that subsequent to the decision in 
Croft v. Dunphy, the Privy Council had again to consider in British Coal. 
Corporation v. The King,* the validity of a Canadian law which had extra- 
territorial operation, and therein the grounds of the decision in Nadan v. The 
King,® were stated at page 516 with apparent approval, and that though the 
legislation was held to be valid, it was because of the Statute of Westminster, 1931, 
and that in the absence of a similar statute for India, the Legislature of this 
country had only the limited powers recignised in Nadan v. The Kng, and that 
extra-territorid] legislation was incompetent. But there is nothing in the 
observations in British Coal Corporation v. The King,’ relied on by the ap- 
pellant, to support the contention that the view expressed in Nadan’s case,? was 
adopted in preference to that taken in Croft v. Dunphy’; in fact, there was no 
decision at all on this point. Nor does the fact that the Statute of Westminster 
has conferred an express power on the Colonial Legislature to enact laws with 
extra-territorial operation affect the weight to be attached to the conclusions 
come to in Croft v. Dunphy’, because they were reached, not with reference 
10 the Statute of Westminster about the applicability of which retrospectively 
to the ease before the Board there was controversy, but on general principles, 
and what is more to the present case, it was the law as declared in Croft v. 
Dunphy’ that was before the framers of the Constitution when they enacted 
sections 99 and 100 of the Government of India Act, 1935. 


Turning now to the constitutional provisions under the Indian law, this 
topic is dealt with in sections 99 (1) and 100 (8) of the Government of India 
Act. To understand the precise scope of these provisions, it is necessary to 
examine the position under the previous Constitution Acts. Section 43 of 
the Charter Act, 1833 (3 and 4 Will, IV, Chap. 85) conferred the power on the 
Governor-General in Council ‘‘to make laws and regulations for all persons 
ee rere eee and for all Courts and for all places and things whatso- 
ever within and throughout the whole and every part of the said territory”. 
In the Government of India Act, 1915 (5 and 6 Geo. V, Ch. 61) the correspond- 
ing provision was section 65 (1) (a) which enacted that the Indian Legislatures 
have the ‘‘power to make laws for all persons, for all Courts and for all places 
and things within the British India’’. Under these provisions, it cannot be 
doubted that the Indian Legislatures would have had no jurisdiction to enact 
laws operating on persons ‘who.were not within the State, as that would be 
plainly opposed to the limitation that they should be ‘‘for persons within the 
territory”. Both section 43 of the Charter Act, 1833 and section 65 (1) (a) 
of the Government of India Act, 1915, are based on the theory which was then 
widely held that a subordinate Legislature had no competence to enact laws 
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„with extra-territorial operation “ Then came the Government of India Act, 


1935. Sections 99 (1) and 100 (3) which are relevant provisions are as follows: 


“gg. (1) Subject to the provisions of this Act, the Federal Legislature may make laws for the 
whole er any part of British India or for any Federated State, and a Provincial Legislature may make 
l aws for the Province or for any part thereof. 


100. (3) Subject to the two preceding sub-sections, the Provincial Legislature has, and the 
Federal Legislature has not, power to make laws for a Province or any part thereof with respect to any 
of the matters enumerated in List IT in the said Schedule (hereinafter called the ‘ Provincial Legis- 
lative List)’ ”. ‘ 


The language of these sections marks, it will be noticed, a wide departure from 
that of section 43 of the Charter Act and section 65 (1) (a) of the Government of 
India Act, 1915. The limitation that the legislation should be for persons or 
things within the territory has been removed. Instead, it is enacted that : it 
eould be ‘‘for the whole or part of British India in the case of Federal Legisla- 
ture’’ and ‘‘for the Province or part thereof in the case of Provincial Legisla- 
ture’’, and under section 100 (3), the power is to make laws for a Provinee or a 
part thereof with respect to the matters enumerated in List II. Under sections 
99 (1) and 100, the legislative power of the Centre or the Province is determined 
by two conditions. It must be for the territory specified, and it must be in res- 
pect of the topics enumerated in the respective lists. If these conditions are 
satisfied, then the law is valid notwithstanding that it may have impact or ope- 
ration outside the State. The scope of the legislative power conferred by gee- 
tions 99 (1) and 100 is precisely the same as that conferred on the Legislatures 
of Canada under sections 91 and 92 of the British North America Act. That 
was also a power conferred on the Dominion Parliament or the Provincial Legis- 
laturé to make laws for the Dominion or the Province in respect of the matters 
mentioned in sections 91 and 92 respectively. It is on the construction of these 
provisions that Lord Macmillan held in Croft v. Dunphy’ that the Dominion 
Legislature was competent to enact laws in respect of those matters even if they 
had extra-territorial operation. The framers of the Government of India 
Act, 1985, changed the language of section 65 (1) (a) of the Government of India 
‘Act, 1915, and substituted words similar to those in sections 91 and 92 of the 
British North America Act, 1867. It is a reasonable deduction to make that 
they intended to give effect to the law as declared in Croft v. Dunphy’. A. 
law which satisfies the two conditions prescribed in sections 99 (1) and 100, 
therefore, must be held to be intra vires, even though it might have extra- 
territorial operation. 2 a ` 


The precise extent of the powers conferred by sections 99 (1) and 100 has 
also been the subject of considerable judicial consideration. In Governor-General 
in Council v. Raleigh Investment Co.Ltd, the question was as to the liability 
of a Company which was incorporated, under the English Companies Act hav- 
ing its main office in England and ‘ho ‘placé,of business in India’ to be assessed 
to income-tax under the provisions of the Indian Income-tax Act. The Company 
held the bulk of shares in nine Companies which were also registered in England — 
and controlled from there, and carried*in business in British India and earned 
profits. Dividends in respect of thesexprofits were declared in London and paid 
to the assessee in London. The Explanation to section 4 (¢) (c) of the Indian 
Income-tax Act enacts that a dividend paid outside British India shall be 
deemed to be income accruing in or atising in British India to the extent to 
which it Has been paid out of profits Ysubjected to tax in British India. The 
iucome-tax authorities claimed that thé dividends received by the assegsee;Com- 
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pariy were liable to be taxed under this provision. The Company resisted the. 
claim inter alia on the ground that as it was not resident in British India and 
did not carry on business there, the Indian Legislature had no competence to 
impose a tax on it, and that the provisions of the Act were ulira vires as extra- 
territorial in their operation. This contention succeeded before the High ‘Court 
of Caleutta, the Chief Justice observing that the impugned provision amounted 
to the ‘Legislature of British India without specific or apparent authority 
stretching -out its legislative arm and physical-hand beyond British India into 
other countries in an attempt to tax persons and property there not subject to 
fits laws’; and Mitter, J., characterising it as a ‘piece of extra-territorial legisla- 
tion not by a superior or Dominion Legislature but by a subordinate Legisla- 
ture’. On appeal, this decision was reversed by the Federal Court. Spens, C.J., 
who delivered the judgment of the Court held firstly that as the source of the in- 
come which was subjected to tax was Indian, it was competent for the Indian 
Legislature to impose a tax thereon, and no question of extraterritorial operation 
arose. That is to say, Entry 54 in List I gave power to the Indian Legislature 
to tax income which arises from British India, even though the person to be 
taxed was not resident within British India. He also held that even if an ele- 
ment of extra-territoriality was involved, the legislation was not bad on that ac 
count, because section 99 (1) and section 100 of the Government of India Act, 
1935, were intended to embody the law as declared in Croft v. Dunphy’ and to 
confer on the Indian Legislature plenary powers of legislation in respect of 
matters mentioned in the lists, departing in this respect from the position under . 
section 65 (1) (a) of the Government of India Act, 1915. 


In Wallace Brothers & Co. Lid. v. Commissioner of Income-taz, Bombay’, 
the appellant was a Company registered in England and controlled from there. 
It held a 14/32 share in a firm called Messrs. Wallace & Co., which was carry- 
ing on business in Bombay. The appellant was sought to be taxed not merely 
on its income as partner of the Bombay firm about which there was no dispute 
but also on the income of over seven lakhs of rupees which had arisen and had 
accrued to it abroad. The appellant resisted the claim on the ground that the 
provisions of the Indian, Act were ultra vires as their operation was extra-terri- 
torjal, inasmuch as they sought to tax income of a non-resident received abroad. 
The Federal Court rejected this contention. It held that if the person proposed 

. to be taxed had sufficient business connection with British India, that would 
confer a jurisdiction on the Indian Legislature to tax him, and that what heads 
of income in his hands should be taxed was a matter of policy which was with- 
in the province of the Legislature to decide. It also held that the provisions of 
the Act were ‘‘not in their operation extra-territorial in the strict legal sense.’’ 
There was an appeal against this judgment to the Privy Council, 3.e. Wallace 
Bros. v. I. T. Commissioner, Bombay*®. Affirming the judgment of the Fede- 
ral Court, Lord Uthwatt observed that the fact that the appellant ‘‘was a mem- 
ber of the partnership carrying on business in British India’’ was irrelevant in 
considering whether the legislation was intra wres; that it was to be assumed that 
there was ‘‘no connection between the Companies and British India except the 
derivation from British India of the larger part of their income’’, and that the 
a of the legislation should be determined on that basis. He then »b- 
served : 


“ There is no rule of law that the territorial limits of subordinate legislature deine the possible 
scope of its legislative enactments or mark the field open to its vision. The ambit of the powers posses- 
sed by a subordinate legislature depends upon’ the proper construction of the statute conferring 
those powers. No doubt the enabling statute has to be read against the background that only a defined 
a a E a a R 
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territory has been committed to the charge of the legislature. Concern by a subordinate Legislature 
with affairs or persons outside its own territory may therefore suggest a query whether the Legislature 
is in truth minding its own business, It does not compel the conclusion that itis not. The enabling 
statute has to be fairly construed ”. 

He then referred to section 99 (1) and section 100 of the Government of India 
Act under which the Indian Legislature had power to enact laws for the whole 
or part of British India with respect to tax on incomes, and concluded: 


“ The resulting general conception as to the scope of income-tax is that given a sufficient terri- 


torial connection between the person sought to be charged and the country seeking to tax him income- 
tax may properly extend to that person in respect of his foreign income, . . . . The principle 
—sufficient territorial connection——not the rule giving effect to that principle—residence—is implicit 
in the power conferred by the Government of India Act, 1935. The result is that the validity of the 
legislation in question depends on the sufficiency for the purpose for which it is used of the territorial 
connection set forth in the impugned portion of the statutory test ”. 


It is the contention of the respondent that the present question is concluded by 
this decision. In A. H. Wadia v. I. T. Commissioner, Bombay, the question 
related to t.he liability of the Gwalior Durbar to be assessed to income-tax in 
respect of interest received at Gwalior. There was a Company called the Pro- 
vidence Investment Co., Ltd., carrying on business in Bombay. The shares of 
the Company were all held by the Durbar or by its nominees. It was financed 
by the Durbar, the transaction taking the form of loan advanced at Gwalior. 
On these facts, the Income-tax Officer assessed the Agent of the Durbar to tax 
on the interest received at Gwalior. The validity of this assessment was dis- 
puted on the ground that the statutory provisions under which it was made were 
extra-territorial in their operation and therefore ultra vires. It was held 
by all the learned Judges following the decisions in Governor-General in Counen 
v. Releigh Investment Co. Itd.” and Wallace Bros. v. I.T. Commassioner, Bom- 
bay that the assessee would be liable to tax if there was sufficient business 
connection between him and British India, and that, in that event, the provi- 
sions would not be bad on the ground of extra-territorial operation. There was, 
however, a difference of opinion among the learned Judges as to whether. on the 
facts, sufficient territorial connection had been established, the majority holding 
that it had been, while two learned Judges thought otherwise. That, however, 
is not material to the present discussion. 


These authorities establish that under section 99 (1) and section 100 of the 
Government of India Act, a law enacted by the Indian Legislature in respect of 
the matters enumerated in the appropriate lists would be ‘valid provided it is 
for the territory entrusted to their charge; that whether it was so or not would 
depend on whether there was sufficient territorial connection between the person 
who is sought to be charged or proceeded against under the law and the country 
which enacts the Jaw; and that when such connection exists, the law is not 
strictly speaking extra-territorial, and it is not ultra vires on the ground that 
the person is not residnig within the State which enacts the law. 


Then, we come to the Constitution. Articles 245 (1) and 246 which deal 
with this subject reproduce sections 99 (1) and 100 with only alterations of a 
formal character. They confer on the Parliament and the State Legislatures 
power to enact laws in respect of the topics mentioned in the respective lists to 
be exercised for the territory over which they have jurisdiction. It is a well- 
settled rule of construction that when a statute is repealed and re-enacted and 
words in the repealed statute are reproduced in the new statute, they should be 
interpreted in the sense, which had been judicially put on them under the r 
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pealed Act, because the Legislature is presumed to be acquainted with the con- 
struction which the Courts have put upon the words, and when they repeat the 
same words, they must be taken to have accepted the ‘interpretation put on them 
by the Court as correctly reflecting the legislative mind. On a construction of 
Articles 245 (1) ’and 246, therefore, it will be difficult to come to any othe? con- 
clusion than that a sales tax legislation of a State which is otherwise valid is 
not lira vires on the ground that the person proposed to be taxed is not resident 
‘within the territorial limits of the State. 


Three other contentions urged in opposition to this conclusion must now be 
considered : 


1. It is only the Central or Federal Legislature that has the power to 
enact laws with extra-territorial operation, and that the Legislatures of the. 
tates forming units of a Federal Unjon do not possess such power. 


2. Under Article 245 (2) there is a prohibition against States enacting 
laws with extra-territorial operation. 


8. Some of the provisions of the Act forming the machinery sections for 
the assessment and collection of taxes are, in any event, unauthorised and the 
whole Act is void on the ground that the valid provisions thereof cannot be 
separated from the invalid ones. 


On the first question, it is argued by the learned Attorney-General that 
the decision in Croft v. Dunphy? had reference to a law enacted by the Legis- 
lature of Dominion of Canada and not any of the Provinees, and that the deci- 
sions in Governor-General in Council v. Releigh Inoestment Co.,4, Wallace Bro- 
thers & Co. v. The Commissioner of Income-taz, Bombay? and A. H. Wadia v. 
Income-taz Commissioner, Bombay,* related to the Indian Income-tax Act which 
was enacted by the Central Legislature, and that to apply the doctrine laid 
down in those cases to laws passed by the States would be to extend its operation 
beyond recognised limits, and that there was no warrant for it in the Constitu- 
tion. On principle, it is difficult to see why a law enacted by the State in res- 
pect of the matters assigned exclusively to its jurisdiction should stand on & 
different footing from a law passed by Parliament on a matter within its juris- 
diction. Both the Legislatures derive their authority from the same source, 
whether it be the Government of India Act, 1985, or the Constitution of India. 
Under these Statutes, the State is not, subordinate to the Centre, its authority 
being supreme in respect of the matters entrusted to it. Under the Government 
of India Act, 1935, when the British Government decided to change what was a 
unitary into a Federal Government, the process adopted for that purpose was 
that the Parliament resumed all the powers that had been granted under the 
previous Constitution Act and redistributed them between the Centre and the 
Province. The terms on which the redistribution was made were identical both 
for the Centre and the Province, their authority under sections 99 (1) and 100 
being to enact Jaws in respect of the matters mentioned in the appropriate lists 
and for their respective territory. The extent of this authority,must, therefore. 
be the same both in the case of the Centre and the State, each being sovereign 
within its own sphere. The principle laid down in Croft v. Dunphy, that a 
subordinate Legislature has plenary powers in respect of the topics assigned to 
it will apply as much to the State with reference to the matters enumerated in 
List II as to the Centre with reference to the topics mentioned in Lists I and 
LI. In Hodge v. The Queen® which is one of the cases on which the decision 
in Croft v. Dunphy’ was based, the law under challenge was that of the Pro- 
vince of Ontario in Canada in respect of a topic enumerated in section 92 of the 
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British North America Act of 1867. The question whether States as distinct 
from the Commonwealth have competence to enact laws with extra-territorial 
operation has also been considered in some of the decisions of the Australian 
High Court. In Broken Hill South, Limvted v. The Commissioner of Taxation}, 
Evatt, J., in discussing this question observed as follows at page 378: 


| “Some of the cases also illustrate the fact, occasionally overlooked, that, constitutionally 
speaking, the status of the States of Australia is equal to, or co-ordinate with, that ofthe Common- , 
wealth itself. Sovereignty is not attributable to one authority more than to the others ; it fs divided 

between them in accordance with the demarcation of functions set out in the Commonwealth Consti- 

tution. Within the limits so prescribed, the legislative authority of the States is of precisely equiva- 

lent quality and potency to that of the Commonwealth, the authority of which is, in sections 51 and 

52 of the Commonwealth Constitution, limited by reference to subject-matter. In short, the Com- 

monwealth Parliament may legislate for ‘the peace, order and good government of the Commonwealth 

with respect to’ a large number of subject-matters. Similarly, the State of New South Wales 

may legislate for the ‘ peace, welfare and good government’ of New South Wales. In relation to 

such a subject-matter as that of taxation, and subject, of course, to any overriding provision of the. 
Commonwealth Constitution, it is quite impossible to deny to the States in relation to their geogra- 

phical area constitutional powers precisely analogous to those possessed by the Commonwealth Par- 
liament in relation to its geographical area. The legislation of the States cannot be deemed ultra 

vires merely because of territorial reasons, unless analogous legislation of the Commonwealth Parlia- 

ment would similarly be deemed unconstitutional and void ”’. 


These observations are very apposite to the present controversy. The conclu- 
sion is inescapable that the powers of the Union and the State under sections 
99 (1) and 100 of the Government of India Act, as also under Articles 245 (1) 
and 246 in respect of the matters mentioned in their respective lists have the 
same content and quality, and that if legislation with extrg-territorial opera- 
tion is within the competence of the Union, it is equally within the competence 
of the State. | 


_ Coming now to the second contention, the argument of the appellant is that 
In enacting that “‘no law of Parliament shall be deemed to be invalid on the 
ground that it would have extra-territorial operation’’, Article 245 (2) prohibits 
by implication the enactment of such laws by the States. This contention is 
unsound. The words “‘extra-territorial operation’’ are used, as already stated, 
in two different senses as connoting firstly, laws in respect of acts or events 
which take place inside the State but have operation outside, and secondly, laws 
with reference to the nationals of a State in respect of their acts outside ; 
that in its former sense the laws are strictly speaking intra-teritorial though 
loosely termed ‘extra-territorial’, and that under Article 245 (1) it is within the 
cumpetence of the Parliament and of the State Legislatures to enact laws with 
extra-territorial operation in that sense. The words ‘‘laws with extra-territoria! 
operation’’ in Article 245 (2) must be understood in their second and strict sense 
as having reference to the laws of a State for their nationals in respect of acts 
done outside the State. Otherwise, the provision would be redundant as regards 
legislation by Parliament and inconsistent as regards laws enacted by States. 
This conclusion is placed beyond doubt when regard is had to the history of 
legislation on this topic. Section 43 of the Charter Act, 1833, while restricting 
the scope of legislative authority to persons and things within the State thus 
denying the power to enact laws with extra-territorial operations in the first 
sense, conferred a power to make laws ‘‘for all servants of the Company within 
the Dominion of Princes and States in alliance with the said Company”. This 
was a power to enact extra-territorial legislation in the second ‘sense 
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for servants of the Company. Section 65 (1) of the Government of India Act, 
1915, followed the same pattern, and while limiting under sub-clause (a) the 
power of Indian Legislatures to enact laws for persons and things within British 
India conferred jurisdiction to enact laws with extra-territorial operatipn in 
the second sense by sub-clauses (b), (c), (d)- and (e) which are as follows: 


“65. (1) The (Indian Legislature) has power;to make laws— 
(6) for all subjects of His Majesty and servants of the Crown within other parts of India ; and 
ee 19 ie all native Indian subjects of His Majesty, without and beyond as well as within British 
(d) for the government of officers, soliders, (airmen) and followers in His Majesty's Indian 
forces, wherever they are serving, in so far as they are not subject to the Army Act (or the Air Force 
Act) ; and : : 
(e) for all persons employed or serving in or belonging to the Royal Indian Marine Service”. 


This topic was again dealt with in section 99 (2) of the Government of India 
Act, 1985, which runs as follows: l 


“og. (2) Without prejudice to the generality of the powers conferred, by the preceding sub- 
section, no Federal law shall, on the ground that it would have extra-territorial operation, be 
deemed to be invalid in so far as it applies—- 

(a) to British subjects and servants of the Crown in any part of India ; or 

(5) to British subjects who are domiciled in any part of India wherever they may be ; or 

(c) to, or to persons on, ships or aircraft regigtered in British India or any Federated States 
wherever they may be; or 

(d) in the case of a law with respect to a matter accepted in the Instrument of Accession of a 
Federated State as a matter with respect to which the Federal Legislature may make laws for that 
State, to subjects of that State wherever they may be ; or , 

(e) in the case of law for the regulation or discipline of any naval, military, or air force raised 
in British India, to members of, and persons attached to, employed with or following, that force, 
wherever they may be”, 


In Governor-General v. Raleigh Investment Co. the question was raised whether 
these provisions were restrictive of the power of the Indian Legislature to enact 
laws with extra-territorial operation in respect of matters other than those 
enumerated in section 99 (2). Spens, C.J., held that as the impugned provi- 
sions were within the ambit of legislative power under sections 99 (1) and 100 of 
the Government of India Act, 1935, they were not extra-territorial in operation 
and that even if they were, the words ‘‘ without prejudice to the generality of the 
powers conferred by the preceding sub-section’’ occurring in section 99 (2) posi- 
ted the existence of a power aliunde, and that the enumeration of the specified 
topics in that sub-clause was by way of abundant caution. On the 14th August, 
1947, acting under section 9 of the Indian Independence Act the Governor- 
General issued an Adaptation Order, and therein, for the words ‘‘for the whole 
or any part of British India or for any Federated State’’ were substituted the 
words ‘‘including laws having extra-territorial operation for the whole or any 
part of the Dominion’’; and sub-section (2) was omitted. "When the Constitu- 
tion was enacted, the: words ‘‘including laws having extra-territorial operation 
for the whole or any part of the Dominion” were omitted, and in their place, 
Article 245 (2) was enacted. ‘Thus, Article 245 (2) is a successor to section 65 
(1), sub-clauses (b), (c), (d) and (e) of the Government of India Act, 1915, and 
section 99 (2) of the Government of India Act, 1935, and its scope is extra-terri- 
torial legislation in the second sense. As we are concerned in this appeal with 
extra-territorial operation in its first sense, Article 245 (2) has no application, 
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and the attack on the impugned Act on the ground that it is barred by Article 


245 (2) must fail. 


The third contention has reference to the machinery sections of the Act 
relating to the assessment and collection of.taxes. The argument was that even 
if the Bihar Legislature had the competence to enact under Entry 54 a taxation’ 
law against non-residents, it had no power to enforce it outside its own terri- 
torial limits, and some of the provisions were bad on this ground, such as sec- 
tion 17 which authorised search of premises and seizure of accounts, and section 
26 which made it an offence to obstruct such search or sejzure. But we are not 
called upon in these proceedings to pronounce on the validity of these previ- 
sions. The respondent issued notice under section 18 (5) of the Act calling upon 
the appellant to send his returns and proposing in case of default to make 
assessment on the basis of best judgment. It was at this stage that the appel- 
lant rushed to the Court, and moved for a writ of prohibition to restrain the 
proceedings cn the ground of want of jurisdiction. That is the one and the only 
question that now falls to be determined. Even if some of the machinery sec- 


' tions are bad-—it is a question to be decided when it arises whether they can be 


justified on ihe ground that they are ancillary or incidental to the substantive 
provisions, as to which see Attorney-General for Canada v. Cain? and Croft v. 
Dunphy’—that would rot affect the power of the State to impose tax, and it will 
therefore be foreign to the scope of this appeal to enter into a discussion of 
their validity. 


It was urged by the learned Attorney-General that if the machinery sec- 
tions were bad on the ground that they were extra-territorial in their operation, 
and if the power to tax was so mixed up with them as to be inseparable from 
them, then, when they fall it must also fall. A power to tax is a matter of sub- 


‘gtantive law, whereas the machinery sections providing for the execution of 


that power such as, assessment, and collection of tax, pertain to the domain of 
adjectival law, and the two are distinct and separable. It is elementary law 
that the power to tax does not depend on the ability to realise it.. In British 
Columbia Electric Raalway Co., Ltd. v. The King, Viscount Simon observed: 


‘‘ A Legislature which passes a law having extra-territorial operation may find that what it has 
enacted cannot be directly enforced, but the Act is not invalid on that account, and the Courts of 
its country must enforce the law with the machmery available to them y. 


Without expressing any opinion, therefore, on the validity of the machinery 
sections, I must hold that the impugned Act in so far as it authorises the im- 
position of tax on sales falling within the Explanation to Article 286 (1) (a) 
is neither ultra vires the powers of the State Legislature nor bad on the ground 
that it is extra-territorial in its operation. 


5. Then there remains the contention of the appellant that even assum- 
ing that the States could, under the Explanation, enact a law imposing a tax on 
a non-resident and that such law would not be hit by Article 286 (2), the im- 
pugned Act must even then be held to be bad for the reason that it was not 
authorised by the terms of the Explanation. Two grounds were urged in sup- 
port of this contention: (1) that under the Explanation truly construed, a 
seller could be taxed only if he is within the State, and (2) -that the goods were 


„actually delivered not in Bihar but in Bengal and that therefore the Explana- 


tion did not apply. The argument in support of the first ground was that as 
the Explanation enacts that the sale or purchase—not merely the sale—must be 
deemed to have taken place in the delivery State, it must be construed m the 
light of the presumption that the laws of a State are intended to operate on 
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persons, or things within its territory, and so construed, it should be held to 
authorise the levy of a tax où the seller only if he was within the State or on 
the purchaser who must be within the territory. The assumption on which this‘ 
argument rests is that States have jurisdiction only over persons and property 
within their’ territory ; but this, as already shown, is not correct. A State hig 
Jurisdiction to enact laws in respect of acts and events which occur within its 
territory, and if a sale takes place within the State as under the Explanation 
it does by a legal fiction, then its jurisdiction to enact a law imposing a tax 
thereon is complete, and no question of its overstepping its territorial limits 
` arises. It should also be noted that the scope of the presumption that the laws 
of a State are not intended to operate outside its territory is, as stated by 
Maxwell, that ‘‘Parliament does not design its Statutes to operate on its subjects 
beyond the territorial limits of the United Kingdom’’ (Maxwell’s Interpretation 
of Statutes, 10th Edn., page 145). That has reference to extra-territorial opera- 
tion in the second sense. There is no presumption that the laws of a State 
made with reference to acts and events occurring within its borders arè not in- 
tended to have operation outside its territory. 


Moreover, a tax on sale of goods is, as observed in The Province of Madras 
v. Messrs. Boddu Paidanna d Sons ‘‘a tax levied on the occasion of the sale of 
goods’’ and the lability to tax arises ‘‘on the occasion of a sale’’. In The State 
of Bombay v. The United Motors (India) Lid.”, it was stated that the sales-tax 
was a tax imposed ‘‘on the occasion of the sale as a taxable-event’’. It is thus, 
in essence, a tax levied on the act of buying and selling. Sale is the result of a 
contract, and is bilateral in character. There can be seller only in relation to a 
purchaser and vice vers@. It therefore follows that the power to impose a tax 
on sale imports a power to tax either the seller or the purchaser. 


In V. M. Sy.ed Mohammad & Co. v. The State of Andhra’, the question 
was raised for decision whether Entry 48 in the Provincial List of the Govern- 
ment ot India Act, 1935 ‘‘tax on sale of goods’’ included a power ti impose a tax 
on the purchaser. It was held that it did, and it was observed that when Entry 
' 54 in List IT of the Seventh Schedule of the Constitution substituted for the 
words ‘‘tax on sales’’ occurring in Entry 48 the words ‘‘tax on sale or purchase’’, 
it did not thereby enlarge the powers previously conferred by Entry 48 but 
‘merely expressed in clearer language what was implicit in that corresponding 
entry’’. When Artiéle 286 (1) (a) and the Explanation refer to a sale or pur- 
chase, they merely conform to the terms of Entry 54, and these words cannot 
therefore be construed as splitting up the power to tax sales into two parts, one 
available against the purchaser at all times, as in the very nature of it he must be 
within the State, and the other against a seller if he is within jurisdiction. The 
power is one and indivisible to be exercised when the conditions mentioned 
iu the Explanation are satisfied against either a seller or buyer as the Legislature 
might determine. 


The language of the Explanation, it should be marked, does not impose 
any limitation or condition on the exercise of this power. It is general and 
unqualified, and will comprehend all cases in which goods are delivered for con- 
sumption in the taxing State irrespective of whether the seller is within the 
State ornot. To bold that the tax could be imposed on a seller only if he is 
within the State would be to add words to the Explanation which are not there, , 
and for this, there is no jurisdiction. On the other hand, there are good reasons 
why the power should have been vested in the Legislature to determine whether 
it will tax the seller or the buyer. The tax imposed under the Explanation really 
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falls on the consumer-purchaser. While it is possible that with reference to 
certain classes of goods the tax can effectively be imposed on the purchaser, it 
must happen that with reference to the other kinds of goods as, for example, medi- 
ciues in the present appeal, it cannot be so done, and, as already pointed out, it 
is a ‘‘familiar and sanctioned device’’ to make the seller the agent of the State 
for collection of taxes. In leaving it to the States to determine whether they 
will tax the seller or the*buyer, the Explanation has‘merely given recognition to 
a familiar principle of taxation laws sanctioned by usage and upheld by autho- 
rity. This objection must accordingly be overruled. 


It was then contended that the sales proposed to be taxed did not take place 
in Bihar as the goods were actually delivered as contemplated bf the Explana- 
tion not there but in Bengal. The “argument is that the words ‘‘actnal 
delivery’’ in the Explanation are used in contrast to constructive or symbolic 
delivery as meaning physical delivery of goods, that under section 39 (1) of the 
Sale of Goods Act, 1980 (Act ITT of 1930) the common carrier is the agent of, the 
purchaser, and- that therefore delivery of the goods to the railway authorities in 
es was actual delivery thereof to the purchaser i in Bengal. Section 39 (1) 
is as follows: 


“ Where in pursuance of a contract of sale, the seller 1s authorised or required to send the goods 
to the buyer, delivery of the goods to a carrier, whether named by the buyer or not, for the purpose 
of transmission to the buyer, or delivery of the goods to a wharfinger for safe custody is prima facte 
deemed to be a delivery of the goods to the buyer ”’. 


It is difficult to see what there is in this section to support the contention that 
delivery tó a common carrier is actual delivery to the purchaser. The section 
does not say so. On the other hand, it proceeds on the assumption that thére 
was, in fact, no delivery to the purchaser, actual or otherwise, a thing being 
deeroed to be something only, when as a fact it is not that, and then enacts on 
that basis a fiction that delivery to a common carrier shall be deemed prima facte 
to be delivery to the buyer. What is the purpose of this fiction? It is, as will be 
clear from section 39 (2), to fix on whom the loss is to fall in case the goods are 
lost or damaged in course of transit. But where no such question arises, the 
fiction has to be ignored, and the matter will have to be decided on the factual 
busis whether the goods were actually delivered. 


A reference to section 51 (1) of the Sale of Goods Act is very instructive. 
It rans as follows: 


“ Goods are deemed to be in course of transit from the time when they are delivered to a carrier 
or other bailee for the purpose of transmission to the buyer, until the buyer or his agent in that behalf 
takes delivery of them from such carrier œ other bailee”’. 


Tn this clause, the word ‘‘delivery’’ is used to denote both the delivery of goods 
by the seller to the common carrier and the delivery’ to. the puchaser by tbe 
common earrier. They cannot both be actual deliveries, as goods sold under a 
sale can actually be delivered only once. If the delivery of the goods to the 
common carrier was actual delivery, then what isthe nature of delivery when 
the purchaser took possession of the goods from the common earrier? It is also 
physical delivery of the goods, and is therefore actual delivery on the appellant’s 
own definition. 


The fact‘*is that while for some purposes delivery to the common carricr 
is treated as delivery to the purchaser, there is delivery i in fact and in its popular 
sense, only when the purchaser obtains possession of the goods and it is this 
that is connoted by the words ‘‘actnal delivery’’. When section 51 (1) refers 
to delivery to buyer or his agent, it refers to actual delivery, and a to com- 
mon carrier is regarded as constructive, having regard to section 9 (1). The 
section, it will be noticed, proceeds on the footing that a common jer is not 
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the agent of the buyer with reference to actual delivery. He is the agent of the 
purchaser for transmission of the goods to him. 


This position was wéll-established in the common law of England, ‘nd was 
thus stated by Parke, B., in James v» Greffin,! in the following terms: ° 


“ The delivery by the a of goods sold to a carrier of any description, either expressly or by 
implication named by the veudeey and who is to carry on his account, is a constructive delivery to the 
vendee ; but the vendor has a right if unpaid, and if the vendee be insolvent, to retake the goods be- 
fore they are actually delivered to the vendee, or some one whom he means to be his agent, to take posses- 
sion of and keep the goods for him, and thereby to replace the vendor in the same situation as if he 
' had not parted with the actual possession...... The actual delivery to the vendee or his agent, which puts 
an end to the iranMius or state of paSsage, may bé at the vendee’s own warehouse, or at a place 
which he uses as his own, though belonging to another, for the deposit of goods: (Scott v. Prettit® : 
Rowe Pickford? ; or at a place where he means the goods to remain until a fresh destination is com- 

ted to them by orders from himself ; Dixon vı Baldwen* ; or it may be by the vendee’s taking 
possession by himself or agent at some point short of the origina] intended place of destination ”. 
In Ex parte Rosevar China Clay Company. In Re Cock’, James, L.J., said: 


“ The authorities show that the vendor has a right to stop tn transu until the goods have actually 
got home into the hands of the purchaser, or of some one who ieceives them in the character of 
his servant or agent ”, 


In the same ease, the position was stated even more fully by Brett, L.J., in the 
following terms: 


“ As soon as the clay was appropriated by the vendors to this contract and was placed on board 
the ship, the property in it passed to the purchaser and at the same time as between the vendor 
and the purchaser, there was a delivery of the claim to the latter. But it was a constructive not actual 
delivery.” 


The same learned Judge again observed in Kendal v. Afarshall® as follows: -+ 


“ Where the goods have been appropiraied by the vendor, and have been delivered by him to a 
carrier to be transmitted to the vendee, a constructive pore exists in the vendee”’. 


The law as declared in the above decisions was embodied in section 32 ( 1) of the 
English Sale of Goods Act, which has been reproduced in section 51 (1) of the 
Indian Sale of Goods Act. Vide also Benjamin on Sales, Eighth Edu., page 889, 
where the possession of the carrier on behalf of the buyer is stated to be econ- 
structive though not yet actual possession”. It must accordingly be held that the 
expression ‘‘actual delivery’’ in the Explanation to Article 286 (1) (a) means 
delivery of the goods to the purchaser or his agent, and delivery to the common 
carrier is not actual delivery, and that, in this case, the goods were actually 
delivered not in Bengal when they were delivered to the common carrier but in 
Bihar when they were delivered to the purchaser. This contention of the appel- 
lant must also be rejected. 


Tn the result, the appeal should, in my judgment, be rejected with costs. 


Sinha, J.—I have had the advantage of perusing the judgments prepared 
by my brothers, 8. R. Das, N. H. Bhagwati, B. Jagannadhadas and T. L. 
Venkatarama Aiyar. After a careful and anxious consideration of the two 
viewpoints contained in the judgments respectively of my brother 8. R. Das 
holding that the previous decision of this Court in The State of Bombay v. The 
United Motors alndia) Ltd." should be overruled, and of my brother T. L. 
Venkatarama Aiyar that it should be followed, I have come to the conclusion that 
the latter view is more acceptable. 
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We are.all agreed that the present case is-governed by the previous deci- 
sion of this Court just referred to and that if that case lays down the correct 
rule of law, this appeal should be dismissed. We are also agreed that the 
language of Article 286 of the Constitution on which the case-depends is not 
felicitéus and free from vagueness, with the result that the interpretation of that 
article is not free from doubt and difficulty. The very fact that in the case ref- 
erred to, as also in the later decision of this Court reported in State of Travan- 
core-Cochin v. Shanmugha Vilas Cashew Nut Factory! involving the construc- 
tion of Article 286, the Court was divided in its opinion shows that the inter- 
pretation of the ‘articles in question is by no means easy. The fact that 
the Court is sharply divided in the present case also emphasizes the difficulty.’ 
The question we have to determine at the outset is whether or not we should 
follow the previous decision of this Court in The State of Bombay v. The United 
Motors (India) Lid.* We are all agreed that in a proper case it is permissible 
for this Court to go back upon its previous decision; but we are again divided as 
to whether this is a fit occasion for reviewing its previous decision. For the rea- 
sons given by my brothers, Jagannadhadas and Venkatarama Ayyar, I would 
agree with them in holding that sufficient grounds have not been made out for 
overruling that decision which had been taken after hearing all the parties in- 
terested in the result of the case. Not only the parties directly concerned with the 
case but a number of States by way of interveners as in the present case were also 
heard. After giving a very full hearing the Court gave its judgment which is a 
very elaborate one,—the report of the ease ruhning into 60 pages in print. It is 
true that much can be said for the opposite, view as adumberated in the Judgment 
of ny brother S. R. Das; but, in my opinion, simply because another view may 
' be taken of the points in ‘controversy is not a sufficient justification for our re-= 
viewing the previous judgment of this Court. It has not been suggested that any 
relevant provisions of the Indian Constitution or any other provision of law 
had been overlooked by this Court when it pronouneed its previous ruling; nor 
has it been suggested that this Court on the previous occasion proceeded on 
erroneus suppositions. Under the Constitution and even otherwise this Court 
is naturally looked upon by the country as the custodian of law and the Con- 
stitution, and if this Court were to review its previous decisions simply on the 
ground that another view is possible, the litigant public may be encouraged to 
think that it is always worthwhile taking a chance with the highest Court in the 
land. Definiteness and certainty of the legal position are essential conditions 
for the growth of the rule of law. In my opinion, therefore, this Court should 
review its previous decisions only in exceptional circumstances as is the practice, 
ef the Judicial Committee of the Privy Council in the cases referred to by my 
brothers Jagannadhadas and Venkatarama Ayyar. If this Court has taken'a 
view of the relevant provisions of the Constitution which does no% commend. 
itself to the acceptance of the Legislature, the latter can make TECER amencl- 
ments, as has been done in the recent past. 


Coming to the merits of the case in hand, we are all agreed that the 
Explanation to Article 286 (1) (æa) of the Constitution has created a legal fiction 
as a result of which a transaction of sale or a purchase partaking of an inter- 
State character has been treated as a domestic transaction. The fiction has 
localized sales or purchases contemplated by the Explanation, by convertins 
such transactions as would otherwise have been inter-State sales or purchases 
into sales or purchases inside one State in a sense in which it is placed in & 
class distinct and separate from what is referred to as sales or purchases ‘ ‘out- 
side the State’’ in the main body of Article 286 (1) (a) which prohibits imposi- 
tion of tax by any State. There is a general agreement amongst us, I take it, 
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that the main purpose of creating the fiction is to prevent multiple taxation of 
the same transaction, but, it may be added, not altogether to stop the taxation 
of such’ transactions. We are also agreed that full effect must be given to the 
legal fiction on the supposition that the putative state of affairs is the real one. 
While thus agreeing on the general principle bearing on the question df the 
purpose and scope of a legal fiction, we are again divided on the question of 
how far the legal fiction should be carried in its actual application. For the 
reasons given by my brother Venkatarama Ayyar, I agree with him that the 
fiction created by the Explanation brings such a sale within the taxing power 
of the State within which such a sale is said to have taken place. Such a result 
is brought about not by holding that the Explanation has conferred positively 
the power on the relevant State to impose sales-tax, but by holding that such 
an inside sale is beyond the scope of the prohibition contained in the main 
body of Article 286 (1) (a) which interdicts the imposition of a tax on a sale 
‘‘ontside the State’’. The Explanation has got to be read as an integral part 
of Article 286 (1) (a), and thus read, it means negatively that a sale or purchase 
outside a State cannot be taxed; and by necessary implication, that a sale or 
purchase inside a State may be taxed by that State as falling outside the mischief 
of the prohibition directed against the imposition of a tax on a sale or purchase 
of goods outside a State; in other words, as soon as a sale or purchase of goods 
is declared to be outside the pale of the prohibition contained in Article 286 
(1) (a), the State’s power of imposing a tax contained in . Article 246 read 
with item 54 of List II of the 7th Schedule comes into operation. I do not 
find myself in agreement with the viewepropounded by my brother S. R. Das 
chiefly because that view goes beyond the purpose of the creation of the fiction 
which admittedly was to prevent multiple taxation. The view as propounded, 
by-him besides preventing multiple taxation goes to the length of prohibiting 
any imposiion of sales-tax by any State. Such, in my opinion, was not tha 
intention of the Constitution. Whereas the imposition of multiple 
sales-tax on transactions of sale or purchase may be an obstacle 
to the free flow of inland trade and commerce, the imposition of sales-tax by 
a single State in which the sale is deemed to have taken place by virtue of the 
Explanation cannot be predicated as having such an effect. The view pro- 
pounded by my learned brother Venkatarama Ayyar is thus not inconsistent with 
the avowed purpose of the Constitution, as expressed in Article 301, which 
provides that trade, commerce and intercourse shall be free throughout the 
territory of India. In my opinion, the view propounded by my learned ‘bro- 
ther S. R. Das about the actual application of the legal fiction stops short 
of giving full effect to that fiction. Allied with this question is the controversy 
as to whether clause (2) of Article 286 is subject to Article 286 (1) (a) read with 
the Exple“iation or vice versa. In my opinion, for the reasons given-by my 
learned brother Venkatarama Ayyar the better view is that clause (2) of Arti- 
ele 286 of the Constitution is subject to Article 286 (1) (a) read with the Ex- 
planation. On the whole, therefore I would agree with the view that the 
previous decision of this Court in 1953 8.C.R. 1069 should continue to hold 
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` good and govern the present controversy also. In that view of the -matter 


} would dismiss this appeal with costs. 


By the Court.—The appeal is allowed and an order shall be issued direct- 
ing that, until Parliament by law provides otherwise, the State of Bihar do for- 
bear and abstain from imposing sales-tax on out-of-State dealers in respect of 
sales or purchases that have taken place in the course of inter-State Trade or 
commerce even though the goods have been delivered as a direct result of such 


_ sales or purchases for consumption in Bihér. The State must pay the costs of 


the appellarit in this Court and in the Court below. The interveners must bear 
and pay = costs. 


Appeal allowed. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—VIVIAN Bose, N. H. Baacwatt, B. JAGANNADHADAS, BHUVANESHWAR 
Prasan SINHA AND SYED JAFER Imam, JJ. 


Shrimati Sucheta Kripalani ..  Appellant* 
g 


Shri S. S. Dulat, 1.0.3., Chairman of the Election Tribunal, Delhi 
and others ` .. Respondents. 


Representation of the Peopls Act (XLIII of 1951), section 43 and Representation of ths People (Conduct 
of Elections and Election Petitions) Rules, 1951—Rule 114 (6)—-Tribunal’s juisdiction to enquire into minor 
corrupt practice. 
Where the allegation about the minor corrupt practice does not stand by itself and there are 
also allegations about major corrupt practices which require investigation and the minor corrupt 
ices alleged are reasonably connected with them, the Tribunal is bound under section 143 of the 
epresentation of the People Act, 1951, also to inquire into the question of the falsity of the return. 
Without such an enquiry it cannot reach the finding which section 143 contemplates. 


If a return is not in proper form, disqualification ensues but the Election Commission is invested 
with the power to remove the disqualification under rule 114 (6). If it does, the position becomes 
the same as it would have been had the Election Gommission decided that the form was proper in the 
first instance. 

Appeal under Articles 132 and 133 of the Constitution of India against the 
‘Judgment and Order dated the 23rd December, 1953, of the High Court of Judica- 
ture for the State of Punjab in Civil Writ Application No. 24 of 1953. 


N. C. Chatterjee, Senior Advocate (R. S. Narula, Advocate with him) for the 
Appellant. 


G. S. Pathak and Veda Vyas, Senior Advocates (Ganpat Rai, Advocate with him) 
for the Respondent No. 5. 


The Judgment ot the Court was delivered by 


Bose, 7-—The proceedings that have given rise to this appeal arise out of an 
election petition before the Election Tribunal, Delhi. 


The appellant Shrimati Sucheta Kripalani together with the contesting res~ 
pondent Shrimati Manmeohini Sahgal and others were candidates for election to 
the House of the People from the Parliamentary Constituency of New Delhi. The 
polling took place on 14th January, 1952, and when the votes were counted on 
18th January, 1952, it was found that the appellant had secured the largest number 
of votes and that the contesting respondent Manmohini came next. The appellant 
was accordingly notified as the returned candidate on 24th January, 1952. 


On 6th March, 1952, the appellant filed her return of election expenses. This 
‘was found to be defective, and on 17th April, 1952, the Election Commission pub- 
lished a notification in the Gazette of India disqualifying the appellant under 
rule 114 (5) of the Representation of the People (Conduct of Elections and Election 
Petitions) Rules, 1951, on the ground that she had 
eed “ failed to lodge the return of election expenses in the manner required ” and that she had 
ereby 
“ incurred the disqualifications under clause (c) of section 7 and section 143 of the Repre, 
sentation of the People Act, 1951.” 
In view of this the appellant submitted a fresh return with an explanation 
under rule 114 (6) on goth April, 1952. This was accepted by the Commision and 
on 7th May, 1952, it published a notification in the Gazette of India under rule 114 


(7) stating that the disqualification had been removed. 


In the meanwhile, on 7th April, 1952, the contesting respondent Manmohini 


filed an election petition praying that the appellant’s election be a void and 


* ee No. 199 of 1955- 6th September, 1955. aa 
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that she (the petitioner) be declared to have been duly elected. It will be noticed 
that this was before 17th April, 1952, the date on which the Election Commission 
disqualified the appellant. The validity of the election was attacked on many 

unds. A number of major corrupt practices were alleged and the return which 
the appellant had filed on 6th March, 19532, of her election expenses was challefiged 
as a minor corrupt practice on two grounds: 


(1) that the return was false in material particulars and (2) that it was not 
in accordance with the rules and so was no return at all in the eye ofthe law. Parti- 
culars of the instances in which the return was challenged as false were then set out. 


The appellant filed her written statement in reply on 7th October, 1952. It 
will be noticed that this was after she had put in her second return and after the 
Election Commission had removed the disqualification due to the first return. 
Her reply was as follows : 


(1) That as the disqualification with respect to the return of her election 
expenses had been removed by the Election Commission under section 144 of the 
Representation of the People Act, 1951, this question could not be reopened ; 


(2) That a minor corrupt practice which cannot vitiate an election and which 
is not capable of materially affecting an election is wholly outside the scope of a 
proper election petition and so no cognisance of it can be taken by the Election 
Tribunal ; 


(3) That only such matters can be put in issue as are necessary to decide 
whether the election of the returned candidate is liable to be set aside within the 
meaning of section 100 (2) of the Act. 


The contesting respondent Manmohini filed a replication on 15th October, 
1952. In it she said :— 

(1) that the Election Commission did not and could not decide whether the return was or 
was not false in material particulars and so the question was still open. (This had reference to the 
first return dated 6th March, 1952) ; 

(2) that in any event 

“even the revised return is false in material particulars and the objections with regard to the 
original return also apply exactly with regard to the revised return.” 

The broad propositions of law raised by points (2) and (3) in the appellant’s 
written statement were also denied. Then followed an item by item reply to the 
allegations made p appellant in the list which she had appended to her written 
statement. That list was a reply to the particulars of false return and corrupt 
practices furnished by the contesting respondent Manmohini. It is evident then 
that Manmohini attacked the second return on exactly the same grounds as the 
first and furnished the same particulars. 


Now we have spoken of these returns as the first and the second. But counsel. 
` on both sides agreed before us that the first return was in fact no return at all in the 
eye of the law and that therefore the contesting respondent’s real attack was on the 
second return which must be regarded as the only return which the law will recog- 
nise as a valid return. It was agreed that there cannot be two returns of expenses : 
either the one originally filed is amended or it is treated as a nullity so far as it pur-- 
ports to be a return. In view of this agreement, it is not necessary for us to express 
any opinion on the matter and we will concentrate our attention on what, for 
cOnvenience, we will continue to call the second return. 


The first point that now arises is whether the decision of the Election Commis-- 
sion to remove the disqualification attaching to the first return precludes an en- 
quiry into the falsity of the second return simply because the respondent Manmohini 
alleged that the particulars of the falsity are exactly the same as before. Our 
answer to that is No. If the first return is no return in the eye of the law, 
then the only return we are concerned with is the second and that must be 
treated in the kame way as it would have been if it had been the only return made. 
WE there had bæn no other return and this return had been challenged on the grounds. 
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now raised, it is clear that the truth of the allegations made would have to be en- 
quired into. That enquiry cannot be shut out simply because the allegations. 
against the second return happen to be exactly the same in the matter of its falsity 
as in the case of the first return. We are therefore of opinion that the jurisdiction 
ofthe Tribunal to enquire into these matters was not ousted on that account. 
Our reasons for this are these: 


Section 76 of the Act requires every candidate to file a return of election ex- 
penses in a particular form containing certain prescribed particulars. The form 
and particulars are set out in the rules. Section 143 prescribes the penalty for 
failure to observe those requirements. It is disqualification. This ensues if there 
is a “default” in making the return. It also ensues :-— 

“if such a return is found. . . . . upon the trial of an election petition under Part VI 
a ee ee to be false in any material particular.” 

That places the matter beyond doubt. The trial of an election petition is 
conducted by an Election Tribunal and this section makes it incumbent on the 
Tribunal to enquire into the falsity of a return when that is a matter raised and 
placed in issue and the allegations are reasonably connected with other allegations 
about a major corrupt practice. The jurisdiction is that of the Tribunal and not 
of the Election Commission. The duty of the Election Commission is merely to 
decide under rule 114 (4) whether any candidate has, among other things, 

“ failed to lodge the return of election expenses . . . . in the manner required by the 
Act and these rules.” 

It is a question of form and not of substance. If the return is in proper form 
no question of falsity can arise unless somebody raises the issue. If it is raised, the 
allegations will be made in some other document by some other person and the 
charges so preferred will be enquired into by the Tribunal. 


If the return is not in proper form, disqualification ensues but the Election: 
Commission is invested with the power to remove the disqualification under rule 114 
(6). Ifit does, the position becomes the same as it would have been had the Elec- 
tion Commission decided that the form was proper in the first instance. That would 
still leave the question of falsity for determination by the Tribunal in cases where the 
issue is properly raised. 

Mr. Chatterjee contended on behalf of the appellant that we were not con- 
cerned with the second return in this appeal and strongly protested against Mr. 
Pathak being allowed to argue this point. But that has been the main bone of 
contention almost from the start. When the election petition was filed, there 
was only one return to attack. The second had not been putin. Later, when it 
was put in, the contesting respondent, Manmohini, attacked both and the appellant 
herself said that questions about the falsity of the return could not be gone into 
because of the Election Commission’s order removing the disqualification. That 
argument applies as much to the second as to the first return and raises an issue 
about the respective jurisdictions of the Election Commission and the Election 
Tribunal on this point. The tribunal decided against the appellant on this point 
and held, as we do, that the Election Commission was not concerned with the issue 
of fact about the falsity of the return. The appellant then filed a petition under 
Article226 to the High Court and questioned the Tribunal’s jurisdiction to enquire 
into the issue of falsity. The High Court upheld the Tribunal’s decision and the 
appellant pursued the matter here both in her grounds of appeal and in her gjate- 
ment of the case. She cannot at this stage ask us to leave the matter open so that 
she can come here again and re-agitate this question. We accordingly overrule 
Mr. Chatterjee’s objection. 


The next question argued was whether an Election Tribunal can enquire 
into a minor corrupt practice if it is of such a nature that, standing by. itself, it 
could not have been made the basis of an election petition because it could not 
materially affect the result of the election. . We need not go intg that because the 
question is purely academic in this case. The allegation about fac minor corrupt 
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practice does not stand by itself. There are also allegations about major corrupt 
practices which require investigation and the minor corrupt practices alleged are 
reasonably connected with them. Section 143 of the Act is a complete answer to 
the question of the Tribunal’s jurisdiction on this point when it is properly seised 
of the trial of an election petition on other grounds. Whether it could be propérly 
seised of such a trial if this had been the only allegation, or if the minor corrupt 
practice alleged was not reasonably connected with the other allegations about 
major corrupt practices, does not therefore arise. As the trial is proceeding on 
the other matters the Tribunal is bound under section 143, now that the issue has 
been raised, also to enquire into the question of the falsity of the return. Without 
such an enquiry it cannot reach the finding which section 143 contemplates. We 
need not look into the other sections which were touched upon in the arguments 
and in the Courts below because section 143 is clear and confers the requisite juris- 
diction when a trial is properly in progress. 

The appellant has failed on every question of substance that she raised. There 
was some vagueness in the Election Tribunals order about which of the twe re- 
turns formed the basis of the enquiry on this point but even if the Tribunal intended 
to treat the first return as the basis, that did not really affect the substance because 
exactly the same allegations are made about the second return and the issue of fact 
would therefore have to be tried in any event. The appellant’s whole endeavour 
was to circumvent such an enquiry and oust the Tribunal’s jurisdiction. In that 
she has failed, so she will pay the contesting respondent’s costs throughout. 


The appeal fails and is dismissed with costs all throughout. 
Appeal dismissed. 


SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction.] 
Present :—S. R. Das, Acting Chief Justice, and T. L. VENKATARAMA Ayyar, J. 


Tirath Singh “ .. Appellant* 


U. 
Bachittar Singh and others l .. Respondents. 

Representation of the People Act (XLILI of 1951), section 99-—Scope—ZIssus of notice to persons to be named 
before recording a finding under section 99 (1) (a)—If obligatory. 

While the persons to be named under section 99 (1) (a) (ii) would include both parties 
to the petition as well as non-parties, the Proviso thereto applies only to persons who had no oppor- 
tunity of taking part in the trial, and therefore, whether notice should issue under the Proviso will 
depend on whether the person had an opportunity to cross-examine witnesses who had given evidence 
against him and to adduce his own evidence. Notice to persons who are not parties to the petition 
will be necessary under the Proviso before they are named. 

Appeal under Article 133 (1) (c) of the Constitution of India against the Judg- 
ment and Order dated the 12th January, 1954, of tae Pepsu High Court in Civil 
Misc. No. 182 of 1953. 

M. C. Setaload, Attorney-General of India, Veda Vyas and Jagannath Kaushal, 
Senior Advocates (Naunit Lal, Advocate, with them) for the Appellant. 


Nemo, for the Respondents. 
Fhe Judgment of the Court was delivered by 


Venkatarama Ayyar, ee appellant was a candidate for election to the 
Legislative Assembly of the State of Pepsu from the Dhuri Constituency, and having 
secured the largest number of votes was declared duly elected. The first respondent 
who is one of the electors in the Constituency filed the petition out of which the 
present appeal arises, for setting aside the election on the grounds, inter alia (1) that 
the nomination of pne Mali Singh had been wrongly rejected by the returning officer 
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and (2) that the appellant was guilty of the corrupt practice of bribery. The Tribu- 
nal held that both these grounds were made out, and accordingly set aside the elec- 
tion. It further recorded a finding in terms of section gg (1) (a) of the Representa- 
tion of the People Act No. XLIII of 1951 that the appellant was proved to have 
committed the corrupt practice of bribery as mentioned in section 123 (1) of the 
Act. The Appellant thereupon filed in the High Court of Patiala and East Punjab 
States Union an application under Article 227 attacking the finding of the Tribunal 
that he was guilty of bribery. The order of the Tribunal in so far as it set aside his 
election was not challenged. By order dated rath January, 1954, the High Court 
upheld the findings of the Tribunal, and dismissed the application, and by order 
dated 7th June, 1954, granted a certificate for appeal to this Court under Article 
133 (1) (¢). That is how the appeal comes before us. 

On behalf of the appellant, the learned Attorney-General raised two con- 
tentions : (1) The finding that the appellant was guilty of bribery was reached 
in disregard of the mandatory provisions of section 83, and that it was besides 
open to other legal objections ; and (2) the finding recorded under section 99 of 
the Act was bad, because no notice was given to the appellant, and no enquiry 
held as required by the proviso to section 99. This point was not taken in the appli- 
cation under Article 227, and was sought to be raised at the time of the argument in 
the High Court ; but the learned Judges declined to entertain it. 


(1) On the first question, the complaint of the appellant is that in the election 
petition the allegations relating to bribery were vague and wanting in particulars, 
and that the petition should accordingly have been dismissed under section 83 
and 85 of the Act ; that the charge that was sought to be proved at the hearing was 
at variance with the charge as alleged in the petition, and that the Tribunal had 
erred in giving a finding of bribery on the basis not of the allgations in the petition 
but of the evidence adduced at the trial. The allegations in the petition relating to 
this charge are as follows: 

“The sweepers of Small Town Committee, Dhuri, were each granted good work allowance 
at Rs.5 per mensem for three months only during Election days, simply because they happened to 
be voters in the said Constituency, vide letter No. ST/1 (4)/52/20702, dated 7th December, 1951. All 
this was done to induce these sweepers to vote for the respondent No. 1. The allowance was 
against the Rules ”. 

The reply of the appellant to this charge was as follows : 


_“ The sweepers of Small Town Committee represented to me in writing that their pays should 
be increased, and they also quoted the pays that the employees of other Small Town Committee 
and Municipal Committees were getting. The representation was forwarded to the Secretariat. 
The Secretariat examined it on merits, passed legal orders. Such concessions were also shown to 
other employees of the various Small Town Committees and Municipal Committees in Pepsu before 
and after this case. This was an official act done in the routine and not to induce the sweepers to 
vote for respondent No. r”. 


On these averments, the following issue was framed : 


“5. Whether the sweepers of Small Town Committee, Dhuri, were granted good work allowance. 
at Rs. 5 per mensem for three months only during the election days in order to induce them to vote 
for the Respondent No. 1 ?” i 

At the trial, the petitioner examined the Darogha of the Small Town Committee 
(P.W. 28), and five sweepers, P.Ws. 12, 13, 14, 39 and 40, and their evidence was 
that sometime in November, 1951, the appellant came to Dhuri, enquired about the 
number of sweepers in the service of the Committee, and offered to raise their pay 
if they would vote for him, that the sweepers thereupon held a meeting and considered 
the suggestion of the appellant, and then decided to vote for him, if the pay was 
increased, It must be stated that the appellant was then Minister for Health, and. 
was in charge of Local Administration. On 28th November, 1951, he passed an 
order on a memorial sent by the sweepers that their pay would be increased by 
Rs. 5 per mensem. Objection to the order was taken by the Department, and 
thereupon, the appellant passed the modified order dated 7th December, 1951, 
granting good work allowance for a period of three months from Dgcember, 1951, 
to February, 1952. The Tribunal accepted the evidence on the side d the petitioner 
that the appellant offered to increase the salary of the sweepers in 1951, and hefti 
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that the order dated 7th December, 1951, granting good work allowance for the 
election period was the outcome of the bargain come to in November, 1951, and 
that the charge of bribery had been established. 


It is contended for the appellant that in the petition there was no mention 
of the bargain on which the finding of bribery by the Tribunal was based, that 
the charge in the petition related only to the order dated 7th December, 1951, and 
that accordingly it was not open to the petitioner to travel beyond the petition and 
adduce evidence in proof of a bargain which had not been pleaded. This is to 
put too technical and narrow a construction on the averments. The charge in 
the petition was not merely that the appellant had passed the order dated 7th 
December, 1951, but that he had passed it with a view toinduce the sweepers to vote 
for him. That clearly raised the question as to the circumstances under which 
the order came to be passed, whether it was in the course of official routine as the 
appellant pleaded, or under circumstances which were calculated to influence 

e voters. Issue 5 put the matter beyond doubt, when it pointedly raised the 
question whether the grant was “for three months only during the election days 
in order to induce them (the sweepers) to vote for the respondent No. 1”. Under 
the circumstances, the complaint that the evidence and the finding as to the bargain 
went beyond the pleadings and should be ignored appears to be without any substance. 
It may be that the allegations in the petition are not as full as they might have been ; 
but if the appellant was really embarrassed by the vagueness of the charge, it was 
open to him to have called for particulars ; but he did not do so. At the trial, the 
petitioner first adduced evidence, and his witnesses spoke to the bargain in November, 
4951. It is stated on behalf of the appellant that he objected to the reception of the 
evidence on the question of bargain, as it was not pleaded. But this is denied by the 
petitioner in his affidavit filed in the High Court dated grd December, 1953. Even 
apart from this, the witnesses on behalf of the petitioners gave evidence on this 
point on the 8th and 11th November, 15th and 16th December, 1952, and on the 
2nd February, 1953. Then the appellant entered on his defence. On 26th Feb- 
ruary, 1951, he examined R.W.4, a member of the Small Town Committee to rebut 
the evidence on the side of the petitioner, and himself went into the box and deposed 
to the circumstances under which the order came to be passed. Having regard to 
the above facts, there is and can be no complaint that the appellant was misled, 
or was prejudiced by the alleged defect in the pleadings. The contention that is 
urged for him is that the petition should have been dismissed under section 83 for 
want of particulars. This was rightly rejected by the High Court as without force, 
and we are in agreement with it. 


It is next contended that there is no evidence or finding that the sweepers 
were entitled to vote in the Constituency or that the appellant was a candidate 
as defined in section 79 (2) at the time when the bargain was made. But the 
allegation in the petition is clear that the order dated 7th December, 1951,was made 
with a view “‘to induce the sweepers to vote for the appellant”. The reply of the 
appellant to this was that the order was made im the course of official routine and 
“not to induce the sweepers to vote” for him. Far from there being any specific 
denial that, the sweepers were electors, the reply of the appellant proceeds on the 
basis that they were entitled to vote. This objection was not raised before the 
‘Tribunal, and, as pointed out by the High Court, P.W. 12 does say in his evidence 
that he is a voter. This contention must accordingly be overruled. Nor is there 
any substance in the contention that there is no proof that the appellant was a 
candidate at the time of the bargain. This again is an objection which was not 
taken before the Tribunal, and on the evidence of the witnesses examined on the 
side of the petitioner which was accepted by the Tribunal, the appellant would be a 
prospective candidate as defined in section 79 (b) of the Act. The finding that the 
appellant is guilty of bribery is therefore not open to attack. 

2) It is next contended that the order of the Tribunal in so far as it recorded 
a findi that fhe appellanthadcommitted the corrupt practice specified in section 
123 (1) is bad, &s no notice was given to him as required by the proviso to section 99 
apd no opportunity to show cause against it. Section gg runs as follows: 


e 
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MA gg. (1) At the time of making an order under section 98 the Tribunal shall also make an `, 


(a) whether any charge is made in the petition of any corrupt or illegal practice having been 
committed at the election, recording— 

° (i) a finding whether any corrupt or illegal practice has or has not been proved to have been 
‘committed, by, or with the connivance of, any candidate or his agent at the election, and the nature 
of that corrupt or illegal practice ; and 

(ii) the names of all persons, if any, who have been proved at the trial to have been guilty of 
any corrupt or illegal practice and the nature of that practice, together with any such recommendations 
as the Tribunal may think er to make for the exemption of any persons from any disqualifications 
which they may have Aure. in this connection under sections 141 to 143. 

* * * * * * 


Provided that no person shall be named in the order under sub-clause (ii) of clause (a) unless— 


(a) he has been given notice to appear before the Tribunal and to show cause why he should 
not be so named; and 

(6) if he appears in pursuance of the notice, he has been given an opportunity of cross- 
examining any witness who has already been examined by the Tribumal and has given evidence 
against him, of calling evidence in his defence and of being heard . . . .. .” 
The point for decision is whether it was obligatory on the part of the Tribunal to 
issue notice under the above proviso to parties to the election petition before recording a 
finding under section 99 (1) (a). The contention of the appellant is that under 
section gg (1) (a) the Tribunal has to record the names of all persons who are proved 
to have been guilty of corrupt or illegal practice, that that would include both 
parties to the petition as well as non-parties, that the proviso requires that notice 
should be given to all persons who are to be named under section 99 (1) (a), sub- 
clause (i), and that the appellant was accordingly entitled to fresh notice under the 
proviso. It is argued that if the language of the enactment is interpreted in its 
literal and grammatical sense, there could be no escape from the conclusion that 
parties to the petition are also entitled to notice under the proviso. But it is a rule 
of interpretation well-established that, 

“ Where the language of a statute’ in its ordinary meaning and grammatical construction, 

leads to a manifest contradiction of the apparent purpose of the enactment, or to some inconveni- 
ence or absurdity, hardship or injustice, presumably not intended, a construction may be put 


upon it which modifies the meaning of the words, and even the structure of the sentence.” 
(Maxwell’s Interpretation of Statutes, roth Edition, page 229). 


Reading the proviso along with clause (b) thereto, and construing it in its setting in 
the section, we are of opinion that notwithstanding the wideness of the language 
used, the proviso contemplates notice only to persons who are not parties to the 
petition. 

The object of giving notice to a person under the proviso is obviously to give 
him an opportunity to be heard before a finding is given under section 99 (1) (a) (i) 
that he has committed a corrupt or illegal practice. This clearly appears from 
clause (b) of the proviso, which enacts that the person to whom notice is to be given 
should have an opportunity of cross-examining witnesses who had been examined 
before and given evidence against him, of calling his own evidence and of being 
heard. This is in accordance with the rule of natural justice which requires that no 
one should be condemned without being given an opportunity to be heard. The reason 
of the rule, therefore, requires that notice should be given to persons who had had 
no previous opportunity in respect of the matters mentioned in sub-clause ae 
the proviso. Such for example would be witnesses and possibly agents of the pties 
as observed in Nyalchand Virachand v. Election Iribunal+, though it is not necessary to 
decide that point, but it cannot refer to parties to the petition who have had every 
opportunity of taking part in the trial and presenting their case. Where an election 
petition is founded on a charge of corrupt practice on the part of the candidate, that 
becomes the subject-matter of enquiry in the petition itself. If at the trial the 
Tribunal came to the conclusion that the charge had been proved, then it has to 
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hold under section 100 (2) (b) that the election is void, and pass an order to that 
effect under section 98 (d). Section 99 (1) enacts that the finding of corrupt prac- 
tice under section 99 (1) (a) (i) or naming a person under section gg (1) (a) (ii) 
should be at the time of making an order under section 98. If the contention 
of the appellant is to be accepted, then the result will be that even though there 
was a full trial of the charges set out in the petition, if the Tribunal is disposed 
to hold them proved it has first to give notice of the finding which it proposes to 
give, to the parties, and hold a fresh trial of the very matters that had been already 
tried. That is an extraordinary result, for which it is difficult to discover any 
reason or justification, It was argued by the learned Attorney-General that the 
giving to a party to a proceeding a second opportunity to be heard was not unknown 
to law, and he cited the instance of an accused in a warrant case being given a 
further opportunity to recall and cross-examine prosecution witnesses after charge 
is famed and of a civil servant being given an opportunity under Article 311 to 
show cause against the action proposed to be taken against him. Jn a warrant case, 
the accused is not bound to cross-examine the prosecution witnesses before charge 
is framed, and in the case of civil servants, the decision that they are entitled to a 
second opportunity was based on the peculiar language of sections 240 (2) and (3); 
of the Government of India Act, 1935, and Article 311 of the Constitution. 
They are exceptional cases, and do not furnish any safe or useful guidance in the 
interpretation of section 99. 


The appellant also sought support for his contention that notice should be 
iven under the proviso even to persons who are parties to the election petition, 
in the provision in section gg (1) (a) (ii) that the Tribunal might make such recom- 
mendation as it thinks proper for exemption of any persons from any disqualifica- 
tions which may have been incurred under sections 141 to 143. The argument is 
that the disqualifications mentioned in section 143 could only be with reference to 
candidates, as they relate to default in filing return of election expenses or in filing 
false returns, that before the Tribunal could take action under this provision it would. 
have to give notice to the persons affected thereby who must necessarily be parties 
to the petition, and that if the proviso applies when action is to be taken under sec- 
tion 143, there is no reason why it should not apply when action is to be taken 
under the other sections of the Act as well. 


The fallacy in this argument is in thinking that notice to a person is requisite 
for making a recommendation under section 99 (1) (a) (ii). Section 99 (1) (a) (ii) 
deals with two distinct matters—naming persons who are proved to have been 
guilty of corrupt and illegal practices, and recommending whether there should be 
any exemption in respect of the disqualifications mentioned in sections 141 to 143, 
and the proviso, properly construed, requires notice only in the former case and not 
the latter. It will be noticed that while in cases falling within sections 139 and 
140 the disqualification is automatic and immutable, in cases falling within sections 
141 to 143 the Election Commission has power to grant exemption under section 144. 
of the Act. It is to guide the Commission in exercising its powers under section 
144, that the Tribunal is directed in section 99 (1) (a) (it) to make any recommen- 
dations with reference thereto. The jurisdiction of the Tribunal in respect of this 
matter is purely advisory. There is nothing to prevent the Commission from taking 
up the question of exemption under section 144 suo motu, even though the Tribunal 
has made no recommendation. Indeed, there is nothing to prevent the person 
adygrsely affected from applying directly to the Commission for exemption. While, 
therefore, there is compelling reason why a person should have an opportunity of 
showing cause before he is named, there is none such when the question is one of 
recommendation. As we construe the proviso, it confers no right on any person, 
arty or stranger, to be heard on the question whether he should be recommended. 
or exemption from the disqualifications under sections_141 to 143. The provision 
for exemption in section gg (1) (a) (ii) therefore does not lend any support to the 
contention of thg appellant that notice should be given to parties to the petition 
under the provif beore they are named. 


+ 
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Reliance was also placed by the appellant on the decision of the Election 
Tribunal in Kesho Ram v. Hazura Singh!, wherein it was held by a majority that 
notice under the proviso to section 99 should be given to the parties to the petition 
also. For the reasons given above, we do not agree with the decision of the majority. 


©ur conclusion is that while the persons to be named under section 99 (1) 
(a) (ii) would include both parties to the petition as well as non-parties, the proviso- 
thereto applies only to persons who had no opportunity of taking part in the trial 
and that, therefore, whether notice should issue under the proviso will depend on 
whether the person had an opportunity to cross-examine witnesses who had given 
evidence against him and to adduce his own evidence. This conclusion is in accord 
with the law in England. Under section 140, sub-clause (1) of the Representation 
of the People Act, 1949, an election Court has to state in its report the names of all 
persons who are found guilty of corrupt and illegal practice but “‘in the case of some 
one who is not a party to the petition nor a candidate on behalf of whom the seat 
or office is claimed by the petition”, the Court has to issue notice to him, give him 
an opportunity of being heard by himself, and calling evidence in his defence. 
It was suggested for the appellant that the law as enacted in section gg makes a 
deliberate departure from that under section 140 (1) of the English Act. The 
difference in the wording between the two sections is due to the difference in the 
arrangement of the topics of the two statutes, and there is no reason to hold that 
with reference to the substance of the matter, there was any intention to depart from 
the English law on the subject ; nor is there any reason therefor. 


In the present case, the appellant was a party to the petition, and it was his 
election that was being questioned therein. He had ample opportunity of being 
heard, and was, in fact, heard, and therefore there was no need to isue a notice to 
him under the proviso to section 99 before recording a finding under section gg (1) 
(a) (i). Further, even if we agree with the contention of the appellant that notice 
under the proviso should be given to a party to the petition, seeing that the reliefs 
which could be claimed in the election petition under section 84 are those mentioned 
in section 98, and that action under section 99 (1) (a) is to be taken at the time 
when the order under section 98 is pronounced, there is no insuperable difficulty in 
treating the notice to the party in the election petition as notice for purposes of the 
proviso to section 99 (1) (a) as well. This reasoning will not apply to persons. 
who are not parties to the petition, and a notice to them will be necessary under the 
proviso, before they are named. 


In the result, all the contentions urged in support of the appeal fail, which 
must accordingly be rejected. As the respondent has not appeared to contest 
the appeal, there will be no order as to costs. 


——— Appeal dismissed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction), 

PRESENT :—S. R. Das, Acting Chief Fustice and T. L. VENKATARAMA 
ÀYYAR, J. 
S. Khader Sheriff .. Petitioner? 

U. 

Munnuswami Gounder and others .. Respondents.. 


Representation of the ee Act (XLIII of 1951), section 123 (7) and Rule 117 of the rules—Election Ye. 
ponses—Payment to Congress ities for sacking permission to contest election as a Congress candidate—How 
Jur election expenses to be included in the return, section 99, proviso—-Person who had opportunities to mect the 
very charge in respect of which finding was recorded under scction 99 (1) (a)—If entitled to further notice under 
the proviso. 


On 12th September, 1951, the ap t applied to the Tamil Nad Congress Committee for per- 
mission to contest the election to the Legislative Assembly as a Congress candidate, and along with 
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his application he paid Rs.500 out of which Rs.100 was subscription for membership and Rs. 400 
‘deposit, which was liable to be returned under the rules, in case the applicant was not adopted as the 
candidate but not otherwise. In fact, the appellant was adopted as the Congress candidate 
and it was on that ticket that he fought and won the election. On agrd September, 1951, another 
payment of Rs.500 was made to the North Arcot District Congress Committee, which was in charge 
‘of the Ranipet constituency. The Tribunal held thatboth these sums were paid for purposes*of elec- 
tion and should have been included in the return made by the appellant, that if they were so included, 
the maximum prescribed was exceeded, and that therefore section 129 (7) had been contravened, 
and accordingly declared the election void under section 100 (2) (b) of the Act. The Tribunal also 
recorded as part of the order a fmding that the appellant had become subject to the disqualifications 
specified in section 140, sub-clauses (1) (a) and (a). This finding was attacked on the ground that 
it was given without notice to him as required by the proviso to section gg. 


Held: Under section 79 (6) of the Representation of the People Act the candidature commences 
‘when the person begins to hold himself out as a prospective candidate. The determming factor is 
the decision of the candidate himself, not the act of other persons or bodies adopting him as their 
candidate, The appellant was a prospective candidate when he made the payment of Rs. 500 on 
12th September, 1951. 


While it is meritorious io make a donation for charitable purposes, if that is made at the time or 
on the eve of an clection,it is open to the charge that its real object was to induce the electors to vote 
in favour of the particular candidate, and should therefore be treated as election expense. Accordingly 
the payment of Rs. 500 made to the North Arcot District Congress Committee on agrd September, 
1951, must be held to be spent for purposes of election. 


If the party had opportunity given to him in the hearing of the petition to meet the very charge 
in respect of which a finding is to be recorded under section gg (1) (a), then he is not entitled toa 
further notice in respect of the same matter, under the proviso. 


Appeal under Article 136 of the Constitution of India from the Judgment and 
Order, dated the 28th February, 1953, of the Election Tribunal, Vellore, in Elec- 
tion Petition No. 84 of 1954. 


N. G. Chatterjee, Senior Advocate (R. Ganapathy Iyer, Advocate, with him) 
for Appellant. 


Naunit Lal, Advocate for Respondent No. 1. 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, 7.—This is an appeal by special leave against the order 
of the Election Tribunal, Vellore, declaring the election of the appellant to the 
Legislative Assembly void on the ground that there had been a violation of section 
123 (7) of the Representation of the People Act No. XLII of 1951. Under that 
section, it is a major corrupt practice for a candidate or his agent to incur or authorise 
the incurring of expenditure in contravention of the Act or any rule made there- 
under. Rule 117 provides that: 

“ No expense shall be incurred or authorised by a candidate or his election agent on account 


of or in respect of the conduct and management of an election in any one Constituency in a State 
in excess of the maximum amount specified in respect of that Constituency in Schedule V ”, 


Under Schedule V, the maximum expense specified for election to the Madras 
State Legislature from a single-member Constituency, such as Ranipet, is Rs. 8,000. 
The return of the expenses lodged by the appellant showed that he had spent in 
all Rs. 7,063 for the election, and that was within the limit allowed. The charge 
i him in the petition was that he had failed to disclose in his return two sums 
of Rs. 500 each, spent for election purposes, and that with the addition of those 
amounts, the maximum specified had been exceeded. As regards the first amount, 
the facts found are that on 12th September, 1951, the appellant applied to the Tamil 
died Congress Committee for permission to contest the election as a Congress can- 
didate, and along with his application he paid Rs. 500 out of which Rs. 100 was 
subscription for membership and Rs. 400 deposit, which was liable to be returned 
under the rules, in case the applicant was not adopted as the candidate, but not 
otherwise. In fact, the appellant was adopted as the Congress candidate, and it 
‘was on that ticket that he fought and won the election. The second payment of 
Rs. 500 was on 23rd September, 1951, to the North Arcot District Congress Commit- 
tee, which wąs in charge of the Ranipet Constituency. The Tribunal held that 
both these s were paid for purposes of election and should have been included 
in the return made by the appellant, that if they were so included, the maximum 
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prescribed was exceeded, and that therefore section 123 (7) had been contravened, 
-and accordingly declared the election void under section 100 (2) (b) of the Act. 
“The appellant disputes the correctness of this order. The Tribunal also recorded as 
part of the order a finding that the appellant had become subject to the disqualifica- 
tions specified in section 140, sub-clauses (1) (a) and (2). The appellant attacks 
‘this finding on the ground that it was given without notice to him, as required by the 
‘proviso to section 99. 


The points that arise for decision in this appeal are (1) whether on the facts 
found, there was a contravention of section 123 (7) of Act No. XLIII of 1951 ; 


-and (2) whether the finding that the appellant had become disqualified under sec- 


tion 140 is bad for want of notice under the proviso to section gg of the Act. 
(1) Taking first the sum of Rs. 500 paid by the appellant to the Tamil Nad 


‘Congress Committee on 12th September, 1951, the contention of the appellant is 


that section 123 (7) and rule 117 have reference only to expenses incurred by a 
candidate or his agent, that the appellant was nominated as a candidate only on 
16th November, 1951, and that as the payment in question was made long prior to 
the filing of the nomination paper, the provisions aforesaid had no application. 
That raises the question as to when the appellant became a ‘candidate’ for purposes 
of section 123 (7). Section 79 (b) of Act No. XLIII of 1951 defines a candidate 
thus : 


“< Candidate °? means a person who bas been or claims to have been duly nominated as a candi- 
-date at any election, and any such person shall be deemed to have been a candidate as from the time 
when, with the election in prospect, he began to hold himself out as a prospective candidate ”. 

Under this definition which applies to section 123 (7), all elec- 

tion expenses incurred by a candidate from the time when, with the election 
in prospect, he holds himself out as a prospective candidate and not merely from 
the date when he is nominated, will have to enter into the reckoning under rule 117 
read with Schedule V. That the election was in prospect when the amount of 
Rs. 500 was paid is clear from the very application of the appellant dated 12th 
September,1951, wherein he states that he desires “‘to contest as a Congress candidate 
in the forthcoming election.” That is not disputed by the appellant. What he 
contends is that though the election was in prospect, he had not become a prospec- 
tive candidate at that time, and that he became so only when the Congress adopted 
him ag its candidate on 13th November, 1951. It was argued that it was open to 
the Congress Committee either to adopt him as its candidate or not, that if it did not 
adopt him, he could not, under the rules to which he had subscribed, stand for election 


-at all, that until he was actually adopted therefor, his candidature was nebulous 


and uncertain, and that the application was consequently nothing more than a 
preliminary step-in-aid of his becoming a prospective candidate. 


The question when a person becomes a candidate must be decided on the 
language of section 79 (6). Under that section, the candidature commences when 
the person begins to hold himself out as a prospective candidate. ‘The determining 
factor therefore is the decision of the candidate himself, not the act of other persons 
or bodies adopting him as their candidate. 


In The Litchfield case1, at page 36, Baron Pollock observed : 
“ I think the proper mode of judging a question of this kind is to take it from the point of view 


-of the candidate himself. Every man must judge when he will throw himself into the arena,,.. 


‘but it is bls own choice when he throws down the glove and commences his candidature.” - 


When, therefore, a question arises under section 79 (b) whether a person had become 
a candidate at a given point of time, what has to be seen is whether at that time 
he had clearly and unambiguously declared his intention to stand as a candidate so 
that it could be said of him that he held himself out as a prospective candidate. 


“That he has merely formed an intention to stand for election is not sufficient to 


make him a prospective candidate, because it is of the essence of the matter that he 





1 5 OM. & Hr. é 
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should hold himself out as a prospective candidate. That can only be if he communi- 
cates that intention to the outside world by declaration or conduct from which 
it could be inferred that he intends to stand as a candidate. Has that been establish- 
ed in this case? When the appellant made the payment of Rs. 500 to the Tamil 
Nad Congress Committee, did he merely evince an intention to stand as a tandi- 
date, or did he hold himself out as a prospective candidate? The application 
contains a clear declaration of his intention to contest the election, and that decla- 
ration is backed by the solemn act of payment of Rs. 500. The appellant had thus 
clearly and unambiguously conveyed to the Committee his intention to stand asa 
candidate, and he thereby became a prospective candidate within the meaing of 
section 79 (b). The possibility that the Congress might not adopt him as its candi- 
date does not, as already mentioned, affect the position, as the section has regard 
only to the volition and conduct of the candidates. It is true that if the Congress 
did not adopt him, the appellant might not be able to stand for election. But such 
a result is implicit in the very notion of a prospective candidate, and does not mili- 
tate against his becoming one from the date of his application. 


It was also urged for the appellant that the declaration was made not to the 
the constituency in the North Arcot District but to the Central Committee at 
Madras, and that unless there was proof of holding out to the electorate, the re- 
quirements of section 79 (b) were not satisfied. It may be that the holding out 
which is contemplated by that section is to the Constituency; but if it is the 
Central Committee that has to decide who shall be adopted for election from the 
concerned Constituency, any declaration made to the Committee is, in effect, ad» 
dressed to the Constituency through its accredited representative. The question 
when a candidature commences is, as has been held over and over again, one of 
fact and a decision of the Tribunal on that question is not liable to be reviewed by 
this Court in special appeal. In the present case, the Tribunal has, in a well- 
considered judgment,formulated the correct principles to be applied in determining 
when a candidature commences, examined the evidence in the light of those princi- 
ples, and recorded a finding that the appellant was a prospective candidate when 
he made the payment of Rs. 500 on 12th September, 1951, and we do not find any 
ground for differing from it. 


Then, there is the payment of Rs. 500 made to the North Arcot District Cong- 
ress Committee on 23rd September, 1951. The contention of Mr. Chatterjee with 
reference to this payment is that unlike the payment dated 12th September, 1951, 
this was not spent for purposes of election but was donation made to the Committee 
out of philanthropic motives. It has been frequently pointed out that while it is 
meritorious to make a donation for charitable purposes, if that is made at the time 
or on the eve of an election, it is open to the charge that its real object was to in~ 
duce the electors to vote in favour of the particular candidate, and that it should 
therefore be treated as election expense. In The Wigan Caset, Bowen, J., observed: 


“.... E wish to answer the suggestion that this was merely charity. Charity at election times. 
ought to be kept by politicians in the background... .In truth, I think, it will generally be found that 
the adie Dac distributes relief to the poor at election time, though those who are the distributors. 
may not be aware of it, is really not charity, but party feeling follewing in steps of charity, wear- 
ing the dress of charity, and mimicking her gait”. 

In The Kingston Case?, Ridley, J., said : 

‘Now assume for the moment that a man forms a design, which at the time is in for- 
thais the point ; yet if circumstances alter, and an election becomes imminent, he will go on with 
that design at his risk”, 

It would again be a question of fact whether the payment of Rs. 500 by the 
appellant on 23rd September, 1951, was a pure act of charity or was an expense- 
incurred for election purposes. It was admitted by the Secretary of the North Arcot 
District Congress Committee that it was usual for the Tamil Nad Congress Gom- 
mittee to consult the local Committee in the matter of adoption of candidates,, 


—— re OO 
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and that at the time the payment was made, it was known that the appellant had 
applied to be adopted by the Congress. Exhibit A-7 which is a statement of 
receipts and payments of the North Arcot District Congress Committee for the period 
24th September, 1951 to 24th May, 1952, shows that the Committee started with an 
opening balance of Rs. 7-12-2, and that various amounts were collected includ- 
ing the sum of Rs. 500 paid by the appellant and utilised for election expenses. 
The Tribunal held on a consideration of these facts that the payment in question 
could not be regarded as innocent and “not motivated by the desire to obtain 
the recommendations of the North Arcot District Congress Committee for candi- 
dature of the first respondent.” No ground has been shown for differing from 
this conclusion. 


It was finally contended for the appellant that the two payments dated 12th 
September, 1951 and 23rd September, 1951, could not be said to be expenses in- 
curred on account of the conduct and management of an election, and reliance was 
placed on the decision in The Kennington caset, where it was held that payments 
made for the running of a newspaper started for supporting a candidate were not 
expenses incurred in the conduct and management of an election. The facts of the 
present case have no resemblance to those found in that case, and the following 

comment on that decision in Parker’s ee Agent and Returning Officer, fifth 
edition, page 241, is instructive : 


“ But this decision could not be safely followed except where the facts are precisely simular ”, 


On the findings recorded above, the expenses incurred by the appellant come 
to Rs, 8,063, and the corrupt practice specified in section 123 (7) has been committed. 
The election was therefore rightly set aside under section 100 (2) (b) of Act No. 
XLIII of 1951. 


(2) It is next contended for the appellant that the Tribunal was in error in 
recording as part of the order a finding that by reason of the contravention of sec- 
tion 123 (7), the appellant had become subject to the disqualification specified 
in section 140, without giving notice to him as required by the proviso to section gg. 
The question whether a party to an election petition is entitled to a notice under the 
proviso in respect of the very charges which were the subject-matter of enquiry in 
the petition itself, has been considered by this Courtin Tirath Singh v. Bachtitar Singh,* 


_ and it has been held therein that if the party had opportunity given to him in the 


hearing of the petition to meet the very charge in respect of which a finding is to be 
recorded under section 99 (1) (a), then he is not entitled to a further notice in res- 
pect of the same matter, under the proviso. In the present case, the finding under 
section 99 (1) (a) relates to the very payments which were the subject-matter of 
enquiry in the election petition, and therefore no notice was required to be given 
to the appellant under the proviso. This objection also fails, and the appeal 
must accordingly be dismissed. 


The respondent has stated through his counsel Shri Naunit Lal that he does not 
propose to contest the appeal. There will accordingly be no order as to costs. 


Appeal dismissed. 


PERN NEN ON eR ee EO Ee ee ee 
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Messrs. Ram Narain Sons, Ltd., and others .. Appellants* 
U. 

Asst. Commissioner of Sales Tax & others .. Respondents. 

Berar Oil Industries & others ..  Anterveners. 


Constitution of India (1950), Article 236—Scope of ths bans imposed under—President’s Order (Sales Tax- 
Continuation Order No. VII of 1950), issued in exercise of powers conferred by the proviso to Article 286 (2)— 
Scope and effect. 

By the Majority of the Court (Jagannadhadas, J., dissenting) :—The bans imposed by Article 
286 of the Constitution on the taxing powers of the States are independent and separate and each one 
of them has to be got over before a State Legislature can impose tax on transactoins of sale or pur- 
chase of goods. ese bans have been imposed from different viewpoints, and, even through the 
transactions of the sale or purchase may in conceivable cases overlap so far as these different view-- 

ints are concerned, each of those bansis operative and has to be enforced. Sofaras Article 286 (1) 
fa) is concerned the Explanation determines by the legal fiction created therein the situs of the salein 
the case of transactions coming within that category and when a transaction 18 thus determined to be- 
inside a particular State it necessarily becomes a transaction outside all other States. The only rele-- 
vant enquiry for the purposes of Article 286 (1) (a), therefore, 1s whether a transaction is outside the 
State, and once itis determined by the application of the Explanation that it is outside the State it 
follows as a matter of course that the State with reference to which the transactions can thus be pre- 
dicated to be outside it can never tax the transaction. This ban is effective independently at the 
fact that the transaction may also have taken place in the course of inter-State trade or commerce 
or with reference to goods as have been declared by Parliament by law to be essential for the life of the- 
community. The ban imposed under Article 286 (2) is an independent and separate one and looks. 
at the transactions entirely from the point of view of their having taken place in the course of inter- 
State trade or commerce. Even if such transactions may also fall within the category of transactions 
covered by Article 286 (1) (a) and the Explanation thereto or Articlé 286 (3), the moment Article- 
286 (2) is attracted by reason of the transactions being in the course of inter-State trade or commerce, 
the ban under Article 286 (2) operates and such transactions can never be subjected to tax at the- 
instance of a State Legislature, except in so far as Parliament by law may otherwise provide or such 
power of taxation is saved by the President’s Order contemplated in the Proviso. The ban under 
Article 286 (2) may be saved by the President’s Order but that does not affect or lift the ban under 
Article 286 (1) (a) read with the Explanation. 


Apart from this the terms of the Proviso itself make it abundantly clear that the proviso is meant 
only to lift the ban under Article 286 (2) and no other. The zon-obstante clause makes it abundantly- 
and further clear and states in explicit terms that it is enacted only with reference to “‘this clause”’, 
i.e., Article 286 (2). The President’s Order only lifted the ban in so far as the transactions took place- 
in the course of inter-State trade or commerce and could not be projected into the sphere of any other 
clause of Article 286. It had therefore not the effect of lifting the ban which was imposed by Article- 
286 9 (a) and the Explanation thereto, even though the transactions covered by the Explanation to- 
Article 286 (1) (a) by and large fell within the category of transactions which took place in the course 
of inter-State trade or commerce. The ban impos by Article 286 (1) (a) was independent and 
separate and could not be lifted by the President’s Order which had operation only in regard to the 
inter-State character of the transactions. The moment it was determined that the transactions were 
outside the State by virtue of the lanation to Article 286 (1) (a) the ban imposed by Article 286 (1) 
(a) attached to the same and could not be lifted by the President’s Order which operated only on 
the inter-State character of the transactions and saved only those inter-State transactions which did 
not come within the Explanation. 


So far as the post-Constitution period is concerned the ban which is imposed by Article 286 (1) (a) 
and the Explanation thereto cannot be removed by the President’s order issued under the Proviso 
to Article 286 °(2). 

Where such assessment is a composite one for the post-Constitution period as well as the pre- 

e@élonstitution period, it is invalid in toto. 

Per Jagannadhadas, 7.—The pre-Constitution sales-tax laws, if then lawful are not hit by Article- 
286 ) (a) at least to the extent that the ban under Article 286 (1) (a) overlaps with that under Article 
286 (2). 

Appeals under Article 132 (1) of the Constitution of India from the Judgment 
and Order dated the 18th October, 1954 of the Nagpur High Court in Misc. Peti- 
tioùs Nos. 265, 348 and 275 of 1953 respectively. 





eals Nos. 132, 133 


and 137 of 1955. 
z Petition Ng. 567 of 1954. a : 


goth September, 1955. 
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k 
(Under Article 32 of the Constitution for the enforcement of fundamental 
rights.) : 
M. C. Setalvad, Attorney-General of India (R. M. Hajarnavis and G. C. Mathur, 
Advogates, with him) for the Appellant in C.A. No. 132 of 1955. 


N. C. Chatterjee, Senior Advocate (R. M. Hajarnavis and G. C. Mathur, Advocates, 
with him) for Intervener No. 1 in C. A. No. 132 of 1955. 


R. M. Hajarnavis and G. G. Mathur, Advocates for Intervener No. 2 in C. A. No. 


132 of 1955. 
R. M. Hajarnans and G. C. Mathur, Advocates for the Appellant in C. A. No. 
133 of 1955. 
R. M. Hajarnavis and G. C. Mathur, Advocates for the Appellant in C.A. No. 
137 of 1955. 
it M. Adhikari, Deputy Advocate-General of Madhya Pradesh and J. N. Shroff, 


Advocate for Respondents in all Appeals. 


M. C. Setalvad, Attorney-General of India and C. K. Daphtary, Solicitor-General 
of India (A. P. Sen, J. B. Dadachanjı and Rajinder Narain, Advocates, with them) 
for the Petitioner in Petition No. 567 of 1954. 


T. L. Shevde, Advocate-General of Madhya Pradesh (M. Adhikari, Deputy 
Advocate-General of Madhya Pradesh and J. N. Shroff, Advocate, with him) for 
Respondents. 


J. B. Dadachann, R. M. Hajarnavis and Rajinder Narain, Advocates for the 
< Intervener. 
ae 


Civil Appeals Nos. 132, 133 and 137 of 1955. 


(Delivering the Majority view of Das, A.C.J., Bhagwati, Imam and Chandra~ 
sekhara Ayyar, JJ.) 


Bhagwati, F7.—These 3 Appeals with certificate under Article 132 (1) of the 
Constitution involve the interpretation of the proviso to Article 286 (2) and raise 
a common question as to whether that proviso also saves the transactions of sale or- 
purchase covered by the Explanation to Article 286 (1) (a) from the ban imposed 
therein. 


The Appellants in Civil Appeal No. 132 of 1955 are Messrs. Ramnarain 

Sons, Ltd., a firm registered as a “dealer” under the Central Provinces and Berar 

Sales Tax Act, 1947, and carrying on business at Amravati and at other places in 
Madhya Pradesh. After the Cotton Control Order, 1949, came into force on the- 

12th September, 1949, the Appellants entered into agreements with. several mills 

i situated outside Madhya Pradesh by which they undertook to purchase kapas in the 
various markets in Madhya Pradesh as their agents on their account and on their 
bebalf. The kapas after purchase was to be ginned and pressed into bales and sent to 

the mills. Al the expensesinvolved in the process were to be borne by the mills which 

' were also to be credited with the sale proceeds of the cotton seeds and the Appellants. 
were only entitled to commission on a percentage basis. The appellants worked 

as such agents for the period ist October, 1949, to goth September, 1950. 

By his order dated the goth June, 1953, the Assistant Commissioner of Sales Tax, 
Amravati, Respondent No. 1, included the transactions valued at Rs. 72,86, 454-5-10 

with the said mills in the Appellants’ turn-over and ordered the Appellants to fifty 

á Rs. 1,13,850-13-6 as sales tax on the the said transactions. The Appellants filed an 
appeal to the Commissioner of Sales Tax, Madhya Pradesh, Respondent No. 2, 

on the goth July, 1953. The appeal was, however, entertained by the Deputy 
Commissioner of Sales Tax, Madhya Pradesh, Respondent No. 3, who ordered 

i the Appellants to pay Rs. 25,000 by the 31st August, 1953. The Appellants 
thereupon filed a petition under Article 226, being Misc. Petition No. 265 of 1953, 

in the High Court of Judicature at Nagpur, asking inter alia for the 4uashing of the 

c order of goth June, 1953, passed by Respondent No. 1 and for consequential reliefs, 
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The Respondents filed a return denying the contentions of the Appellants and 
praying for the dismissal of the petition with costs. 

The Appellants in Civil Appeal No. 133 of 1955 are the Eastern Cotton Com- 
pany, a firm registered as a “‘dealer’” under the Central Provinces and BerazSales 


Tax Act, 1947, and carrying on business at Amravati and at other places in Madhya ' 


Pradesh. They also, during the period 1st October, 1949, to goth September, 
1950, worked as agents of certain mills situated outside Madhya Pradesh, procured 
-kapas for them in Madhya Pradesh and sent it to the mills for consumption outside 
the State. By his order dated the gth September, 1953, the Respondent No. 1 
included the transactions valued at Rs. 33,47,405-5-6 with the said mills in the 
Appellant’s turn-over and ordered the Appellants to pay Rs. 52,303-4-0 as tax 
on the said transactions. These Appellants also filed a petition under Article 226 
being Misc. Petition No. 348 of 1953, in the High Court of Judicature at Nagpur 
for,quashing the order dated the gth September, 1953 passed by Respondent No. r 
and for consequential reliefs. The Respondents filed a return denying their 
.contentions. 
The Appellants in Civil Appeal No. 137 of 1955 are the firm, Ramdas Khinji 
Brothers, Bombay, registered as a “ dealer ° under the Central Provinces and 
-Berar Sales Tax Act, 1947, and carrying on business as cotton dealers in Madhya 
Pradesh. During the period 1st October, 1950, to goth September, 1951, the 
Appellants sold cotton worth Rs. 6,01,94.9-1-g to various persons outside Madhya 
.Pradesh. The cotton was delivered to the buyers for consumption outside Madhya 
Pradesh as a direct result of such sales. By his order dated the 2gth December, 
1952, the Sales Tax Officer, Amravati, in the assessment of the Appellants for the 
‘same period, included the said transactions in the Appellants’ turn-over and assessed 
sales tax thereon. The Appellants filed an appeal to Respondent No. 1 but the 
same was dismissed by an order dated the roth July, 1953. The Appellants filed 
‘on 22nd August, 1953, a revision before the Commissioner of Sales Tax, Madhya 
.Pradesh. The Appellants also filed a petition under Article 226, being Misc. 
Petition No. 274 of 1953, in the High Court of Judicature at Nagpur, asking for a 
“writ of certorart quashing the order of Respondent No. 1 passed by him in Sales 
Tax Appeal No. 13-A dated the ioth July, 1953, and for consequential reliefs. 
The Respondents filed areturn denying the contentions of the Appellants and 
„asking that the petition be dismissed with costs. 


These petitions came up for hearing and final disposal before the High Court 
of Judicature at Nagpur along with Misc. Petitions No. 288 of 1953 and No. 132 
of 1954. A considered judgment was delivered in Miscellaneous Petition No. 
132 of 1954 and the reasoning contained therein governed the decision in the 
‚connected Petitions Nos. 265, 274 and 348 of 1953. ‘The High Court held that the 
Explanation II to section 2 (g) of the Central Provinces and Berar Sales Tax Act, 
1947, as amended by the Central Provinces and Berar Act XVI of 1949 having 
been declared invalid from its inception by the High Court in Messrs. Shriram 
-Gulabdas v. Board of Revenuet, and by this Court in Himmatlal Harilal Mehta v. 
State of Madhya Pradesh? the original Explanation remained in force until the ist 
April, 1951, when it was amended by the Madhya Pradesh Act IV of 1951. 
Explanation II originally enacted was in ‘the terms following :— 

“ Notwithstanding anything to the contrary in the Indian Sale of Goods Act, 1990, the sale of 
any goods which are actually in the Central Provinces and Berar at the time when the contract of 
«sale as defined in that Act m respect thereofis made, shall, wherever the said contract of sale is 
ı MÆ, be deemed for the purpose of this Act to have taken place in the Central Provinces and Berar’, 

The Appellants contended that this Explanation offended Article 286 (1) (a) read 
with the Explanation to the same and the State of Madhya Pradesh was, therefore, 
not entitled to tax the transactions of sale in which goods had actually been delivered 
.as a direct result of such sale for the purpose of consumption outside Madhya Pra- 
desh. -The Respondents, on the other hand, contended that the said Explanation 


was protected paul the gist March, 1951, by the Sales Tax Continuation Order 
L LL.R. (1953) Nag. 332. a. (1954) 5.G.J. 445 : (1954) S.G.R. rr22. 
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No. 7 of 1950 issued by the President on the 26th January, 1950, under the proviso 
to Article 286 (2). 

The High Court was of the opinion that the original Explanation was validly 
enacfed as the assent of the Governor-General to the enactment was given on the 23rd 
May, 1947 and that under that Explanation the tax prior to the commencement 


- of the Constitution was lawfully levied on the sales of goods wherever the contracts 


- 


of sale took place if the goods were actually in the State at the time the contracts 
of sale were made. This power could be exercised by the State even if the sales 
took place during the course of inter-State trade or commerce and the goods were 
delivered as a direct result of the sales for the purpose of consumption outside the 
State. ‘This was because the situs of the goods constituted a sufficient nexus between 
the transactions and the taxing State which was the foundation for taxation prior to 
the commencement of the Constitution. This position continued until the commen- 
cement of the Constitution and on the 26th January, 1950, the President issued Sales 
Tax Continuation Order No. 7 of 1950 in exercise of the powers conferred by the 
proviso to Article 286 (2). The sales in question had taken place in the course of 
inter-State trade or commerce and accordingly they were covered by Article 286 (2) 
and would, therefore, be liable to tax even after the commencement of the Con- 
stitution by virtue of the President’s order. Reliance was further placed on the 
majority judgment of this Court in The State of Bombay v. The United Motors (Indta) 
Lid.1, where it was held that the transaction ots-a-o1s the delivery State lost its 
inter-State character if it fell within the Explanation to Article 286 (1) (a) and was 
accordingly made liable to taxation by the delivery State . So far, however, as 
the exporting State was concerned, it retained its character of an inter-State tran- 
saction and would not, therefore, be liable to taxation by that State, vide Article 
286 (2). The President’s order, however, removed this ban and the exporting 
State was entitled to tax the transaction by virtue of the power derived by it from 
the same. On a construction of the relevant provisions of Article 286 (1) and 
Article 286 (2) the High Court was of the opinion that it would be making the 
proviso to Article 286 (2) nugatory if it was held that Article 286 (1) overrides it 
and takes away the taxing power of all States in inter-State trade or commerce 
except the delivery State. e High Court accordingly dismissed the petitions 
with costs. 


The learned Attorney-General appearing for the Appellants before us con- 
tended that so far as the post-Constitution period is concerned, the position is govern- 
ed by our judgment in The Bengal Immumty Co., Ltd. v. The State of Bihar®, deli- 
vered on the 6th September, 1955. He urged that the bans imposed on the powers 
of the State Legislatures to levy taxes on the sale or purchase Be pete in the several 
clauses of Article 286 are independent and separate and that the transactions of 
sale or purchase referred to in the various clauses must be looked at from different 
view-points. Even if a transaction might fall within the category of inter-State 
sale or purchase and the President’s order under the proviso to Article 286 (2) 
might enable the State to levy any tax on such sale or purchase which was being 
lawfully levied by the State immediately before the commencement of the Consti- 
tution, such transaction had also to surmount the ban imposed under Article 286 
(1) (a) and the Explanation thereto so that, if, as a direct result of such sale, the 
goods were actually delivered for the purpose of consumption in another State, 
the exporting State (to use the phraseology of the Nagpur High Court) or the title- 
State (to use the phraseology adopted in some of the judgments in The Bengal 
Immunity Co.’s Appeal) would not be entitled to levy a tax on such sale the 
transaction being fictionally outside the State by reason of the Explanation and 
therefore coming within the ban of Article 286 (1) (a). 

It was, however, urged on behalf of the State of Madhya Pradesh that the Presi- 
dent’s order not only saved the transactions from the ban of Article 286 (2) but also 
from the ban of Article 286 (1) (a), because the transactions covered by the Expla- 
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nation to Article 286 (1) (a) were of the same category as transactions covered by — 


Article 286 (2) and were all in the course of inter-State trade or commerce. It 
was further urged that if the transactions covered by the Explanation to Article 
286 (1) (a) were not saved from the ban by the President’s order, the whole inten- 
tion of the Constitution-makers in maintaining the status-quo qua the taxe% on 
sales or purchases of goods which were being lawfully levied by the State immedia- 
tely before the commencement of the Constitution would be frustrated, because the 
transactions covered by the Explanation to Article 286 (1) (a) being necessarily 
in the course of inter-State trade or commerce the President’s order would be ren- 
dered nugatory and the exporting State or the title State would be restrained from 
levying tax on such transactions in spite of the ban having been lifted by the Presi- 
dent’s order. 


We are unable to accept this contention. As held by the majority Judges — 


in The Bengal Immunity Co’s Appeal, the bans imposed by Article 286 on the 
taxing powers of the States are independent and separate and each one of them 
has to be got over before a State Legislature can impose tax on transactions of 
sale or purchase of goods. ‘These bans have been imposed from different view- 
points, and, even though the transactions of sale or purchase may in conceivable 
cases overlap so far as these different view-points are concerned, each of those bans 
is operative and has to be enforced. So far as Article 286 (1) (a) is concerned, 
the Explanation determines by the legal fiction created therein the situs of the 
sale in the case of transactions coming within that category and when a transaction 
is thus determined to be inside a particular State it necessarily becomes a transac- 
tion outside all other States. The only relevant enquiry for the purposes of Article 
286 (1) (a), therefore, is whether a transaction is outside the State and once it is 
determined by the application of the Explanation that it is outside the State it follows 
as a matter of course that the State with reference to which the transaction can 
thus be predicated to be outside it can never tax the transaction. This ban is effec- 
tive independently of the fact that the transaction may also have taken place in 
the course of inter-State trade or commerce or with reference to goods as have been 
declared by Parliament by law to be essential for the life of the community. The 
ban imposed under Article 286 (2) is an independent and separate one and looks 
at the transactions entirely from the point of view of their having taken place in the 
course of inter-State trade or commerce. Even if such transactions may also fall 
within the category of transactions covered by Article 286 (1) (a) and the Explanation 
thereto or Article 286 (3), the moment Article 286 (2) is attracted by reason of the 
transactions being in the course of inter-State trade or commerce, the ban under 
Article 286 (2) operates and such transactions can never be. subjected to tax at the 
instance of a State Legislature except in so for as Paliament by law may otherwise 
provide or such power of taxation is saved by the President’s order contemplated 
in the proviso. The ban under Article 286 (2) may be saved by the President’s 
order but that does not affect or lift the ban under Article 286 (1) (a) read with 
the Explanation. 

Apart from the construction thus put upon the several Clauses of Article 286 
by the majority of the Judges in The Bengal Immunity Co.’s Appeal as above, 


the terms of the proviso itself make it abundantly clear that the proviso is meant , 


only to lift the ban under Article 286 (2) and no other. It is a cardinal rule of inter- 
pretation that a proviso to a particular provision of a statute only embraces the 
field which is covered by the main provision. It carves out an exception to the 
main provision to which it has been enacted as a proviso and to no other. Even 
if the non obstante clause: “ Notwithstanding that the imposition of such tax is 
contrary to the provisions of this Clause ”: had not been enacted in the proviso, the 
proviso could only have been construed as operating upon the field enacted in Article 
286 (2) and could not be extended to any of the other provisions of Article 286. 
The non obstante clause, however, makes it abundantly and further clear and states 
in explicit terms,that it is enacted only with reference to “ this clause”? i.e., Article 
286 (2). The President’s order may direct that any tax on the sale or purchase 
of goods which was being lawfully levied by the Government of any State immediately 


va 
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before the commencement of the Constitution was to continue to be levied until 
gist March, 1951, but the effect of that order was to raise the ban in so far as it 
was imposed by the provisions of “ this clause.” ‘The President’s order, therefore, 
only lifted the ban in so far as the transactions took place in the course of inter-State 
trade or commerce and could not be projected into the sphere of any other clause 
of Article 286. It had, therefore, not the effect of lifting the ban which was imposed 
by Article 286 (1) (a) and the Explanation thereto, even though the transactions 
covered by the Explanation to Article 286 (1) (a) by and large fell within the cate- 
ory of transactions which took place in the course of inter-State trade or commerce. 
e ban imposed by Article 286 (1) (a) was independent and separate and could 
not be lifted by the President’s order which had operation only in regard to the 
inter-State character of the transactions. The moment it was determined that the 
transactions were outside the State by virtue of the Explanation to Article 286 (1) 
(a) the ban imposed by Article 286 (1) (a) attached to the same and could not be 
lifted by the President’s order which operated only on the inter-State character 
of the transactions and saved only those inter-State transactions which did not 
come within the Explanation. 


If the contention urged on behalf of the State of Madhya Pradesh is accepted, 
it would mean that we should re-write or amend the proviso to Article 286 (2) 
in order to effectuate the supposed intention of the Constitution-makers. The sup- 
posed intention of the Constitution-makers was alleged to be to preserve to the States 
all the taxes on sale or purchase of goods which were being lawfully levied by them 
immediately, before the commencement of the Constitution by having resort to the 
territorial connection or nexus theory. We have no evidence before us of this sup- 
posed intention of the Constitution-makers. Whatever their intention was can 
only be gathered from the language which they have used and where the language 
is plain there is no scope whatever for speculation in that behalf. When the Consti- 
tution-makers themselves used the words “notwithstanding that the imposition 
of such a tax is contrary to the provisions of this clause”’ it would not be legitimate 
for us to go behind the plain words and try to read into the proviso something 
which weuld involve either a deletion of the non obstante clause or a re-writing 
thereof as suggested. Whatever be the effect of our judgment on the treasuries 
of the exporting or title-States we cannot assist them by reading something into the 
proviso which is not warranted by any canon of construction. The proviso has 
reference only to Article 286 (2) and cannot be projected into any other clause 
of Article 286. 


The untenability of the contentions of the Respondents will be clear from the 
following illustration :— 


Suppose the goods are in the State of Madhya Pradesh at the time the contracts 
of sale of those goods are made in, say, the State of Bombay. Suppose further that 
the property in the goods has by reason of such sales passed in the State of Bombay 
but the goods as a direct result of such sales have been delivered for consumption 
in the State of Madras. According to the Respondents, the President’s order made 
under the proviso to Article 286 (2) saves the transactions from the ban of Article 
286 (1) (a) read with the Explanation. Then the State of Madras will be able 
to tax by virtue of Article 286 (1) (a) read with the Explanation or on the nexus 
theory by reason of the goods being delivered there for consumption; the State 
of Bombay will be able to tax because the title to the goods passed there ; and the 
State of Madhya Pradesh will also be able to tax under the Explanation IT to secf®h 
2 (g) of the Act because the goods were in the State of Madhya Pradesh at the time 
when the contracts of sale were made in the State of Bombay. Nobody will say 
that the Constitution-makers intended to perpetuate multiple taxation of this kind 
and yet that will be the result if we were to accede to the arguments advanced by 
the Respondents. 

The result, therefore, is that so far as the post-Constitution peried is concerned 
p the ban which is imposed by Article 286 (1) (a) and the Explanation thereto cannot 

be removed by the President’s order which was issyed under the proviso to Article 





308 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). © [t955 


286 (2) and the High Court was in error when it construed the proviso to Article 
ned (2) as projecting into the field of Article 286 (1) (a) and lifting the ban imposed 
erein. 


On the above reasoning, Civil Appeal No. 137 of 1955 filed by the firfn of 
Ramdas Khimji Brothers, Bombay, which relates only to the post-Constitution 
period will be allowed and the order of assessment dated the 2gth December, 
1952, will be set aside. The Respondents will pay the costs of the Appellants here 
as well as in the Court below. 


As regards Civil Appeals Nos. 132 of 1955 and 133 of 1955, however, the assess- 
ments therein relate not only to the post-Constitution period but also the pre-Consti- 
tution period to which different considerations would apply. The validity of 
the assessment in regard to the same would have to be canvassed having regard to 
the various contentions of law and fact which could be urged against the same 
by the Appellants. There are two outstanding questions which have been mooted 
before us by the learned Attorney-General in regard to this period, viz., (1) a ques- 
tion of fact, as to whether the Appellants were agents of the various mills in regard 
to the transactions which were the subject-matter of the assessment, and (2) a ques- 
tion of law, whether the law under which the tax was levied, viz., Explanation IT 
to section 2 (g) of the Act was validly enacted. Both these contentions, though 
they are also relevant to the post-Constitution period were not specifically pressed 
before us because the argument based on the proviso to Article 286 (2) was considered 
sufficient to set aside the assessment for that period. They would, however, appro- 
priately arise and be urged by the appellants when the liability to assessment for 
the pre-Constitution period is to be determined and if we were to determine that 
liability we would have to deal with the same. The necessity for doing so is, how- 
ever, obviated by reason of the fact that the assessment is one composite whole rela- 
ting to the pre-Constitution as well as the post-Constitution periods and is invalid 
in toto. Thereis authority for the proposition that when an assessment consists 
of a single undivided sum in respect of the totality of the property treated as assess- 
able, the wrongful inclusion in it of certain items of property which by Virtue of a 
provision of law were expressly exempted from taxation renders the assessment 
invalid in toto. The Privy Council have observed in Bennett @ White (Calgary) 
Ld., And Municipal District of Sugar City No. 5.1 


“ When an assessment is not for an entire sum but for separate sums dissected and earmarked 
each of them to a separate assessable item a Court can sever the items and cut out one or more along 
with the sum attributed to it while affirming the residue. But where the assessment consists of a 
single undivided sum in respect of the totality of property treated as assessable and when one 


component (not dismissible as ‘de minimis ”) is on any view not assessable and wrongly included it 
would seem clear that such a procedure is barred and the assessment is bad wholly. That matter 
is covered by authority. In Montreal Light, Heat & Power Consolidated v. City of Westmount’ the Court 
(see especially per - Anglin, C.J.) in these conditions held that an assessment which was bad in part 
was infected throughout and treated it as invalid. Here their Lordships are of opinion by party 
of reasoning, that the assessment was invalid in toto ”. 


It was, therefore, urged that on the facts of this case the assessment was invalid 
in toto and that it should be set aside. The learned Deputy Advocate-General 
of Madhya Pradesh did not seriously contest this position and the result, there- 
fore, is that the order of assessment dated the goth June, 1953, in Civil Appeal 
No. 132 of 1955 and the order of assessment dated the gth September, 1953, in 

Appeal No. 133 of 1955 are liable to be set aside. The appeals will therefore 
be allowed, the orders of assessment will be set aside and the matters will go back 
to the Assessment Officer for re-assessment of the Appellants in accordance with 
law. ‘The Appellants will be at liberty to urge before the Assessment Officer the 
contentions of law and fact available-to them in the fresh assessment proceedings 
including those adverted to above. The Respondents will pay the costs of these 
Appellants here as well as in Gourt below. 


4. (1951) A.C.e786 at p. 816. zg. (1926) S.C.R. (Can.) 515. 
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Petition No. 567 of 1954. 


. Bhagwati, }—This petition under Article 32 of the Constitution also involves 
the interpretation of the proviso to Article 286 (2) and raises the same question as 
to the meaning, scope and operation of the proviso as was raised in the Civil Appeals 
Nos. 132, 133 and 137 of 1955 just disposed of. 


The facts giving rise to this Petition may be shortly stated. The petitioners 
are a partnership firm carrying on business of manufacturing bidis at Jabalpur 
and registered as a ‘‘ dealer”? under the Central Provinces and Berar Sales ‘Tax 
Act, 1947. The petitioners had their branches at Lucknow, Kanpur, Faizabad, 
Agra, Bombay and Bhopal. They had also their selling agents at various places 
in Uttar Pradesh and elsewhere outside the State of Madhya Pradesh. ‘They also 
entered into transactions direct with merchants in Uttar Pradesh. The transac- 
tions in question which were the subject-matter of assessment at the instance of 
the Sales Tax authorities were for the period of assessment 21st October, 1949 to 
gth November, 1950, and spread over two periods, viz., (1) the period between 21st 
October, 1949, to 25th January, 1950, which may be called the pre-Constitution 
period, and (2) the period subsequent to the inauguration of the Constitution on 
the 26th January, 1950, up to the gth November, 1950, which may be called the 
post-Constitution period. The petitioners’ gross turn-over was determined to be 
Rs. 49,40,140-6-g and the amount of sales tax assessed on the transactions was 
Rs. 1,51,291-13-0 as per the order of the Deputy Commissioner, Sales Tax, Madhya 
Pradesh, Respondent No. 3, dated the 14th July, 1954, in Sales Tax Appeal No. 
6/A-1-6-54. The petitioners preferred a second appeal to the Respondent No. 2 
against the said order. The Respondent No. 2, however, refused to admit or regis- 
ter the appeal unless the amount of tax assessed was paid up. ‘The petitioners paid 
about Rs. g1,000 towards the amount of tax assessed but finding it difficult to pay 
the balance filed this Petition against the State of Madhya Pradesh, Respondent 
No. 1, the Commissioner of Sales Tax, Madhya Pradesh, Respondent No. 2, and 
the Deputy Commissioner of Sales Tax, Madhya Pradesh, Respondent No. 3, for 
a writ of certiorari quashing the said order dated the 14th July, 1954, made by Res- 
pondent No. 3 and for consequential reliefs. The Respondents filed a return denying 
the contentions of the petitioners and maintaining that the sales tax was lawfully 
assessed by them against the petitioners. 


The position as regards the petitioners’ turn-over for the period of assessment was 
as stated below : 


Nature of the parties. Sales Prices of Goods. 
Rs. 
(a) Direct to selling agents on orders .......ssossnoespnnscsenso 6,15,236 3 0 
(b) Direct to Merchants on orders Bhs 83,99,450 2 O 
(c) Direct to destinations other than branches or depots but accounted 
for against branches and depots sa 6,20,996 14 0 


(d) Direct to Stations or destinations having branches or depots owned 

by the proprietors of this registered firm—-Kanpur, Bombay, 

Lucknow and Faizabad  .... cece ce cece eee = 31,06,7399 13 Oo 
The Sales Tax authorities treated all these transactions as transactions of sale coming 
within the definition contained in Explanation II to section 2 (g) of the Act and 
assessed the petitioners to sales tax in respect of the same, negativing the contentions 
of the petitioners that they were in any event sales effected by them outside the Gtate 
of Madhya Pradesh and that the State of Madhya Pradesh was, therefore, not 
entitled to impose a tax on those transactions by virtue of the provisions of Article 
286 (1) (a) and the Explanation thereto. 


The learned Attorney-General who appeared for the petitidners contended 
that the bidis manufactured by the petitioners were all actually delivered as a 
direct result of the transactions of sale for the purpose of consumption in the State 
of Uttar Pradesh and that after the inauguration of the Constitution on the 26th 
January, 1950, it was only the State of Uttar Pradesh which was the delivery State 
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that alone.had the right to impose the tax on these transactions notwithstanding 
the fact that under the general law relating to the sale of goods the property in 
the goods might have passed in the State of Madhya Pradesh. He, therefore, urged 
that these transactions were sales outside the State of Madhya Pradesh and that the 
State of Madhya Pradesh was not entitled- to impose a tax on such sales. ° 


The learned Advocate-General of Madhya Pradesh on the other hand contended 
that these were purely intra-State transactions entered into by the petitioners within 
the State of Madhya Pradesh and that the Explanation to Article 286 (1) (a) did 
not come into play at all because the goods were not actually delivered as a direct 
result of such sales for the purpose of consumption in the State of Uttar Pradesh. 
He, therefore, maintained that even for-the post-Constitution period there was 
no ban on the State of Madhya Pradesh imposing the sales tax on what were purely 
“inside sales,” 


It is necessary in view of these rival contentions to ascertain the true nature 
of the transactions in question. In paragraph 15 of the Petition, the petitioners 
had averred that the bidis manufactured by the firm were all delivered in the State 
of Uttar Pradesh for consumption in that State and that after the 26th January, 
1950, the delivery State, viz., the State of Uttar Pradesh, had alone the right to 
impose tax on the sales of the commodity. They had further submitted that the 
State of Madhya Pradesh where the bidis were manufactured and from where they 
were sent could not any more exercise its right to levy a tax on such transactions 
of sale taking place elsewhere by reason of the inhibition contained in Article 286. 
In the return filed by the Respondents, they did not deny the allegation made by 
the petitioners in their Petition that the bidis manufactured by the firm were all 
delivered in the State of Uttar Pradesh for consumption in that State. In substance, 
they contended that in spite of the State of Uttar Pradesh being the delivery State 
within the meaning of the Explanation to Article 286 (1) (a), the liability of these 
transactions to sales tax at the instance of the State of Madhya Pradesh was saved 
by the Presidnet’s order made under the proviso to Article 286 (2) and that the 
imposition of such tax at the instance of the State of Madhya Pradesh was lawful 
and did not contravene the provisions of Article 286 (1) (a) read with the Expla- 
nation thereto. 


Both the order which was made by the Assistant Commissioner of Sales Tax, 
Jabalpur, in the original assessment case No. 16 of 1950-51, dated the 7th August. 
1953, and the order which was made in Sales Tax Appeal No. 6-A-1-6-54 by the 
Deputy Commissioner of Sales Tax, Madhya Pradesh, Respondent No. 3, dated 
the 14th July, 1954, proceeded on the basis that even though the transactions in 
question were transactions of sale where the goods had actually been delivered as a 
direct result of such sales for the purpose of consumption in the State of Uttar Pra- 
desh, the President’s order made under the proviso to Article 286 (2) saved the tran- 
sactions also from the ban of Article 286 (1) (a) and the Explanation thereto and 
that the State of Madhya Pradesh was, therefore, entitled to impose a tax on the 
same. It was never contended before either of them that the sales were purely 
** inside sales ” and that the Explanation to Article 286 (1) (a) did not come into 
play at all under the circumstances of the case. The facts as found by the Sales 
Tax authorities also emphasized that these transactions fell within the definition 
of sale contained in the Explanation II to section 2 (g) of the Act and that so far 
as the post-Constitution period was concerned they were saved from the ban of 
Artfele 286 (1) (a) and the Explanation thereto by the President’s order made under 
the proviso to Article 286 (2). It was, however, urged by the learned Advocate- 
General of Madhya Pradesh that the transactions were pure “ inside sales ” entered 
into by the petitioners in Madhya Pradesh on orders received by them from outside 
the State. These orders were accepted by the petitioners in the State of Madhya 
Pradesh and goods were appropriated to the contracts and the property in the goods 
passed within the State of Madhya Pradesh and that, therefore, they were pure 
intra-State sales 6r “ inside sales ” which it was within the competence of the State 
of Madhya Pradesh to tax. 


\ 
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This contention of the learned Advocate-General of Madhya Pradesh is un- 
tenable. So far as direct supplies to selling agents on orders and direct supplies 
to rherchants on orders covered by items (a) and (4) above are concerned, it was 
found that these supplies were made to the merchants buying the goods on commis- 
sion basis or profit on their previous orders, instructions or indents which were 
either in printed forms or in ordinary letters and the sale prices were realised by 
sending bills and railway recetpts through some sheduled banks. The very fact 
that the bills and the railway receipts were sent through the scheduled banks went 
to show that the petitioners reserved the right of disposal of goods covered by those 
railway receipts and the property in the goods passed in the State of Uttar Pradesh 
only after the relative bills were either accepted or honoured by the purchasers 
and the railway receipts delivered by the scheduled banks to them. It is clear, 
therefore, that in those cases the sales were completed in the State of Uttar Pradesh 
and were not intra-State sales or “ inside sales”? gua the State of Madhya Pradesh. 
As regards the direct supplies to destinations other than branches or depots but 
accounted for against the branches or depots being item (c) above, it was found 
that the petitioners despatched the goods and billed them to depot managers who 
were responsible for the collection of the orders and then the railway receipts and 
bills were sent there. The managers prepared other bills adding incidental or 
other charges and delivered the railway receipts to the customers to whom the goods 
were sent from the State of Madhya Pradesh. Here also the despatches of the 
goods were made from the State of Madhya Pradesh by the petitioners to 
their depot managers and it was the depot managers who in their turn prepared 
and submitted their own bills and handed over the railway receipts to the 
respective customers appropriating the goods themselves to the contracts of sale 
which had been entered into by them with the latter and completing the 
sales in the State of Uttar Pradesh. ‘These transactions also were, therefore, sales 
effected in the State of Uttar Pradesh and did not fall within the category of intra- 
State sales or “inside sales” gua the State of Madhya Pradesh. 


The direct supplies to Stations or destinations having branches or depots 
owned by the proprietors of the firm, Kanpur, Bombay, Lucknow and Faizabad 
being item (d) above, also were outside sales qua the State of Madhya Pradesh 
inasmuch as the branch managers asked the petitioners to send stocks of goods 
to execute the orders which they had obtained from the customers to make their 
own supplies to them. As a matter of fact it was found that several consolidated 
indents were placed by the depot managers with the petitioners in respect of the 
previous orders which had been collected by them and the petitioners supplied 
the goods to the depots or branches in pursuance of such indents. If this was the 
true position gua these supplies, these sales also were completed in the State of Uttar 
Pradesh by the depots or branches supplying the goods in their turn to several 
customers. There could be no sales as such between the petitioners on the one 
hand and their depots or branches on the other hand and the State of Madhya 
Pradesh could certainly not be at all in a position to tax the same. 


The whole theory, therefore, of “‘ inside sales” falls to the ground and the 
only thing which we are left with is that these transactions were inter-State tran- 
sactions in which as a direct result of such sales the goods were actually delivered 


' for the purpose of consumption in the State of Uttar Pradesh. The Explanation 


to Article 286 (1) (a) determined the State of Uttar Pradesh to be the State in which 
the sales took place and which alone was entitled to tax these transactions, the Stee 
of Madhya Pradesh becoming an “ outside’? State for the purpose. 


Apart from the ban imposed on the State of Madhya Pradesh under Article 
286 ( a (a) and the Explanation thereto, these transactions were also in the course 
of inter-State trade or commerce and were hit by the ban of Article 286 (2). The 
President’s order no doubt lifted that ban but was not competent to lift the ban uhder 
Article 286 (1) (a) and the Explanation thereto with the result that in spite of that 
order the State of Madhya Pradesh was not in a position to impose a tax on these 
transactions during the post-Constitution period. ° 2 
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The assessment of these transactions to tax for the post-Constitution period, 
therefore, is invalid and cannot be sustained. The assessment, moreover, is a com- 
posite one covering the pre-Constitution period as well. The case, therefore, falls 
within our judgment in Civil Appeals Nos. 132, 133 and 137 of 1955 just delivered, 
and following the reasoning contained therein, we are of the opinion that the order 
dated the 14th July, 1954, made by the Deputy Commissioner, Sales Tax, Madhya 
Pradesh, Respondent No. 3, in Sales Tax Appeal No. 6-A-1—6—1954 should be 
set aside. 


We accordingly allow the Petition, set aside the said order dated the 14th 
July, 1954, and the matter will go back to the Assessment Officer for re-assessment 
of the petitioners in accordance with law. The petitioners will be at liberty ts 
urge before the Assessment Officer the contentions of law and fact available to 
them in the fresh assessment proceedings. ‘The Respondents will pay the costs of 
the petition. 

Fagannadhadas, F.—\ regret I fee. constrained to differ from the view taken by 
my learned brothers as regards the construction of proviso to Article 286 (2) and the 
effect of the Presidential order issued thereunder. 


There is no dispute that the proviso has to be construed as part of Article 286 
(2), It is meant to empower the President to keep the ban arising thereunder in 
temporary abeyance so that the States may continue to levy taxes on sales by virtue 
of their pre-Constitution sales-tax laws (if then lawful) for a limited period. It is 
urged, however, that the proviso (meaning thereby also the Presidential order 
thereunder) is effective to lift only the ban under Article 286 (2) and that the ban 
under Article 286 (1) (a) is operative nonetheless. Now, it may be correct to say 
that these two bans are imposed from different angles and are in that sense indepen- 
dent. But there can be no doubt that they are substantially overlapping in ope- 
ration. A transaction which brings about an outside sale is also an inter-State 


a 


transaction (barring, if at all, a few ingeniously conceived and illustrated cases)..~ . 


The effect of each of the bans under Article 286 is to demarcate the fields within 
which the taxing power of the States on sales cannot operate. If, as I conceive, 
the two bans under Articles 286 (1) (a) and 286 (2), are overlapping, the fact that 
they are imposed from different angles cannot obscure the result, nz., that they bring 
about the demarcation of the same—or substantially the same—field of no taxation. 
It appears to me that it 1s in this light that the proviso and the Presidential order 
issued thereunder have to be construed. Now, the proviso (with the Presidential 
order) declares the field covered by sales in the course of inter-State trade and com- 
merce as taxable for a limited period by stating positively and emphatically that 
“any tax on the sale or purchase of goods which was being lawfully levied by the 
Government of any State, immediately before the commencement of the Consti- 
tution shall continue to be levied until the grst day of March, 1951.” There is 
no doubt the non-obstante clause which will be dealt with presently, and which only 
emphasises the fact that this is a proviso to Article 286 (2). But there is no mistaking 
the positive and mandatory terms of the proviso. The effect of this is clearly and 
unequivocally to make the whole field of inter-State trade and commerce temporarily 
taxable in respect of the sales which take place in the course thereof. If this be so, 
it appears to me to be implicit therein that no other ban on such taxation can ope- 
rate, for the time being, within that very field. To construe the two bans as inde- 
pendently and cumulatively operative is to impute them some kind of picturesque 
paigncy and is to miss the reality, viz., that all the bans under Article 286 are meant 
to serve the same purpose, viz., that of imposing restrictions and thereby demarcating 
the fields of no taxation. The bans EPA proviso are parts of the same Article 
and have to be harmoniously construed. The unequivocal and positive language 
of one part, cannot be taken to have been obliterated by the negative language of 
the other part so as to result in futility. 


A similar situation as that contemplated by the proviso would also arise with 
reference to the saving clause in Article 286 (2). If the proviso is to be construed 
in the way suggested by the learned Attorney-General, it would seem to follow 
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that when and as the Parliament lifts the ban under Article 286 (2), the lifting of -- 
that ban would equally become futile by virtue of Article 286 (1) (a). The Parlia- 
ment has not in terms been given the power to lift the latter ban. This, therefore, 
will lead to the extraordinary result that though the Constitution has in terms pro- 
vided that the ban on taxation of sales in the course of inter-State trade and commerce 
can be lifted, by the Parliament generally, and by the President for a limited period, 
the exercise of both these powers would become ineffective and still-born by virtue . 
‘of Article 286°(1) (a). It appears to me unreasonable to impute any such intention 
“as inevitably arising from the language used. It appears to me, with great respect, 
that, whether it is by parliamentary legislation or by the Presidential action that 
the ban on taxing sales in the course of inter-State trade and commerce is lifted, 
the principle of harmonious construction of Article 286 taken as an integral whole, 
requires that the lifting of the ban is to be construed as laying open for taxation the 
entire field covered-by Article 286 (2) and to carry with it the implication that no 
other overlapping ban will be operative. No doubt, it has been suggested that so 
far as lifting of the ban under Article 286 (2) by the Parliament is concerned, the 
same would be at least partly operative by virtue of Article 286 (1) (a) taken with 
the Explanation under which the consumption-delivery State may well be free to 
tax. This was the view expressed by the learned dissenting Judge in the case in 
The State of Bombay v. The United Motors (India) Lid*, But the majority in the recent 
decision in the Bengal Immunity Co. Lid. v. State of Bihar? including the said learned 
Judge, have left that question open. It is problematical whether having regard 
to the inevitable extra-territorial operation of the levy of such a tax and the conse- « 
quent harassment to the business community which looms large, the Explanation 
will receive that construction again and not receive the strict construction preferred 
in the dissenting judgment in the case in State of Travancore-Cochin v. Shanmugha 
Vilas Cashew Nut Factory®. The result, therefore, of construing the proviso and by | 
parity of reasoning the saving clause, as merely removing the ban of a particular 
nature leaving another overlapping ban to operate, would be to render both the’ . 
saving clause in, and the proviso to, Article 286 (2) virtually nugatory. 


The argument based on the non-obstante clause in the: proviso, viz., “s Notwith-*’ . 
standing that the imposition of such tax is contrary to the provisions of this clause ¥ ‘ 
remains to be considered. It is urged that this clause clearly indicates thè intention’ 
that the operation of the proviso is to be confined to the sole purpose of lifting the 
ban arising under Article 286 (2). With r aa I am unable to agree. The non- h 
obstante clause undoubtedly affirms the fact that the proviso is operative in respect,'.: 
of Article 286 (2). But it does not purport to limit the effect of the provisd, which * 

a reasonable construction thereof may justify. A non-obstanie clause does not nore." | 
mally add to or subtract from the main provision of which it is a part. It is often 
enough inserted by way of extra caution. But it does not have the effect of: limiting , 
the operation of the main provision. (See Aswint Kumar Ghosh v. Arabinda Bose*) 
and The Domimon of India v. Shinbai A. Irani”). The suggestion that the Presiden-,: 
tial action lifts the ban only as regards the inter-State sales would be to read the phrase 

“ notwithstanding that ” as meaning “in so far as.” I can see no warrant for any’ - 
such reading. 

In my view, therefore, the pre-Constitution sales-tax laws, if then lawful, are, ` 
not hit by Article 286 (1) (a)—at least to the extent that the ban under Article 286 
(1) (a) overlaps with that under Article 286 (2). In this view, the orders of 
assessment in these cases cannot be set aside and the validity of the relevant pre- 
Constitution laws will have to be considered and the further facts gone intow 

But it is now not necessary to do so in these cases in the view taken by my learned 
brothers and the order proposed by them will govern these cases. 

— Appeals and petition allowed. 
[END oF (1955) 2 M.L.J. (S.C.)]. 
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